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I'llKFACK   TO  KKiHTH    Enmii,! 

lyMKN  tlu'  liiHt  edition  of  thiK  l)ook  whh  piil.li.slied 
ill  July,  l!KMi.  the  Workim'n'H  ('(ini|K'iisatioii  Act 
of  1!>0»;  Imd  just  comti  into  force.  Consequently  tlio 
lxx)k  I'outained  no  decisions  of  the  t'oin-ts  upon  either 
the  Hcoiw  or  the  wording  of  this  \fry  iuii>ortiint  stiitute. 
Since  this  time  ii  very  liirge  luinibor  of  decisions  hiwo 
lieeii  pronounced,  some  of  them  iieing  of  tlie  first 
importance.  An  iicciiuiintance  with  tliese  decisions  iti 
esHential  to  the  practitioner  who  uiuy  l)e  recjuired  to 
advise  upon,  or  conduct  cases  under,  the  Act. 

The  present  edition  contains  not  only  all  the  cases 
of  importance  wliicli  have  been  considered  in  the 
Superior  Courts  of  England,  Scotland,  and  Irt'land, 
liut  in  many  instances  a  com[)arison  of  these  cases, 
and  an  enunciation  of  the  itrinciples  upon  which  they 
are  founded,  or  which  are  deducible  from  them. 

As  in  previous  editions,  cases  in  the  County  Courts, 
which  have  not  been  appealed,  have,  except  in  exception- 
able circumstances,  been  omitted. 

The  decisions  upon  the  Employers'  Liability  Kl".tutes 
in  force  in  Canada  have  l^een  added  in  the  form  of 
tVotnotes,  and  the  Statutes  themselves  ajj^jear  in  the 
Appendix. 

It  is  hoped   that   these  additions  may  increase  the 
utility  of  the  book. 

ALFRED   HENRY   RUEGG. 
Temple. 

February,  1!»10. 


INTRODrCTION   TO  THE   CANADIAN   NOTES. 


TN  all  the  Canadian  Provinces,  except  Quebec,  we  owe 
to  England,  not  only  our  common  law,  but  also 
much  of  the  statute  law  bearing  ujion  the  responsibility 
of  employers  tor  injuries  sutlered  by  their  employees. 
Enactments  more  or  less  similar  in  etiect  to  Lord 
Campbell's  Act  are  in  force  throughout  the  Dominion. 
The  English  Employers'  Liability  Act,  1880,  with  some 
modifications,  has  been  followed  in  the  legislation  of 
Ontario,  Manitoba,  British  Columbia,  Nova  Scotia,  New 
Brunswick  and  the  Yukon.  Statutes  analogous  to  the 
English  Workmen's  Compensation  Act,  making  masters 
ni  some  degree  insurers  of  their  workmen,  have  been 
passed  in  British  Columbia  and  Alberta,  and  in  some 
other  provinces  there  seems  to  be  a  movement  in  the 
same  direction.  Legislation  similar  in  character  will  be 
found  in  the  Quebec  Statute  respecting  responsibility 
for  accidents  which  came  into  force  on  the  1st  January, 
1910. 

Our  judges  have  consistently  applied  the  decisions 
of  the  English  Courts  and  have  invariably  attached  great 
weight  to  the  opinions  of  the  leading  English  text 
writers.  Few  text-books  are  more  constantly  referred 
to  than  the  work  of  .Judge  Ruegg,  and  it  has  been 
felt  that  the  addition  of  some  brief  notes  upon  the 
Canadian  Provincial  Statutes  and  the  cases  decided 
thereunder  would  assist  in  the  convenient  use  of  the 
work  by  the  Canadian  profession. 


r 


it 


viii       iNTHoitrcTioN  to  thk  Canadian  Notes. 

In  compiling  these  notes  my  aim  lias  been  to 
collect  and,  as  far  as  pnssil)le,  arrange  under  the 
appro]  iriate  passages  in  the  text  the  leading  Canadian 
cases  on  tlie  different  snl)jects  dpalt  with ;  to  draw- 
attention  to  important  variations  in  the  language  of  the 
different  statutes,  avoiding  unnecessary  comment.  With 
a  view  to  making  the  hook  as  comi)lete  as  possible,  I 
have  included  in  an  a^ipendix  a  number  of  provincial 
statutes. 

Owing  to  the  number  of  decisions  contained  in  the 
reports,  and  to  engagements  which  rendered  the  time 
at  my  (lis[iosal  extremely  limited,  the  task  has  not 
been  a  light  on.'.  My  hope,  however,  is  that  these 
notes  may  be  found  in  some  degree  to  enhance  the 
usefulness  of  the  present  work  to  my  coii/rlrcH  of  the 
Canadian  Bar. 


F.  A.  C.  REDDEN. 


17,  Vktohia  Sthkkt. 
London,  S.AV. 
Ffbruurn  2ml,  I'.Ho. 
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1-.  Tbiinies  ironworks  Co   (ls,S5),  1  T.  L   iv    ,09 
(;illr.Al,..r,leor^  Steam  Tra^  ,^,=.-  ,„>,!  Ki.hi',,.' .X.  Ltd'"  rmoii] 


I'AliK 

70 

515 

50 

119 


•S.  C.  :i2S;  45  S.  L.  U.  24', 
Gillard  r.  Luiieiisbire  and  Yorj    '.iio  Uai 
Giliett  r.  Kirbank  (1S87),  3  T.  L.  U.  CIS 
Gi!li("<  r.  Cairns  (1900),  8  F.  174 
■  r.  Scott  &  Co.,  5  F.  Ills 


.  Co. 


G>oy  r.  Mackio  a.id  (Hbers  [19091  S.  C.  40(5  MG  S.  L.  R  305  07 

Glasgow  and  Soutb  Western  Rail.  Co.  r.  Laidlaw.  2  F.  708  ;  37  Sc. 


295 
(1805).  12  L.  T.  350     ISO 

162 

19 

170 
273, 528 


450,  004 
452,  454 
...  74 
...  210 
...  198 
...  212 
...  305 
19 


820 
109 


L.  R.  503 
-               Coal  Co.  v.  .Sneddon,  7  F.  4,s.j;  42  Sc.  L.  R  305 
Glavni  V.  lihode  Island  Hospital,  34  American  Reports,  075 
Godman  v.  Moses,  fllKX)]  W.  N.  179 
Golding  i\  Cauldwell,  2  L.  JI.  &  P.  175 
Goodes  L'.  Cluff,  13  Q.  B.  D.  094     '     ...         ...  

Goodlet  i\  Caledonian  Rail.  Co.,  39  Sc.  L.  R.  759 

fiordon  f.  Pvper,  W.  N.  (1892),  109 

'  '"'■^g/;;^^='^^^°'-'i»  Collieri,,.s  (1905),  98  L.  T.'  300 ; ' 21  T.  L.  R.  494 

Gorslett  i\  Harris  (1873),  29  L.  T  75 

Goslan  ..  Gillies  &  Co.,  [1907J  S.  C.  OS;  44  S.'  L.  it!  71     ■'.352  305  .309 

'"'"Vs.^Jlflos"'^  ■''°""'  ^^''''''■'"  "'"'•  ^--  '^'-^^^  '^^  C-  187'; 
Great  Nortlicru  Rail.  Co.  r.  Dawson,  [19051  IK  B   331  •  74  L    j' 

K.  B.  271 :  92  L.  T.  145 ;  21  T  h  r' 

J'f^  '  53  W.  R.  309  (C.  A.)        41,' 507,  508 

V.  Ubitehead  &  Co.  (1902).  IS  T.  h.  R. 

,,,  •"  •••  ...  4'*7    =10q 

-—     ^\estern  Rail.  ,.  Braid,  1  Moo.  P.  C.  (n.s.)  101        "  53  opj 

Greenb.ll  ..  Caledonian  Rail.  Co.  (1900),  2  F.  730;  37  Se.  L.R  5-4     430 

V.  "  rbe  Daily  liecord,"  Ltd..  Glasgow,  40  S.  L.  R.  483     330, 

<;reonland  v.  Chaplin,  5  Exch.  243 ;  19  L.  J.  Exch.  293  24s 

■recnwood  ,-.  Greenwood  (1907),  24  T.  L.  R.  24 ;  97  L.  T.'771     123   170 
Greig^..  Natjonal  Association  of  Shop  Assistants  (1900),  22  T.  L.  R 

Grc^var  ..  Caledonian  Rail.  Co.iag  Sc'.L.  R."087     '.'.'.         J!! 

M3;  47L.t:10^;  3o'\V.- R:y7  ^.•.  ^-  '^:'"^.^'  ":.^- %,  ^30 


193 


370 


; " 


■* 
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Tabi.k  o"  Encjmsh  Cases. 


if 


t   i 


t     'I 


rAi.K 
GrittiU.-.  r.  Loiuloii  iukI  St.  Kiitheriue  Hocks  Co.,  12  Q.  H.  ^^  _^^^'^- 

53  1..  J.  g.  H.  004  :  IH  Q.  H.  0.  -.iS;);  51  L.  T.  5:W;  »'.»  J.  P. 

KX):  ;!:!  \V.  U.  35  ((_'.  A.) "^ 

(iriz/lc  r.  Frost,  3  F.  iV  F.  r.-22 ''' 

(irovcs  r.  Wimhoruo  (Lorcll,    ISOS,  -i  Q.  B.  102  :  CT  L.  .;.«.>.  B  ff- 

79  L.  T.  2S1 ;  11  T.  L.  1!.  I'M  ;  IT  W.  U.  ST  (C  A.)  7.  S,  12,  2  io,  t-l.'.l 
fnitluio  ,-.  Boiis,.  Spinniii-  Co  (l'.U)ll.  3  V.  TlV.t :  3S  Sc.  L.  H.  1^3  4o() 
C.wiUiam  r.  Twist,    is'.t.i   2  t^  1!.  81 ;  tU  L.  J.  (,'.  B.  4T1 ;  72  L.  T. 

oT'.l;   11  T.  I..  K.416  -"^ 

II. 

JliKldock  i;.  Humvliivv  and  Auother  itS'.''J), '''iw^^s.  Aug.  1-t        ...     GCl 

][al..v  r.  U.iitea  CoUioiios,  Ltd.,  [Vm]  S.  C.  214  :   14  S.  L.  K.  I'.t3    3(jT 

,U  I,  o  J  li 

Hall  r.  Johnson  (isr,5*,  3  If.  .V  C.  W't ;  34  L.  J.  Ex.  222  ;  11  L.  T. 

7711;   llJiu-.(N.s.)  SO:  13  \V.  11.411       1-' 

i:  r.c.s  and  Others.  ri<,V)4'  2  K.  1!.  r,02 ;  73  L.  J.  K.  .B.  Sl'J  ; 

'.n  L.  T.  20  ;  53  W.  It.  17  ;  20  T.  1..  K.  G7S  ,C.  A.)  bS,  2111 
r.  Snowden,   Unhhard  A  Co.,  flS'.VJl   1   Q.  B.  503  ;  «S  L.  J 

(i.  B.  3(;3  ;  SO  L.  T.  25G ;  47  W.  U.  322  ;  15  T.  L.  K.  244  (L.  \.)     C(.l 

••HalU<-Thc,  L.  K.  11  P.  C.  202       1^5 

I  laUtcad  I'.  Thompson  ( I'.IOH,  3  F.  COS  ;  3S  St-.  L.  R.  473 425 

Hamilton,   Frasor  ^t   Co.  v.   Pandorf   (1S8T),  12  App.   Cas.  518; 

.^,7  H.  J.  <i.  B.  24  ;  5T  L.  T.  720 ;  52  J.  P.  VM ;  30  W  .  K.  30;) ; 

6Asp.  M.  C.  212       ■'^" 

Hamlin  v.  ^Icdrose  and  Another  (1S09),  1  F.  1012  ;  30  Sc.  L.  R.  814     407 
Hanmiack  v.  White  (1SG2),  11  C   B.  (N.s.)  5SS  ;  31  L.  J.  C.  P.  120  ; 

5  L.  T.  070  ;  8  Jur.  (n..s.)  790  ;  10  W.  R.  230     -20 

Handford  r.  CUuko  (f norge),  1    1.,  ^1907]   1   K.  B.  ISl  ;  70  L.  J. 

K.  B.  70;  90L.  T.  175(C.  A.)       '*^ 

Handlcv  r.  London,  Kdinlmr^'lx  and  ( ;ias<,'o\v  A:-surancc  Co.,  [VM-2] 

IK.  B.  :J50;  71  L.  J.  K.  B.39      ^H 

Hanson   r.  Lan.  ashire  and  Yc-kshirc  Kail.  Co.  (1S72|,  20  W  .  R 

'J97       lOi.--.. 

Hapclmani'.  Poole  (1909),  25T.  li.  R.  155 ^48 

Haidakerr.  Idle   District  Council.  ^890:   1  <.>•.»•  335  ;  05  L   J. 

Q.  15.  303  ;  74  L.  T.  09 ;  00  J.  P.  190 ;  44  W  .  R.  323  (L.  A.) 

Harper  t-.  Dunlop  (.Tames)  &Co.,5  F.8  

Harris  u.  Briseoe  (1S8G),  17  Q.   B.   TX  504;  55  L.  J.  Q.  B.  423; 

.55  L.  T.  14;  34  \Y.  U.  729  (C.  A.)         

r    Fiatt,  Motors,  Ltd.    (1900),  22  T.   L.  R.   5.50;    (1907) 

23T.  L.  R.504      

V  Pcrrvct  Co.,  [1903;  2  K.  B.  219;  72  L.J.  K.  B.  725; 


12 
170 


89  L.  T.  174  ;  19  T.  L.  R.'  537  (C.  .\.) 
Harrison  v.  Great  Northern  Rail.  Co.  (ls04),  3  H.  .t  C.  231 :  33 

L.  J.  Kxch.  200  ;  10  L.  T.  621  ;    10  Jur.  (n.s.)  992  ; 

12  \V.  K.  lOSl        

V.  London  and  North  Western  Rail.  Co.  (18S5),  1  T.  L.  R. 

519 

V.  Whitaker  Bros.  (1900),  04  J.  P.  54;  10 T.  L.  R.  lOS  ... 

Harvevr.  Ocean  Accident  Co.,  [1905]  2  Ir.R.l  (C.  A.)       

Harv.c^od  and  \!-.rahams,  h:  re.  n<MV.  2  K.  B.  304  ;  70  L.  J.  K.  B. 
746:  84L.  T.  857  (C.  A.) 


178 
43 
57 


253 

191 
350 
218 

001 


Tablk  of  English  C'ases. 


XXXVll 


llastou  u.  Ediii'urgh  Street  Tramwav   Co.,   li   Keltic   621 ;  2i 

S.  L.  K.436 ".         lie 

Hatch  r.  I.oinlun  ,uul  North  Wo-tern  iiail.  Co.  (ISUD),  15T.  L.  U.  J4G       40 
llathiiwav  v.  Arf,'U>  Printing  Co.,  [I'JOl  J  1  Q.  B.  '.IC  ;  70  L.  J.  Q.  B. 

12 ;  s;!  L.  T.  405  ;  M .].  I'.  804  ;  4'J  \V.  It.  113 ;  10  T.  L.  It.  42 

(C.  A.) 514,522 

llawiirtli  V.  KiMwles  (Andrew)  &  Sons,  I^td.,  and  Accident  Society 

(l'J(j:!).  l'.»T.L.  11.058  (C.  A.)        502 

Hayden  c.  Dick,  5  F.  1.00;  40Se.  1..  K.  95 292 

llavlett  V.  Vigor  .t  Co..  "lt»OS   2  K.  B.  s:37  ;  77  L.  3.  K.  B.  1132; 

■  24T.  I,.  H.  S,S5;  72  Sol.  Jo.  741  (C.  A.) 335 

Heaney  i:  (ila-gow  Iron  and  Steel  Co.  (IS'JS),  25  U.  'J03 450 

Hearn  I-,  riiillips  and  Another  (1S,S5),  IT.  L.  li.  475  100 

Heaven  r.  I'ender  (18S3),  11  Q.  B.  I).  ,503;  .52  L.  J.  Q.  B.  702;  4'J 

I..T.  3.57;  47  J.  ]'.  7oy  (C.  A.)       4,59,01,02.41)9 

Hedlev  r.  I'inknev  it  Sons   Steamship  Co.,  flH92    1   <^  B.  58  ;  01 

]."  J.  g.  B.  179;  00  L.  T.  71  ;  50  J.  P.  308;  40  W.  H.  113;  7 

Asp.  M.C.  135  19 

Henderson  L.  (llasgow  Corporation  (1901),  2  F.  1127  ;  ;)7  Sc.  L.  1{. 

.8,57        279,283,305,483 

Hendry  l:  Caledonian  Bail.  Co.,  [1907J  S.  C.  732 ;  4-1  S.  L.  H.  ,584      307 

f.  United  Collieries,  Ltd 409 

Hensev  v.  White,  [UKXt    1  Q.  B.  4S1 ;  09  1..  .].  Q.  B.  188;  81  L.  T. 

707  ;  03  J.  1'.  804  ;  48  W.  It.  257  ;  10  T.  I..  It.  04  (C.  A.)       309— 31:^ 

.31(;,  317 

Herd  !,•.  Summers  (1900),  7  F.  870;  42  Sc.  L.  11.  005  000 

He-ke  r.  Sanmelson,  12  Q.  B.  D.  30;  53  L.  J.  Q.  B.  45;  49  L.  T. 

(N.s.)  474         117 

Hetherington  c.  North  Eastern  Bail.  Co.  (1882),  9  Q.  B.  D.  100  ;  51 

L.  J.  (^».  B.  495;  30  W.  Jl.  797       189,  385,  504 

Hevlett  V.  Hephm'n  &  Co.  (1S99),  10  T.  L.  R.  50  (C.  A.)     515 

v.  r,ondon  County  Council  (1908),  72  J.  P.  130 ;  24  T.  L.  K. 

331       4GS 

Hicks  V.  Newport,  Aliorgavennv  and  Hereford  Rail.  Co.,  4  B.  &  S. 

403,u ; 193 

Higgs  l:  JIaynard(18G0),  14  W.  Ji.  010;  14  L   T.  (N.s.)  332  ...     223 

Hill  V.  Begg,  ri9081  2  K.  B.  802;  77  L.  .J.  K.  B.   1074;  99  L.  T. 

104 ;  24  T.  L.  Jt.  711 ;  52  Sol.  Jo.  581  (C.  A.)       277 

v.  Tottenham  Urban  District  Council  (1899),  15  T.  L.  R.  53  12 

Hillier   c.  St.    Bartholomew's   Hospital    (Go.eniors)    (1909),   25 

T.  B.  R.  408  ;  attirmed,   1909]  W.  N.  188;  78  L.  J.  K.  B.958; 

25  T.  L.  li.  702;  53  Sol.  .Jo.  714  (C.  A.) 74,273 

Hiudle  V.  Birtwistle,  [1897  i  1  Q    B.  192;  00  L.  J.  Q.  B.  173;  70 

L.  T.  159;  13T.  L.  R.  i2U 122 

Hoare  v.  (ireen,    1907   2  K.  B.  315  ;  70  L.  J.  K.  B.  730 ;  90  L.  T. 

724  ;  71  J.  1'.  341 ;  23  T.  L.  R.  483  08,  282 

c.  :\rorshead(1903),  19T.  L.  K.G32 215 

!.'.  Truman,  Hanbury  &  Co.  (1902),  71   B.  J.  K.  B.  380;  80 

L.  T.  417  ;  18  T.  L.  R.  349;  00  J.  P.  342;  50  \Y.  R.  390;  20 

CoxC.C.  174  282,283 

Hobbs  f.  Bradley,  9  F.  744;  ;37Sc.  L.  R.  532  004 

Hoddinott  v.  Newton  Chambers  &  Co.,  Ltd.,  [19011  A.  C.  49;  70 

L.  J.  Q.  B.  1.50:  84  L.  T.  1 ;  17  T.  L.  R.  134 ;  49  \V.  B.  380 ; 

17T.  L.  R.  134  315,318,059 


XXXVlll 


Taiu.i;  of  Enoi.i.sh  ('ases. 


i-A(,l 
I'.U 


VI 


22-5 


HolI(  ran  r.  Bagnall,  G  L.  H.  Ir.  C.  L.  ;«8 

HoUi.iay  I.-.  Xatiuiiiil  T.'U'plioiie  Co., 'IS'.);):  1   ( )   B   ■'■»!  •  7.(1     r 

Holnus  r.  Clarke  (ISGl),  0  H.  A  X.  3W :  7  H.  .t  y:":r.i7  ■  M  h  J 
Kxcli.  i:j6;  '.)  L.  l',  17S;  D  \V.  U.  -ll'.)  ... 
V.  Groat  XortlitTii   Kuil.  Co..    I'.KX)'  :2Q.  H  .|iw  •  (;■)  l    i 
y.    1!.  .S,51;    SH  L    T.   41;  CAl.    I'.   f.MJ ;    is  W.'l:' 
681  :  IGl  T.  L.  K.  .H-J  ,C   A.)    ...       :«8,  :JW,  301,  ;i71,  :i77 

'■'■  ^onh  Kastcrn  Kuil.  Co.,  L.  1!.  .1  Kx.  254  ...  hj 

Ilolness  r.  Mackay  A:  Davi.s,  ^isii;);  o  q.   j,    yj,,     (.j,  j   "j      ,   ,^' 

724 :  SO  L.  T.  S31 ;  47  W.  K.  031 ;  16  T.  L.  H.  351  (C.  A.)^a57,  3,V,., 
XT  ,,  ,  30<),  3<;(!,  377 

HooiH-r  I'.  Holme  it  King  (1S'J7),  13  T.  L.  R.  (j  i;^.,  ^71 

Horuell  r.  London  Onmihii,  Co.,  o  ].jxt.h.  piv.  .ogo  ;  40  £    j    p^"' 

.(JO;  ;:JG  L.  T,  C;:J7  ;  25  W.  K.  GIO  (C.  A.)  ...  '     '  05.3 

Hosio  i,'.  Walker  (M.),  Ltd.,  [ly071  S.  C.  134  ;  44  .S.  L.  U.  l.jl        '"     lo.) 
Houglitou   r.  Sutton   Heath  and  Loa  (Irocn  Colliorios  Co.,  Ltd. 

l?^^,  .  {  ■■  V-  ''^  •  '"  ^-  •'■  ^^'  '''•  *^1  =  ^^3  L.  T.  472  ;  G.5  J.  P 
1.^4  ;  41)  W  .  J{.  190  ;  17  T.  L.  K.  54  (C.  A.)         41,  505,  500,  50S,  009 

How  f.  London  and  North  Western  Kail.  Co.,  as921  1  Q  B  391  ■ 

ei  L.  J.  g.  B.  308 ;  00  L.  T.  :-i9S  ;  -to  W.  H.  44  ...         .'  oos 

Howard   v.  Bennett  (1SS9),  oS  L.  J.  (,).  B.  129;  Ot)  L.   T    15-' ■' 

ol.L.  K.  130  j^',)   jj.^ 

"°"".?/';,^^')''''  ''''"'■''  '''^  "-'o-  US80),  17  Q.  B.  1).  187  ;  51  J.  P.  270  ■  ' 

34  W.  B.  593  1 1'j    1 1  - 

,,        ,,  -.       ,  113,  llo 

HowoUrf  v.  Laudore  Stctl  Co.  (1.S75),  L.  U.  10  Q   B  02  •  44  L    J 
Q.  B.  25;  23  W.  K.  3;^5 ...        "...       "    ' 

^"t  '\}Y'''''  *  '^""^  <^^°-)'  •''^  ^-  T-  i-^^'J  ;  50  W.  ii.'l03  ;   Is 

1.  1j.  K.30  (C.  .-V.) 

Hoyes  v.  Tate,  [1907]  1    K.  B.  050  ;  70  L.  J.  K.  B.  408  ■  90  L    T 

419 ;  23  T.  L.  Ji.  291  (C.  A.)  . .       '  .  ' 

Hubhall  V.  Kvoritt  A  Sou.s  (19(W),  10  T.  L.  K.  lO.S  ... 
Hudson  c.  West  Stanley  Collierv  (Owner.s)  (1909).  78   L.  J   K    B 
1000;  25T.L.  ]{.  75s  ...         ...         ...      '  .. 

Hughes  V.  Clover,  Clayton  it  Co.,    1909;  W.  N.  1S7  ;  -25  T.  L.  K 

700 ;  53  Sol.  Jo.  703  (C.  A.)  ;  [1909'  2  K.  B.  798  ■  7s 

L.J.  K.  B.  1057      

r.  Coed  Talon  Colliery  Co..  [1909    1    K.  B.  957;  78  L   ■^ 

K.  B.  539;  lOOL.  T.  555(C.  .\.)  '45'sjOO 

v.  Maetie  (I.SG4),  2  U.  ^  C.  744  ;  33  L.  J.  Kxeh.  177  ;  10  Jur 

(N.s.)082;  9L.  T.  513;  12W.  U.  .•!15  .'     ojj 

c.  Sumnierlee  lion  and  Steel  Co.  (1903),  5  F.  784  ■  40  Sr 

Lif(;o2 ;     ..;  5,,^ 

V.  Thistle  Chemical  Co.,  [1907    S,  C.  W7 ;  44  ^s.  L.  11.  470     ijoo 

Hunt  V.  Great  Xortliern  Bail.  Co.,  [l,v)2]  1  (^).  B    001-  00  L  J 

g.  B.  210  ;  04  L.  T.  418 ;  55  J.  P.  470  . . .       "...       ' . . .'      GO 

I'.  Mowlemt  Co.  (unreported) -,^ 

Hunter  v.  Baird  (Wni.)  it  Co.  (1905),  7  F.  304 ;  42  Se.  L.  11.  245         510 

V.  Darngavil  Coal  Co..  3  F.  10 ;  38  Sc.  L.  li.  C       ...  89,  491 

Husband  v.  Campbell  (1904),  5  F.  1140;  40  Sc.  L.  U.  822 '  517 

Hutehinsou   v.  York,  Newi:isili.   ^ud  B"'V''i-  U.ai!   Co     'i  Fx-' 

343;  19L.  J.  Kxch.  290      ..".  '  '"'       in 


23 

394 

172 

002 

39G 

323 


Tablk  ok  Knglish  Cases. 


xxxix 


\l>  r.  Alxroani  Wil-li  Flauiu'l  Co.  (188C),  2  T.  L.  11.  55V. 
lUiiiKworth  I'.  Wulm-lcv,  [llWOl  •!  Q.  K.  142;  6'J  L.  J.  Q. 

,S2  L.  T.  047  ;  IC  t!!  L.  K.  2.S1  (C.  A.)      

Iiidirinaur  v.  Danifs,  L.  K.  1  C.  P.  274  ;  L.  K.  2  Kx.  311 ; 

2'J3  ;  15  \V.  it.  434 

Iroii.s  r.  Davios  aud  Tiiiiiiiiiis,  Ltd.,  [ISU'J]  2  Q.  B.  330;  C8  L 

073 ;  SO  L.  T.  073  ;  47  W.  11.  010  (C.  A.) 
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Jewson  f.  Gatti  (1880),  2  T.  L.  U.  441  251 
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Johannisbury,  The,  70  L.  J.  P.  07        407 

John  l:  Albion  Coal  Co.  (1901),  05  J.  P.  788;  18  T.  L.  H.  27; 

4  W.  C.  C.15(C.  A.)  440,442 

Johnson  i-.  Lindsay,  [1891]  A.C.371;  01  L.J.  Q.  B.  90;  23Q.B.  D. 
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King  I'.  London  lnipro\ed  Cab  Co  ,  23  Q.  B.  P  281  •  58  L  JOB 
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Leonard  v.  Haird  (1901),  3  F.  890 ;  38  Sc.  L.  K.  049  ...        305,  545 

Levering  v.  St.  Katharine's  Doclis  Co.  (1887),  3  T. L.  K.  (>07        ...       77 
Lewis  r.  Great  Western  Kail.  Co.,  3  Q.  B.  1).  195;  47  L.  J.  Q.  B. 

131  ;  37  L.  T.  774  ;  20  W.  K.  255  (C.  A.)  438 

Lilley  r.  Khvin,  11  Q.  B.  742;  17  L.  J.  g.  B.  132;  12  Jur.  623    ...       09 
Limpus  i;.  London  (icneral  Omnibus  Co.  (1803),  1  H.  &  C.  520 ; 

32  L.  J.  Exch.  34 ;  9  Jur.  (n.s.)  333  ;  7  L.  T.  641 ;  11  W.  R. 

149       50,51 

Lindsav  v.  McGlashan  &  Son,  Ltd.,  [1908]  S.  C.  762 ;  45  S.  L.  R. 

559       389 

Linlilater  i-.  Webster  &  Sons,  Ltd.,  0  W.  C.  C,  Vol.  VI.,  50         464,  470 
Little  V.  McLcllaus,  Ltd.,  2  F.  387 ;  37  Sc.  L.  R.  287  490,  492 

Littlejohn  i'.  Brown  (John)  &  Co.,  [1909]  S.  C.  169 ;  46  S.  L.  R.  42      81 
Llovd  V.  Sugg,  [HWOJ  1  Q.  B.  486;  69  L.  J.  Q.  B.  190;  81  L.  T. 

708;  16T.  L.  B.  65  (C.  A.)  309,310 

f.  Woolland  Bros.  (1902),  18  T.  L.  R.  578       5 

Lochgelly  Iron  and  Coal  Co.  c.  Sinclair,  [1907]  S.  C.  1071;   44 

S.  L.  R.  750  ...     023 

—  (1909),  46  S.  L.  R.  605; 

S.  C.  992        637 

Loguc  u.  Fullarton,  3  F.  1006 ;  38  Sc.  L.  R.  738      450 

London  and  Edinburgh  Shipping  Co.  v.  Brown,  7  F.  488 368 

Longljottom  v.  Longbottom,  8  Exch.  203;  22  L.  J.  Q.  B.  74       ...     198 

Longmeid  f.  HoUiday,  6  Ex.  761 ;  20  L.  J.  Ex.  430  59 

Losh  V.  Evans  (1903),  19  T.  L.  R.  142 ;  51  W.  R.  243  (C.  A.)       351,  305 
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7'  1.  J    K.  li.  >t.'>7;  Si)  L.  T.  :I1S;  .VJ  W.  U.  2()0;   I'J  T.  L.  U. 

t;'.»7;  '.i.\«i'.  M.l^  t:«ltl'.  A.)        >'.':) 

O'Seill  1-.  \m«1o-  Viu.ikau  Oil  C...,  J  lliitt.  rworths"  C.  I'.  V.ii       ...     043 

,•,  Moiliiiw.U.   l'J07i  •'^-  ^''  l"''';   '«  >^.  L.  K.  7fU  ...        »7U,  171 

Onflow  r.  (Juimock  ibuso  Cdli'  ly  Co.,  Ltd.,    I'.KJ-.t]  1  K.  H.  3.'.2 ; 

7^  I,  J   K.  I!.  ir>\  :  J.j  T.  L.  U.  U17  ;    l'.»()".t]  .\.  C.  43.'>;  78  L.  J. 

K.  11.  tl7'.»;  U*)1..T.7S(;;  M  Sol.  Jo.  Sl'.t;  'JS  T.  L.  U.  670  ...  .W5 
()-l,orii  r,  (iiU.'tt.L.  U.  "<  K.xcli.  HH;   12  L.  J.  Kx.  53;  'JS  L,  T.  l'.)7  ; 

•Jl  \V.  11.  WJ I'J- 

_.-     .  r  Vickirs,  Sons  \-  Maxim.  fllKX)]  2 Q.  B.  91 ;  G'J  L.  J.  <2.  H. 

r,(K; ;  sj  L.  T.  I'Jl  ;   Ui  T.  L.  K.  333  (C.  A)         171 

( i,l,„nif  c.  Jackson  it  To.Ui  (lHrt3),  U  (J.  B.  D.  019 ;  48  L.  T.  C42     1H4, 

i>i  1 

I-  LoiKloii  iukI  North  W.'stprn  Hail.  Co.  (1888),  21  g.  U.  I>. 

■'■'1     ,',7  L.  J.  <J.  B.  OlS ;  5'J  L.  T.  227 ;  52  J.  I'.  HOC  ,  30  W.  U. 

;;i,        ..         ..  235,237 

••Owrn\V.illi-i,"(l'M(l'^71),  3UL.  T.  II      297 

1'. 

ra  r   v.  ISurtNvoU,  'l'J08-  2   K.  H.  7.W  ;  77  L.  J.  K.  15.  lOCl ;  99 

I..  T.  .')42(C.  A.)         4S8,  490 

I'ukv  r.  (larnett  (IS.sC),  1(1  n.  li.  D.  .i2 ;  .00  J.  P.  409  ;  34  W.  U. 

j'.i,'')        11'' 

I'ark   •.  Mavor(l'J0»3),  s  F.  2.->0;  43S.  L.  U.  191       404,  40.^1 

I'an..  !■  I-.  I>ixou,  Ltd.,  4  F.  1143  ;  39  Sc.  L.  U.  003  645 

.  r    London  Countv   I  ouncil,  [UKH     2   K.  1!.  501  ;  73  L.J. 

1<    li  r.iil:  90   L.  T.^Lj;  OS  J.   I'.  239;  52  W.    It.  470;  20 

T.  L.  K.  271;  2  L.  <;.  K.  0(;2        '-'a 

I'.U,T-ou  i:  Locklmrl  (1900),  7  F.  9,01;  42  Sc.  L.  K.  75.0 425 

r.  Wiilhicu,  1  Miic'l.  H.  r..  74>i         W7 

Tattin-on  r.  Stephenson,  nnn-poitcd 041 

I'attiM.n  f.  White  (190U,  20'r.  L.  U.  77.0  (C.  A.)      375 

IV.uoek  r.  Nic'.drio  and  Benhar  Coal  Co.  (1902),  4  F.  443 545 

IVarte  v.  London  and  South  Western  Kail.  Co.,  ;  1900j  2  t^  B.  100  ; 
»,■)!    .T   i>    li  0S3;  .S2  L.  T.  473;  10  T.  L.  It.  330;  4S  W.  It. 

5■;)-,.^.  .a!)     ■ ■'■■^2,130 

I'.ehell  r.  Wat.M,n,sM.  .V  W.091;  11  L.  J.  K.v:.  225  17S 

iVeliles   r  Oswaldtwistle   I'rhan   District  Council,    1890]  2  Q.  B. 

159;  05L.  J.  Q.B.  199;  74L.  T.  721      -104 

I'egram  r.  Dixon  (issfi),  55  L.  J.  C,>.  B.  147  ;  51  J.  1'.  198  ;  5S  L.  T. 

(N.s.)  702  ;  2  T.  L.  it.  .SOI 11*J 

IVndleburv  v.  Grecnhalgh  yl>ilC>K  1  Q.  B.  D.  30;  45  L.  J.  Q.   B. 

3  ;  33L.  T.  472  ;  24  W.  U.  98  (C.  A)        ..^         ...         ...  ■•       (7 

I'enn  r.  Spiers  &  Bond,  [l'»o«,  i  K.  B,  Too ;  7i  L.  J.  K.  U.  bi\i ,  98 

L.  T.  541 ;  24  T.  L.  li.  354  ;  52  Sol.  Jo.  280  (C.  A.)     507 


i!" 


xlviii 


li 


'I'aiu.k  of  K\(ii,ish  Cases. 


IVnnv  r  \Viml,Io,lo„  Urban   District  loundl,  [isM]  2  Q.  B.  72-  '"■"''' 

It  t'  l;  ![  ^yic/.  S  '^-  ■''."^'^  ^  "^^  •^-  '■■  ••»*^ ;  ^'  ^^  •  »•  505 ; 

IVrcy  V.  l)onal,l.„n  Uru...  fllMKr  S   ('.'liCT :  W.  S.  L.'  K   l';j<)         '"  ol 

I  oikins  r.  Stead  (ll>07»,  i:)  T.  L.  It    (.i.!                                       '          '"  .T,t 

Prny  r.  Clemrnts  ,i;h)U.  l;.  W.  K.  6iV.);  17  t!  h.  K  ".525 450 

~  ,.7  ■'^r?'^    u'^sr  ,^  'v/''  =   ''  ''■  "^^  ''•  '^-  230  ;  US  L.  t! 
I"l.illii.s  f.  Kyr..  L.  K,  C,  <^  li.  i ;    ,0  I,.  J.  (,).  B.  2,s"         ..  '  i« 

'"  r  '■,•  ll'>"'J'^"  '"«l  ^ontli  Western  Kail.  Co.  (1880)   5  O   B  D 

78;    is  L.  .r.  (,).  B.  ,;7;!:   ,:i  L.  T.  10;  28  W.  H   10        ''          '  ..qO 

I  iikard  r.  Smith  (ISOl),  10  C.  B.  (n.,s.)  470;  4  L.  T.  470  .           "'  "I'o 
iMorpoint  I'.  Cartwn-ht  (18S0),  r,  C.    \>.  f).  13'J ;  42  L.  T.  25U;  28 

I'iers  r.  Lovatt  (uiircportwl)      ...  j„'     " 

''"%43f  43  W.K  '  .!'   ''  ""'=  ''   ^"  '•''^-  ^•'^3''=  ^  ^-  T-  7 
Bollock  r.  Worliiiiaii,  2  F.:i5t  ...  '"        '"        195   rui^ 

I'oiiifret  r.  Liineashiro  and  Vorl<shire  Kail.  Co.,  [1903   -^  KB  718  •  '  "^'  ' 

I'oniphrey  ,-.  S.mthwark   B,vs>,    l-)()i  i  1  ,,   ^   .so-rn  t,'t   o   n      ^^^ 
48  ;  83  L.  T.  158  ;   17  T.  L.  B.  o3i  ^i^o^  i^]  {^  f^J;  ^-  «;    ^^^^ 

Borton  r.  (j.ntral  (rnemployedi  Body  for  London,  [1909]  1  K   B^'  ^" 

t:l. ;^ W2 t^;K' ''':.''' ^-  ''■  ''■'-•'''■  ''■  ^3=25  ^^ 

I'ottor  V.  Paulknor.l   B.  .^  S.  ,800;  31  L.  J.  Q.  b'.  30;' 5  L    T     "^^ 

y^-^)*^^       ■     32 

V.  Groat  Western  Colliery  Co.  (18:)4),  10  T.  L.  K.  380  "^oo 

I'oulton  r.  London  and  South  Western  Hail   Co   (18081  S  R  x-  < 

w^iJaoll-  ":^:  ''■  '''-'  '',''■  '■  ^-  ^- 2'«=  nTT.^it  m 

Bowell  r.  Brown,  [1.899]  1  Q.  B.  1.07;  08  L.  J.  Q.  b' lol   '70  T    -       ^^ 
031 ;  47  W.  H.  145  ;  15  T.  L.  li.  65         ..        ' ..     ^^  "'     ..,75 
V.  Lanarkshire  Steel  Co.,  G  F.  1039;  42  Sc.  L.  ]{.  231      ...    307 

•vr  •     ,■  n-        .  3C'S,  452 

i.  Main  tolliory  Co..  [1900J  2  Q.  B.  145 ;  [1900J  .\.  C.  300  ■ 

J  i^i<i--  io T  Zli  fee''-  ''■ ''-' '''  ''■  '^-  "'■'  «^ 

J.  I  .  nju,  10  I.  c.  B.  460  402  404  401  jr.« 

r.  Thomas  (1890),  1  Q.  B.  D.  97  '        '  ^^ 

r.  Vickors,  Son  .V'  Mu.xini,  Ltd.,  [1907J  1  K.  B.  71  ;"76L  j' 

K.  B.  122 ;  U  L.  T.  774  ;  23  T.  L.  H.  78  (C.  k\  170 

J^Uvl'M-'"  ^"'""    *^""'   '■'°-    ''•    ^'''™"^'    <l'-^*^>'    Times!         " 

Praod  ,-:^aralmm  (1890),  24  <..B.  D.  53  ;  59' L.  j:q.  B.'^SO;  3?'  ^^'^ 

' '  *  ' ' '  '  ■  ■  ••  ■  •  •  ■  904 

im''  "'■°''''""'  ''■'  ^'°"   Ltd.,  [1907]   S.  C.  581;  44  S.  L.  it'. 

Prevesi  v.  Clatti  (1888),  ;iO  W.  B.  070;"4  T.  L."  K.  487        '"  <>>   100  m\ 
Price  r.  Crouch,  60  L.  J.  Q.  B.  707      '  ^ 

^fr^'^i'\'■wr  •'!:' *,^^?^/3^^'-^'*J  ^  Q.B.'493;'o8  L.  J.  Q.  a 

30<  ;  80  L.  T.  lo ;  47  W.  R.  274  ;   1.5  T.  L.  H.  1.84  (C.  A.)      .  .     012 


Tablk  op  English  Cases. 


xl 


IX 


I'ricstloy  v.  Fowler,  3  M.  &  W.  1  ;  ^r.  &  H.  305 ;  7  L.  J.  Ex.  42  ; 

l-'ur.  987       14,15,10,38 

I'rior  0.  Slaithwaite  Spiniiiiit;  Co.,   ^IHySJ   1   Q.  B.  881  ;  07  L.  J 

Q.  h.  (;i5;  78  L.  T.  532;  40  \V.  It.  488;  02  J.  1'.  358;  14 

T.  li.  K.  37',) ;  I'J  Cox  C.  C.  54       315 

Pritchttt  c.  I'ook"  (1807),  70  L.  T.  472  215,002 

Fryce  i:  Peiirikyber  N'avi;,'ation  Collieiv  Co.,  Ltd.  (1001),  85  L.  T 

477 ;  18  T.  L.  H.  54  ;  ^1002'  1  K.  H.  221  ;  71  L.  J.  K.  B.  102  • 

OOJ.   1M08;  50\V.  li.  107  (C.  .\.)  385,504 

l'uf;U  V.  London,  Bri>,'liton,  and  South  Coast  Kail.,  [ISOC]  2  Q   B 

248 ;  08  L.  J.  <,).  B.  521 ;  74  L.  T.  724  ;  44  W.  It.  027  (C.  A.)  323, 324 

rumpheiston  Oil  Co.  r.  Cavenoy,  5  F.  003 037 

I'yiu  V.  Grout  Northern  Kail.  Co.,  2  F.  &  F.  010 ;  4   B.  &  S  300  • 

32  L.  J.  (,).  B.  377 ;  10  Jur.  (n.s.)  100  ;  8  L.  T.  734 ;  11  W.  It! 

'■'^^      186 

Queen  !;.  Clarke,  L  K.,  [1000]  2  K.  B.  135     389 

Quinn  i:  Brown  (John)  &  Co.,  Ltd.  (1900),  8  F.  855;  43  Sc.  L.  it. 

^■^■^       177,487,583 

'•■  McCallum,  [1909]  S.  C.  227;  40  S.  L.  R.  141       549 


R. 

K.  j;.  Bowyer,  4  C.  .t  P.  559      

--  c.  City  of  London  Court  Judge  (1885),  14  Q.  B.  D.  905  ;  54  L  j' 
Q.  B.  ;:J30  ;  52  L.  T.  (n.s.)  537 ;  33  W.  R.  700  (C.  A.)       ' ..'. 

—  V.  Cit\  of  London  Court  Judge  (1894),  70  L.  T.  595       ...         209 
-  V.  Crossley,  [1900]  1  K.  B.  411 ;  78  L.  J.  K.  B.  209;  100  L  T 

403 ;  73  J.  P.  119  ;  25  T.  L.  R.  225  ;  53  Sol.  Jo.  214  (C.  A.) 
~  v.  Judge  Owen  and  Robertson,  ri002]  2  K.  B.4.30-  71  L  J  K  B 
770 ;  87  L.  T.  208  ;  18  T.  L.  R.  701     570,'503, 

—  V.  Kettle  (Sir  Rupert)  and  Brown  (1880),  17  Q.  B.  D.  761  •  55  ' 

L.  J.  Q.  B.  470 ;  54  L.  T.  875 ;  34  W.  K.  770 

—  V.  Leeds  County  Court  (Registrar),  10  Q.  B.  D.  091 ;  55  L  J 

Q.  B.  305  ;  54  L.  T.  873  ;  34  W.  R.  487        [ 

—  V.  Louth  Comity  JJ.,  [1000]  2  L  R.714 ' 

—  1-.  Woodhouse  and  Others  (1906),  05  L.  T.  399 '. 

lladky  i,-.  London  and  North  Western  Rail.  Co.  (1876),  1  Apn   Cas 

754;  40  L.  J.  Kxeh.  573;  35  L.  T.  037    ...         ...         .  . 

Uae  f.  Fraser,  1  F.  1017  

Itankiiie  v.  Alloa  Coal  Co.,  5  F.  1164;  40  Sc.  L.  R.  828-  (1004)" 0 

F.  375 ;  41  S.  L.  It.  306      ...       ' 

Kapson   l:  Cubitt,  9  M.  &  W.  710 ;    Car.  &  M.  64;  11  L  J   Ex 

271;  0  Jur.OOe         ' 

Kayner  v.  Mitchell  (1877),  2  C.  P.  D.  357  ;  25  W.  R.  033 

Iteadt-    Great  Eastern    Rail    Co.   (1868),  L.  R.  3  Q.  B.555;  0 

H.  &.  S.  714  ;  37  L.  J.  Q.  B.  27& ,  18  L.  T.  82 ;  16  W.  R.  1040 
Keadhead  t>.  Midland  Roil.  Co.,  L.  R.  2  Q.  B.  412 ;  L.  R.  4  Q.  B. 

37  J  ;  38  L.  J.  Q.  B.  160 

Keed  V.  Great  Western  Rail.  Co.,  [1909]  A.  C.  31;  78  L  J  K  B 
31 ;  99  L.  T.  781 ;  25  T.  L,  K,  36;  53  SoL  Jo.  .31       3^, 


208 

201 
210 

505 

713 

214 

173 

68 

201 

243 
664 

460 

77 
51 

86 

53 


E.L. 


353, 
368 


*/ 


Tabi.k  of  Enolish  Cases. 


Rccflit'  V.  r.oiuloii  nnd  North  Wosteiii   Kail.  Co.,  i  Exch.  244  ; 

C  ]{ail.  it  fan.  Cii-.  1S4  ;  20  I..  J.  Kx.  G5  12,77 

Reeks  v.  Kviiock,  Lul.    (1901),  IS  T.   L.   K.  34 ;   50  \V.   K.  113 

(C.A.).: 440 

Recs  V.  Penrikvbi'r  Xavisation  CoUi.nv Co.,  Ltd.,  [VMH]  1  K.  B.  259 ; 
72  L"  J.  K.  H.  So  :  s;  L.  T.'OOl  ;  (57  J.  P.  231  ;  51  W.  R. 
247  ;  19  T.  L.  11. 113  ;  1  L.  G.  It.  173  (C.  A.)       385, 3S7,  389,  504 

V.  Powi.'U  DufTryii  Stoam  Coal  Co.,  4  W.  C.  C.  17  ;  04  J.  P. 

KU  441,  447,453,  454 

1-.  Thomas,  [1899]  1  Q.  B.  1015  :  6S  L.  J.  Q.  B.  539 ;  80  L.  T. 

578 ;  47  W.  II.  504  ;   15  T.  L.  K.  301  (C.  A.)  347,  367,  368 

c.  Williams,  7  Exch.  51 198 

and  Others  v.  Owoii  and  Others  (1907),  Times,  July  11th,  9 

W.  C.  C.  35 560,561 

Kendall  r.  Hill   Div   Docks  Engineering  Co.,  [1900]  2  Q.  B.  245; 

69  L.  J.  Q.  B.  554  ;  S2  L.  T.  521 :  64  J.  P.  451 ;  48  W.  K.  530 ; 

10  T.  L.  R.  308  (C.  A.)         

Rennie  v.  Reid,  [1908]  S.  C.  1051 ;  45  S.  L.  R.  814 

Rentou  r.  King  (1905),  93  L.  T.  10      

Reynolds  v.  Holloway  (189S),  14  T.  L.  R.  551  (C.  A.) 

—  V.  Tilling  (Thomas),  Ltd.  (1903),  19  T.  L.  R.  539 


469 
2S0 
172 
114 
245 
200 


Rhodes  V.  Liverpool  Investment  Co.,  4  C.  P.  D.  425 

— V.  Soothill  Collierv  Co..  [1909    1  K.  B.  191  ;  78  L.  J.  K.  B. 

141 ;  ICO  L.  T.  14  (C.  A.)' 401—403,  566,  588,  589. 

014,  610,  721 ,  722 
V.  Swithenbank,  22  Q.  B.  D.  577;  58  L.  J.  Q.  B.  287;  60 


L.  T.  856 ;  37  W.  K.  457 
Richardson  v.  Great  Eastern  Rail.  Co.  (1876),  1  C.  P.  D.  342  ;  24 

W.  R.  907  (C.  A.)      

Righy  &  Co.  r.  Cos,  [19041  1  K.  B.  358;    73  L.  J.  K.  B.  80;  89 
L.  T.  717;  68  J.  P.  195;  20  T.  L.  R.  1.%;  52 

\V.  R.  195  (C.  A.) 

(Xo.  2),  [1904]  2  K.  B.  208 ;   73  L.  J.  K.  B. 

090;  91  L.T.  72;  08 -J.  P.  385;  20  T.  L.  R.  461  

Rintoul  V.  Dalmenv  Oil  Co.,  Ltd.,  [1908]  S.  C.  1025  ;  45  S.  L.  R. 

809       ".         

Robertson  v.  Adamson,  24  Sc.  Sess.  Cas.  (2nd  ser.),p.  190 

V.  Allan  Bros.  &  Co.  (1908),  77   L.  J.  K.  B.  1072;  98 

L.  T.  821  (C.  A.)  

(James)  !,•.  Henderson  it  Sons,  Ltd.,  6  F.  770 ;  7  F.  776 


159 


53 


657 

645 

409 
55 

354 
492 

Robinsou  v.  Smith  (W.  H.)  &  Sou  (1901),  17  T.  L.  R.  423  (C.  A.)  7, 

251 
Rogers  V.  Cardiff  Corporation,  [1905]  2  K.  B.  832 ;  75  L.  J.  K.  B. 

22  ;   93  L.  T.  683 ;    70  J.  P.  9  ;    4  L.  G.  R.  1 ;    22  T.  L.  R.  9 

(C.A.) 427 

Roper  V.  Greenwood  (1900),  83  L.  T.  471  (C.  A.)       313,  317 

Rosenqvist  i-.  Bowring  &  Co.,  [1908)  2  K.  B.  108  ;  77  L.  J.  K.  B. 

545  ;  98  L.  T.  773  ;  21  T.  L.  11.  501  (C.  A.)  ...  41,  275,  297,  510 
Rosewell  Gas  Coal  Co.  v.  ilcVicar  (1905),  7  F.  290  ;  42  Sc.  L.  R. 

233       555 

Rothwell  1-.  Davio,  \V.  C.  Cases,  Vol.  V.  p.  141       635 

Ronrke  v.  White  Moss  Collierv  Co.  (1877).  2  C.  P.  D.  205:  46  L.  J. 

C.  P.  283 ;  36  L.  T.  49 ;  25  W.  R.  263  (C.  A.) 27 


Tablk  of  English  Cases. 


]{ousc  I'.  Dixon,  [1904J  2  K.  B.  628  ;  73  L.  J.  K.  B.  662  ;  91  L.  T. 

436  ;  68  J.  P.  407  ;  53  W.  R.  237 ;  20  T.  L.  K.  553  ...  485,  488 
Kowlaud  /■.  Wright,  [1909]  1  K.  B.  963  ;  77  L.  J.  K.  B.  1071 ;  99 

L.  T.  758 ;  24  T.  L.  K.  852  (C.  A.)  356 

Uiimboll  c.  Nunnerv  Colliery  Co.  (1899),  80  L.  T.  42 ;  63  J.  P.  132 

(^■■^■) •         438,449 

llushbiook  r.  Grimsby  Palaco  Tlieatre  (1903),  24  T.  L.  K.  617  ;  99 

L.  T.  19  ;  25  T.  L.  K.  258 ' 67 

liusscU  c.  McCluskoy  (1901),  2  F.  1312;  37  Sc.  L.  R.  931 544 
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Mclntyre  v.  Holliday       " 

Makarsky  u.  Canadian  Pacific  Rail.      ...  1G5,  181, 

Pearson  y.  Canadian  Pacific  Kail 

Rajotte  V.  Canadian  Pacific  Rail. 
Scott  r.  Canadian  Pacific  Rail. 
Street  u.  Canadian  Pacific  Rail. 
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Andreas  I'.  Canadian  Pacific  Rail 
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Dayc  y.  ^rcN.ill  (H.  AW.)Co 

...     253 

i'inillay  r.  Canadian  Pacific  Rail 

...       43 

f'atton  r.  Alberta  Rail.  &  Coal  Co 
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NOVA   SCOTIA 

Bell  V.  Inverness  Coal  &  Rail 

Buudy  V.  Carter 

Campbell  r.  tloneral  Mining  Association 
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( i  rant  y.  Acadia  Coal  Co. 
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Hawley  r.  'Vrigbt  
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McDougall  r.  Ainslio  ^lining  and  Rail. 
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McPherson  r.  Vail  

McRury  r.  Dominion  Coal  Co 

New  Glasgow  Iron  Coal  and  Rail.  Co.  r.  Tobin 
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Robertson  v.  Halifax  Coal  Co 

Smitb  V.  Intercolonial  Coal  Mining  Co. 
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Tobin  V.  New  Glasgow  Iron,  Coal  and  Rail.  Co. 
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Anderson  v.  Mikado  Alining  Co. 
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Bennett  v.  Grand  Trunk  Kail.  ... 
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Consolidated  Plate  Glass  Co.  v.  Caston 
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Danger  L.  London  Street  Bail. 
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.5,7,122.132 
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Kallis  u.  OartHhorc-Thompsoii  Pipe  Co. 

I'lirmn  I-.  (iiaiul  Tniiik  Rail 

Farrill  r.  Grand  Trunk  Rail 
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Finlay  v.  Miscampbell 
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»;oigcr  c.  Grand  Trunlv  Kail 

(Hbsou  r.  Midland  Uail.  Co 

Giles  i). Great  WcRt<rii  Ilail.      ... 

Giovinazzo  v.  Canadian  Pacitic  Hail 

( lodwin  r.  Newcombe ^ 

Graham  c.  Que.'n  Victoiia  Niagara  Falls  Parli (Commissioners) ...       il 

_  i-  Toronto  Grey  and  Bruce  Rail.  Co 49,  5 1 
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c.  Hainer •••     -^f* 
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Griffiths  i.-.  Hamilton  Electric  Light  and  Cataract  Power  Co.  121, 206,218 
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Hammond  v.  Grand  Trunk  Rail. 

Harris  c.  Grand  Trunk  Rail 

c.  London  Street  Rail 

Headford  u.  McClary  Manufacturing  Co. 

Henderson  t.  Canada  .\tlantic  liail 

Hill  i.  Taylor       

Uillyer  v.  Wilkinson  Plough  Co 

Hockley  v.  Grand  Trunk  Rail 

Hodson  V.  Toronto.  Hamilton,  and  Buffalo  Rail. 

Holden  y.  Grand  Trunk  Rail 

Howarth  u.  McGugan 

Huffman  f.  Bay  ham  (Township)  

Jarvis  V.  May        

Johnson  u.  Grand  Trunk  liail 

Johnston  c.  Northern  Rail 

Jones  f.  Morton  Co..  Ltd.  ...         

Kelly  V.  Davidson  

i,-.  Ottawa  Street  Rail 

King  f.  Toronto  Rail 

ijamond  v.  Grand  Trunk  Rail 

Lampmau  c.  Gainsborough  (Township) 

Lawuon  i\  Packhard  Electric  Co.,  Ltd. 

LcMay  v,  Canadian  Pacific  Rail.         

Letcher  u.  Toronto  Rail.  

Linden  r.  Trussed  Concrete  Steel  Co. 
K.L, 
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Sli'l-'arlan.'  r.  Cilmour    ...         

M'-Hugh  r.  (iraud  Trunk  Kail.    " 
Mcintosh  r.  Fir.tbrook  Box  Co 
:Mil\eown  r.  Toronto  Kail 

J  ad  Ion  r.  Hamilton  Iron  Forging  Co. 
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Ma.son  V.  Bertram  

MattLcws  r.  Hamilton  Po'wdcr' Co      '" 
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:\liildlcton  1-.  FlanaKau 

Miller  u.  Grand  Trunk  Hail. 

V.  Reid 

Moir ,..  Canadian  Pacific  Rail      "  '  ' ' 

"onkliousof.Craud  Trunk  Rail  "  •■ 

Mooro  f.  Moore  (J.  L.)  Co 
Morley  V.  ( Iroat  Western  Rail      "  ' " '  ' 

Morrow  j;.  Canadian  Pacific  Rail  "         ' 

Muraa  1-.  Canadian  Pacific  Rail 

Mummery  r.  Grand  Trunk  Rail. 

Slurpby  V.  Ottawa  (City) 

Myers  r.  Saultc  St.  Marie  Pulp  &  V^^^r'co.    H  '■, 
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0  Brien  v.  Michigan  Central  Rail. 
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Plant  V.  Grand  Trunk  Rail 

I'oll  V.  Hewitt 
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Potvin  V.  Canadian  Pacific  Rail 
Rastrick  V.  (ireat  Western  Rail ' 
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Ilowau  <;.  Toronto  Ilail 

Kmldv.  Boll  

liyan  v.  Cauada  Southern  Rail.  

St.  riawronco  &  Ottawa  Rail.  v.  Lett 

Stingster  v.  Katon  T.  Co.  

Stiuiidors  V.  Toronto  (City)        

Sohwoob  V.  ^lichigan  Central  liail 

Socord  f.  Groat  Wostorn  Rail 

Shea  t'.  John  Inglis  Co.,  Ltd 

Sbeorman  v.  Toronto  Groy  &  Bruco  lUil. 

Sim  I'.  Dominion  Fish  Co.         ...  

Smith  f.  Hayea 

r.  Mcintosh  ...         

Snel  I  r.  Toronto  Rail 

Stophens  r.  Toronto  Rail.  

Stott  v.  Grand  Trunk  liail 

Stride  r.  Diamond  Glass  Co 

Tiibl)  f.  Grand  Trunk  Rail 

Thomas  v.  Canadian  Pacific  Rail 

Thompson  v.  Ontario  Sewer  Pipe  Co 

-     «.  Wright       

Toronto  Rail.  V.  Balfour  

-     i;.  Mulvaney         

Truman  u.  Rudolph         

Vulloo  r.  (Jrand  Trunk  Rail 

Vicary  «.  Keith 

Wabash  Rail.  V.  McKay 

-  Railroad  Co.  r.  MisoniT 

Washington  v.  Grand  Trunk  Rail 

Weir  D.  Canadian  Pacific  Kail 

Wills  r.  Belle  Ewart  Ice  Co 

Wilson  v.  Boulter 

—-D.Hume 

I'.  Lincoln  Paper  Mills  Manufacturing  Co, 

V.  Owen  Sound  Portland  Cement  Co. 

Winckler  f.  Great  Western  Rail 

Woods  V.  Toronto  Bolt  &  Forging  Co. . . .  5, 15,  M, 

Wright  r.  Grand  Trunk  Rail 

Voung  V.  Owen  Sound  Dredge  Co 

/immer  r.  Grand  Trunk  Rail 
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QUEBKC. 

Asbestos  and  .Vsbestic  Co.  v.  Durand  ... 
Allis-Chalmers-BuUock,  Ltd.  v.  Bolduc 

Archibald  f.  Yclle  

Bernier  v.  Gin6reux        

Hlouin  V.  Johnston  Co 
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1)1  Kl\V.I  —I'lllltill'K'il- 

MroussOiiu  f.  I'M^lanxcr 

Burliind  u.  Leo     

llanuTon  y.  lloyal  Paper  MilU  Co 

Canada  Paint  Co.  r.  TraiiiDv     

Canailiiiii  Asho-tos  Co.  I',  (tirard  

Pacific  llail,  r.  HoiHsoau      

r.  Honsocours  ...         

V.  Cbalifoux     

r.  Colo y  

r.  Lachance     

CIti/ciis'  Light  and  Powit  Co.  i-.  Lcpitro      

Conan  r.  Charest 

("orncr  r.  Byrd      

Coutlco  f.  Grand  Trunlc  liiiil 

CowanH  u.  Marshall         

De  KiTangat  r.  Ka'<ti>ni  Townships  Bank      

Delage  r.  Delisle 

Dcmcule  v.  Quebec  and  Jacijucs  Carlier  Electric  Co. 

Demers  v.  Montreal  Steam  Laundry  Co 

l)cs  Jardins  t".  Citizens'  Light  and  Power  Co. 

Dominion  Cartridge  Co.  r.  Cairns        

Doucet  r.  Shawinigan  Carbide  Co 
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CHAPTER  I. 


EMPLOYERS'  LIABILITY. 

TiiF.  "  law  of  employers'  liability — a  term  sanctioned  by 
custom  to  expresH  the  extent  of  the  obligation  which  the 
law  imposes  upon  employers  of  labour  to  compensate 
their  workmen  in  respect  of  personal  injury  suttered 
in  the  course  of  the  employment, — as  it  exists  at  the 
present  day,  is  in  part  based  upon  the  principles  of  the 
common  law  of  England,  but  has  been  greatly  extended 
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2  TiiK  KMi'r.oYEiis'  LivniMTY  Act.  1880. 

by  recent  statutes :  tlic  Emi)lo3-ei»'  Lijil)ility  Act,  1880, 
1111(1  the  Workmen's  Compensation  Act,  l'.)0<i  (♦>  Edw.  7, 
e.  58),  which  came  into  force  on  tlie  Ist  of  July, 
1!)07. 

This  last-named  statute  extends  the  princii)le,  first 
reco-iiised  hy  the  Act  of  18!)7,  of  compulsory  insurance 
of  workmen  ap;ainst  injury  Imppeniiifj;  in  the  course  of 
the  work  to  (with  some  small  exceptions)  every  kind 
of  employment,  (juite  irrespective  of  whether  or  not 
such  employment  is  carried  on  as  a  trade  or  industry. 

Speaking  si^nerally,  it  may  now  ho  stated  that  where- 
ever  a  contract  f)f  service  exists  between  an  employer 
and  a  workman,  the  ohligation  rests  on  the  employer 
to  make  compensation,  under  the  Act  of  190(5,  for 
l)ersonal  injury  happening;  to  the  workman  in  the  course 
of  the  work  (i). 

Tiie  priiiciiih's,  fi'oiu  wliicli  the  common  law  liability 
is  deducil)lc.  may  bn  enunciated  as  follows: 

(1)  A  person  -j;iiilty  of  ne^'li^'eiiee  is  liable  to  make 
compensation  lor  pecuniary  dama<,'e  resulting 
llierelrom,  if  th(^  damago  is  legally  traceable 
to    tli(;   ne;,'li^'ence.     ,S/<-    „t,rr    tii„   iit   ulininm 

11(111  l;i'ilri!<. 

(•2)  A  muster  is  re.-,p..Msil)Ie  (subject  to  a  like  quali- 
fication) for  the  iiej^Iirreiice  of  ju's  servants 
whilst  perloriniu^'  his  work  mid  aetiii^'  within 
the  Keiiei-al  scope  dl  their  aiitlioiity.  7i',,v/„,»- 
,lr„i  siij,,  ri.^r.  ijiii  larit  j,rr  alimn  imit 
J"  r  s, . 
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Canadian  Notes. 

(Ij  In  all  MM-  Cuiiadiiin  i)i-oviii,o<,  except  Alhcrta,  Urilisli  (k.lumliia. 
i.Ml  (,.,inW.  th<)  employcT-'  iM.hilitv  uri-cs  only  (,n  l.nu.l,  of  ,hilv. 
\\..rkin..ns  roini.rpsi.lion,  in  tlic  Knylisli  scnM;  of  tlie  tcnn  (wlicroby 
Ih.^  nm-tor  i-  luhl,.  ,is  insuivr),  lias  I„,.m  adoptr.l  in  AlluTta,  liritish 
I  .Innii.ia,  an.l  i.iuolu-,',  l,ut  only  in  n-anl  lo  .iilaiii  ilassrs  of  ..niploy- 
'",'"'■  .  ^'■'^  -  K'lw.  7  (i:.  (•.),,-.  71  ;  Alta.  Stat.,  1!H)S,  ,.  12  (both  >om,s 
wlKitMnnlartotlie  Kngli.sl,  Workinni'.s  Conip,n.alion  Ait,  18',J7),  and 
.'   l-'lw.    ,   (\tn.\),  c.   m.      Vv.dvf   a   ivrmt    New    l!iun-.wi<k     Stalute 


Miiploy^i-s  may  1)0  rcspon>ililr  l,,r,,rlani  defc<  i^  irrc>pcrtivc  of  j„ 
;,cnif.     ^ec  Appendix,  pp.  ',):J1,  <.n>„  'J7l,  and  'Jl(i. 


ute 
i- 
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1.  The  Employers'  Liability  at  Common  Law  {v.— 

The  common  law  principle  expressed  by  the  maxim  "  iS'jc 
Kirrr  till)  Id  ali'iiiiiii  mm  Isedas"  imposes  upon  everyone 
the  duty  to  govern  and  regulate  his  own  acts  and  con- 
duct in  such  a  manner  tliat  ho  shall  not  occasion  injury 
to  others.  The  coi.tract  of  service  between  employer 
and  employed  does  not  absolve  the  former  from  this 
persoiuil  obligation  which  he  owes  to  his  workmen  to 
a  liUo  extent  as  to  other  persons  (a).  In  the  words  of 
BowEN,  L..T.,  in  Thoiuan  v.  Qmrtrrmaini'  (h)  :  "For  his 
own  personal  negligence  a  master  was  always  liable, 
and  still  is  liable  at  connnon  law,  both  to  his  own  work- 
men, and  to  the  general  public  who  come  upon  his 
premises  at  his  invitation,  on  business  in  which  he  is 
concerned  "  (:!). 

It  is  an  amplification,  rather  than  an  extension,  of  the 
principle  that  where  a  person,  for  his  own  purposes, 
l)rings  into  existence  undertakings  and  industries  which, 
if  not  controlled  and  governed  with  care,  may  be  the 
means  of  causing  injury  to  others,  the  legal  duty  arises 
to  exercise  such  care. 

The  breach  of  this  common  law  duty  so  to  use  and 
govern  one's  own  actions  and  undertakings  as  not  to 
cause  injury  to  others,  is,  in  law,  called  "  negligence  "  (i). 

{n)  Ashvoith  V.  Stanwir,  3  El.  &  EI.  701. 
(h)  18  Q.  B.  D.  efl.5-691. 

Canadian.  Notes. 

(2)  Tlio  English  law  rolatitig  to  property  and  civil  rights,  so  far  as 
applicable  to  local  conditions,  lias  been  treated  as  in  force  or  has  beeu 
expressly  adopted,  at  varioiu',  dates,  in  all  the  provinces  of  Canada  with 
the  exception  of  Cjuebec.  It  was  adopted  in  Ontario  as  it  stood  on  tlio 
16lh  October,  17"J'2  (It.  S.  ().  1897,  c.  Ill,  s.  1) ;  in  Manitoba  as  on  tho 
10th  .Julv,  1870  (11.  S.  Man.,  l'J02,  c.  iO,  s.  24)  ;  in  British  Columbia  as 
un  tho  I'Jtli  November,  1853  {K.  S.  H.  C,  1897,  c.  115);  in  Alberta, 
Saskatchewan,  and  tho  Nortli-West  Territories  as  on  tho  15th  July, 
1870  (K.  S.  (;.,  1880,  c.  50,  s.  11).  As  to  laws  introduced  by  original 
.-ettlers  in  a  planted  colony,  see  Ha:en  v.  St.  Jamis  Church,  18  N.  B.  H. 
■179,  and  cases  cited. 

(a)  Mac.loiKil.l  V.  DUk,  3 1  1'.  C.  R. 023  ;  Thompson  v.  WiujUt,  22 O.  K. 
127. 

(4)  In  Quebec  it  has  licii.  sought  to  found  the  employer's  liability  to 
compensate  worlitnen  for  injuries  upon  an  implied  term  in  ihe  contract. 
McCiirth!!  \.  Tl.iiiiuis  J)iivuii«n  Manuftuluniuj  I'n.,  Q.  K.  18  S.  C.  272. 
I'.ut  see  Lo;  v.  l,o,j,in,  CJ.  K.  j1  S.  C.  109,  atlirmcd  39  S.  C.  R.  311. 
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4  The  Kmit.oveks'  Tjabit.itv  Act,  ISSO. 

Definition  of  Negligence.  ]'(.r  ilio  puiposo  of  con- 
Bukn-ing  iiogligcuco,  as  upplied  to  tho  liability  of  t-in- 
l)l()yers,  it  may  1)0  dctiiiod  in  tho  words  of  Ai.dkiison,  ]i., 
in  tho  LM.so  of  />'/////(-■  v.  Hiniiiinihiuii  \\'ul<rir<irL>i  ('•>.  (<■), 
lis  "  the  omission  to  do  Komolliin^'  wiiich  a  reasonahio 
man  giiidod  liy  thoso  considorations  which  ordinarily 
regulate  tho  coiidiu;t  of  human  atl'airs,  would  do;  or  the 
doing  something  which  a  prudent  and  reasonahio  man 
would  not  do."  or  again  in  tho  words  of  ]?i!ktt,  'NF.ll.,  in 
tlie  well-known  ease  of  llmrnt  v.  I'mdrr  (</),  as  "  tlu) 
neglect  of  the  use  of  ordinary  cant  or  skill  towards  a 
person  to  whom  tho  defendant  owes  i\w  duty  of  observing 
ordinary  care  and  skill,  by  which  neglect  tho  plaintift", 
witliout  e(iiUril)Utory  negligence  on  his  part,  has  suffered 
injury  lo  his  person  or  property  "  {<). 

Ncii:. — It  is  lint  iirn]>.isc(l  licM'  t(i  idiisi'lcr  tlic  liuliiliiy 
wl'uh  .-i  iii'i>,iii  may  incur  who,  liy  liis  |ifrsi.ii;il  art,  laiiscs 
iiiiury  \>>  anntliev  without  iii'.'liizi'nfc.  'I'licro  is  mucli 
authority,  ]iaiticiilarly  in  tho  older  c,iscs,  that  such  an  act  is 
an  aitioiiaMo  trespass  at  (iminion  law  renilerin>:  the  jKTson 
wlio  coniuiits  it  res]innsilile,  althoujili  the  act  was  not  a 
ne;.'li-ciit  one  \V,(irer\.  Ward,  Ilob.  1:11  ;  Smlt  v.  Sliijiherf/, 
SniiihV  1..  ("as.,  ;i|]i  e.l.,  -ISO).  Xor  do  we  treat  here  the 
]irin('i|>li>  uiiiiii  nuileis  a  iwrs<in  who  keeps  upon  his  jireniises 
a  lianuemus  tliiu;;  or  animal  liahie  for  injury  which  it  occa- 
sions irresiiective  of  ne-ligence  in  the  keeping;.  UylaiKh  v. 
Fletih'i;  1,.  1!.3  H.  L.  :',:>0,  (contra)  Staulnj  v.  I'mrc/l,  [l8'.il] 
1  Q.  H.  ^';;  Jia/cer  v.  S,,-!!,  [I'.lOS]  :.'  K.  li.  bl'.". ;  L' I  T.'  I,.  It. 
Hll.  See  this  question  exhaustively  treateil  in  ]?even"s 
\,,._.|j,^,,ii,-,,  ;,,  L;i\v,  ;!ril  eil. 

Every  employer,  therefore,  who  has  been  guilty  of 
negligence,  oitlier  in  tho  regulation  of  his  own  conduct 
or  in  tho  contn^!  oi'  his  business,  is  responsil)Ie  at  common 
law  as  well  to  his  workmen  as  to  otlu;rs.  It  follows  that 
an  employer  \\l:o  carries  on  his  work  upon  a  negligent 

(.)  11  Kxch.  781,  7S1 :  2o  L.  J.  Kxcli.  'JlH. 
(a)  11  Q.  B.  I).  f)07  ;  ;r>  L.  J.  Q.  B.  70:i  ;   1'.)  L.  T.  :i57. 
(i)  As  a  definition  of  actionable  net;li;,'onc'e,  that  put  of  it  alluding  to 
contributory  negligence  might,  wo  think,  have  been  omitted 


Kmi-u>yi;i!s'  1)1  ty  at  Common  L.wv.  ') 

or  .U-fi'divo  8Vstom  is  liahlo  to  his  workmen  for  injury 
thus  occiislonea  (5).  A  syslo.ii  of  work  may  ho  a  ne-hgenl 
one  filher  hv  tho  tuloptiou  of  ft  defectivo  plan  of  manage- 
ment, or  hy  tho  employment  of  deflective  or  improper 
a.'enc'ies.  animate  or  inanimate,  for  tho  carrying  on  o 
the  undertaking.  Thus,  a  failure  to  pr.nide  plant  ami 
machinery,  or  Nvorkmen  reasonahly  capahle  of  doing  tho 
work  in  a  safe  and  proper  manner,  is  a  hreach  of  tho 
employer's  dutv  towards  his  workmen  (./)  («>• 

h,  the  words  of  CuoMi-ros,  J. :  "  I  think  it  is  neghgeneo 
for  which  tho  master  is  liahlo  if  ho  knows  that  the 
machinery  or  tackle  to  ho  used  hy  the  persons  employe.l 
hy  him  is  improper  and  unsafe,^  and,  notwithstanding 
that  knowledge,  sanctions  its  uso"  (i/)  (7)- 

^tri  40S;'l  i^   :'S-'  ^'ro,iJ,  IS ;r    L.  .t,6TS;  iMUu.  .^ 
iM^liZuau/co.  (18US),  K.  (Sc.)  'JU;  HUuk  v.  I  :fe  Coal  Co.,  ^^ 

""'l^i  M^'s  V.  6lunc.  1  15.  &  S-  441.     Sec  .l>o  Uro^ca  v.  M.nn.jton, 
3  li.  it  C.  511. 

Canadian  Notes.  „,    ,    ^   r.    ,-,,      ti- ;  /...,• 

;•     '     ..  iV  (•    H    137-    "1  S   C.  K.  5S0;    I)i.'>'n  v.    W  innip,V   hUctiic 
<l''';  P.il     li  Mmi    li.  5iS;  Monj„>i  V.  Unlink  Yulcon  N<n-t.jati^mCo., 

C.lLtd  V.  Empire  Lrmcsto.u  Co..  U  O.  L.  H.  U'J;  B.rne,  v.  B.  C. 

Coim-r  i'o.,  14  B.  C  K.  3'J7. 

uM^nno  Co.,n  O. L.  H. 210  ;  Allan..  S.nryer-Mas.cy     o.,U O.  UH. 

tion'  :'^:two    ^per  a  ;d'^u:;eJi,H  poisons  to  supor,.tend  and  direct 
\rork  an/to  f uVni.h  them\vith  adeauato  matonal  -d  --urce 

?,;;-^';^",V  Vr''S,'!':'';;'hiry;:lntlil  awar...  of  defeat:  .l/c^^.W^". 
v.  (h'u.iour,  5  U.  U.  30-2  ;  and  see  iioto  'ja,  p.  lOi),  ih;»«. 

-,   •,-,  „„   V    n;i„I,t    22  O.  K.  127       Whero  danuifie   had  been 

...IVld  rr  tut  v'a'iofecUvo- floor  which  had  hen  constructed  by 
Vy  I,  f  f  his  architect  (Dlaiiititr^^  fellow-workman  ,  the  plamtill  s 
Jw'fhrt  r£.  daut  had\^'.!Vledgo  of  tl.e  defect  and  had  tho  building 
S  d.T  1      own  caro  and  supervision  was  hold  good  on  demurrer  :V,,< - 

hv  tlie  nuister  :  ItmotU  v.  Cawulum  JMnpc  iidi/.,  5  M.  U  dO.J  ,  ■'•"""  \ 

^7  130   1     47.     But«uch  knowledge  may  he  inferred  or  imputed 
h,U,  13  "J- »y  *'■,,'  rr.ni/in,  35  S.  C.  H.  424  (see  jiidginents  of 

l^snS  1  ;'2p!  45^!and-K^uiM,  J.,  at  p.  451) ;  and^sce  p.  10.,  note  .3. 
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The  E.Mi'LoYEiis'  Liauilitv  Act,  1880. 


ThiH  common  hiw  <luty  may  be  Hummed  up  in  the 
words  of  tlie  late  Lord  IIkuhcukm.,  in  delivering  judj?- 
ment  in  the  ciiisu  of  .S////7//  v.  Jlal.rr  (h),  where  lie  says : 
"an  employer  is  hound  at  connnon  law  to  so  carry  on 
Ins  business  as  not  to  expose  his  workmen  to  unreason- 
able risks  "  («). 

The  breach  of  duty  must  be  tlie  cause  of  the  accident  (i»). 
Tlu'  obligation  is  to  take  reasonable  care  beforehand  to 
avoid  uiireasoiuible  risk  of  injury.  No  actitmablo  duty 
results  from  the  t  iiiployer  failing  to  exercise  diligence 
and  care  to  avoid,  or  lessen,  the  consequences  of  an 
accident  that  has  occurred  without  breach  of  duty  on 
his  i):irt.  S.M  Jluiiil  V.  tfihoii  ,(■■  Siiiix  (/),  where  a 
cab  hired  to  ilic  plaintiff  to  drive  camo  homo  without 
the  driver.  A  tindiu-  of  the  County  Court  Judge  that 
the  Hmplnyn-  did  not  make  a  reasonable  search  to 
di--.)ver  hr  cause  of  this  uiuisual  circumstance,  was 
hf  i  to  .ite  no  caii-c  of  action.  See  decision  of  Court 
of  Sess  in  }[,,,■/.,>,  v.  iniliam  Dim,,,  IJ,„i(,,I  (11)09), 
^- *  •  '■  '"'  tl't'  lemarks  of  the   Lorn)  Pkesidext  as 

to  V  ■         ai-tituc-i  a  "  fault  of  (^mission." 


Extet     of  Duty  may  Yary.-^The  extent  of  this  duty 
van  s  n      alone  with  the  degree  of  the  danger  involved 
riou!- 

-•ses' 


in  .,is  ( 
<M    skill 


•hild  I !    at 
e-  ..  or  -!,  !1. 
of   a  11)     ■ 
not    to     \jM) 


I  tut  also  with  the  degree  of  knowledge 

by  his  .servants.     Thus,  with  regard 

lung  i)ersons  with   imperfect  exjieri- 

ourts  have  often  declared    the  duty 

not  discharged  merely  by  taking  care 

uch    persons    to  risks   which   would    be 


(//)  [IS'.ilj  A.  C,  Van  III.,  [i)>!i ;  CtJ  L.  J.  g.  15.  G.S3. 
(i)  2t  T.  L.  It.  238. 

Canadian  Notes. 

(8)  Smith  V.  Baker  was  discussod  in  Canada  Woollen  Millsw  Tiai.lin. 
35  S.  C.  li.  424. 

(9)  Th<mii,son  v.  Ontario  Sncr  I'ipe  Co.,  40  S.  C.  H.  3'JC;  Canadian 
(old  It  red  Cotton  Mills  Co.  v.  Ken  in,  28  O.  11.  7:) ;  2.'i  Out.  A.  H.  HC. ;  29 
S.  C.  U.  478  ;  Armstrong  v.  Canada  Atlantic  liaiL,  2  O.  L.  H.  21'J  -"4 
(>.  L.  U.  500 ;  2  C.  Ky.  C.  339. 


Emi'Loykiw'  Statutouy  Duties.  7 

„nveas„uable  in  case  of  an  .ulult  and  skilled  .-orkman 
His   obliKation    may  extend   to   fi.vn^g    ^^  causing    o 
l,e  Riven  necessary  instruction.  *«  "^ersight    to  rw    . 
cautions,  and  son.etin.s  to  takvn«  -t.vo  a,.l  U^^^ 

„u.isures  to  see  that  such  instructions  and  cautions  aie 
not  disregarded  (A)  (lt»). 

Duty  Imposed  by  8tatute.-To  the  foregoing  miu^t 
now  he  added  the  further  personal  resiK.nsibdit> 
declared  in  the  case  of  (In.,.  ..  M  " ''"'r;''  '\  .^^ 
vest  upon  an  employer  -ndering  him  responsilde  to  his 
workman  for  the  result  of  the  breach  of  a  statutory 
X  ion,  at  all  events  where  such  duty  is  an  absolu  e 
one  iiniK,sed  uiK)n  him  in  the  interests  of  the  safety  of 
the  workmen  (U). 

(fc)  Sec  Grizzle  V   F;o<  3  i    Li.  fi-2  .  (j^"J«'-  .,-,,;,  ^  K,nuxkH. 

Jr.m,ul,  [1909]  A.  C.  229  ;  78  L.  J;  \; ^^  '^ '  ^^    " j^  ,^,  2s4  ;  It  'l'.  L-  H. 
y.'illebc  Suiiar  Co.,  20  K.  (Sc.)  833. 
Canadian  Notes.  v.  San/., r J.  22  0.  R. 

V.  Tk^nnax  Davuhon  .V<m»/,,<>  «n«,;  (  o  Q.  K.  18  N.  _^.  ^  ^,  ,^  ,...,, . 
V.  Fournin;  Q.  U.  21  S.  t^-  •"•/f  '^;,  ^J  ^j  ^5  k.'u.  5;  ;J7  S.  C.  U. 
.S/mmiuii/au  f<,r6i<i.'  Co.  v.  &<i.Ht  thy. ,  Q.  K.  lo  n. 

O„tano  Factories  Act.  H-  ^-  "••  i"^';  ^  Manitoba  Factories  Act 
A.cideuts  Act  U.  S.  ^;;  ^*t:^^:^,i/^iun,bia  l^Iotalliferous  Minos  Act 
H.  S.  M.,  1902,  c.  02;  the  Bnt.sli  'j'"'"™"'^  \^,y;  caps.  134  and  138  ; 
and  the  Coal  Minos  UeRulation  Act.U.S- B.U,  1»J^'.      I  ^     ^^ 

e  Nova  Scotia  Coal  Mines  ««S"  »V°'' ^f ' '^jj^^ddition  to  providing 
Section  427  of  the  Dominion  1^'^^?^  f  ^^'^'^trihat  the  Company, 
pcnaHics   for  '^c't^in  acts  and  omsM„„s  enacts   tnat  _^^^i.^  ^^ 

Sircetors,and  other  officms  shall  t'^j/'^'^^  .^Jf^amages  sustained 
Ruch  acts  or  omissions  "for  the  '^^''.'^Y"'  :_:,,„  parliament,  and 
thereby."     This   Act   is  '''';:'V;|:tVto  ^Kn^^^^^^^^ 

;tiSJii•J^S;aAom^^L^l;^I  «;::::  l^twec.  their  raiU.ith 


:it 


J<  Till;  Emii,<»yei!s'  Li.miii.hv  At r,  li<SO. 

This   liiihility,   it   is   saiil,  hv.   eiiuiiot  divi-st   himself 
(»f    bv   showiuy   Ihiit    hu    to<jk   no  active   luirl   in    the 

Canadian  Notea. 

Iiiickiiij,';  soo  Washiiuilon  v.  (Iratul  Tinnl:  Iluii,  24  O.  A.  K.  IS.");  '28 
S.  i'.  K.  184;  (IS'jy)  A.  C.  27ii.  A  stiitutory  duty  in  roKurd  to  trains 
nioviiiK  reversely  iinposuil  by  s.  270  of  the  Doiiiiniou  Uuilwiiy  Act, 
it.  S.  (.'.,  l'J(Xj,  c.  a7,  is  (or  protection  of  eniiiloyec-t  as  well  us  the 
public:  J.amoiul  v.  annul  Trunk  Hull.,  10  O.  I;.  U.  30.0-  7  C  Jtv  C 
•*|J1 ;  -ycMiilliH  V.  .V..S'.  St', land  Ctxil  Co.,  41  N.  S.  11.  614  ;  3'J  S.  C.  r! 
5'J;l  ;  7  ('.  Hy.  C.  19S;  luid  we  Scott  V.  Canaduiii  J'liiiiic  Hail.,  I'j 
Man.  It.  J'J.  V((„  /,•  wb«  ther  the  statutory  duty  to  whistle  iit  a  crossing 
IS  for  the  protection  of  persons  not  Using  the  highwuv :  Wtillmni  v 
C".  J:  y;.,10  Man.  U.  H-2;  6  0.  Ky.  C.  220.  As  to  the  application  of 
I'rovincial  lesislalion  to  Dominion  Corporations,  soo  p.  43,  note  45. 

Section  1  of  the  Dominion  Act,  4  l^dw,  7,  c  HI,  prohibiting"  contract- 
ing out"  on  the  part  of  Dominion  railways  from  liability  to  pav 
tluniages  for  personal  injuries  to  their  servants,  has  been  held  by  tho 
I'rivy  Council  to  bo  intni  tins  of  tho  Dominion  rarliament,  in  I'lmnd 
Tnink  Jiiiil.^  v.  Attorn,)/  U.nrral,  ;5G  S.  C.  1{.  1.S0  ;  (l'J07)  A.  C.  05;  7 
C.  I'lV.  C.  472.  'Phis  Act  came  into  force  on  tho  1st  April,  l'J07,  by 
proclamatiou  of  2'Jth  December,  I'JOO  ;  sco  Vuiiadu  Uauttc,  vol '40 
p.  l.Wl.  ' 

The  following  curlier  decisions  nnder  tho  Ontario  Factories  Act.  etc 
are  of  interest  :  Dam  v.  Ontario  Cotton,  Mith  Co.,  14  ().  H.  ll'J-  h'lnUiii 
y.Miacom/ilnlt.  20(1.  It,  2'.);  Thonq>son  v.  II  Viy/i^,  22  ().  It.  127  ■,'(niri,'n. 
y.  Siuiford,  ti-J.  ().  It.  13ti;  Smitk  v.  Jlui/r^,  )>'.)  ().  It.  2S3 ;  J!obn-ts  v. 
'7'';^/,i;-,  81  D.  It.  10.  In  later  cases  (IroLca  y.  Lonl  ]i'iniliornc  {chod  iii 
tho  text)  has  been  followed:  \^'iIsiih  v.  JAmi'ln  I'ti/Hr  Mills.'J  O  1.  K 
11'.);  /',(//.■//  V.  J,jfluott,\i  ().  L.  11.  44'J,  where  it  was  held  thatthc  employ- 
ment of  a  young  girl  under  eighteen  at  certain  machines  contrary  to 
the  provisions  of  the  Factories  Act  ]>riniii  f„cic  renders  tho  master 
liable  for  damages  for  an  accident  in  the  course  of  such  employment 
without  proof  of  other  uegligeueo;  Jonea  v.  Morton  Co.,  J.imi'tcd,  14 
<).  L.  H.  402,  where  it  was  held  that  by  the  Factories  Act  the  cmplov- 
mentof  a  child  under  fourt.'en  iswhollv  unlawful, and  a,  j>rimd  (,u  u-  case 
IS  made  simply  by  proof  of  tho  age,  tho  omplovment,  and  the  injury  ; 
Snnlt  Sir.  Mime  J'iilj>  iiinl  J;,j,rr  C,>.  v.  Mi/rrs,  3  O.  L.  It.  COO-  ;^;^ 
S.  C.  n.  23  ;  and  see  M,K,rc  v.  M,H,rr,  4  O.  I..  It.  167  ;  Jlilliwj  v.  Smnn'ms 
7  O.  1,.  It.  ;i40.  adirnied  H  (J.  I,.  If.  ,'i40.  As  to  damages  recoverable  in 
Ontario,  .see  3  Kdw.  7,  c.  7,  s.  40  (Appendix,  p.  '.)73). 

\\  here  an  infant  of  tei.  obtained  cmplovment  hv  representing  his  ago 
to  be  fourteen,  qiiu  re  whether  he  was  estopped  from  alkging  broach  of 
the  1-aclories  Act:  Mrhitush  v.  Fintljroolc  Hox  Co.,  S  ( ).  ],.  ]{.  4l!j; 
10  ().  I,.  K.  620.  Sec,  as  to  approval  of  devices  bv  Inspector  'jJlitrk  v' 
Ontuno  Ulieel  Co.,  VJ  U.  K.  67S ;  Curnahan  v.  ho'bcrt  Simpson  Co.,  32 

By  an  Ontario  Act  of  IS'J'.1, 02  Vict.  (2)  .■.  IS.  .,  3  { Appcn.lix,  pp.  970—1) 
where  it  Incomes  material  to  show  complian.  o  with  the  provisions  of 
the  Factories  Act  and  other  Ads  in  regard  to  keeping  machiuerv,  jtlant. 
works,  dan-erous  places,  etc.,  in  a  particular'  way  or  to  show  eojiiplianee 
with  the  Kailway  Accid.Mits  Act  and  oth.r  Acts  in  regard  to  certain 
matters  specitied,  the  onus  of  proof  is  on  the  partv  wliose  dutv  it  was  to 
comply.     And  see  It.  S.  X.  .S.,  VMl.  c  IT'J,  s.  IS,  .\|.p.  odix.  p!  ;»5'.t. 

As  to  the  Quebec  Factories  Act,  It.  S.  Q.  .\ets,  ;!01'J  '.nm  the 
Supreme  Court  of  ('auada  in  Mont,r,d  lU./lnoj  Mit/^  v.  CoreOion  ''0 
S.  C.  H.  b'.K>.  decided  thai  thi'  statutory  duties'tliercbv  imiiostd  do  not 
allcct  the  eiiiployers'  civil  responsibility  towards  their  emplovees. 


KmI'I.OYKII^'   STATITOJtV    l)lTll>. 


S> 


„uu..iKen>e»t  of  his  business,  .uul  tluU  the  n.Kh«cnee  uas 
h,  rcuhty  attrihutahlo  to  a  fellow  servant  of  the  u.jured 
Nvoikumn.    The  facts  in  the  ahove  iiniwrtant  case  were 
llu,  f<,llovvinR:   The  action  was  brought  by  a  boy  em- 
ploved  by  the  defendant  at   the  Dowlais  Iron  ^\o.k  . 
'vhi.  was   injured  whilst  working   a  steam  wmch  with 
..volving  cog-wheols.     The  cog-wheels  were  dangerot^s 
to  a  iK^rson  working  the  wmch  unless  fenced.     Iheie 
was  evidence  that  tl.ere  had  originally  been  a  guard  or 
fence  to  these  cog-wheels,  but  for  some  reason  it  had 
l.een   removo.l,  and  no   fence   had   existe<l   durmg   the 
lime  plainlitT  had  been  employed.     The  plamtitl  rehed 
on    the  breach  of    the    statutory  duty   to    f«"'^«J.»^« 
machinery   under   s.  5   (1)   of   the   Factory  Act    187H. 
It  was  argued  for  the  defendant  that  as  a  penalty  was 
declared  in  the  Factory  Act  itself  (s.  82)  for  this  breach 
,.f  duty,  and  as  some  part  of  such   penalty  could  be 
awarded  to  the  boy  as  compensation  for  Ins  mjunes 
no   other   remedy  was   oi>en   to   the  pUuntitT.      It  was 
also  argued  that  the  removal  of  the  fencuig  was  no 
attributable  to  any  in^rsonal  negligence  on  the  part  o 
tl>e  defendant  himself,  but  was  ui  all  probability  the  act 
of  a  fellow-servant  (1-^). 

The  Court  of  Apical  rejected  Uuh  these  contentions, 
holding  that   the  action  would  lie  notwithstanding  the 
penalty    s..tion    of    the    Factory    Act,   and    that    the 
lu.fendanl    could    not   shift    the   un.rahhod    s  atutoiy 
obUgati.)n  imposed  upon  him  on   to   the  shoulders  ot 
another  person.      In  the  words  of  Uionv,  L.J.,  m  his 
j.ulgment:  -Where  an  absolute  duty  is  imposed  upon 
a   person    by  statute,   it  is   not  necessary,  m  order   to 
make  him  liable  for  breach  of  that  duty,  to  show  negli- 
gence.  Whether  there  be  negligence  or  n..t,he  is  respon- 
sible .in.irnn.in,  tin  for  non-performance  of  the  duty. 

Canadian  Notw.  ^    ^,  _^^^^  ^^^  3^^^,,,^ 

(U)  Currun  v.  Grand  Tnink  ^f  ""^  ^  "  ,33  y_  ^■, 


I'ulit 


id  r,ipt'i-  Co.  V.  Mijoa,  3  O 


l'u.  000;  :i3S.  C.  K.  :£J. 
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Thk  Kmploykhn'  Liahimty  Act,  1880. 


Williams,  L.J.,  in  hia  jud^^iiuiiit,  wIuIhI  concurrinR 
with  till)  otlit3r  iiiuinlKiis  of  tlie  court,  addud :  "  I  wihIi 
to  guard  luysolf  a<j[iiin.st  iHjiii}^  HUp{K)sed  to  hold  that 
when)  thcro  is  an  ahsoluto  statutory  duty  tho  d«)feneo 
of  couiiium  einijloyiiu'nt  can  iiuvur,  undur  ajiy  circuin- 
Htaiici'S,  bo  Bet  up."  NotwithstaiidinR  this  dictum,  the 
di't-isiou  apjxjars  to  Iw  an  authority  for  tho  pro^KJsition 
wt!  have  enunciated. 

Tliis  is  shown  even  more  strongly  hy  the  rjcent  de- 
cision of  the  Court  of  Appeal  in  Jiaiiil  v.  Ihitannir 
Miithjir  Ciiiil  Cn.  (/«),  where  tho  employers  were  held 
responsible  for  the  consequences  of  the  breach  of  tho 
statutory  rules  made  under  tho  Coal  Mines  Regulation 
Act,  1HH7,  though  tho  breach  of  the  rule  was  com- 
mitted by  a  workman  in  common  employment  with  the 
plaiiitifVs. 

Tim  law  of  Scotland  was  declared  to  tho  same  ett'ect  in 
Hill  V.  hatinnni  Oil  Co.  (ii).  There  a  workman  sued  his 
emploj'er  in  respect  of  a  breach  of  the  Coal  ^fines  Regu- 
lation Act,  1H87,  s.  l!>,  r.  21,  for  not  having  the  roof  of  the 
mine  kept  in  a  secure  state.  It  was  decided  that,  this 
iKiing  a  statutory  duty,  the  defence  of  "common  employ- 
ment" was  not  available.  ]>ut  see  now  tho  case  of  Culihr 
V.  MnniKi  .(  ('ii.{i>),  where  the  ground  on  which  Urlt  v. 
Ihihuiiiii  Oil  Cn.  was  decided  was  questioned  and  tho 
court  held  that  the  (xeneral  Kules  made  under  the  Coal 
Mines  Regulation  Act,  1HH7,  do  not  imiwse  on  tho  mastctr 
an  absolute!  statutory  duly,  in  the  same  sense  in  which 
the  Factory  Acts  impose  the  obligati(m  to  fence  dangerous 
macbintn-y,  and  that  the  master  could  escaiw  civil  liability 
by  proving  that  he  employed  comi)etent  servants,  supplied 
proper  and  adequate  plant,  and  worked  bis  mine  on  a 

(>u)  [1900]  '2  K.  B.  146 ;  7S  L.  J.  K.  B.  G5'J  ;  25  T.  L.  U.  431. 

()i)  7  F.  787  ;  42  S.  Ti.  U.  038.  Tho  diitiiin  of  Lord  Chki-msford  in 
'Wilmm  V.  Mil  III,  'JO  U.  s:):),  to  a  contrary  Lffoot  was  coiiiint'iitid  on  hut 
not  followed,  as  indeed  happened  in  the  ease  of  Grvvis  v.  Lvid  W'im- 
bonie,  sui>ra. 

{o)  45  S.  L.  It.  212. 
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,,roiH>r  syHtoui  (i:.).     Seo  al«,  a  later  .leciHion.  ^*!;;''^^;-  ;''';;" 

Th«  extent  of   the   etuplover  «  Htatutu  >    « ^     '  ;;\ ; 
ev.ntB  the  Htatutory  duty  imiK)Bec    by  the  ^-^^^""^ 
Ue«ulation  Act.  muHt  HtiU  be  regarded  aH  unsettled. 

2.  "  Doctrine  of  Respondeat  Superior."-  The  cmnrnon 
law  doctrine  that  the  niasler  answers  for  the  toitious 
Us     f   his   servants,  whilst   acting    under  h.s  gene  a 
utho   tv   for   his  benelit.  is  a  very   ancient   one.     ItB 
it      1^  enunciation   i>robably    cannot  be   traced. 
The    principle  was    fully   acknowledged   so  long  ago  as 
?h    ti  ne  of  Henry  IV..  but  was  even  at  that  early  tm.e 
sleet  to  the  qualilicatio.1  that  the  act.  for  which    he 
:;;l>r  was  to  be  held  liable,  must  be  an  act  withni  the 
Konoral  scope  of  the  servant's  authority  (-/)• 

This  principle  is  often  shortly  expressed  by  the  woids 

sihle  •   but    in    the    present   connection   its   meaning  1 
noiV  clearly  shown  in  the  maxim  ^UJ.nJuc.p.r  una,, 

r  '  ,'r     .  '•  a  terse  method   of  declaring  the  doctrine 
:  ;  C'wlio  acts  by  means  of  another  shall  as  regar  b 
damage  resulting  from  the  manner  in  which  the  act 
done,  be  deemed  to  have  done  it  himself  (U). 

Interposition    of    an    Independent    8uperior.-The 
s„  :^o'must  be  the  immediate  employer  o     he  ,jerson 
foi  whose  negligence  he  is  to  Ik.  made  liable.     If  theie 

IS  n'^l^:  It?  \f  "^n:,^i  v!  K...V..,  .  Lev.  m ;  K.n,..n  v. 
Ituoth,  «kin.  228. 

Hashing  v.  Lc  Roi,  No.  2,  10  B.  C.  11.  J  .  -i*  ^-  j,   ^,   ^  531 . 

S;:::lj:;.  ss!  t  s  £;!?«-  note.  w^™.  pp.  ^0-51. 
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The  KMiM.(tYKi!>'  Liaiulua'  Act,  18S0. 


is  interposed  btawt'eii  liiiii  aiid  the  workman  a  contractor 
exercising  independent  control,  tlien  sucli  immediate 
sujjerior  is  alone  at  common  law  resjjonsible  for  injury 
occurring;  in  the  execution  of  the  work  (lo).  There  is  an 
exception  to  tliis  rule  in  cases  where  a  duty  is  imposed 
upon  public  bodies  to  carry  out  work  which,  if  not  carried 
out  with  care  and  caution,  may  occasion  injui-y  to  the 
public.  In  such  cases,  the  body  charged  with  the  duty  is 
not  relieved  from  the  consecpiences  of  failure  to  carry  out 
the  work  in  a  safe  and  careful  manner,  by  the  interposition 
of  a  contractor  exercising  independent  control  over  the 
workmen  engaged  in  the  oi)eralion  (iti).  Even  in  this 
case,  however,  the  pul)lic  body  cannot  be  made  respon- 
sible for  a  casual  or  collateral  act  of  negligence  committed 
l)y  a  servant  of  the  contractor  in  the  course  of  the 
execution  of  the  work  (y). 

Interposition  of  New  Cause. — In  the  same  way,  whero 
a  new  cause  intervenes  between  the  negligence  and  the 
consequences  of  the  negligence  in  such  a  manner  that 
the  new  cause  becomes  the  proximate  and  elective  cause 
of  such  consequences,  the  original  negligence,  though  it 
be  a  cause  niiir  ([in'i  mtii  the  result,  which  has  in  fact 
accrued,  is  not  in  law  the  effective  cause  of  the  conse- 
quences.    On   the  other  hand,  if  the  negligence  is  an 

(*■)  rkhnd  V.  Smith,  10  C.  H.  (n.s.)  470;  Ilanhihcr  v.  Idle  Distrirt 
Council,  [18%]  1  Q.  B.  335  ;  Uoliiday  v.  National  Telephone  Co.,  [IS'J'JJ 
1  Q.  B.  'I'll  ;  lleedic  v.  I.uitduii  and  North  llV.s/coi  Hail.  Co.,  4  Kxcli. 
244;  yVfJii;/ V.  The  WimUcdon  Viban  District  Council,  [IS'JOJ  2  Q.  B. 
72;  lilarlc^-:.  Cliristchurch  Finance  Co.,  [1894]  A.  C.  (K  U.)  48;  Ma.c- 
vcll  V.  Tlic  British  Thomson  Houston  Co.,  18  T.  L.  K.  278;  HiU  v. 
Tottenham  Urban  District  Council,  15  T.  L.  R,  53. 

Canadian  Notes. 

(15)  Murphi/  V.  Citii  of  Ottawa,  13  O.  U.  334;  lUll  v.  Taidor,  0 
O.  L.  K.  043  ;  McCann  v.  Cit\j  of  Toronto,  28  ().  U.  C50 ;  Ciaisolidatrd 
I'latc  ahiss  Co.  V.  Caston.  20  Out.  A.  K.  03;  21)  S.  C.  It.  024  (nifra, 
p.  30);  Dc  Ki'rangat  v.  Kustirn  Toicnshijis  Jiank,  Q.  R.  17  K.  B.  232; 
41  S.  C.  R.  259;  Doolcij  v.  Citi/  of  St.  John,  38  X.  B.  R.  455.  See, 
liowfivor,  thn  provisions  of  tho  Ontario,  Hrifisli  rolmiiliia,  aud  Nova 
Scotia  .Xcts,  infra,  p.  75,  note  08,  and  .\ppeiidix,  pp.  'J02  and  'J50. 

(10)  Mcliury  v.  Domi)iion  Coal  Co.,  40  N.  S.  R,  S'J. 


INTK.IM'OSITION    "K   NkW    Ca'SK.. 


1:5 


.effective  cause;'    though   not  the  o,Uy^^^^^^^^^ 
the  result  is  in  huvattvilmtablo  to  It  (.)(!.). 

Common  Law  Principles  Subject  to  Qualifications  - 

It   °  n^aslly  be  seen  that  if  the  two  innncii)les  of  the 

salh,  I'C^'^'H^^  ,j  ^ilit     „i^  the  employer  m  the 

recognised  rules  of  the  common  law. 

Personal  Actions  often  Die  with  the  Person.-The 

common  law  rule  that  every  personal  action  dies  with 

he  person  entitled  to  bring  it,  or  on  the  death  ot  the 

"•son  ac-ainst  whom  it  can  be  brought  in.,,n  prr.o.al. 

"":.»,  pn.nu.)m  had  the  eftect_  ot  rehevmg  an 

mlyer  from  responsibility   for  all   injunes   caiisn.g 

death?as  it  had  of  relieving  his  estate  from  habihty  m 

,  e.  r,    ri,S971  1  Q-  B.  240;  Mann  v.  'Ward, 
(s)  KngMmrt  v  ^V''-'''Tr  //L/i  Miu  /  Co.^■.  Charnn-ood  Fo.rst  Rail. 

Canadian  Notes.  3  O.  L.  R.  600; 

J^^!Si  ^^i!U^-&^-  ""'^  ^' "^-^-^  ''^''■' '  °-  ^-  ^^• 

''aVf  Thh  na^im'vva.  discu«..d  In  re  "  TUc  Garland  "  ;  Momgkan  v. 
Home,  7  S.  C.  R.  409. 
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IF 


cases  wliere  his  death  occurre.l  heforo  judgment  could 
bo  recovered  against  him. 
Although  since  the  year  18 10,  the  effect  of  the  Fatal 

(■»;^  10  \  ic  .  c  m)  (..,.  has  I.een  to  alter  this  in  the  case  of 
H.juryresultn.g  i,i  the  workman's  death  where  a  cause 
o  action  would  otherwise  exist,  and  although  (as  wo 
Bha  1  hereafter  see)  the  death  of  the  emplojer  will    bo 

nobar    oaeIalmundertheWorlu.en^s0.mpe.at 
Act,  l.)0(,,  the  common  law  rule  remains,  and  in  some 
cases  may  yet  apply  (0  c-o).  ^ 

Common   Employment.--As   affecting  workmen    by 
i.u    he  greatest  blow  to  any  practical  utilitv  otherwise 
resulting  to  them  from  the  common  law  dJc.rine      . 
the  ma.  er  is  responsible  for  the  acts  of  the  servants 
was  deal    by  a  decision  of  the  Court  of  Exchequri  i 
U.e  year    8.7  in  the  much  discussed  case  of  pJZt 
/•"-.•(.).     J'his  case  decided  that   the  rule  expres  ed 
by  the  max..".  "  ,„/  ;;,,,7  j,,,-  aluun  furit  pa-  sr  "a  niTe 
of    ge.ieral    application    to    most    other    relationships 
should,    nevertheless,  ..ot  apply  to   the  relationship  "^^ 
master  and  serva..t,  i.i  such  a  .„an..er  as  to   fix   the 
master  vnth   liability   to   his   servants   for   the  acts  o 
lellow-servants.      Thus    became   established    what    has 

S  'iir^tl!'-  '''■'"  •'''"""  ""'"  ^°^^  Can^pbeirs  Act.- 

Canadian  Notes. 

(19)  Tho  correspoiulins  Acts   in   fnrpo  !.,   r-        ^ 

c.  ICG;  K.  S.  .M.,  l'M2,  c  31     K  s  R  r    i so^''"'''^^"  "'"  ^-  ^-  "-  IW, 

(ndinanccs,  N.  W.  T     I'm  v  \nt   r        y^-  h  ^^''^-  ''■  ^'-^'  Goueral 
1902.  c.  44     Quohoc  C  V     Code    Art  105?.-  n'^;^'"'^  Ordinances,  Yukon 

(20)  In  tho  Ontario,  Mani  ol'.a  Hr  ti  Wv;  "k  ^' ''''  ""'°  ''*• 
New  Brunswick  Acts,VnaSus  'to  L^Vn^liT  r'  ^"™  ^^°'"'*-  "°d 
Act,  "  Employer  "  i„clu,le. tl  a  "hl^d  Ir"]  ^''mrlo.vr.s'  Liability 
deceased  emplove^,•^uld,  e  Jept  in  tl',  .  „  Ar'^'^'T"'^^  of  a 
mentioned  ex'pres.Iv  provide  t.^t  an  ionshalin"''"'';!'  '''"  "^°  '^'^'^ 
a,-?a,nst  tho  representatives  of  a  dceS,/,  i.'^  t  '"f'"'ai"ed 
pp.  960.  010,  -.55,  and  91G;  and  aNo  v  \V  ^-  'n'-,  ^'°  -^PPcndix. 
Apprndis,  p.  9D3.                                   ^  ^^-  ^^-    '■  ^^'<i-  c-  ri,  of  1900, 
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l)ccomo  known  as  the   "  doctrine   of  common   employ, 
nient "  (r)  (21). 

It  may  bo  enunciated  as  follows:  //"  tli<'  juvnon 
(ircasiiiiii)iii  and  thr  prrsoii  mijf'i'riiifi  injiiri/  arc  fcUoiv- 
iforkmni  ctujaijid  in  a  ciinnnun  inijiloi/nunt  ami  haviini 
a  foininoii  in.aMrr,  xn<Ii  maidr  ix  not  rcxponsililc  for  the 
(jiiiinr(iii<'nrrii  of  the  iiijnrji. 

This  principle  of  exemption  of  the  master  from  liability 
has  b(!en  defended  upon  many  grounds,  the  most  usual 
one  being  tliat  the  workman  has  made  an  implied 
contract  with  his  master  to  take  the  risks  of  the  employ- 
ment, including  the  risk  of  injury  caused  by  his  fellow- 
workmen. 

The  next  English  case  in  which  the  "  (Jocfrinc  of 
(■(innnon  fniplniimmt "  ca,me  before  the  courts — Ifittchin- 
s(in  V.  York,  Xcn-raxth;  and  Jirrnick  Ihiil.  Co.  (//),  was 
decided  in  the  year  1850,  upon  the  above  reasoning. 
In  delivering  judgment,  Ai-okuson,  B.,  says :    "  They " 

(j')  It  has  beon  stated  that  this  doctrine  must  have  been  recognised 
Ions  before  the  decision  in  Priestley  v.  Fowler.  See  remarks  of 
Pollock,  C.T?.,  in  Vosc  v.  Lancashire  and  Yorkshire  Hail.  Co.,  2  H.  &  N. 
728. 

(>j)  5  Exch.  343  ;  19  L.  J.  Exch.  290. 

Canadian  Notes. 

(21)  Woods  V.  Toronto  Bolt  and  Forging  Co.,  11  O.  L.  R.  216;  Plant 
V.  Grand  Trunk  Rai'.,  27  U.  C.  K.  78;  Mayw  Ontario  and  Quebec  Rail. 
Co.,  10  0.  R.  70;  Rudd  v.  Bell,  13  O.  R.  47;  Matthews  v.  Hamilton 
Pmvder  Co.,  14  Ont.  A.  R.  261 ;  Ferguson  v.  Gait  Public  School  Board, 
27  Out.  A.  R.  480;  Carnahan  v.  Boht.  Sinqison  Co.,  32  O.  R.  328; 
Jlastings  v.  Lc  Roi,  No.  2,  Limited,  10  B.  C.  R.  9 ;  34  S.  C.  R.  177 ; 
Jlosking  v.  Le  Roi,  No.  2,  Limited,  9  B.  C.  R.  551 ;  ;^4  S.  C.  R.  214  ; 
Dixon  V.  Winnipeg  Electric  Street  Rail.,  11  Man.  R.  528. 

Common  employment  as  a  defence  was  abolished  by  the  N.  W.  T. 
Ordinance,  c.  13,  of  1900,  "  any  contract  or  agrocmont  to  the  contrary 
notwithstanding ; "  see  General  Ordinances,  1905,  p.  1202,  Appendix, 
pp.  953 — 4.  This  enactment  is  now  in  force  in  Alberta  and  Saskatche- 
wan. By  the  New  Brunswick  Act  of  1908,  8  Edw.  7  (N.  B.),  c.  31  (see 
Appendix,  p.  947),  the  employer  is  made  liable  for  personal  injury 
caused  to  a  workman  by  reason  of  the  negligence  of  the  employer  or 
any  person  in  the  service  of  the  employer. 

The  doctrine  of  common  employment  is  not  recognised  in  Quebec  • 
Reg.  V.  Filion,  4  Ex.  C.  R.  134;  24  S.  C.  R.  482;  Reg.  v.  Grenier  6 
Ex.  C.  R.  27G;  30  S.  C.  R.  42;  2  C.  Rv.  C.  409;  Asbestos  and  Asbestic 
Co.  V.  Durand,  Q.  R.  19  S.  C.  39;  30  S.  C.  R.  285  ;  T)ic  King  v.  .Arm- 
strong. 11  ];xch.  C.  R.  119;  40  S.  C.  R.  229;  Logan  v.  Lee,  Q.  R.  31 
S.  C.  160 ;  39  S.  C.  R.  311 ;  Great  Northern  Bail.  v.  Cyr,  Q.  R.  IS  K.  B. 
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l'>  TffR  Emi  lovERsi'  TjAniTTTv  Act,  ]S80. 

(i.':  tlie  servant  causing  and  tho  servant  sufToring  the 
injury)  "  liavo  l)otIi  engaged  in  a  common  service,  tho 
duties  of  which  impose  a  certain  risk  on  I)oth  of  them, 
and  in  case  of  negligence  on  the  part  of  the  other,  the' 
party  injured  knows  tliat  the  neghgence  is  that  of  his 
fellow-servant  and  not  of  his  master.     He  knew  when 
lie  was  engaged  in  the  service  that  he  was  exjOTsed  to 
the  risk  of  injury,  not  only  from  his  own  want  of  skill 
and  care,  but  also  from  the  want  of  it  on  the  part  of  his 
fellow-servants,  aii>l  ]„■  miixf   hr  H>ippnsr,l   /„   harr   ,■„„. 
fnirtrd   n„    fin'   imuH    thai,  nn    hrtinm    hinixrir  and   hin 
wasfcr,  hi'  inmld  run  this  risk  "  (t^). 

Common  Employment  Founded  on  Unsound  Reason- 
ing— It  is  not  dilHcult  to  discover  the  unsoundness  of 
such  a  system  of  i-easoning.     The  workman  makes  no 
contract  to  take  tho  consequences  of  the  negligence  of 
his  fellow-workmen ;    he  would   he   generallj"  very  un- 
Avilling  to  do  so.     The  only  ground  for  implying  such 
assent   is,   that   he   has   entered   into   association   with 
others  upon  work,  in   the  course  of   which   he  knows 
there  is  risk  of  injury  arising  from  the  negligence  of 
those  with  whom  he  thus  places  himself  in  contact.     If 
from  this  knowledge  of  risk  a  contract  to  exclude  the 
principle  of  n'spmidrrit  superior  is  to  be  imijlied,  then 
it  should  l)e  implied  in   the  case  of   passengers  upon 
railways  and  other  public  conveyances,  and,  indeed,  in 
the  case  of  everyone  who  voluntarily  subjects  himself  to 
the  ordinary  dangers  of  street  trafKc. 

The  principle   that   a   workman,  who  enters  into  an 

Canadian  Notes. 

(2L>)  DLvonv.  mnnipcrj  Kleclric  Slieet  Rail..  11  .Man.  R.  528:  see 
Bu.ac.  J.,  at  p.  685.  The  master  may  bo  liable  for  negligence  fn 
employing  persons  know,,  to  b,.  in,„,npetent :  see  DvveriU  ^.  Grand 
'J  runk  liaiL,  2o  L .  C  li.  617.  Hut  the  duty  of  selecting  fellow  workers 
niay  be  delegated:  lIV.v,,,,  v.  Hume,  30  U.  C.  C.  P.  542.  The  mas'er 
has  been  held  liable  for  defects  in  machinery  notwithstanding  that  tho 
accident  has  been  partly  occasioned  by  acts  of  fellow  servants :  McKelvn,, 
V.  Lc  Rot  Mintnn  Co..  9  B.  C.  R,  62  •  32  S  C  R  fifil  •  rr,,^i-.  u-  ••  ^ 
Mills  V.  Tyaplin,  35  S.  C.  R.  424.      "  '  '        "'''^''  ^^ """''' 


Final  Estaulisiimknt  of  Common  Emi'Loymknt.    17 

L'lnployment,  tukus  all  l\u>  risks  inculuiital  thereto,  beiii;^ 
once  aJinitled,  Inis  Ijuen  biiico  repeatedly  followed. 
Tims,  in  H7//y/('</c  v.  .huiiz),  where  the  lulmiuistrutrix 
ot  a  lirifkliiyer  aueil  under  Lord  Ciinipbell's  Act  for 
diunii;,'es  for  loss  sustained  by  her  husband's  death  whilst 
in  defendant's  eniiiloyiuent,  jud{,'ment  was  ^'iven  for  the 
defendant,  upon  tiie  ;,'r()und  that  the  neglij^ence  which 
led  Id  tlie  injury  was  that  of  the  defendant's  foreman, 
who  was  a  fellow-workman  with  the  \vorkman  injured  (2;!). 

Final  Establishment  of  Doctrine  of  "  Common 
Employment." — In  the  year  18.")H,  the  case  of  liartDiishiU 
Ciiul  Co.  V.  lirid  (d),  brought  to  the  House  of  Lords  on 
appeal  from  the  Court  of  Session  in  Scotland,  lirmly  and 
tinally  established  not  only  the  fact  that  the  law  of  the 
two  countries  with  respect  to  "  miniium  cnqiliiiiiui'iit "  was 
identical,  but  also  the  doctrine  itself,  on  such  authority 
and  after  such  research  that  it  has  never  since  bjen 
questioned. 

The  dispute  was  as  to  whether  a  company  of  mine- 
owners  was  liable,  under  Lord  Campbell's  Act,  to  make 
compensation  to  the  family  of  one  of  their  miners,  who 
was  killed  whilst  being  drawn  up  out  of  the  mine, 
through  the  negligence  of  the  company's  engineer.  It 
was  held  that  the  company  was  not  liable.  Lord 
CiiANWouTU,  in  delivering  judgment,  after  two  years' 
consideration,  thus  sums  up  the  law  on  the  subject : 

"When  the  workman  contracts  to  do  work  of  any  i)ar- 
ticular  sort,  he  knows,  or  ought  to  know,  to  what  risk  he 
is  exposing  himself ;  he  knows,  if  such  be  the  nature  of 
the  risk,  that  want  of  care  on  tlie  part  of  a  fellow-work- 
man may  be  injurious  or  fatal  to  him,  and  that  against 

(.)  5  Kxcb.  35i.    So'  alrfo  Scjmour  v.  Muddox,  10  Q,  13.  32C  ;  :iO  L.  J. 
^^  B.  327. 
((/)  3  Macci.  II.  L.  Ca=.  iiUG. 


Canadian  Notes. 
(■23)  McFarlanc  v.  GUimur,  5  0.  U.  302  ;  liudd  v.  Dell,  13  O,  U.  17. 
K.L.  0 
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such  Wiuit  of  c-iip!  his  employer  ciuiiiot  hy  possibility 
proli'cl  him.  If  si  eh  wiiiil  of  cure  should  occur  and  evil 
is  the  result,  he  ciuiiiot  siiy  that  he  does  not  know 
wlu'ther  the  masler  or  the  servant  was  to  blame.  Ifo 
knows  that  the  Idanu^  was  wholly  that  of  the  stsrvant. 
lie  cainiot  say  that  tlie  master  need  not  have  en<,'af,'ed  in 
the  work  at  all,  for  la;  was  l)arty  to  its  hein;,'  undertaken, 
rrinciple,  therefore,  appears  to  me  to  he  opposed  to  the 
doctrine  that  the  responsihility  of  a  master  for  the  ill 
consecpiences  of  his  servant's  carelessness  is  applicable  to 
the  demand  made  hy  a  fellow-workman  in  respect  of  evil 
resulting;  from  the  carelessness  of  a  foUow-workman, 
when  engaged  in  a  connnon  work"  ('.ii). 

In  this  manner  came  the  doctrine  of  common  emi)loy- 
nient  to  ho  fully  established  as  part  of  the  common  law 
of  England.  'J'liat  the  doctrine  was  unjust  to  workmen, 
and  can  only  be  defended  upon  illogical  reasoning,  is  now 
almost  universally  admitted,  but,  except  in  so  far  as  it  is 
alTected  by  the  Employers'  Liability  Act,  1880,  and  the 
Workmen's  Cv)mpensation  Act,  11)00,  it  still  exists,  and 
may  be  set  u^)  as  a  defence  by  an  employer. 

Extent  to  which  Common  Employment  carried  by 
the  Courts.--  A  number  of  decisions,  given  since  the 
case  of  J'ric.stlrii  v.  Fouler,  ante,  p.  14,  have  carried  the 
l)rincii)le  of  connnon  employment  to  an  extent,  logical, 
pca-hapH,  but  in  practice  inconvenient  and  even  harsh. 
The    respective    positions  or   grades   of   the    workmen 


Canadian  Notes. 

(24)  Suf,  however,  Grdnt  V.  ,lrr/(/irt  I'oal  Co.,  84  N.  S.  K.  819;  32 
S.  C.  U.  427,  whcri'  a  iiiiijorily  of  the  Supreme  Court  of  Caniula  re- 
versed the  judf^iiUMit  of  Ihc  Nova  .Scotia  Court,  and  held  that  as  the 
defendant  company  liad  fiii]rd  to  uiaintaiu  their  mine  in  a  condition 
suitahle  for  curryinLf  on  tlieir  uorlis  with  reasonable  safety,  they  wero 
liable  for  injury  to  their  c>nipIoyee  caused  by  an  explosion,  although  this 
might  havo  been  attributable:  to  neglect  of  duty  by  a  fellow-workman. 
In  this  ease  the  defendant's  inspector  appears  to  "have  omitted  to  comply 
with  certain  statutory  regulations,  and  this  was  said  to  have  been  the 
cause  of  the  explosion.  See  also  Taylor  v.  City  of  Halifax,  26  N.  S.  R. 
4'JO;  yicTnnei  v.  Malrrju  ^n,ii;r;  Cv..  25  N.  S.  K.  345;  Daij  v.  Canadian, 
I'acific  Rail.,  36  N.  13.  It.  323  ;  3  C.  liy.  C.  307. 
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ii) 


ni^^aKwl  ill  a  coiuinoii  iiuluslry  liiivc  Ihhmi  liol.l  lo  iiiiiko 
n.rditVorcncu.  For  i;Muni)lo,  tlm  chief  uii^'iiuitir  of  u 
vessel  has  heeii  lieM  lo  he  in  coiiinioii  eiiiploynieiil  wilh 
mi  or.liinu-y  seaiiiiUi  employed  hy  llie  same  company  (M  ; 
11  railway  <;wm\  uith  a  j^aii^er  of  platelayers,  hoth 
emploved  hy  Ihe  same  railway  comi)aiiy  (-)  ;  a  hiiilder's 
l;il.oiirer  with  his  foreman  (-/) ;  a  miner  with  tli.i  over- 
seer of  the  mine(');  the  master  of  u  ship  with  an 
ordinary  seaman  em[)loyed  thereon (,/)  C^S),  and  (in  Ireland) 
the  f^enenil  tralVic  mana;^er  of  a  railway  comiiany  with 
a  milesman  in  the  service  of  the  same  company  (ji)  (.ir,). 

The  principle  underlyin^^  these  cases  had  Ijeen  laid 
down  hy  the  lloii^e  of  Lords  in  the  year  IBOH  (h), 
!iud  in  terms  decided  that  the  position  of  the  respective 
workmen,  and  even  the  fact  that  )ue  of  them  >vas 
entrusted  with  so  lar^e  a  share  of  authority  that  ho 
(•(.uld,  without  misnomer,  he  called  a  "vice-master," 
did  not  prevent  the  application  of  the  principle  of 
c.mimon  employment.  The  Loiu)  Ciianchli.ok  (Lord 
Caiuns),  in  his  judgment,  states  (p.  :i:5"2)  the  real  grounds 
on  which  this  rule  is  founded,  as  follows:  "I  do  not 
think  the  liahility  or  non-liahility  of  the  master  to  his 
workmen   can  depend  upon   the  question  whether   the 

(/,)  Seark  v.  Lin(hay,  11  C.  B.  (s.s.)  42'J ;  31  L.  J.  C  P.  lOC 

(,)  Waller  v.  South  Eastern  Rail.  Co.,  2  H.  &  C.  10:i ;  m  L.  J.  Kxch. 
205. 

(d)   Wigmore  v.  Jaij,  r,  Kxch.  351 ;  I'J  L.  J.  Excli.  300. 

{,)  Kail  V.  Johnson,  3  II.  &  C.  589. 

( /■)  JLdleii  V.  I'inknt'ii  ,t  Suns  SteamMp  Co.,  [ISUJ]  1  Q.  B.  58  ;  CI 
L.  J.  Q.  B.  171);  also  Gordon  v.  I'la'cr,  W.  N.  (18'.)J)  Ki'J.  lu  ScutUiud, 
Gitliesw.  Cairns,  S  V.  171. 

(./)  Conway  v.  Ilelfust  and  Northern  Hail.  Co.,  11  Ir.  L.  11.  31j. 

(/,)   Wihon  V.  Merry,  L.  U.  1  Ai)i).  Caa.  320;  19  L.  T.  3U. 

Canadian  Notes. 

(•25)   Wilson  V.  Ilunu;  30  U.  C.  C.  P.  542. 

(20)  The  director  of  a  company  himself  ciniiU.yo.l  as  forcliian  with  a 
labourer:  Faincrather  v.  Oiren  Sound  Stone  Quarry  Co.  20  O.  U.  U)l. 
Tlie  reeve  of  a  township  emvloyed  as  superintendent  with  a  workman  : 
Drew  V.  Totrnship  of  Hast  Whitby,  4.1  U.  C.  U.  107  A  superintendent 
engineer  with  the  mate  of  a  ship  :  Moroan  v.  lirittsh  \  akon  .ytvi.jation 
( 'o  11  B.  C.  K.  Hlfi.  A  nia:,ter  mechanic  Wilh  a  miner  :  ll.'  ■■.  f-'^-s  •..  I.''- 
lioi,  No.  2,  Limited,  10  B.  G.  11.  9  ;  34  S.  C.  U.  177. 
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iiiitlior  (if  til,,  iiccid.iil  is  not,  or  is  in  jiiiy  liTliiiicitl  sciisc, 
llu'  ffllow-workiiiiiii  or  <;>llith<>i,ii.,r  of   the  siilViTcr.     In 
tlif  majority  of  cases  in  wliicli  ai-cidcnts  Imvti  ofcnrnd 
tilt!  n(';,'li;^'fMn!  Iiiis.  no  ilouht,  Ihh-ii  tins  n.'j^'li^'tincf  of  ii 
frllo\v.\v(Mknian  :    Inil   the  cast;  of   tli.'   ftfilow-workman 
apix-iti-s  to  111.,  to  l.f  an  exani[)!(i  of  the  nilr,  iiiid  not  the 
nil(.  itself,  tli(.  nilf,  as  1  think,  nnisl  stand  upon  hif,'her 
and    la-oadtT   <,M-ounds,     As   is    said  Iiv   a  distin<'iiislifd 
jurist,  '  J-.i-i  ni/ihi  nnii  nstriii;iinit  ruinliDn,  s,,l  l,„iinnitiir  ,lr 
nisihiis  rnhrinrilHis:     The  master  is  not,  luid  cannot  he, 
liahle  to  his  s(.rvant  uidess  there  l)e  ne<,']i^'ence  on  tlie 
part  of  the  master  in  that  in  which  he,  the  mastt'r,  has 
contracted  or  undertaken  with  his  servant  to  do.     The 
nuister  has  not  contracted  or  undertaken  to  execute  in 
person  the  work  connected  with  his  laisiness.     The  result 
of  an  oldirration  on  the  master  personally  to  execute  the 
work    connected   with    his  Imsiness,    iu'pluce   of    being 
beneficial,  mi^'lit   he  disastrous  to  his  servants,  for  the 
master  mi'^hi  he  incomix'tent  personally  to  perform  the 
work.     At  all  ♦vents,  a  servant  may  choose  for  himself 
)»etween  servin-  a  master  who  does,  and  ti  master  who 
does   not,    attend    in    in-rsoii    to   his    laisiness."     Lord 
Ckawvoktu,  deliverinjj;  judgment,  says  (/)  :    "Workmen 
do  not  cease  to  l)e  fellow-workmen  Itecause  they  are  not 
all  equal  in  point  of  station,  or  authority."'     In  the  same 
case  Lord  Coloxsav  says  :  "  We  must  look  to  the  function 
the  i)arty  discharges  and  his  position  in  the  organism  of 
the  force  enniloyed,  and  of  which  he  forms  a  constituent 
part.     Nor  is  it  of  any  consequence  that  the  position  lie 
occupies  in  such  organism  imi)Iies  some  special  authority, 
or  duty,   or  charge,  fur  that  is  of  the  essence  of  such 
organisation  "  cj;), 

{i)  At  p.  :)34. 
Canadian  Notes. 

!>  B.  C.  J:.  501 ;  ;,  S.  C.  I^i^f :'  and  ^i!,;;  ^,  ^rxu.^'"  ^  ''"''"'"' 
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Till)  j,'i()un<l  <»{  llii!<  tlocisioii,  viz.  that  tlio  musttii-  liiis 
iK.t  c-oiUnictiia  or  uiultirtivkcii  with  tlio  survant  to lixecutf  in 
|K  rsoii  tlu^  work  coniiwltd  with  his  hnsiiiesH  was  m-ontly 
iTco^'iiisfd  and  appUo.l  in  tlit^  caso  of  CrM  \:  K,iii<>cl,x, 
l.iniltnl  (/,).     Thi'io  it  was  arj^ucd  that  an  umi.loyer  could 
not  avoid  lh(!  rosponsil.ility  for  tho  hn-acli  of  his  duty  to 
;^ivt!  instruction  to  a  workman   (in  this  caso  an  infant) 
hcforu  puttin},'   such   workman   to   dan;^crous  work,  hy 
hhowin-  that  h(3  had  deh'satcl  tlu)  duty  of  instruction  to 
IV  fellow-servant  competent  to  discharRO  it.     The  County 
Court  JudRo  acceded  to  this  argument,  hut  his  decision 
was  set  aside  hy  a  Divisional  Court.     The  ahlo  judKmcnt 
of   ^[r.  Justice  Bkay  deals  fully  with   the  principle  of 
i...nunon  employment  as  applied  to  the  conditions  exist- 
hv^  in  this  case,  and  it  was   attirmed  hy  the  Court  of 

Appoal. 

The  same  principles,  applied  to  almost  identical  facts. 
^^vK  laid  down  hy  the  Court  of  Appeal  in  the  caso  of 
y.„ni<i  V.  Tlf  Ifi'fiiiiui  Mitinifartiiriiin  ('«.  (/).  The  court 
held  that  the  application  of  the  doctrine  of  common 
employment  is  not  suhject  to  an  exception,  in  the  case  of 
„n  infant,  when  the  accident  occurred  through  the  want 
of  sutlicient  and  proper  instruction  heing  given  to  the 
infant,  hy  a  person  delegated  hy  his  employer  to  give 
such  instruction  (2s). 

The  case  of  I'.urr  v.   Tlirutrr  l!n>iu!  Ih-iini  Luue   (m) 

shows  that  an  express  agreement  in  a  contract  of  service 

to  exclude  the  liahility  created  hy  the  Employers'  Liahihty 

Vet,  1H80,  does  not  exclude  the  operation  of  the  doctrnie 

of  common  employment.     It  was  once  again  laid  down 

U\  -vm^  2  K.  B.  541 ;  7G  L.  J.  K.  B.  948  ;  23  T.  L.  R.  550;  in 
C JurV.  K  U   il'-K)«l  2  K.  B.  551 ;  24  T   L.  K  730. 

(/)  ri<)071  2  K.  B.  04(1;  70  L.  J.  K.  B.  'J'J3;  23  T.  L.  R.  CI. 
1*0  [So7]  1  K.  B.  544  ;  70  L.  J.  K.  B.  45'.. ;  23  T.  L.  R.  290. 


Canadian  Notes. 

(28)  Tho  cases  iucuuun'.-»t  m  ti.'.   u.\!.  .iit-  i-ii-i--^i 
l;,ckaid  EUctric  Co.,  10  O.  L.  U.  1. 
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L'2  Tin;   liMiiuvKits'  F,i\iiii,itv  A<  r,  ISSO. 

in  this  ciisi'  tliiit  cnimiioii  niiployiMcnt  (Icpfiids  upon  an 
iiiiplit.l  iij,'nfnniit  l.y  tin-  sciviuit  to  VAv  tlio  mk  of 
iiijiirics  cMtisf<l  Iiy  tilt!  iif;,'Ii\'fiic((  of  his  f.-llow-sc  rvuiits, 
imd  thoiij,'h  thu  a-rfcmciit  of  scrvici^  iimy  hy  «'\prcss 
terms  cxchidc  tjiis  implicutiuii  of  luw,  the  mere  exclusion 
of  the  Kmiiloyii's'  liialiility  Ad,  IMHO.  raises  no  such 
presiiinplioM. 

At,Miii,  the  worKniiui  takos  the  rihk  of  nc^jh^'ence  on 
the  purl  of  any  fellow-worknian  eii>,'a;,'eil  in  any  part  of 
Ihi'  iniliistry  or  work  carried  on  hy  the  connnon  niaster, 
1 1  is  not  necessary  that  it  should  he  closely,  or  at 
all.  associated  with  tht!  work  in  which  the  workman 
wlio  sutlers    injury    is  en^'a^'eil    (r,,/, /■/,/,,,    v.   I'mlriilf,; 

■  fnll,  S    r('    <  '<!.   (Il)    (2'.lt. 

Scottish  Decision.— 1 1,  a  S(M)ttisli  ease,  however,  a 
casual  lai>ourer  who  had  iinished  work  at  C  p.m.,  and  was 
on  his  master's  jjrumises  procc-edin;,'  to  the  pay-ho\  to 
t,'el  his  wajjes,  was  held  at  this  time  not  to  ho  enf,'af,'e(l  in 
u  connnon  employment  wilh  the  workmen  who  had  heen 
en^M;,'ed  in  the  same  industry  for  the  same  employer 
(hninj,'  the  day.  The  real  ;;round  of  the  decision  was 
that  th(!  workman  heing  enjjayed  casuallv  had  on  linishiii" 
Ins  work  terminated  the  relation  of  employer  and  workman 
(/'('/■<//  V.  hiiii'ilihuii  Jlrox.)  (<.), 

The  fact  that  the  employer  may  ho  a  corporation, 
which  can  only  carry  on  its  husinoss  hy  means  of 
entrusting  the  duties  of  practical  manaf:;ement  to  its 
servants,  has  never  prevented,  and  (where  the  defence 
is  still  availalde)  does  not  now  prevent,  the  corporation 
from  Hctling  up  the  defence  of  common  employment  as  an 

{■')  {V.Kr.l)  S.  (J,  207;   in  S.  L.  R.  190. 

Canadian  Notes. 

(20)  It  was  said  hy  TAsniKUKAr,  C.J.,  tlmt  tlic  v;orkmaii  docs  not 
V.  /,,  I!n,,  ^„.  2,  LuKitril,  a-1  H.  C.  M.  244,  at  pp.  21S,  24"J. 
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Common  EMfi.oYMKNr  am>  <'ommon  Mastku.    'i^ 

..Hwor  to  tl.on.,liKon«oof  s..eh  Horv.vnt«  (.0.  Thin  ^^^HBO 
,,.,toro  th«  passing  of  tho  Knipl..y.>rs   I.ul.. ht.V  Ac-t,    hh  . 
ovon  thou.l.  tho  s..rv,VMt  (a.  iu  U.h  c.so  of  tl>«_cH.lUul 
:n,vna,...  .:nv  ,ni.u.)  ini.ht  Ik,  ono  who.,  .ppo.ntmon 
owiuj^    to    tlio    n,siH>nHil.l«    c-lianictor  of   h.s   .lulicH.   IH 
vtMiurr.'.!  and  rorriilatoil  by  stutiito  (/>). 
Must  be  Common  Employment  and  Common  Master. 
\H  iK.foro  sUUmI.  it  is  not  noc.ssary  for  t  u,  -lefonto  o 
,..,„„„u  omploymont  to  .pplv  that  tho  -orl<"-n  shouM 
l.„  ,„,.v'ea  upon  tho  sanio  or  sinular  work,  or  uuloo.    at 
th.s^un;  place.   On  tho  other  hand,  tho  ,noro  assoc.a  .on 
..f  .voriunon  in  a  connnon  oniployniont   no  mattoi      on 
closely  related  tho  c.mditio.vs  nnder  wlneh  it  is  notes. 
..;y  carried   on.  does    not   subject   them  to   the   ds- 
..Ivanta^es  of  tho  doctrine,  unless  thoy  are  m  the  seiMto 
:;  a  conimon  n.astor.     It  is  tho  relationslnp  to  tho  one 
,,.ster,  and   not   tho   association    in   --";';;?;'  ^;;^^ 
,vl.ich   pro.lucos    the  dis.uahhcation.     Although  u       r 
,,sos,  particularly  tho  case  of  lyrfy-  ^••;''    ''\      ''^ 
support  a  different  conclusion,  tins  view  o     tho    asv   is 
nl  dolinitely  estahlishod,  as  is  shown  hy  tho  following 

''In" the  case  of  Vox-'  v.  TMiu-axImr  an.l  Ynrhshirr  Wnl. 
m  (r),  a  railway  servant  engaged  in  repairing  an  enguio 
.t  a  sLvtion  in  tho  joint  occupation  of  tho  defendant 
company  and  the  company  by  Nvhom  he  was  employed. 

0,)  Hou-clls  V.  Ln,ulo..  SlcA  Co.,  L.  11.  10  Q.  B.  C2 ;  U  L.  J.  Q.  »•  25. 

4  11.  (Sc.)  400. 

Canadian  Notes.  ,    ,,  .,, 

^30)  /)..  V.  Tou:n.Mpc^Ea^t  ^f^i^^^-^^^^^^l^ 
w.ll.nnilton  Powder  Co.,  U  Ont.  A.  ,V,5nV  X  „  d^rcd  a  Buporinton- 
vontion  of  tho  defendant  company  >* 'VZ^f  tL  suStondcnt  having 
dent  to  repair  defective  machinery  dd  no  he  supenntona  ^^^^^  ^^  ^K 
neglected  to  execute  tho  repairs,  ta..e  tW  i.a-o  oat  .i  i. 
common  employment. 
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Mas  l<,ll,vl  ],v  an  rnsiiio  J-olon-iiir;  to  (I,c  (lofendimfc 
c-oinpnny.  Tho  .admim-stratrix  of  tlu«  deccasod  was  held 
nititlrd  l.)  recover  under  I.or.l  Caiiiplieirs  Act,  iiotwifh- 
.^lai.dn,-  t],Mt  ilu-  injury  was  traced  to  u  defect  in  tlio 
rides.  whu-Ii  wer.'  p.d^Iislied  l.y  aiitlioritv  of  |,„tli  com- 
l.ain'es.  and  to  wliich  tlio  suMunvn  of  i).,ih  conn.anies 
were  l)onnd  to  conform. 

A  sinn'lar  decision  on  liko  reasoning;  was  arrived  at 
in  tho  case  of  ,'/n//,r  v.  (in at  Knshrn  1,'uli.  Co.  (.s),  I„ 
this  case  tlie  railway  comjiany  emplovod  a  contractor 
lo  u.doad  trucks  at  their  sidinp;s,  and  the  plaintitr  was 
t'niployed  and  paid  l.y  such  contractor,  and  the  con- 
tractor liad  entire  control  of  him.  It  was  held  that  the 
plan.tifl  was  not  a  fellow- workman  with  tho  servants  of 
the  radM-ay  company,  and  that  ho  was,  therefore,  entitl'  ^ 
to  sue  for  nijnries  cansed  hy  tlieir  ne-hVence. 

To  the  same  oflect  was"  tho  decision  in  "the  ca^e  of 
S,n,n,snn  v.  Snrth  Ea.tm,  Hail.  C„.  (t),  ^vhere  a  sif^nal- 
nian,  empluye.I  and  paid  hy  the  (I.  Railway  Cmipan 
who  ha.l,  as  a  part  of  his  duty,  to  signal  the  trains  of 
his  own  cmnpany  and  also  those  of  the  defendant 
company,  was  kilLnl  through  the  negligence  of  a  servant 
of  tho  latter  company. 

This  last  decision  was  arrived  at  expresslv  on  the 
ground  that  the  deceased  man  was  not  in  anv  wav  under 
the  orders  and  control  of  the  defendants,  the  North 
Lastern  llailway  Cmnpany.  In  delivering  judgment 
]3p.vrT.  L..T.,  says,  that  for  the  principle  of  "ron,„J> 
ni,plo>nuruf  lo  apply  "there  must  he  hoth  common 
employment  and  a  common  master  "(3i). 

M  3:iL.  T.  l:il.  (,)  ;!  Kxcb.  D.  .■HI. 

Canadian  Notes. 

IM  bh,.'rw,niy.  Tnrvnfo,  (In;/ AJlrun-  Hail.  M  V  C  l{4'b\  /',  i  :. 
y.  linn-M-John.,m    Ir.m    (V..,  'jr,    N    B    It    140       Tn     /r     r    '  r'' 

lioi.  No.  tl,  Limited,  W  li.  v  H.  9  8  S  C  K  177  it  u  '".''' m'''  /'" 
ulthongh  tho  workman  inj^.red  ^^  m  minalK  the  Ve™  nf^  H  "'"' 
tractors  ho  was  roally  u,„l,^r  tho  ccXr^S'lli^?,:;^:;  'o,?d  fci-d^nt 
ruin,„t„y,.and  that  as  tho  aocidont  was  duo  to  tho  ^^^^^^ 
auolher  of  tho  company's  servants  iho  company  was  not  liiirie 
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Common-  EMrT.oYMENT  and  Common  IMastkh.    2.-> 

Decision  of  House  of  Lords  in  Johnson  r.  Lindsay.- 

'n,o  House  of  Lords,  by  its  decision  i.i  -/.'/'»--/  v. 
/  -n.lsun  (H),  has  ostiiblisl.ed  that  the  view  o£  Liu-.tt,  L.J., 
.'as  the  right  one,  and  for  the  doctrine  of  "  .<-mmo», 
,„.lo„n,n,t  "  to  apply  it  is  not  sufficient  that  the  Nvork- 
„u'n  'are  cnsaged  in  a  common  ^vork,  they  must,  m 
iid(Ution,  have  a  common  employer. 

In  this  case  H.  .V  Co.  were  contractors  for  the  erection 
of  certain  houses.     Their  contract  stipulated  that  they 
were  to  provide  the  sum  of  i:2i:5,  to  be  paid  to  L  .t  Co. 
(the  defendatus),  or  to  some  other  linn  approved  by  the 
a-rchilect,  for  the  erection  of  certain  hreproof  rioonng. 
Thev  had  also  to  lend  to  L.  \'.  Co.  scatloldnig  for  the 
work,  and  to  provide  necessary  attendants  for  carrymg 
it  out      L    &  Co.  entered  upon  the  work,  and  brought 
tlieir  own  workmen,  who  necessarily  worked  to  a  great 
extent  in   connection  with  the  workmen   of   H.  \-  t  o. 
Tlie   plaintitT   was  a  workman   in   the   employment  of 
II   &  Co.,  and  was  injured  by  the  negligence  ot  a  work- 
,nan  in  the  employment  of  L.  .^-  Co.,  whilst  engaged  m 
cirrvin"  out  their  work  under  the  contract.     He  brought 
his  Action  at  common  law  agahist  L.  &  Co._   It  will  bo 
seen  that,  if  L.  &  Co.  coul.l  show  that  their  workmen 
xvrre  in  a  ^^  common  n„pIo!„„r„f'  with  those  ot  II.  cV:  Co., 
lids  would  have  been  an  answer  to  the  actiou    which 
was  not,  and  could  not  have  been  successfully  bi-ought 
under  the  Employers'  Liability  Act.     Accordingly  tins 
^v.^s  the  main  defence  insisted  on.     It  was  strenuously 
•u'-ued  for  the  defendant  that  the  decision  in  H  uiU'tt  v. 
/•■,"•.  ../.,  p.  23,  covered  this  case;  that  this  was  a  case 
as  was  that,  of  a  sub-contractor  taking  a  small  part  of 
tlu,   work   comprised   in   the   main  contract,  using    he 
chief  contractor's   plant,  under   the   supervision  of  the 
same  architect,  the  work  being  such  as  from  its  very 
nature  rcauired  the  workmen  performing  it  to  work  in  a 

(u\  ri891^  A   C   M7i  ;  01  L.  J.  Q.  v..  00.     Poei.ion  b.low  rcvoTtc<\  -i9 
,J.^ll.  Ix  DO^st'aa  L.  J:<^.  B.  581 ;  Ol  L.  T.  SC4. 
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"  i"iiniii»i  inii>l(>!iiiiriit"  willi  tlio  workmen  of  tlie  chiuf 
contractor.  This  reasoning  convinced  the  Court  of 
Appeal  (FuY,  L.J.,  dissenting;)  that  the  doctrine  of 
eonnnon  eniployintsnt  applied,  and  that  the  plaintill" 
coidd  not  recover.  The  decision  was  reversed  in  the 
House  of  Lords  upon  the  ground  that  ])ot]i  II.  i<;  Co. 
and  Jj.  I't  Co.  were  independent  contractors;  that  thu 
resi)ective  workmen  of  each  iirm,  although  engaged  in 
ii  coininoTi  work,  continued  in  tlit;  employment  of  their 
own  masters,  and  that,  although  there  might  he  "ninininii 
riiiplniiiiinit,"  thei'e  was  no  '' roiiniKui  iiinstrr."  This 
decision,  in  reality  overruled  the  case  of  ]]'i;i;irtf  v.  /•"'</■, 
.snpnt  {/r). 

The  law  on  this  point  may  now  he  said  to  he  settled, 
and  the  principle,  whicli  is  one  of  great  importance, 
especially  to  those  engaged  in  the  building  or  like 
trades,  may  he  stated  as  follows:  although  the  workmen 
may  all  be  working  on  the  same  job  and  in  close  con- 
nection with  one  anotlier,  yet,  if  it  is  once  established 
that  their  employers  are  diti'erent  persons,  and  are 
independent  contractors,  the  workmen,  no  matter  how 
intimately  associated  in  carrying  out  the  work,  do  not 
in  law  become  fellow-workmen,  and  the  doctrine  of 
" ciiiiiwoii  niij>liii/ni<iif"  cannot  ho  set  up  against  them. 

As  before  stated,  this  defence  of  "  miinnon  niijilfii/iiifiif  " 
is,  since  the  decision  in  (Imns  v.  J.nnl  Wimh.inir,  aiif<; 
p.  7,  of  no  avail  to  an  employer,  where  the  action 
brought  by  the  workman  is  founded  on  the  breach  of  a 
statutory  duty,  directly  imposed  upon  the  employer 
personally  in  the  interest  of  tlie  personal  safely  of  his 
workmen  (.!'_'). 

(»•)  Soo  also  Cinfi-on  v.  Xi/ftrnni,  riS93]  A.  C.  (I\  C.)  308, 

Canadian  Notes. 

(32)  SaiiU  Sic  ^[,ll■ir  Pulp  and  Paper  Co.  v.  MijmR,  3  O.  L.  U.  GOO ; 
33  S.  C.  It.  23;  Cnrran  v.  Oranil  Tniiik  Hail.,  25  Out.  A.  H.  407- 
.yrl'liillin  V.  A'.ivr  S<:ctiii  Slefl  nv.d  (',„il  (%>.,  4!  X,  S,  U.  514;  3"J 
S.  C.  It.  593.  When  the  uccidpiit  is  cnusod  by  tho  breach  of  a  statutory 
duty,  volenti  non  fit  injuria  docs  not  apply  :  "see  p.  235,  note  201. 
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V.ai,^  as  tho  relationship  of  master  and  ^vorkman  can 
oni;i,e  constitutea  by  a  contract  of  service  volun  an  y 
u.ule  between  the  parties,  the  doctruie  cannot  bo  s  . 
^vhen  tho  labour  is  performed  compnlsonly.  Ihus. 
,,1,,,,  a  pauper  inmate  of  a  union  ^vas  requm.  to  ^voIk 
.,,  buill,  operations  by  the  guaxdians  of  the  ™^^ 

„ul  in  the  course  of  the  work  received  persona    n   u 
it  .-as  held,  both  by  the  Divisional  Court  and  the  Co     t 
of   Appeal,   that  common   employment   ,hd   not    .  .pb , 
thou,lh  for  other  reasons  the  pauper  .as  held  unable  to 
recover  compensation  from  the  -uardians(.r). 

Workman  Lent  to  Another  Employer.-Whilst  upon 
this  subject  it  is  as  ^vell  to  notice  that  an  employer  may, 
under  c  rtain  circumstances,  whilst  retamm,  a  ^vorkman 
,  bis  general  employment,  so  far  temporardy  transtei 
is  p.,.;rs  and  duties  to  another  person,  that  such  other 
,;,L  may  become  for  the  time  being  the  -U>^>y-, - 
ho  workman  hhuself  may  become  a     collaborat oi    ;Mt 
the  other  workmen  of  tho  employer  to  whom  he  is  so 
transferred.     This   often   happens  when  a  Avorkman   is 
lent  for  some  definite  time   or  work  by  one  inaster  to 
another,   being   placed   entirely   under   the   orders   and 
control  of  the  new  inaster  CJ:'.).  n    „      ,     ,. 

Tt  is  strongly  illustrated  by  tne  case  of  J.o,n■h■^. 
U-Inir  V..SX  Collirni  Co.  (//),  where  a  company,  havuig 
employed  a  contractor  to  si.ik  a  shaft,  lent  to  nni, 
during  the  time  of  the  operations,  the  services  of  their 
own  engineer,  although  they  continued  to  pay  the  said 
,„.ineer  themselves.  It  was  held,  that  although  he 
engineer   still   continued   the    general    servant   ot    the 

(,,.)  To^cUnul..  ^VeU  Ham  Vn.on,  [I'JjfJ  1^.  D.  5:38;  In  Court  of 
Ailpcal.  [1-J07]  1  K.  B.  533;  '^}-^- ^""^^t-  ,,   „ 
(,l)  2  C.  P.  D.  205  ;  40  L.  J.  C  1'.  2S3  ;  -W  L.  1  ■  1.'. 
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(33)  Halting,  v.  Lr  Hoi,  Xo.  2,  LlnnUa,  10  h.  L.  I..  0.  3t  S.  C.  H. 
117  ;  supra,  p.  24,  note  31. 
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company,  lio  yot  hoeamo  a  Idlnw-sorvant  witli  lliu  eon- 
tnu'tor's  wiirkino?!. 

I''()r  this  (loctriiio  to  apply,  tlioro  must  l)o  a  comploto 
rcliiKinisliinn;  of  control  by  the  mastrr  so  temporarily 
trinihferrins  jiis  servant  to  another.  If  there  is  evidenco 
of  control  retained  by  the  general  master,  lie  may  con- 
tiinic  liahle  for  tlio  servant's  acts  as  though  such  servant 
was  still  engaged  upon  his  work.  This  appears  from  the 
diH'ision  in  MnniY  v.  Pal  inn-  (;).  There  a  master  stevedore, 
an  independent  employei-,  hired  a  barge  and  donkey-engine 
from  one  P.  This  was  sent  ])y  P.  in  charge  of  one  of  his 
servants,  X.,  who  worked  the  engine  so  far  under  the 
control  of  the  master  stevedore  that  he  regulated  when 
and  where  the  engine  was  to  he  worked,  hut  did  not 
otherwise  interfci-e  with  X.  in  tlie  management  of  tlio 
engine.  X.'s  wages  continued  to  be  paid  hy  P.  Through 
the  negligence  of  X.  in  the  management  of  tlie  engine, 
one  of  the  stevedore's  men  was  killed  :—//<■/,/,  that  P. 
was  liable :  that  X.  did  not  cease  to  l)e  liis  servant,  and 
did  not  i)econie  the  servant  of  the  master  stevedore. 
Jiniirl.rv.  Whitr  .l/o.s.s"  CoUirnf  Ck,  supra,  was  cited  in 
this  case  and  distinguished  upon  the  ground  that  X.  was 
not  lent  to  the  master  stevedore,  but  that  he  was 
working  for  him  in  pursuance  of  a  contract  made 
with  P.,  and  that  P.  all  througli  retained  him  as  his 
own  servant  (.ii). 

Temporary  Service.— The  case  of  Ih.nnran  v.  Lai>;i 
IVliarfim  ,(■  C<,.  (a)  appears  to  conflict  with  the  last 
decision.     The    facts  were  very  like  those  in  Moore  v. 

(-')  2T.  L.  K.7S1. 

(n)  [1893]  1  Q.  15.  Olio ;  0:5  L.  J.  Q.  B.  25  ;  08  T,.  T.  512. 
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(:J4)  lu  SI.  ,luha  Gas  JArjht  (:>.  v.  llatfichl,  32  N.  B.  R.  100 ;  2:3  S.  C.  U. 
]G4,  it  was  lifkl  that  tlio  (iiu".tioii  wlietlior  a  plumber's  workman  li-nt 
to  the  defcndiuit  company  was  a  follow-workmaii  with  the  dufendant's 
servants  was  a  question  of  fact,  and  that  the  jury's  findiuf;  warranted 
by  till!  evidence  should  not  be  disturbed  on  appeal.  And  see  Cm- 
xoiiihiiid  I'iatc  (itass  (  o.  v.  Ciixlon.  2U  Ont.  A.  H.  0;-)  ;  29  S.  C.  li.624 
infra,  note  :55.  '        ' 
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I'almrr,  auh;  p.  28.     The  (lefeiuknts  had  lent  a  work- 
man to  a  master  stevedore  to  work  a  crane  which  also 
iK-lonsed  to  the  defendants,  and  was  in  charge  of  the  said 
workman.     This  workman,  although  paid  throughout  by 
defendants,  and  remaining  in  their  general  employ,  was 
et,  at  the  time  when  he  was  guilty  of  the  negligence  m 
respect  of  which  it  was  attempted  to  hold  the  defendants 
liable,  entirely  under  the  orders  of  the  stevedore  and  his 
men.     It  was"^  held  that  the  defendants  were  not  liable. 
The  decision  in  Donovan   v.   L<u),i  Whart»„  ,i-   ('.'.,  was 
followed  in  Scotland  hi  the  case  of  Mcl'all  v.  A'Um.  ,c 

In  another  case  (<•),  wbere  a  winchman,  one  of  the 
crew  of  a  ship,  was  put  under  the  orders  of  a  stevedore 
for  the  purposes  of  working  the  winch  lor  the  discharge 
of  the  cargo,  the  Privy  Council,  to  whom  it  had  been  left 
U)  draw  inferences  of  fact  from  the  evidence  given  at  the 
trial,  held  that  in  that  particular  case  there  was  no  such 
complete  relin.iuishment  by  defendants  of  control  over 
the  winch-driver  as  would  entitle  them  to  say  that  he 
was  no  longer  their  servant. 

In  the  recent  case  of  Ihaar  v.  'i'««/,'T  <(   Co.  (</),  the 
defendant  had  let  on  hire  for  a  considerable  period,  at 
a  fixed  sum  per  month,  an  engine  and  trolly  driver  to  a 
companv,  and  placed  the  driver  under  the  control  of  the 
hirer  ii^so  far  that  the  latter  directed  the  places  to  which 
lliu  engine  and  trolly  should  go,  and  the  goods  which 
should  be  conveyed  by  them.     The  man  in  charge  looked 
after  the  en<^ine  on  behalf  of  the  defendants,  who  con- 
tinued to  pay  him  his  wages.     It  was  held  by  the  Court 
of  Appeal  (,'■)  (reversing  the  Divisional  Court)   that  the 
defendants,     notwithstanding    the    contract   of    hiring, 

(M  44  S.  L.  K.  'i5"J. 

c  Clandnc  v.  Union  StcamMp  Co.,  llSWl  A  C  18o.  Seoj.Uo 
JonL\  Liverpool  CorporuUon,  14  Q.  B.  D.  890;  ttaldocky.  ]]^n}uU 
Si]  2  K.  B.4%  ;  Cairn,  v.  Clyde  Trustees,  25  K.  (So.)  10:il  i  hur.joync 
V.  Walker,  45  S.  L.  11.  '241. 

[d)  95  L.  T.  o7  ;  22  T.  L.  K.  303. 

(f)  23  S.  L.  R.  25'J. 
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runiaiiicd    lial)lo    for    the    iit!<,'li}Teiieo    of    tlio    man    in 
elmrge  (:!5). 

Ill  a  case  oi-imux  v.SritllunI  (/'),  wliero  the  ownor  of  a 
l)rou|j;liam  and  horso  kept  it  at  a  livta-y  stal)k!,  and  tlio 
lively  stable  Iceeper  supplied  the  driver  and  paid  liini,  it 
WIS  lield  iiytlie  L()iu)C'iiii:i''  JisTicK(RrssEij, (ik  Killowkn, 
C..T.)  lliat  the  driver  became  the  servant  of  the  owner  of 
the  carria^'e  whilst  engaged  in  his  work.  In  this  case 
there  was  evidence  that  the  same  man  had  driven  the 
horse  and  cari'iage  for  defendant  for  some  time,  and  that 
though  the  man  was  not  originally  selected  by  the 
defendant,  he  expressed  ai>i)roval  of  him.  Further,  there 
was  evidence  that  the  accident  was  largely  caused  by  the 
disposition  of  the  horse. 

This  case  has  been  followed  by  a  Divisional  Court, 
where  the  facts  evidencing  the  defendant's  liability  were 
not  so  strong. 

The  case  indicated  is  that  of  Pnldimv.  Stcud  (//).  The 
facts  2)roved  in  the  case  were  that  defendant  bought  and 
l)aid  for  a  motor  car  in  London,  and  the  vendor  agreed  to 
l)rovide  a  driver  to  drive  the  car  to  a  certain  place  outside 
London,  and  deliver  it  there,  the  reason  being  that 
defendant's  chauli'eur  had  no  experience  of  such  a  car, 
and  did  not  know  the  locality.  At  the  time  of  the 
accident  the  defendant,  his  son,  and  cliauft'eur  were 
riding  in  the  car,  but  there  was  no  evidence  that  they 
directed  the  manner  in  which  it  was  to  be  driven.  Ihlil, 
that  the  driver,  though  remaining  the  general  servant  of 

(/)  [.  -iUSi  2  (J.  \i.  5G5 ;  G7  L.  J.  Q.  B.  8'J5  ;  li  T.  L.  K.  5S0. 
(<j)  23  T.  u.  n.  433. 
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(35)  In  Con'oiluliiled  I'Uiti'  (ilaxs  Co.  v.  Caslmi,  20  Out.  A.  R.  f.3;  20 
S.  C.  K.  (J24,  the  dcffiidants  Lad  Ijirod  a  liorsc,  wapgon  and  driver  l)y 
the  day  for  use  in  their  business,  and  it  was  lield  that  the  driver  was 
not  tho  defendant's  servant.  Tliu  test  applied  was,  "Could  tlio  liirer 
have  himself  talcen  absolute  control  of  the  vehicle,  horse  and  harness, 
taking  them  alto^oth'T  out  of  the  possosfion  of  the  driver  ?  "  And  see 
OsLKii,  J.A.,  in  Hurdnian  v.  Canada  Atlantic  Hail.,  22  Out.  A.  li.  2'J2, 
at  p.  2JG  ;  25  S.  C.  R.  205. 
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ih.  voiulor  of  the  car.  ^vas  .luring  the  drive  tU;^  servant  of 
the  aefendaut,  a.ul   defendant  Nvas  responsible  fo.    his 

"'ThS'deeision  appears  to  us  to  conllict  with  that  of 
]>rnur  V.  7V,./„T,  ,inlr,  p.  2'.t,  ^vhieh  case  apparently  ^va3 
not  brought  to  the  notice  of  the  court. 

Although   some  of   these  cases  appear  to  be  contia- 
.hctory,  the  difficulty  is  only  as  to  the  right  uiferonce 
l„  he  "drawn  from  the  facts,  and  not  as  to  the  pruiciplo 
upon   ^vhich  liability   dei.ends.      If   in  any  given   case 
it   cau   be   shown   that   the   general   employer  has   for 
the  time  parted  with   his   control   as  master   over   his 
workman,  with  regard  to  the  work  which  he  is  lent  to 
perform,  he  ceases  to  be  responsible  for  the  negligence 
of  the  workman  at  such  a  time.    Whether  or  not    here 
has  been  such  a  complete  abandonment  of  control  has 
heen  held  by  the  Court  of  Appeal  to  be  a  question  of  fact 
for  the  jury  trving  the  case  (/()• 

If  the  master  takes  part  personally  in  the  work  wi  h 
his  servants,  he  does  not,  in  law,  become  a  fellow-work- 
man with  them  (/)  CM)- 

Position  of  a  Volunteer  in  the  Work.-A  person 
who,  without  any  re.piest  from  the  master,  voluntarily 
assists  his  servants  when  engaged  in  his  work  becomes, 
hy  such  assistance,  so  far  a  fellow-workman  w^ith  them 
that  he  cannot  recover  from  their  master  if  he  is  in]ured 
through   their   negligence.     In  1><V'.I  v.   Midland  Lad. 
<■„.  (A),  the  company's  servants  were  attenapting  to  tuiu 
a  truck  upon  a  turntable,  when  a  man.  who  was  not  m 
their  employ,  and  who  was  engaged  unloading  coal  on 

(;,)  Cahauuic  V.  Renent'^  Canal  Dock  and  RaU.  Co.,  12  T.  L.  U.  Oil ; 
Maders  v.  Joiics,  10  T.  L.  U.  10:3. 
(i)  Ashtcorth  v.  Slanwlx,  30  1-.  J.  Q-  B.  1«3. 
(k)  1  H.  &  K.  77a  ;  20  L.  J.  Ex.  171. 
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(P.G>  Secbowcvor.  FainmUh.r  ^.  Oavu  ^ou^l_Sto,^QuauyCo.^ 
().  H.'604;  aud  Drew  v.  Towmhii>  oj  Euit,  1V«.tt-i^,  i*^  u.  v..  i 
aud  supra,  p.  23,  note  30. 
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!i  .siiliiii^',  voliiiitiirily  went  to  their  iissistiiuei',  iiiid  was, 
wliilst  .so  ciij^'iif^ed,  killed  l>y  an  eii^'iiie  iiej,'li^'eiitly  sent 
into  tiie  sidin;,'  ]>y  oilier  serviint.s  of  the  compiiny.  It 
was  held,  in  un  uetion  liy  the  widow  aguinst  the  conipanv, 
that  they  were  not  lialile,  the  deceased  man  Iteinj,'  in  a 
no  helter  po.iitiun  than  those  with  whom  he  had  volun- 
tarily associated  hiniseif.  The  same  principle  was 
ivt'tirmed  in  J'nttrr  v.  Judill.iur  (1),  where  the  plaintilV, 
who  had  been  sent  to  defendant's  warehouse  to  load  his 
van,  voluntarily  assisted  sojue  of  defendant's  workmen 
t(j  lower  some  hales  of  cotton  from  the  warehouse,  und 
whilst  so  doing  was  injured.  Tiie  Court  of  Exchequer 
C'hamljer,  following  tlie  case  of  />>'///  v.  Midlaiitl  liuil.  ( 'c, 
niijira,  ]).  ;}1,  held  that  plaintitf  was  in  no  better  position 
than  the  oilier  workmen,  and  that  the  doctrine  of 
"common  employment"  protected  the  defendant  from 
liability.  The  law  has  been  declared  in  the  same  maimer 
in  Scotland  in  the  case  of  Lmiiiir  v.  (Hufuji'iv  ami  Smitlt 
Wi'^tmi  Hail.  ( '(I,  ^/;(). 

Duty  may  in  some  cases  be  Owed  even  to  Volunteer. 

— Although  a  mere  volunteer  camiot  exact  from  a  master, 
whose  servants  he  voluntarily  assists,  a  higher  degree  of 
liability  than  the  master  incurs  towards  his  own  servants 
•  if,  uideed,  lie  can  exact  as  much — yet  it  has  been  held 
that  a  person  who,  in  a  transaction  of  common  interest, 
assists  the  servant  of  another,  with  llie  master's  implied 
consent,  is  not  a  mere  volunteer,  and  does  not  incur 
the  disability  of  being  regarded  as  a  fellow-workman. 
Probably  boih  things  must  concur  -/.<•.  the  work  must 
be  one  of  common  interest,  and  there  must  be  the 
implied  assent  to  the  services  being  given— to  prevent 
the  volunteer  in  such  a  case  from  becoming  a  fellow- 
workman. 

Whilst   on    the  one    hand   it  would   be  illogical   and 
wrong  that  a  master  should  have  services  forced  upon 

(0  1  B.  &  S.  800 ;  31  L.  J.  g.  li.di);  5  L.  T.  (n.s.)  i05. 
(m)  S  V.  54C ;  id  Sc.  L.  11.  372. 
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him-thuB  exten.linR  his  duly  -v.ul  lial.ility-asainst  his 
^vill  CiT),  so,  on  the  other  h.v.ul,  it  wouM  ho  e.i.uilly  uront; 
to  allow  hi.n  to  escape  the  rosi.onsihilities  i.ioi.erly 
attaching  to  the  work  it  is  his  .luty  to  perforn,,  either 
I.y  allowinK  it  as  a  usual  course  of  husnu'ss  to  he 
done  hy  the  other  party  who  has  a  connnon  nUerest 
therein,  or  hy  doin^  his  part  so  imperfectly  or  m- 
etV.ciently  as  to  ohlige  such  other  party  to  assist  m  it, 

or  to  supitlement  it.  r    ,,  ;         ,. 

The  law  was  thus  stated   in  the  case  of  //"/"'-^  ^. 
\.,rth  I-Mxt.n,  Ituil.  Co.  (n),  and  was  afterwards  ai.proved 
l,v  the  Court  of  Esche.iuer  Chamher  (..). 
•  A   case  ^vhich  furnishes  a   good   illustration   of    the 
,,,inciple  is  that  of  Wr„ht  v.  /.../...  u.l  Sortl.  U  ..  .r. 
Uuil  Co  (p).     There  the  plaintitt'  had  sent  a  heifei  hy 
defendants'  train.     Owing  to  an  insufficiency  of  porters 
the  hox  in  which  the  heifer  was  carried  could  not  he 
in-onerly  got  to  the  siding  where  the  heifer  w^s  to  he 
!,elLred,"and  the  plaintiff  went  to  assist.     ANhilst  so 
assisting,    he    was    injured   hy   the    negligence    of   the 
.lefenda:;ts-  servants.     It  was  argued  that  he  was  a  mere 
volunteer,  and  could  not  he  in  a  hetter  position  tha 
tlie  railway  servants  whom  he  was  assisting;    hi    hotl 

he  Court 'of  Queen-s  Ben.h  and  the  Court  of  A^^^^^^^^^^^ 

hold  that  he  was  entitled  to  recover.     The  Sron         "f 
the  decision  were  that  plaintiff  was  not  a  inei^  volunt. 
that  he  was,  in  the  words  of  M...I.H,  L.J.,     '-'J  '"J^  j 
.,..  l,i.  o,n,  hnjn-r  another  way  of  saying  that  he  la 
;,  ,,,„„,,„  intnrM  with  the  defendants  u.  the  work,  am 
ti,  i,nplied  assent  was  assumed  from  ^.^^"^^^ 
the  defendants  that   they  had   not   provided   suUicie,.t 
porters  to  do  the  work  without  assistance. 

(/)  L.U.10Q.B.298;  1  Q.  B.  D.  232. 

Canadian  Notes.  ,.,>  t    -n  a— 

(37)  Konmn  v.  llaMiUon  BrUlgc  Works  Co.,  lo  O.  L.  U.  i.>^ 
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*'  Volenti  non  fit  Injuria  "  {^^>^).  (I'mtliDr  restriction  of 
('luplovcr'.s  liiiliilily.) — AuotluT  Kt;rioiis  Kiihtniction  from 
tlu!  hiiiall  ri'siiliiiim  of  tlio  ciniiloViTH'  ri.spoiisihility  iit 
coiinnoii  liuv  arosu  from  ii  rcco^'iiitioii  thiit  what  is 
often  called  the  doctrine  of  "  inhiili  iimi  lit  iiijiiiid" 
applied  to  the  rtilatioii  of  master  and  workman.  The 
result  of  the  application  of  this  j)rincii)lo  was,  that  a 
W(n-kman  could  always  uhsolvo  his  employer  from  the 
conscMpuMices  of  the  non-fullilment  of  the  duty  of  care 
imposed  upon  him  hy  the  connuon  law,  hy  voluntarily 
ut,'reeing  that  as  hetween  his  employer  and  himself  lie 
would  take  any  risks  arising  from  the  hreach  of  such 
duty.  ]>ut  this  was  not  the  worst,  it  was  held  that  such 
a  contract  need  not  he  made  in  express  terms,  hut  could 
ho  inii)lied  from  the  conduct  of  the  workman.  The 
operation  of  this  doctrine  has  heeii  nmcli  restricted  by 
recent  decisions,  hut,  as  we  shall  see  hereafter  (7),  it 
still  has  un  eHect  u[)on  an  employer's  liahility  hotli  at 
common  law  and  under  the  Employers'  Liability  Act, 
18H0. 


Contributory  Negligence  (:!:•).— (Further  restriction.)— 
Lastly,  ni)on  this  subject,  an  employer  was  alwajs 
relieved  from  the  consoijuences  of  the  breach  of  his 
connnon  law  duty  towards  his  workmen,  if  he  could 
show  that  such  workman  had  hin»self  been  guilty  of 
negligence,  conducing  in  a  substantial  degree  to  bring 
about  the  result  for  which  he  was  attemi)ting  to  make 
his  employer  responsible;  in  other  words,  by  showing 

((/)  Sec  title—"  Vukiiti  non  fit  injuria,"  mst,  Chap.  VIII. 


Canadian  Notes. 

(38)  Nunnaii  wlliimilUm  Biidgc  'W'orka  Co.,  15  O.  L.  Tv.  457;  .aiul  soc 
notes  infra,  iip.  2:i7  1  /  "c/.  Tlio  doftrino  does  not  apply  in  thu  I'Uso 
of  the  lireacli  of  a  statutory  duty,  pur  STUekt,  J.,  iu  liudytrs  y.  llamilloii 
Vvtlon  Co.,  '23  O.  U.  4:^5. 

(39)  Soc  Limihin  and  liV«/.'i«  Trufita  Co.  V.  Ijakv  Eric  and  Detroit 
JUrcr  Had.,  V20.  Jj.  Ji.  lis,  niid  cases  eitod  ;  iiud  see  notes  infra,  pp.  23"J 
ft  .V'j. 
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that  tho  Nvorkuuiu  Inul  Inicn  Ruilty  of  contributory  noRh- 
■n.ne-o.  The  tlcfcnco  is  btill  open  to  an  oniployor  if  Huod 
mK»n  his  counuon  law  liability,  or  unci.-  tho  Employers 
Liability  Act,  IHHO  (/),  but  will  not  avail  him  in  elaima 
n.ailo  umb;r  the  Workmen's  Compensation  Act,  lOOb. 

Summary  of  Common  Law  Liability.— Tho  result  of 
what  we  have  already  stated  as  to  tho  common  law 
liability  of  tho  employer  now  existing  may  be  sum- 
marised thus :  .  ,      n 

The  employer  is  liable  to  his  workmen  for  the  con- 
seMuences  of  injury  caused  by  his  ix^rsonal  neghsence 
„r  breach   of  a   statutory  duty  imi^sed   upon   him,   it 
iu.bnnent  is  recovered  against  him  during  his  lifetime. 
Ile^is  at  common  law  responsible  to  the  injured  work- 
man onlv,  but  not  to  his  relatives  or  representatives, 
lie  is,  sui.ject  to  the  same  exception  as  to  breach  of    us 
statutory  duty,  absolved  from  the  consequences  of  the 
no.'li-ence  of  those  to  whom  the  duties  of  management 
of  his  business  have  been  delegated,  and  for  injurie*'  ' 
tlie   workmen   ca.ised   by  fellow-workmen.     He   is   a 
relieved  from  liability  by  showing  that  the  injured  won. 
nuin  agreed  to  take  the  risk  resulting  from  the  breach 
of  his  common  law  duty,  or  by  showing  that  the  woHi- 
nian  contributed  to  bring  about  the  injury  of  which  he 

complains.  ,    ,•  i  -vt.,. 

Such  was  and  is  the  extent  of  an  employer  s  liability 
l.>  his  workmen  before  the  passing  of  and  apart  from  the 
statutes  which  have  been  passed  increasing  it. 

Lord  Campbell's  Act.-In  the  year  18-15  was  passed  an 
\ct  which  had  the  etlect  of  taking  from  the  employer  one 
of  the  defences  before  mentioned.  This  is  known  as  Lord 
Campbell's  Act,  or,  as  it  is  more  properly  called,  ihe 
Fatal  Accidents  Act,  1840  "  (-s).  and  is  an  Act  of  general 

(,)  See  title-"  Contributory  Negligence,"  xmt,  Chat.  YIII. 
(s)  9  &  10  Vict.  c.  93. 


no 


TiiK  KMn.oYKiiH'  Ijmui.itv  Act,  ISSO. 


iiliplication  in  Kiij^'Iiind  uii<l  Inlainl.  Jty  iu  iiicoriKjm- 
lion  into  Ihc  llniiiloytTs'  Liiiliilily  A<-t,  IHHO,  it  ^iveH 
the  iM  rsoiial  rfpn'McntativcH  of  i\  workman,  as  of  any 
other  person,  whoso  ileath  hart  In'cn  oc'casionrd  hy  tlie 
wronf,'fiil  act,  iioj,'lt'ct,  or  drfaiilt  of  another,  a  ri^ht  to 
lirinj,'  an  action  afjuinst  tlie  eniplover  or  other  person 
{guilty  of  HUcli  wron<,'fui  act.  iU},'lect.  or  (Iffault,  which 
action  is  t(»  \>(:  for  lh(i  Jienelit  of  the  relatives  of  the 
deceased,  wiio  are  einniierated  in  the  statute.  To  this 
extent  the  doctrine  of  (ulin  inrsniKilis  iiiDiiliir  niiii  /n  rsmiii 
is  ahroj;ated  (/). 

(/)  Soo  ;«)s/,  Chiip.  Vr.  --"  Action  uiuler  Lord  C'ami)licir!<  Act  "  ;  also 
Act  itst'U,  niul  AineiKlinciit  .\vU,  Appfiidix  H. 


|!  1 


(    :J7    ) 


CllAPTEU  II. 

NKCKSSITY   VOW  THK  KMI'LOYERS'  LIABILITY 

ACT,  IHHO. 

ReaBons  leading  to  the  passing  of   the  Act.-Tho 

.loclrin.  o£  common  .niploynunt.  .tate-l  to  luvvo  hwu 
.•,,r.lnl  on  thr  ihnUltinn  .,(  <,.,„ml  i>nU,„  an,l  j,uhrn,l 
,;a.nniw,r  luivi..«  l.oen  HCttl.'.l  as  «tatnl  in  the,  last 
cliaptiT.  causi'il  much  tlissatisfaction. 

Tho  increas.i  iu  nmsnitiulc  of  private  l.us.iiess  un.lor- 
likinKs.  wlion,  th«  ciuployer  took  but  Hmull  share  m  the 
actual  mana^^eir.'  ■       aul  the  estabhshment  of  numerous 
,„„u,anieH  xvith  lin    A  Hahihty.  uhere  the  employer  was 
nu.relvan  ahslract  porsonalitv.  remlerecl  the  retention  of 
ih..  .loctri.ie  of  common  employment  a  matter  of  Rreat 
l,u.,1ship  to  workmen.     l>urinK  many  years,  several  of 
llu.  Nvorkiu"  men's  associations,  and  unions,  agitated  for 
the  renearof  a  doctrine  which  they  regarded  as  placins 
the  classes  they  represented  in  an  anomalous  and  unfair 
l)()sition  (10). 

Attempts  in  Parliament  to  Settle  Question.-The 
•Utention  of  Varliaraent  having  been  often  called  to  the 
question,  in  the  year  1H77,  a  committee  of  the  House  of 
Commons  was  api)ointed  to  take  limited  eyuleiice  ui)on 
the  subject,  and  to  report  to  the  House.  To  that  com- 
,nittee  a  Bill,  already  prepared,  providing  for  the  total 
abolition  of  the  ^^  ilodvinv  of  ammn,,   nuplonmnit,     was 

Canadian  Notes.  .     ,.,,,. 

(40)  This  course  was  <^^<^^^  i^^^g^f^^^^Sl^^, 
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referred.  The  committoo  reported  that,  altliou;:!]!  they 
were  niial)le  t(i  recoinniend  tlie  abolition  of  the  doctrine 
of  common  employment,  they  nevertheless  n^connnended 
that  the  existin.c,'  law  shonld  he  so  far  altered  as  to  make 
the  employer  responsible  for  the  acts  of  him  who  was 
desifjnated  "  riif-in(ixl<  r." 

Acting  upon  this  r(>[)ort,  the  Government,  in  March, 
187!),  brought  in  a  Uill  which  was  read  a  first  time- 
providing  that  corporations  should  be  liable  for  injuries 
caused  by  the  negligence  of  their  managtn-  or  managers 
to  workmen  in  the  employ  of  the  corporation. 

This  Hill  was  withdrawn  on  .Tuly  ;50th  in  the  sanie 
year,  but  re-introduced  into  the  House  of  Lords  by  the 
Lord  Chancellor,  in  Febi-nary,  IHHO,  and  refcn-red  to  a 
Select  Counnittee,  which  never  met. 

The  Employers'  Liability  Act,  1880.— In  the  year 
IHHO  tlie  Government  of  the  day  I)rouglit  in  the  Lill, 
wliich  h.as  been  in  force  as  a  statute  since  the  lirst  day 
(if  January,  IHSl,  under  the  name  of  "  The  Kniployers' 
Liability  Act,  IHHO  ■•(</)  (11). 

The  Act  is,  indeed,  l)ut  a  reproduction  of  a  Bill  which 
had  been  l)rouglit  before  the  House  of  Commons  in  the 
preceding  year  by  ]\Ir.  Brassey.  In  introducing  the  Bill, 
it  was  stated  that  the  ol)ject  of  the  Government  was  "  to 
bring  back  the  law  to  what  it  was  supposed  to  be  in 
England  before  the  case  of  J'riisthi/  v.  Fmrhr,  and  in 
Scotland  up  to  the  decision  in  Thr  J>((rl<nis]till  Cifil  Co. 
v.  Ihhl  "  (M- 

(a)  4:!  &  41  Vict.  c.  42. 

(/))  This  was  an  iucoriTct  statonioiit.  If  llio  decision  in  the  <a>':  of 
Piicstky  V.  FoirUr  was  an  iniiuvalion  upon  the  conuiion  law,  il 
introduced  the  "  doct.-inc  of  common  ciuplovnient,"  which  doctrinu 
has  certainly  not  been  abolishi-d  by  the  present  Act. 

Canadian  Notes. 

(41)  Similar  legislation  was  introduced  in  Ontario  in  IRSO  (4!)  Vict. 
C.2S),  in  British  Columbia  in  18'J1  (54  Vict.  c.  10),  in  JIanitoba  in  IH'JS 
IF-.fi  Vict.  c.  I!9),  in  Nova  Scotia  in  IflOOfr'i.S  Vict  c.  l),in  New  lirunswick 
in  1903  (:J  Kdw.  7,  c  11),  in  the  Yukon  in  I'JOS  (c.  o).  For  the  Acts  now 
in  force,  sec  infra,  p.  43,  note  45. 
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Tho   Dill  Nvas  consiaerably  altered   at  various  sta-cH 
of  it.  progress  through  I'arliameut ;   the  alteration  .A 
,,,bably.  the   greatest   practical     mpovtauco  heu  g  Uu3 
acceptance  by  the  Government  of  an   amen  Iment    n- 
creasing  the  liability  of  raihvay  companies  (s.  1  (•>))  (-  • 

The  duration  of   the  Act  was  liniUed  by  an  amend- 
,aent,  proposed  in  the  House  of  Lords,  to  seven  year, 
fnmi  the  day  of  its  coming  into  operation,  ^'^vc  as 
actions  ^vhich  at  the  date  of  its  expiry  may    lave  bee 
1  eady  commenced  thereunder.     Since  tho  etUuxion  of 
:  Ume  limited,  it  has   been  kept  in  force  by  being 
•  .Lied  annually  in   the   Expiring   La.s  Contmuanco 
Vet      For  full  text  of  tho  Act,  see  }>oxt,  App.  A.^ 
'    liefore  proceeding  to  a  close  i^ivestigation  of  Os  various 
clauses,  we  may  summarise  the  changes  it  effected  as 

follows : 

General  Effect  of  Act.  -Before  the  Act  was  passed  a 
workman  could  only  recover,  if  injured  in  his  emidoy- 
,ncnt,  when  he  could  prove  that  the  employer  was  eithei 
.Hiiltv  of  a  breach  of  a  statutory  duty,  or  was  personally 
Responsible  for  the  negligence  which  led  to  Ins  injury 
.J  this  in  the  case  of  large  employers  was  almost  and 
in  the  case  of  corporations  quite,  impossible.     Lnder  the 
Vet,  a  workman  is  pn,„a  fan.  entitled  to  recover  wheie 
Uie  employer-be  he  private  employer  or  corporation- 
iSga  ed  his  dutiei  or  powers  of  superintendence  to 
e    pJ;-sons.  and  such  other  persons  have  caused  vnjmy 
to  the  workman   by  negligently  performing  the  duties 
Lul    powers    delegated   to   them,    l.vt   the   doctrine   o 
common    employment,   save    in   so   far   as    it   is   thus 
abrogated,  remains. 

Amount  of  Compensation  Recoverable.-It  may  be 
convenient  to  notice  here  the  restriction  placed  by  the 
Act  upon  the  amount  of  damages  recoverable.  Section  .? 
enacts  as  follows : 

■  „-  ,T  iT^i.p  awav  ontirolv   from  railway 
,X^^t^<^i'^^^  employment;"  was  negat.ved. 


I 
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"Tlio  ainount  of  {'ompensatinn  n'eoveral)le  under  tliis 
Act  sliiill  not  exceed  such  sum  as  in  ly  1)0  found  to  l)o 
i;(iuiva1cnt  to  tlio  estimated  earnings,  during,'  the  three 
years  preceiliii*,'  tlie  injury,  of  a  person  in  tlui  same 
^rade  (</)  employed  (huiii^'  those  years  in  the  hke 
employment  and  in  the  district  in  which  the  workman 
is  employed  at  the  time  of  the  injury  "  (l-'>. 

"Whether  the  action  is  ])rouf^ht  hytho  injured  workman 
himself,  or  hy  liis  widow  or  representatives  under  Lord 
Camphell's  Act,  tlu*  (greatest  amount  recoverahle  is, 
thereforts  three  ycnii's"  wages,  not  necessarily  of  the 
plaintiff"  himself,  hut  the  average  wages  of  such  a 
workman  as  llie  iilaintitV  in  the  plaintiffs  trade,  and  in 
his  district,  for  t1     period  innnediately  l)efore  the  injury. 

The  justice.  <>r  otherwise,  of  so  hmiting  the  damages 
recoverahle,  and  giving  only  what  in  some  eases  is 
clearly  inadequate  ccmipensation,  is,  of  course,  a  question 
for  legislators:  hut  the  working  of  the  Act  early  revealed 
a  great  hardship  in  tlu;  case  of  childreti  operatives, 
whose  damages,  calculated  u[)()n  the  rate  of  wages  paid 
to  them  at  the  time  of  the  injury— generally  a  few 
shillings  weekly  —has  often  oidy  amounted  to  a  sum 
ridiculously  insignificant  ('). 

{(I)  As  to  inoaning  of  word  "  grade, "  sfc  ;>!«/,  Chap.  VIII. 

((■)  The  author  has  hinisolf  had  c::i)or'oncc  of  rases  of  injury  to 
children  of  so  serious  a  cluuacter  as  to  deprive  theiu  for  life  of  the 
power  to  earn  wiises  by  luauual  labour,  and  wliere  the  full  amount  of 
three  years'  wages  has  been  under  tHO.  He  l)rought  this  grievai:i3  to 
the  uotiee  of  the  Seleet  Coiiiinittee  of  th(j  House  of  Commons,  which 
sat,  in  18S;'>,  tn  iufjuiro  into  the  worl^ing  of  tlie  present  Act,  and 
suggested  tliat  in  tlie  case  of  chiidren  the  amouut  recoverable  should 
be  "  threi  years'  wages,  or  .fiLOO,  whicliever  sliould  be  greater."  The 
eomi-iittee  adojited  this  recommendation,  and  in  the  liill  which  was 
introduced  liy  th(>  (iovernment  of  1895,  the  proposed  limit  was  "  tlirec 
years'  wages,  or  t2.'jO,  whichever  should  he  greater."  !-"'ee  Nuel  v. 
Rfdriith  Fuiindnj  Co.,  post,  p.  41,  when!  it  uas  ).eld  that  an  apprentice 
could  only  recover  three  years'  wages  at  the  rate  he  was  receiving 
during  his  apprenticeship. 

Canadian  Notes. 

(42)  Section  G  of  the  ^faiil'oba  Act  is  similar  :  Appendi",  p.  942.  The 
tJutano  and  Nova  Scotia  Acts  permit  the  recovery  either  of  three  years' 
earnings  or  $150(.),  whichever  is  larger.     Similarly  in  British  Columbia 


Mkanino  of  thk  tkrm  "Earmnos." 


41 


Meaning   of   Term    "  Earnings." -"  Ear.uuKs      has 

1„,,„  lu.ia  to  moan  llio  fall  amount   ui   tlu-  money  or 
other  things  of  vaUie.  received  as  wages  by  the  Nvorkman 
;;.,„   the    employer,   often   without   deduct.on    or    any 
.uK-ial  expenses  which  the  workman  may  have  to  inar 
10  onahle  him  to  perform  his  duty  towards  Ins  employer  ( / ). 
(See  now  for  the  purpose  of  calculating  ''e.vrmngs    im.  er 
lie  Workmen-s  Compensatio,i  Act,  1!»06,  hched.  1,  2  (d). 
of  tint  Act.)     It  has  been  decided  under  this  section  {A) 
of  the  Act,  that  a  jm-y  may  take  into  consideration,  i.i 
estimating  the  amount  of  a  workman's  loss,  the  wages 
earned  by  him  when  working  overtime  for  an  employer 
other  than  the  employer  in  whose  service  he  was  injured. 
,0  long  as  the  maximum  limit  of  three  years  wages  is 

not  exceeded  0/).  i    n  m,,*- 

lu  \orl  v.llMmth  FnmuJni  T,..  {h),  it  was  held  th.it 
the  meaning  of  the  word  "  earnings"  in  s.  0  of  the  Act 
includes  not  only  money,  but  other  things  capable  of 
bein-  turned  into  money  by  accurate  estunation,  such  as 
rentrfood,  or  clothes.  But  tuition,  such  as  an  apprentice 
receives  from  his  master,  as  part  consideration  for  his 

V.  Dawsoa,  fl'JOo]  1  ^-  «-.f.f  •     tui      n^S]  1  K.  B.  700;  77  L.  J. 
X-  h  ^-y^l    '' ";t  \^'''l,tJ:il^n^u>  ,t  Co.,  [11)08]   1  K.  B. 


'•  ^-  '^ir;.:.  f 't  ^if^^D^^;..    ""K-3><r.^  C,"-[iu08]   1  K.  B. 

K.  B._542;  -JS  L    i    541     yJo/,i.   v  T.  L.  H.  320  ;  Uo^cnqinstv 

K.  b..iSS,  J-l'^^-J-  7      :    ,.     ,,    r,s.  OS  T,.  T.  773;  21 


'J'.  L.  H.  504.  ro  T    T  lino  •  "  T   L  R.  103. 

(,,)  BortUh  V.  Head,  Wn,jhtson£Co    53  L.  T   .)09  ,  -  1.  1.. 
;,')  [IS'JOJ  1  Q.  B.  453  ;  05  L.  J.  Q.  B.  330;  .4  L.  I.  UO. 

vears'  earnings  or  $2500;  «^„« -^PP"'^'^'  S'jf  ^,,  <]48_.j  the  defendants 
Now  Brunswick  Act  8  Edw.  7  c.  f  -  -H'F^  '^  ^.  P"^'/ j^ju,'  three  years' 
may  recover;  (.)  where  '^^^^ J /;^;"j^  ,,/  ^1.0  case'of ^total  or  ^xrtial 
:^,  Zl  =affiar;;Sgi;i>r  $10  per  week  for  not  longer 
than  100  weeks.  ,i  „,„f  .,„  infant  who  lias  sufTored  injury 

J!:^:^^^'C,^?;:^.  Hg^S^^u  i:>rSS::s  ^r  expenses  ;  U  ... 

v.  iSouUcr,  20  Unt.  A.  U.  184. 


'I 
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services,  was  deeidtid  to  1)0  of  too  vapue  a  cIiixmcttT  to  l)o 
tlio  siibjcft  of  peciiniiiry  valuation. 

No  Penalty  Recoverable.— It  must  also  be  noticed 
that  llie  Act  itself  provides  (s.  f))  that  no  penalty  can 
be  claimed  under  any  Act  of  Parliament  wlien,  in  respect 
of  the  same  injury,  an  action  has  been  brought  under 
the  Employers'  Liability  Act,  and  furtlier  that  if  a 
statutory  penalty  has  been  claimed,  and  paid,  before  the 
action  is  brouf:;ht,  this  does  not  constitute  a  bar  to  the 
action,  althouj^h  the  i)enalty  paid  must  be  deducte<l  from 
the  dama;^es  a^Yarded  (/)  (13). 

It  follows  from  this  section,  and  the  decision  in  (imrcH 
V.  ]]'iiiiJii,nf,  (iiitr,  p.  7,  that  the  fact  of  a  statute  im- 
posing,' a  penalty  for  the  breach  of  its  provisions  does  not 
prevent  a  workman  who  has  sutl'ered  personal  injury 
owinf,'  to  such  breach  from  brin^inj:;  an  action  for  com- 
l)ensation  either  at  common  law  or  under  the  Employers' 
Lia])ility  Act,  l«HO(in. 

AVhere  there  lias  been  a  breach  of  the  Factory  Acts, 
to  which  a  penalty  is  attached,  the  fact  that  a  workman 
injured  thereby  was  guilty  of  such  amount  of  contributory 
negligence  as  would  disentitle  him  to  recover  damages 
for  such  breach,  does  not  prevent  the  jienalty  being 
inflicted  upon  the  employer.  This  is  so,  even  where 
the  workman  who  might  be  entitled  to  [)art  of  the  penalty 
under  the  statute  is  by  his  conduct  disentitled  to  receive 
it  {BJiiihhiKiip  V.  Otjih II  (/,)). 

(i)  As  to  a  statutory  penalty  for  nogligonco  causing  injury,  roc  tlio 
Factory  and  Workshop  Act,  I'JOl,  s.  13();  Coal  Mines  Regulation  Act, 
1SH7  (50  it  51  Viit.  c.  5S),  s.  70;  Metalliferous  Minos  llcgulation  Act, 
1872  (35  it  HG  Vict.  c.  77),  s.  ;!S. 

(/.)  [IS'JS]  1  (J.  I',.  783  ;  07  L.  J.  Q.  B.  537 ;  78  L.  T.  554. 

Canadian  Notes. 

(43)  Section  12  of  the  Ontario  Act,  s.  11  of  the  British  Colunihia  Act, 
R.  8  of  the  JIanitolia  Act,  s.  10  of  the  Nova  Scotia  Act,  s.  9  of  the  New 
Brunswick  .'.ct,  and  s.  11  of  the  Yukon  Ordinance  are  in  similar  ternisi, 
so  far  as  the  lo'nl  legislatures  have  power  to  enact  (see  Appendix, 
^lOft).  QiKire  whcjthcr  lioth  compensation  under  the  I'roviucial  Act 
and  a  penalty  under  a  Dominion  Act  can  be  recovered  ? 

(44)  \id.'iun  V.  Jjincoln  J'nper  Milts  MnuHjactiinnij  Co.,  1<  O.  L.  J{. 
119  ;  Love  V.  New  Fairriciv  ('orporatirtyi.  10  B.  C.  11.  330;  and  see  cases, 
sujira,  p.  8,  note  11. 


(     UJ    ) 


CIIArTEll  III. 

EMrLOYERS-  LIABILITY  ACT.  1H80. 
(.13  &  U  Vict.  c.  42.)  (15) 

''"afi"  Tl  «.    fl.o  eo„...,on.lin.  Ac.,  now  i.  -or'.  »  «. 

1897,  c.  100,  and  C2\ict.  (2)  ,\*^f^\'.^i   t  :^^t '' H.  S.  N.  S.,  1900,  c.  179  : 
>;va  Scotia  :  "  'Iho  Kmvloyers  Ua^.aitj  Act     ^^^^  ConpcP  .Uum 

for  Injuries  Act,"  C.  S.  .^-.l^--  "°^^,?;  '  .jig.  MauitoLa :  "  The  Work- 
c  20,  !iud  8  Edvv.  7,  c.  31 :  Al'P""^'!-',.!!,  g  t^i..  1902,  c.  178  :  Appendix, 
nc^v's  compensation  ior  InjuncH  Ae^,    H-^^^^^^  ,^, „  ^,.  ^  b  C, 

010.    BritishColumbia       The    .mi  Territory :"  Employers 

i897,  e.  G9:  Appendix,  p.  m«oa6  SaskatchcNv^an  :  "  Tho 

I^ialAlity  Ordinance."  ^:  ^  «/ 1^«^  ^^l.'^f  the  Korth-West  Territories, 
NYorkmen's  Compensation  Ordmaneo  ^       ^^^j^^  p.  953) 

c.  13  of  1900  (see  (xeu.  ^r'^;' ;•  "^^^^^  in  Articles  1053-1056 

tj„cl.cc  :  The  law  on  tl»«  -^Vct  is  c^  Boauchamp's  Civil  Code, 

of  the  Civil  Code;  «>o  Ap|>end.x  pp.  J'^i  ^^„^,^^,,       D,y,j..«», 

lurefeveucetoguebccL^^v  lUwns^^^^  V^^^  beyond  the 

31  L.C.  J«"«t' ^•?^' ""SP^  ,' ponsibilitv  upon  employers.  ...  Our 
g^d^e  a^ri  i3;^tion  from^  both  systems,  and  repre- 

^^tKS-tl^^*1^ciale,.c^^^^^ 

lions  see  C<nwda  So«  ('"i  i''"'-  ^;f  {/^^S  K  B.  1;  34  S.  C.  R.  45 ; 
A^l^  MUlcr  V.  Oravd  Trunk  LoL,  ^^Z  "•„-^;w{rti;    8  Ont.  A.  H.  037; 

3Cart.289;/tmnw.-v.G^aHdin<n«i      ^    r.  160;  Lcwsg«c  v.  Aao 

Brunsrcick  Bail,  g^v  ^^  ^6    R.  733  ;  17  Ont.  A.  R.  86 ;  i)'«^  «?/  v- 
J'„cifio  J""f(to,i  Kn!.,  15  ^'  "-^  '  c.'sSO;  and  see  note,  ihid    p.  383 
<"  V  B., 5  Terr.  L.  R.  143  ,  .i  i^-  "f- '^\,  .V  ^   R.  572 ;  and  Canadian 
^,:,.  ,,;,L;!  V.  Tddcn,  13  O.  L.  R-  109.  1* Jr'^t'.j  " .  C;m«4  Trunk  Hail., 
Facriic  Rail.  v.  /ionsecours,  loyj,  A.  t.  .b,  .  t .  7J 
10  O.  R.  708. 
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Rrotiiidloss,  iind  liiivc  certainly  never  heen  realised.  They 
generally  ar(),s(^  from  ii  very  imperfect  kno\vU'il;,'e  of  the 
uxistiii;,'  law,  and  of  the  end  aimed  at  hy  the  Act.  In 
reality  the  only  ohject  of  the  Act  was  to  deprive  an 
employer— and  this  only  to  a  limited  extent — of  the  rif^'ht 
to  set  lip  the  defence  of  connnon  employment  when  sued 
by  11  workman  who  had  received  personal  mjnry. 

Real  Effect  of  Act.  -The  effect  of  the  change  effected 
liy  the  statnte  is  well  statecl  hy  A.  L.  Smith,  J.,  in  his 
judgment  in  the  case  of  W'rhliii  v.  Ilallnnl  (d),  ihuii: 
"The  workman,  when  he  sues  his  master  under  the 
jirovisions  of  thf;  Act  for  any  of  the  live  matters  desig- 
nated in  it,  shall  he  in  the  position  of  one  of  the  iniblic 
suing,  and  shall  not  he  in  tlie  [josition  a  servant  thereto- 
fore was,  when  lie  sued  his  master ;  in  oth'ir  words,  that 
the  master  shall  have  all  the  defences  he  theretoforo  had 
against  any  of  the  public  suing  him,  but  shall  not  have 
the  special  defences  (//)  he  theretofore  had  when  sued  by 
his  servant." 

No  special  privilege  is  given  either  to  the  workman  or 
his  representatives.  By  the  very  words  of  the  Act  (s.  1) 
he  and  they  are  to  have,  in  cases  where  the  Act  applies, 
"  the  same  right  of  compensation  and  remedies  against 
the  employer  as  if  the  workman  had  not  b(!en  a  work- 
man of  nor  in  the  service  of  the  emi)loyer,  nor  engaged 
in  his  work." 

As  stated  by  Bowen,  L..T.,  in  the  case  of  Thimm  v. 
(Jiiartrnitiiiiir  (<•)  :  "  An  enactment  which  distinctly  de- 
clares that  the  workman  is  to  have  the  same  rights  as  if 
he  were  not  a  workman,  cannot,  except  by  violent  dis- 
tension of  its  terms,  be  strained  into  an  enactment  that 
the  workman  is  to  have  the  same  rights  as  if  he  were  not 
a  workman,  and  other  rights  in  addition." 

(,/)  17  Q.  B.  I).  125 ;  55  L.  J.  g.  ]!.  395  ;  54  L.  T.  532. 
til)  This  should  be  defonco,  for   thfrn  is  only  ono  defonco.  viz.  that  of 
common  craploymoiit,  of  which  the  Act  dop-ii'cs  him. 
(r)  18  Q.  B.  D.  G85 ;  50  L.  J.  Q.  B,  311 ;  6.  L,  T.  537  ;  3  T.  L.  R.  495. 


Dkkkncks  avmi.abi.k  to  an-  Employku. 
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It  consequently  follows  that  the  sanio  defences,  ad  to 
the  same  extent,  are  open  to  the  employer  that  vv-ould  he 
open  t.,  hi.n  vere  the  action  hrousht  aRauist  him  hy  -v 
Lugev,  and  this  in  addition  to  defences   declared   hy 

tlie  Act  itself.  .         ,    ,  ,.  „ 

This  naturally  leads  to  the  consideration  ^vhat  are  the 

.l..t.nces  Nvhich  could  be  set  up  by  an  employer  to  m. 

action  brought  aj^ainst  him  hy  a  stranger,  <.-;.  h>    >m 

„„t  connected  with  him  by  any  contract  <^f  "'^r^-    /   ^ 
,„l„irv  ^ve  propose  to  deal  with,  an.^  then  to  ^i^at  (^   ho 
variou;  ,uestior.s  necessary,  to  he  consulered  by  a  ^o  1.- 
,,,n  or  his  advisers  before  bringing  an  -tion  under   he 
].:mplovers'  Liability  Act,    880,  an.l  ^vlnch,  for  the  .aU 
If  convenience,  .'e  treat  of  interrogatu-ely  ni  section^ 
each  containing  an  inquiry  or  query  "^  »"P«^-^'^^"«.«-     ^f 
it  has  been  found  impossible  to  follow  this  course  m  such 
.,  wav  as  that  each  in.piiry  shall  exhaust  the  subject  o 
;vhich  it   deals,  it  is  recommended  to  the  professional 
Header,  contemplating  bringing  or  defending  an  action 
that  he  should  at  all  events  glance  at  all  the  mqunies 
before  he  takes  any  step  in  the  action. 

1.      Won...    THK   l>LMNrilT    iTAVK     1>EI^N     KNTiri,Kn    IF    IIK 
IIA1>    r.KKN    A    StUANOEU'.* 

Or  in  other  words:  If  the  plaintiff  had  not  been 
in  the  defendant's  employment  at  the  time  he  sus- 
tained the  injury,  would  he  have  had  a  good  cause 

of  action  ?  .  i    . 

\„v  dofonr;e  which  could  be  set  up  against  a  membe 
of  tlR.  public,  suing  in  respect  of  negligence,  iiuiy  be  se 
up  as  an  answer  to  an  action  under  this  Act.     The  most 
usual  of  these  defences  are : 

(a)  That  Ihr  art  »/ the  xcrant  rai.shm  th    injnrn  ira^^ 

,(,iiiinitti(I  ivUjiiUii. 

(b)  Th,a  thr  ,nra„t,  hIkii  Iw  onaximml  the  iujitn/,  na^ 

not  udinil  nithin  th,  «c('i»-  "J  /(("«  i'lnploi/nitnt. 


46         Tin;  Kmi'I.o-kus'  I.iaimi,ity  Act,  188U. 

(c)  'I'lidt  till'  iiijitiii  iruH  uiiuniiiluhli',  ov  not  i-nKXid  hi/ 

iiiiiliiinKi: 

(d)  'I'liitt  till-  iiijiind  jiirsiiii  wax  a  trcxpdHHi'r,  or  imii' 

lirtiisir. 

(e)  'I'hiit    llii'     injiiml    }>rrsi)ii     irax     hiinafU'  finiltii    of 

lirilliil<lirc    (uiitlilnttiltlf     to     l/rillil     uliollt     his      nint 

iiijiirii. 

(f)  'J'liitt  llir  injiiri'il  pi  rsoit  rohiiititril;i  took  ihr  iihL-  of 

llidt  irlii<h  caiisid  tlir   iiijiirii.     "  Voluiiti  noii  lit 
injuria." 


(a)    W'll/nl  (let. 

The  fteiioml  rule!  is  tliat  the  inastor  is  never  liable  for 
the  wilful  wrongiloiiif,'  of  his  aervant,  not  counnittoil  in 
the  furllu'riince  of  the  master's  interests. 

If  it  can  be  shown  that  the  servant  was  acting  without 
his  master's-;  authority,  either  express  or  implied,  and 
that  he  caused  the  injury  to  gratify  his  own  personal 
spite  or  feeling,  and  not  merely  to  further  his  master's 
interests  by  wrong,  the  action  can  be  brought  against 
the  servant  himself,  but  not  against  his  master  ((/)  (10). 

One  action  at  the  least  (unreported)  brought  under 
this  Act  nas  failed,  upon  tlie  ground  that  the  act  of  the 
servant  causing  the  injury  was  wilful.  The  arguments 
in  the  case  were  auuising,  although  the  injury  was  a 
-erious  one.  The  aclion  was  brought  against  a  master 
stevedore,  alleging  iiiyliniitr,'  on  the  part  of  his  foreman 
in  the  courst;  of  the  superintendence  of  the  work.  The 
plaintiff  was  oiu;  of  the  gang  of  stevedores,  and  was 
working  in  lliu  hold  of  a  vessel,  and  apparently  not  to 
the  foreman's  satisfaction.  The  foreman  then  said  to  a 
man  standing  by  him  on  the  deck,  "  Ciet  hold  of  a  block 

of  wood,  and  chuck  it  down  (jii  his head."     This 

(d)  Civft  V.  Alison,  ili.  &.  A.  5'JO ;  M'Manus  v.  Cricket,  1  East,  IOC. 

Canadian  Notes. 
(40)  livih  V.  Canadian  Pacijlc  ItaiL,  1  C.  Ry.  C.  238. 


Skuvant  Acr.NU  inrsun-  Sci-k  o,  AuT.mniTV.    47 

order  Nvas  ohuycd  only  too  promptly  md  literally,  and 

U  block  of  wood.  .Lout   ten  to  lifteen  pounds    n 

;.i.Ut.  throw.!  dow...  fracturing  the  bUuI    of   the  u  - 

•  uuu  te  labourer.    A  Divisional  Court  held  the  enu  o> 
';;;;,,,,.,  „,,  ..obably  few  will  ,ue.tion  the  correctness 

of  ihe  decision. 


(b)  Snrmit  adhuj  outshh'  >«uq>r  of  anihonhi. 
If   the   servant,   in   causinj^   the    injury,    was   actinfi 
outside  the  scope  of  his  employment,  the  master  is  not 

rcsixmsible.  .  ^,.,f,„i 

'tbis  does  not  mean  that   the   master  is  esoneiated 
inerely  from  the  fact  that  the  servant  was  doin«  wha. 
ho  was  forbidden  to  do  (17).   The  true  rule  is,  as  s  ated  by 
CocK.a:ux,  CJ.,  in  SUur,  V.  .Uhion  (.),  where  he  ..ys 
"  The  master  is  responsible  only  so  long  as  the  sei  ai  t 
can  be  said  to  be  doing  the  act,  in  the  doing  of  which 
l.e  is  guilty  of  negligence  in  the  course  of  his  emploj- 
,,ent  Ts  servant.     1  am  far  from  saying  that  if  a  servant 
uhen  driving  on  his  master's  business,  took  a  soin«what 
longer  road  than  necessary,  that  owing  to  t  iis  dexiat  on, 
he  would  cease  to  be  in  the  employment  of  the  master 
s<,  as  to  divest  the  latter  of  all  liability  ;  m  such  cases  it 
i.  a  .luestion  of  degree  Low  far  the  deviation  could  be 
considered  a  separate  journey." 

In  the  above  case  it  was  held  that  a  servant  who  ought 
to  have  driven  his  master's  cart  direct  from  the  Mmones 
to  Blackheath  and  back,  yet  on  bis  way  home  made  a 
,,,,.,„  to  perform  an  errand  for  a  friend  of  Ins  own  and 
whilst  on  such  d;to,n-  injured  the  planitiff,  could  not 
uiake  his  master  liable,  as  be  was  not  at  the  time  acting 
within  the  scope  of  his  employment. 
(.)  L.  R.  4  Q.  B.  47G ;  3S  L.  J.  ij.  B.  223. 


Canadian  Notes. 

(47)  Hiail  V.  3/itiiv; 
mks,  7  O.  L.  K.  103. 


?G  \   B.  P..  ■>^^-     I^-'-i*  ^^^  Alexander  v. 
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rpoii  llio  siinit'  sul)j(ct,  >rAi  I.I-,  J.,  siiiil  (,/')  :  "  Tlio 
iimshT  is  liiil.lt!  livtiii  llioiif^h  lliu  sfrvant,  in  tin;  \m-- 
{ormiiiici'  of  liis  duly,  is  i^nWiy  of  ii  deviation  or  a  failuro 
toiM'rfoniiiL  in  tlu!  striclcslaiid  tuosl  conveiiitsiil  iiianiun-. 
But  where  llu!  servant,  iiisteail  of  doiii-^  that  which  he  was 
eiiiployt'd  to  do,  does  soiuelhiiij,'  whidi  he  is  not  euil)lt)yed 
to  do  at  all.  the  master  cannot  he  said  to  do  it  hy 
lii^  HiM-vaiit."  In  S.niil.rxoii  v.  Collins  y;i),  where  the 
defendant's  coachman  took  out  a  carriage  for  his  own 
purposes  ami  without  the  defendant's  knowled;;e,  which 
had  heen  lent  hy  the  plaintitV  to  the  defendant,  it  was 
lield  that  defendant  was  not  liahlo  for  injury  to  the 
carriage  sustained  during  this  time. 

The  same  principle  was  applied  hy  a  Divisional  Court 
in  Uiinls  V.  Fliitt  Mi>lf>rs,  Liiiiitr,!  (h).  where  a  motor 
car  driver,  wishing  to  ascertain  what  was  wrong  willi 
the  car,  surrendered  the  driving  of  the  car  to  another 
man.  The  decision  was  eventually  overruled  hy  tlie 
Court  of  Appeal,  chiefly  on  the  ground  that  the  i)oint 
lalvtni  in  the  Divisional  Court  had  not  l)een  relied  on  in 
the  County  Court. 

A  high  legal  authority,  Taukk,  h.,  applies  the  same 
principle,  to  decide  the  master's  liahility,  in  the  case  of 
,/,„/  v.  Moni>'n„  (/),  saying:  '•  H  he  (the  servant)  was 
going  out  of  his  way  against  his  master's  implied  com- 
mands when  driving  on  his  )uaster's  husiness  he  will 
make  his  master  liahle,  but  if  he  was  going  on  a  frolic  of 
his  own,  without  being  at  all  on  his  master's  business, 
the  master  will  not  be  liable  "  (im.  See  also  Cmipr  Co.  v. 
Mwhlirh  {!.). 

(f)  ViUhrll  V.  CviNM/v^'rr.  ]:i  C.  H.  2M;  1  W.  K.  15;t. 
j;,);  19011  1  K.  B.  f-JS;  7:5  I,.  J.  K.  B.  358;  9U  L.  T.  -JW ;  20  T.  L.  R. 
24>J. 

(/()  22  T.  L.  K.  r)5t;;  in  Couil  uf  Appeal,  23  T.  I-.  K.  ■'>01. 

(t)  (i  C.  .>>:  1'.  50:i. 

(k)  [ISlllJ  2  Q.  li.  tl:i ;  CO  L.  J.  Q.  B.  C7C  ;  Gj  L.  T.  4>',). 
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(4a)  lu  Mcrritt  v.  IL-pciistul,  3.3  N.  B.  K.  itl ;  25  S.  C.  H.  l.OO;  a  driver 
employed  to  deliver  parcels  weut  home  to  his  supper  heforo  completmg 
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Skuvant  AdiNO  orTsiPK  ScorR  of  ArTHOiuTV.    4!> 

1,1  strict  iM.nf.M-mity  with  tho  principlo  last  uiontione.l 
vv.is  llu,  .U'cision  iti  }l>n„H  v.  I'oxl""",  {D.     In  this  cuho 
,v  stovt.lore  who  was  nisased  t.)  lo.ul  a  vessel  with  mm 
rails  .Mui'lovt^'l  '^  foivm.ui  whoso  (hity  was  to  carry  tho 
rails'  from  tlie  .luay  to  tho  ship  affr  tlioy  wore  place<l 
upon   llio  .piav  l.y  tho  carman.     Tlio  carman  not  un- 
lua.lin"  to  tho  forcnan's  satisfact^)n.  tho  foreman   Rot 
into  tlu<  cart  ami  liimself  threw  tho  rails  out,  and  in  so 
,lnin"  caused  injury  to  a  passin-  stranger.     In  this  case 
it  was  contended,  that  as  tho  foreman  was  doing  what 
was  in  m)wise  within  i\w  terms  of  his  contract  with  his 
tiui.loyer,  ho  could  not  ho  saiil  to  ho  acting  witlnn  the 
s,.„pi/nf  his  emplovment.     It  was  held,  however,  that 
allhou'di  he  might  have  exceeded  his  strict  duties,  ho 
^v,ls   yet  acting   within  the  scope  of  employment,  and 
made  his  employer  responsihle  (I'.O. 

In  all  cases  tho  (piestion  would  appear  to  ho  one  of 
fact,  as  to  whether  the  servant  at  tho  time  ho  caused  tho 
injury  was  acting  mtinhi  nnUhIr  his  master's  l)usiness, 
,)r  was  only,  irhiUt  n,,Mn}  in  .s/«</'  h„ximsx,  doing  an 
act  unnecessary  for  the  master's  service,  and  which  had 
b..en   expressly  or   impliedly  forhidden  hy  the  master. 


y;:;,du,V7,V".n/i  Om,nh„.  'do.,  ri'J00J2  Q.'b.  530;  60  L.  J  Q.  B.  895: 
vIt  T  -te-i-  IG  T  L.  H.499;  fJvoelhnrt  w.Farrnut,  [IB'J.J  1  Q.  B.  ^40, 
67  L.  J:  Q   B.  122  ■;  75  L.  T.  617  ;  13  T  L.  R.  81. 
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.lolivorv  and  it  was  held  that  when  ho  afterwards  started  to  completo 

.,0  en.ploycd."  See  Turcotte  v.  lUian,  Q  K.  15  K.  B.  4.2  3J  S.  C  H_  S. 
(40)  Compare  Forsythc  v.  Caimdimt  I'aaric  liail.,  10  O.  L.  11.  /J, 
i  ■  Uv  C  402  In  Oiaham  v.  Toronto  Grey  and  Bruce  JlaiL,  2i 
V  C  C  P  541,  tho  defendant  railway's  contract  was  to  carry  materials 
.mlvand  thevwere  held  not  liable  for  damage  to  the  contractor  s  work- 
.'aftheTr  conductor,  in  permitting  the  workn.an  to  ge  ui-on  the 
iiuiii  ii?-  uiij...  ^^^  -ii  ;,-   t!-^  -1 — T>p  n'  h'->  epicl^VT'nt ;    and  sou 

I  nun,  was  i.ut  acting,  witliiii  Jhe  -c-.p"^^.".  ?■••-  ^n-P-O ^■« 

Cnnntn'iham  v.  (Inmd  Trunk  Uail.,  31  L.  0.  K.  dW. 

E 

K.L. 


no 


TiiK  KMi'M'YKns'  I,i\nn.iTY  Apt.  1H«0. 


Ill  thft  formcM-  ciiHo  Im  caiuiot  niftko  hi«  mustor  liiiblo; 
ill  th«  Iftttcr  lio  iniiy  <l()  ho. 

Tin",  lattor  piu-l  nf  this  proposition  in  strongly  ill»«- 
tnitt-l  l.V  tin-  fuse  of   l.impiiH  V.  I.nn.hn,  r,,nrv<,l  (hinnhnx 
( 'n.  (m)  (50,      111  thivt  cast'  iin  omnibus  .Iriv.T,  contrary  to 
l\w  .xpivss  comnian.ls  of  liin  company,  (-n.l."avour«a  to 
race*   tho  i.laintitrs  omnihns  and  ol.stnict   its  passiij^n, 
wlicn'l.v  tlH'  plainLilFs  oninil.MS  was  overturned,     Tlio 
Court  of  Kxclu'-iuer  Clianilier,  l.y  a  majority,  hold  tho 
defendant   company    liablo    for   tho   act   of   the   .U'ivi^r, 
virtually  decidin-.  thnt  aUhou<,'h  the  servnnfs  act  wan 
forbidden  bv  lh(!  employers,  it  was  n.'Vertholess  not  so 
entirely    outside   the    scope   of    the    servant's   authority 
lis  to   become    his    act   aloiu".   and  not  tho   act   of   tho 

master. 

The  (luestion  wlutlier  or  iK^t  the  act  of  tho  servant 
vhicli  is  disavowed  by  his  master,  was  done  within  tho 
scope  of  the  authority,  is  a  .lUestion  for  the  jury  (n). 

It  may  be  oi  assistance  in  .lecidin^  tlie  .[uesticui,  as 
to  whether  tho  act  eau^ins  the  injury  really  was  .iitinln 
out^hlr  the  master's  business,  to  discover  the  condition 
of  mind  or  intention  of  the  servant  himself.  Could  tlio 
servant,  although  he  mi^ht  know  ih.it,  .,  ■  'itd  nnl  !  •"•n 
emploved  to  do  such  act,  or  to  do  it  in  such  manner, 
yet  reasonably  have  thought  that  in  so  doin-  he  was 
really  acting' W  his  master,  and  not  for  himself?  If 
this\ver(>  so,  it  is  believed  that  it  would  bo  by  no 
means   an  unimportant   element   in    lixing  tho  master 

Iw)  1  n.  *  C.  S2r, ;  M  L.  J.  Kxcli.  34. 

(„)  r;,7,  s-  V.  r.ur  rmr  Hail.  Co.,  'i  v.i  a-  va.  ^22. 
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CM  Tl.i^  f'aso  wa.  rit.a  I,v  O-.vySNr.,  -T,.  in  Slolt  v.  C,rn,^_  i  rmk 
7.  ;  ')i  V  (■  (•  1>  847  ,xt  1..H52:  as  autliority  for  tlio  proposition  ll.ia 
..■thr'.rn.ie;.s;ars  Nvant.'n.  nM,:^.  and  iinprolHT  <-l>;>ra.;tor  of  tlu-  act 
^v  ml(l  t  rrlirvc  tlio  (Lfcidants.  if  it  ^vus  done  },y  llu'ir  sorva  its  in 
rb;"';!„  "*  of  tiloir  sorvi.o  and  on.plnvm.nt  and  for  tlio  purpo^o.  altl.ou.d. 
funonuitlv,  of  proinotm-  tiu.  ol.j.'ci  of  Uu:  .  M,l.iuy^l.;II^  uj  ^■•^^  y^^ 
'vcrc  cngasod."  And  sec  Jiamwoiul  v.  llrand  'J  nniu  L.kL,  .)  O.  1,.  U. 
(i!  ;  1  C^  Hy-  C.  232,  and  nolo  ol. 
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Sluvant  a«  riNu  (HThii.k  SrorK  ..v  Ai  thoihty.    51 

,viih  H.vl.ilily.  .vlll...u«h  wo  .lo  not  assort  that  it  nvouUI 

-n.o   .Umc.Uv   in   caso.   such  as    /.""/'";   v-   f.w. -.. 
,,.,,,,„/  iinnnin.  Co.  an  .<3  (ron.  a  prol.aluhty  that  a 
„„tiv,>  pro„u.linK  th.'  ^<'t  c.o,nplain...l  of  u.ay  ho  a  m.xo. 
„„..  vi/.  m  part  a  -losir.  to  forwar.l  th..  .Mnployor  s  n.l.MVst 
,„„,'  in  part  to  t^ratify  a  fo-lin^' of  irritation  or  vr.at.on 
:,,  „,..  ,niM.l  ..[  tho  Korvant.     It  is  holi.,vo.l  that  n>  such  a 
,,,s..  if  an  .nVclivo  motivo.  tl.ou-h  not  tho  only  on.s  is 
„V  pn.n.oto  tho  onn.loyor's  inlnvsl,  tho  servant  is  no 
,,.liM.'  ontsi.lo  J.o   h.opo  of  his  anvhorily  U.  an  .Uo.it 
M.tli.-I.Mit  to  roliovo  tlio  master  fr.nn  r.^por.s.hihly. 

'n,„u"li  as  hrforo  statr.1.  tho  master  is  not  -encrally 
,i,,,l.,  f,:;-  th,.  cri.ninal  act  of  tho  servant,  there  aro  cases 
which   estahhsh    that   tho    hahihty  may  i'Xist    notwith- 
-,  n.ain-  that  the  act  is  of  a  criminal  character,     l.ms, 
in     l>.M-   V.    }hn.l.v,{r),    :x    maiia-or    of    a    furniture 
.l,.,!er  was  Ruiltv  of  assault  in  tlu,  course  <.f  altomptniK 
lo'r»-ain  possession  of  some  of  liis  employer's  turn.ture. 
The  employer  was  hoM  liahlo  notwithstan.lin?  that  tho 
assault   waB  a   criminal    otVence   an.l    that   the    servant 
l.a,!   heen  reloasea   from  any  civil   cnnse-iuences  under 
.»l  V  •>-,  Vict  c.  100,  s.  55  (.-,1).  With  this  may  ho  compared 
Uie  c'ise  of  Cln-'hirr  v.  r.'iil.,,  (7).  where  the  cnmmal  act 

'%  :i»5)  1  K.  n.  237 ;  7 1  L.  J.  K.  l',.  I7n  :  .i  I..  T.  1 .2  ,  21  T,  T,.  U. 

1:111. 
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^51)  In  .-/„»,sv.  f';;i'-(,,f';:^- ^r;irVui:.i' tn;w!iS 


N.  B.  U.  IV'J ;  f.  S.  C.  K.  Wl.an. 
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O.  T..  11.  55,  lis  to 


iiiiljility  for  the  act  of  a  dcrvnul  in  proouruiu 


n 

arrest. 


n 
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.'2  Till'.  E>rri.i>Yi:i!s'  LiAiirMTY  Arr,  ISSO. 

was  ('ninmil(.t'(l  otitiivly  tor  ilio  boiiofit  of  tlie  scrviiiit 
liiniM'lf;  and  Citi-.riis  IJi'r  A'<siinnh-r  Co.  v.  Ilrni(ii(r), 
wlicrc  an  cmiilovcr  was  lusld  irsponsiljlo  l'<,r  an  nn- 
authoriscd  lilu'l  ))ultlislicd  by  the  scrvaiil  in  tlio  course  of 
liis  eniploynicnl. 

'i'lic  Scottisli  decisions  are  generally  in  accord  \vitli 
those  pi'ononnt-ed  in  the  Knslisli  courts.  Tlius,  in 
/-.■'//.s-  V.  S((t'hiii'(J  I'nr  Ldliiiiir  Assucidtiini  (s),  the  master 
was  lield  iiahle  lor  a  slander  uttered  hy  his  servant 
whilst  acting;  in  liis  master's  interest  though  without 
special  instructions.  Hco  also  Ollriai  v.  Eiiriin  Jrhih 
.1     ('".(t),   an<l    MarL'irJr    V.    Chniji    [fill    lliidvopathir 


(c)    ■/'//'(/  ///'■  iiijiiri/  ifds  iiihirniilahlf  nr  nnf  caiixfd 
I'fl  lii;lli;l>iic('. 

"Where  a  niast(>r  takes  all  such  precautions  as  a  man 
of  ordinary  i)rudencc  and  skill,  exercising  reasonable 
foresight,  would  us(i  to  avert  danger,  he  is  not  respon- 
sible because  he  may  have  omitted  some  possible  i)ro- 
caution.  which  the  after  events  suggest  he  might  have 
ri'sorted  to  (.vj). 

This  rule,  which  limits  the  direct  liability  of  a  master, 
equally  protects  him  if  injury  is  caused  through  his 
servant  not  taking  every  possilile  precaution. 

A  person  is  not  resi)onsible  for  latent  defects  in 
machinery,     whicli    could     not    liave    been     (h'scovered 

('■)  [loot]  A.  C.  1:27;  73  L.  J.  P.  C.  :02  ;  90  L.  T.  739;  £0  T.  L  R 
■I'JT. 

(a)  7  F.  020. 

{t)   IIS.L.  K.  GSO. 

{!i)   [IOCS]  S.  C.  2(XI;  .15  S.  I,.  K.  130. 
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(f.-j)  In  ll',„W  V.  Cnwduin  Tucillc  n<iil.,  fi  R.  C.  U.  5(il  ■  30  S  C  U 
110,  It  WHS  held  tliiit  ihe  railway  was  nnt  liab'f  for  "i  !r.;.,rv  raiic.-i  to 
11  workman  iiy  reason  of  weeds  and  grass  liavinL'  h.'.  m  iuiowed  te  "row 
on  a  side  track.  " 


I'navoidaui.i;  Inmiuv, 


o3 


pi'i'vionsly  to  lliu  aecident,  for  such  casori  are  rigai'cled  as 
iii(;vital)lo  (./■)  (.');!). 

Likewise,  if  the  injury  was  occasioned  hy  tlie  act  of 
(iod,  as  througli  lightninfj;  or  tempest,  or  hy  the  King's 
fiifiiiies,  it  is  regard  1  as  inevitahlc  accident,  and  the 
master  is  not  h  hie.  Y-.v  an  event  to  he,  in  llie  h'gal 
sfiise  of  tlie  tei  i.  an  act  of  «'iod,  it  is  not  necessary 
that  it  should  i  >';  have  ha^'pened  Ijefore,  hut  it  is 
sul'ticient  that  its  iiappening  could  not  reasonably  have 
liuen  aiuici2)ated  (//)  (.ji). 

J5y  the  King's  enemies  arc;  meant  the  jjuhlic  I'nemies 
of  a  reigning  sovereign,  and  not  mere  private  rioters  or 
(l([)redators  who  may  be  making  war  against  the  peace 
(it  the  Sovereign  in  his  own  dominions  (:).  Although 
such  persoiiS  do  not  citme  under  the  term  "King's 
enemies,"  yet  any  sucli  acts,  if  amounting  to  //s  in'tjnr, 
would  absolve  a  defendant  sued  for  personal  injury 
either  by  a  stranger  or  one  of  his  own  servants,  upon 
thi!  ground  that  the  actions  nuist  be  founded  u[»oh 
negligence,  which  in  such  a  case  would  lie  absent. 

All  actions  for  damages  for  personal  injury  in  tlie 
aliscnce  of  a  contract  must  be  founded  upon  the  breach 
of  a  duty  owed  to  the  person  suffering  the  injury. 
Where  there  has  been  no  breach  of  tlie  only  duty  wliich 

I- 1  l:,'a,lh,'ad  V.  mdhnv.l  Hail.  Co..  L.  li.  -2  Q.  IJ.  41J ;  L.  H.  4  Q.  1!. 
(i:x.  Cli.)  ;J7'J;  liiclKinlsuii  V.  (hcit  Kiistcni  liail.  Co.,  1  C.  F.  D.  il-2  ; 
Stukc.i  V.  J-Jastiiii  Counties  Jinil.  Co.,  2  i\  &  F.  G'Jl. 

(V)  Nitrati  -Phosphate  Chiinual  Co.  v.  London  and  ijt.  Kallu-rini's 
Ihi'dc  Co.,  "J  Ch.  1).  5oa  ;    Vauijhan  v.  Tuff  Vale  lUiil.  Co.,  5  H.  &,  N.  GV'J. 

{X}  liusscll  V.  Kicmann,  17  C.  B.  (n.s.)  IGa. 
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(03)  lSadg,:roto  v.  Grand  Trunk  UaiL,  19  O.  K.  191. 

(04)  In  Canadian  I'acijic  Hail.  v.  Chaiifoux,  M.  L.  R.  3  Q.  P..  324  ; 
'J-i  S.  C.  U.  721,  it  was  held  tbiit  the  railway  was  not  responsible  for 
llio  br(>iikin<,'  of  a  rail  due  to  the  severity  of  the  climate ;  and  see 
liaiLii  V.  Catcs,  11  B.  C.  U.  02,  and  Nordluiini'r  v.  AUxamlrr,  M.  L.  14. 
;)  S.  (J.  283  and  G  IJ.  H.  402  ;  19  S.  C.  li.  248.  In  (I nut  Uedcnt.  Had. 
V.  Jtraid,  1  Moo.  (I'.O.)  N.  S.  101,  and  in  Qurbir  ct  Lake  St.  John  Uail. 
V.  Julivn,  37  S.  C.  K.  G32  ;  G  C.  Uy.  C.  54,  it  was  held  that  the  subsidence 
of  rai!\v:iv  ruiliankmentH  was  y.rimd  iacio.  evidence  of  negliiiont  con- 
struction, and  was  not  shown  to  bo  due  to  causes  which  should  not 
have  been  foreseen  and  guarded  against. 
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Tin:  Emi'i,()vi:i!s'  Liauimty  Act,  1880. 


ill  such  circumstances  tlie  law  imposes,  viz.  the  duty  to 
tak(!  rt'asoiiahlc  care  either  on  the  part  of  the  person 
unfortunately  occasioning'  tin;  injury,  or  his  sujxjrior 
uiiswerahle  for  his  defaull,  i\u)\\i  can  be  no  le^al 
lial)ility(55). 


(d)    Tliat  the  iiijiiml  jxr-son  nan  a  tn'sjianacr,  i>r 
lucre  Vucidhi'. 

If  the  iilaiiUirt'  met  witli  his  injury  at  a  place  where 
he  either  had  no  business  to  be,  or  where  he  was  to 
suit  his  own  convenience,  and  with  the  mere  licence 
of  the  defendant,  he  cannot  recover  if  injured  either 
by  the  defendant's  own  iief^lij^'eiice,  or  by  that  of  his 
servants  («)  ("n;). 

A  wilful  trespasser  cannot  recover,  for  the  law  gives 
no  compensation  to  wrongdoers. 

The  reason  for  this  is,  that  negligence  being  only 
a   breach   of   duty   which   the   law   attaches   to  certain 

(a)  Sulllnni  v.  M\dci\-<,  11  Ir.  C.  L.  K.  (n.s.)  4CC\ 
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(55)  Where  tlic  tL  a^ecl,  a  skilled  (.'leetrician,  bad  undei'taken  to 
put  tlie  defendants'  jilant  in  order,  iho  failure  to  discover  defective  in- 
sulation which  caused  his  death  was  attrihuted  to  tlic  deceased,  and  it 
was  he'd  that  there  had  hcen  no  breach  of  diitv  hv  tho  defendixnts ; 
Thividson  V.  Stuart,  14  :Man.  11.  74  ;  34  S.  C.  11.  215"  Thcr.^  is  no  liability 
for  a  railway  accident  due  to  .i  misunderstanding  on  the  part  of  the 
workmen;  Umriqan  v.  Granhii  Consi)lidatcd,  14  15.  C.  K.  S'J ;  and  see 
Jllnck  V.  Ontiuio  niurl  Cu.,  i'J  O.  U.  578,  and  Ihadford  v.  McClani 
MiiiuifactHnni)  Co.,  23  O  U.  385;  21  Ont.  A.  U.  104;  til  S.  C.  K.  2'Jl.  ' 

(5G)  In  MiShdiii-  v.  Tuivnto  Hamilton  it  Buffalo  Hail.,  31  O.K.  185, 
it  was  held  that  the  tres))asser,  an  iiifant  of  twelve  years  of  age,  could 
not  recover,  t.'omparc  .V(//vi».s  v.  Pi/j/iott,  29  S.  C.  R.  1S8.  The  ijuestion 
of  a  sjiocial  duty  in  the  case  of  tilings  likely  to  alluro  children  was  dis- 
cussed in  Stnilk  V.  7/</;/c.-i,  29  O.  U.  283.  To  force  a  child  to  jump  otT  a 
moving  train  is  negligence,  even  tliough  tho  child  has  no  right  to  be 
there  ;  Martin  v.  TJir  (Jiicoi,  2  Exch.  Ct.  H.  328  (reversed  on  another 
f^round,  20  S.  C.  U.  240).  In  Blarkmorr  v.  Toronto  Strcit  Itail.,  38  V .  C.  K. 
172,  it  was  held  that  a  newsboy  selling  papers  in  a  street  ear,  being  a 
mere  licensee,  nmst  take  the  ear  as  he  found  it,  and  had  no  right  of 
action  for  the  company's  negligence  in  not  supplying  a  step.  In 
Carroll  v.  I'rnman,  23  U.  II.  283,  it  was  bold  that  to  allow  a  child  of 
eight  to  ride  on  a  mowing  machine  was  negligence,  and  that  it  was  not 
material  whether  ho  was  a  mere  licensee;  and  see  Sliprriiinn  v.  'Voronlit 
(In 'I  onil  Jiriiir  Jtail.,  .34  L'.  C.  K.  451;  lloWrta  v.  llaivkins,  tj.  li.  7 
y.  li.  428  ;  29  S.  C.  K.  218. 
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rolationsliips,  there  is  no  duty  at  all  owed  to  a  person  who 
occupies  the  position  of  a  trespasser  or  (except  not  to 
entrap  ini)  a  bare  licensee,  and,  eonse(iuently,  quoad 
such  person,  there  can  1)e  no  ne;,'!igence. 

T!k!  latter  principle  is  fully  discussed  in  the  case  of 
Sn.lhroir  x.  Sfunir,!  (h),  where  the  plainLitr  was  a  guest 
„{  the  defendant's,  and  when  leaving  the  house  a  loose 
pane  of  glass  fell  from  the  door  as  he  was  puslnng  it 
open  and  cut  him.  It  was  held  that  he  could  not 
recover,  Bu.vmwk.ll,  13.,  intimating  that  if  the  plamtiil 
had  been  at  the  house  upon  business,  or  if  he  had  been 
injured  by  anything  in  the  nature  of  a  trap,  he  could 
have  recovered  (<■)  (:u). 

Upon  the  same  ground  the  plaintitV  failed  lo  recover 
in  tlie  case  of    HiuUM  v.  K^rlun  (,/).     The  defendant 
possessed  land,  with  canals,  cuttings  and  bridges  across 
the  same,  which  land  and  bridges  were  used,  with  his 
permission,  by  persons  passing  to  the  docks,  and  one  of 
which  bridges,  being  unsafe,  occasioned    the   injury  m 
respect  of  which  the  action  was  brought.     Willks,  J., 
in    "ivin-'    judgment    for   the   defendant,   said:    "  ihe 
dedication  by  the   defendano   of   his    land    was   m    the 
character  of  a  gift.     The  principle  of  law  as  to  gitts  is 
that    the    giver    is    not    responsible    for   damage    from 
insecurity     of    the    thing,    unless    he    knew    its    evil 
character,  and   omitted   to    give  notice  of    the  same  to 
the  donee"  ('). 

lb)  1  II.  &  N.  217  ;  20  L.  J.  Kscb.  3;W. 

(,/)  L.  K.  2  C.  p.  371.  ,  ,  „, 

,.)  Sec  DuUk  V.  Smith,  7  H.  &  N.  736;  Uobcrt.on  v.  Ada,nsou,U 
Sc.  Soss.  Cas.  (2ud  scr.),  p.  1%. 

Canadian  Notes. 

1^1)  The  dutv  to  a  person  who  cornea  on  business  was  coiisulcrcd  m 

453;  35S.  C.  K.  05;  i  C.  Ky.  C.  l'J7. 
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.■)(>         Tin:  KMi-i.oYKiis'  Liauimtv  Act,  1S8(I. 

[ii  Hiinlnll  V.  ///<■/, /.s.«-/;  ( /),  a  .rii-i  having  to  ciill  upon 
I)usiiu's.s  iit  ii  certain  houso,  took  with  lier  a  ,;  boy 
four  yi'ius  old,  who,  in  conse(jiionfe  of  th(  .U'ctive 
slate  of  the  area  raihii|j;s  in  front  of  llie  liou.se,  fell 
through  and  was  injured.  In  an  action  aj;ain.^t  the 
occupier  of  tlie  house  it  was  held  that  the  child  could  not 
recover,  that  lie  was  at  the  most  a  mere  licensi;e  on  the 
premises,  and  the  occupier  was  under  no  duty  to  take 
measures  to  ensure  his  safety  (58). 

luitilulor  V.  i-'iiitrsnti'  ((/)  was  another  ease  in  which 
this  principle  was  carefully  considered.  It  was  an  action 
lirought  under  Lord  Campbell's  Act,  by  the  widow  of  a 
man  who  had  bei'ii  killed  wliilst  upon  land  in  the  occu- 
Jiation  of  the  deteiidant.  The  defendant's  workmen 
were  excavating,  and  drawing  up  the  earth  excavated  in 
a  large  bucket  by  means  of  a  steam  crane.  The  deceased 
man,  who  had  been  engaged  by  a  builder  to  watch  some 
unlinished  buildings,  and  who  had  nothing  to  do  with 
defendant's  woik  or  workmen,  stood  watching  the  i)ro- 
gress  of  the  work  in  such  a  position  that  he  allowed  the 
loaded  bucket  to  pass  a  few  .'eet  above  his  head.  The 
chain  .suddenly  broke,  and  the  oucket  fell  and  killed  him. 
The  judge  who  ti'ied  the  action  non-suited  the  plaintitf ; 
and  this  non-suit  was  ui)held,  first  by  a  Divisional 
Court,  and  afterwards  liy  the  Court  of  Appeal,  upon  the 
ground  tliat  the  deceased  uuin  was  at  the  most  a  mere 

(/)  50  L.  J.  (>.  ]?.  101.     Sen  also  Moiian  v.  Waddcll,  11  II.  (Si',)  M. 
(.;)  UiJ.  U.  1).  471;  4'JL.  T.  CU. 

Canadian  Notes. 

(5.S)  Compafo  Suniisli'f  v.  7'.  F.,il,in  Co.,  2.5  0.  R.  78  ;  21  Out,  A.  R. 
62-1 :  21  S.  C.  11.  7US,  where  an  iiifiuit,  nged  two  and  a  halt  jears,  taken 
to  a,  shop  hy  his  laother,  was  injured  1)V  tiie  fall  of  a  mirror,  and 
AiiMouu,  C.J.,  said  ('lb  ().  Ii.  p.  82) :  "  If  it"  fell  hy  reason  of  any  active 
interference  with  it  hy  the  ehild,  the  question  for  the  jury  would  ho 
whether  the  child,  having  heon  hrought  into  proximity  with  f  he  mirror 
by  the  invitation  of  the  defendants,  and  tlio  mirror'  heing  an  ohjoet 
likely  to  attract  the  attention  of  a  child  and  to  cause  it  to  indulge  its 
childish  instinct  hy  meddling  with  it,  the  defendants  were  guilty  of 
negligence  in  having  the  mirror  so  insecurely  placed  that  it  could  he 
overturned  by  a  child  of  such  teuJer  years." 
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licensee,  tluit  he  stood  where  he  did  subject  to  all  the 
risks  of  the  i)Osition,  and  that  his  widow  could  not 
recover;  Lord  Esuku  saving;,  "the  defendant  owed  no 
duty  to  the  deceased,  and  had  never  undertaken  with 
hiiii  that  his  servants  should  not  be  suiltyof  nef,'lisence." 
This  case  was  followed  and  approved  l>y  the  Court  of 
AplJoal  in  'l'i>Uinii>»'n  v.  Diir'n.-^  (Ii). 

That  some  duty  mcy  be  owed  even  to  a  mere  licensee 
is  shown  by  the  cise  of  Harris  v.  /'<*/7/  <i-     '".('>•     1" 
this  case  the  plaintiff  was  allowed  to  ride  on  an  engine 
on  a  temporary  line  of  railway  and  was  injured  by  ihe 
inline   coming   into  collision  with  a   truck  winch  was 
negligently  left  on  the  Hne  by  the  defendant's  servants  :— 
//,"/,/,  that  there  was  evidence  that  justified  the  jury  in 
iiiuliiig  that  tlie  defendant,  who  had,  through  his  respon- 
sible officials,  permitted  plaintiff  to  ride  on  the  engine, 
was  wanting  in  the  duty  owing  even  to  a  mere  licensee  (.v..). 
In  this  connection  reference  should  now  be  made  to 
tlie  recent  case  of  ('.>i>hr  \.  Mi'll'iiul  (hunt  ]V,strni  Hail. 
,,/  Inhtinl  (iHtr,  p.  7,  which  appears  at  first  to  contradict 
the  proposition  that  no  duty  is  owed  to  a  tres[)asser.     In 
this  case  the  House  of  Lords  held  that  a  child  injured 
whilst  trespassing  on  defendants'  railway   was  entitled 
to  recover  from  the  company.     This  decision  has  been 
much  canvassed,  but  it  really  turned  upon  the  proper 
iiifn-ence  arising  from  exceptional  facts.     The  knowledge 

(;,)  57  L.  J.  C.>.  B.  3'J;2 ;  08  L.  J.  Q.  B.  OS.  Sec  also  Manuij  v.  Sivit, 
CS  L.  J.  Q.  B.  7J{i.  ^   T    1, 

(i)  [1003J  2  K.  B.  21'J ;  7J  L.  J.  K.  B.  720  ;  8'J  L.  T.  17i ;  10  T.  L.  U. 

D37. 

Canadian  Notes. 

(59)  Compare  Slui-nnan  %:  Toycmlo  Chri/  and  Bnirc  n,nl.  U 
V  C  U  451,  and  Ontlumi  v.  Toronto  Oirii  and  JUucr  Rail.,  23  L  .  L.  0. 1 . 
511,  whore  it  was  held  that  oflioials  had  no  authority  to  i)erm]t  vlain^ 
lilTs  to  rido  on  thu  traii>s.  In  Collia-  v.  Michujan  Ccntnd  Lnil  It 
Ont  \  K.  C30,  the  plaintilT'K  son,  who  had  permission  to  be  in  aetenU- 
anfs  railway  vard  for  the  purpose  of  leaniina  the  duties  of  a  car 
checker  (with  "a  view  to  future  employment),  was  run  over  and  biH.'-'dj'J 
an  ensine  ruuninR  through  the  yard  without  ringing  a,  bell,  and  t  wm 
held  that  the  deceased  was  u  iiceiisec  and  llic  plauitifE  entulcd  to 
recover. 


58 


Tin;  Emi'loyku.s'  Liauiijty  Act,  1880. 


and  neglij^t'iico  of  the  railway  compauy  were  held  by 
Lord  OoiiLixs  to  amouiil  to  "  an  invitation,"  and  by  Lord 
Atkinson  to  unioimt  to  "  at  least  a  license  "  to  the  child  to 
go  upon  the  premises.  Conip.  O'llrim  v.  I\iirl<;>  Arhih 
,i('o.,  [1!)U7|  S.  C.  !>75  ;  -14  S.  L.  11.  i'M\ ;  and  Lihc;;/  v. 
llalkn;  7H  L.  .L  K.  B.  H71. 


Duty  arising  from  Contract  with  Another. — Upon 
somewhat  similar  reasoning  was  founded  a  principle 
applied  in  some  of  the  older  cases,  that  a  vendor  or 
supplier  of  articles  to  be  used  for  a  special  purpose, 
even  when  sold  or  supplied  with  a  warranty,  owed  no 
duty  -  at  all  events  in  the  absence  of  fraud — except 
to  the  person  himself  to  wliom  such  articles  were  supplied 
or  to  whom  the  warranty  was  given. 

This  was  disthictly  laid  down  in  Wiiitirhnttoin  v. 
Wr'uiht  (J),  where  the  plaintili",  the  driver  of  a  mail 
coach,  sued  the  defendant,  who  provided  a  coach  for  the 
purpose  of  cariyiiig  the  mails,  and  therefore  necessarily 
for  the  purpose  of  lieing  driven  by  sonie  one,  for  having 
supplied  a  defective  coach.  The  contract  to  provide 
proper  coaches  was  made  by  the  defendant  with  the 
rostmasler-General.  It  was  held  that  the  plaintili"  could 
not  recover,  upon  the  ground  that  the  defendant  owed 
no  duly  to  the  plaint:*!",  and  that  unless  the  operation  of 
such  contracts  as  these  was  confined  to  the  parties  who 
entered  into  tiiem  "  the  most  absurd  and  outrageous 
consecpiences  would  ensue." 

In  the  case  of  (ic(ir(jc  v.  SkcruKjtun  (/.)  almost  the 
reverse  was  decided.  There  the  plaintiti"'s  husband 
2)urchased  a  chemical  compound  from  the  defendant,  as 
a  hairwasli  for  his  wife.  This  proved  to  be  deleterious, 
and  the  plaintiffs  wife  was  injured.  The  Court  of 
Exchequer  held  that  the  wife  could  maintain  an 
action. 

{j}  10  M.  &.  W.  100. 

(k)  L.  11.  5  Ex.  1 ;  39  L.  J.  Es.  8 ;  21  L.  T.  495  ;  13  W.  U.  118. 
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The  cuHe  of  I.amruhr  v.  /.<r//  (/),  where  a  man  bought 
a  "un  for  the  ust3  of  himsolf  un.l  his  sons,  and  the  gun 
..xpl.HliMc;  and  injuring  on.;  of  tlie  sons,  the  defendant 
uiis  licld  Hal.ks  was  d.cided  upon  tlie  ground  of  fraud, 
the  defendant  having  warranted  the  gun  to  have  heen 
made  hy  a  celebrated  gunniaker.  This  decision  ca.mot 
really  be  said  to  have  turned  upon  the  question  of  duty 
owed  to  the  plaintilf,  though  genorally  cited  as  a  case 
bearing  upon  this  question. 

The  case  of  l.nwinuid  v.  lloUhhtii  (<-),  where  the 
decision  was  that  the  defendant  was  not  liable  for  the 
result  of  the  bursting  of  a  patent  lamp,  which  injuixn 
the  wife  of  the  purchaser,  was  based  on  the  absence  of 
either  fraud  or  negligence,  and  upon  the  ground  that  the 
implied  warranty  could  not  in  this  particular  case  be 
said  to  be  so  extensive  as  to  make  the  defendant  liable. 
This  appears  to  have  been  a  decision  upon  an  extreme 
Btate  of  facts,  n.)t  founded  upon,  indeed  rather  nicoii- 
Histeiit.  with,  the  principle  supposed  at  the  tnne  to 
govern  that  class  of  case. 

Decision  in  Heaven  r.  Pender.-In  the  year  1883, 
^vas  decided  by  the  Court  of  Appeal  the  well-known  and 
often-cited  case  of  llninn  v.  V<u,hr  {n).     The  case  came 
up  on  appeal  from  the  judgment  of  the  Queen's  Bench 
Division  directing  judgment  to  be  entered  for  the  defend- 
ant on  the  ground  that  the  defendant  could  not  be  made 
liable  on  the  following  facts  :  Ti^'.  piaintift*  was  employed 
l,y  (1.,  who  had  contracted  with  a  shipowner  to  paint  a 
siiip  which  was  Iving  in  the  defeiidanfs  dry  dock.     The 
defendant  had  contracted  with  the  shipowner  to  erect 
staging  round  the  ship  for  the  purposes  of  the  painting, 
which  staging  it  was  known  would  necessarily  be  used 
by  the  painter  and  his  workmen.     One  of  the  ropes  of 


(0 


2  TM.  &  W.  519 :  4  M.  &  W.  337. 


(m)  C  Kx.  7G1 ;  20  L.  J.  Ex.  430. 

(n)  11  Q.  li.  D.  503  ;  52  L.  J.  Q.  B.  702  ;  49  L.  T.  35<. 
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tlif  stiin;iii;,r  \\,i^  (k'foc't ivf  iiiid  tlif  (li'feM(laiit  Wiis  f^'uilty 
(it  iu'^'li;,'(MK'c  ill  .sii|)i.Iyiii^'  tliis  rope  foi-  tlit;  luirpo.si'. 
AMiilo  till)  i)liiiiit!t}"  Wiis  .stiiii(liti<,'  on  the  staj^'iiig  euKiigcd 
111  iiiiiiitiii;,'  till'  sliip,  tlie  ropu  liroke,  mid  he  was  iiijiinMl. 
Tlic  CoiiiL  of  Appeal  licld,  rcvcrsiiif,^  tlu."  jiidj^'iiiciit  of  tlits 
(JiuriTs  ]!nidi  Division,  thai  the;  defendant  was  liahle 
for  lh(!  injin-y  .so  caused  to  the  plaintiff. 

Here,  then,  we  have  the  cjuestion  clearly  raised  whellier 
the  le-al  duty  of  the  supplier  of  uii  article,  supi)lied  for 
a  particular  jiurpose,  is  limited  to  the  person  or  persons 
with  whom  h(.  contracts,  or  wliether  it  extends  to  others 
who  necessarily  use  the  article  for  the  purpose  for  which 
it  was  supplied. 

All  liie  i)revious  cases  on  the  suhjecL  were  cite.l,  and 
It  was  contended  on  defendant's  IxiliaU'  that  as  any 
hahihty  on  his  part  could  only  arise  out  of  the  contract 
to  supidy  the  rope,  the  plaintitf,  wlio  was  no  party  to 
t!  is  contract,  could  not  recover. 

It  was  ar;,'ued  that  all  tlu;  earlier  cases  recognised  this 
l)niicii)le,  that  it  was  expressly  laid  down,  as  indeed  it 
a|)[)ears  to  have  been  in  Ifiiitrrhntlmii  v.  \l'ri;ilit  {<>},  and 
that  the  only  case  inconsistent  with  its  application  was 
that  of  (ironir  V.  SLiriinitoii  (j>). 

The  Court  of  Appeal,  however,  aiijiarently  clioso  to 
follow  the  decision  in  Cnn/r  v.  SLrriii'iton  and  to  reject 
that  in  Wiutn-hoitum  v.  n'ruiht,  and  Lord  Esnr.u  laid 
down  the  following  general,  and  very  important,  principle, 
which  although  neither  assented  to,  nor  dissented  from, 
by  the  other  members  of  the  court,  appears  to  us  to  have 
been  the  only  T)rinciple  upon  which  the  decision— a 
dt.'cisioa  of  the  whole  court  -could  logically  have  been 
founded.  He  says:  "The  proposition  which  these 
recognised  cases  suggest,  and  which  is  therefore  tc  ho 
deduced  from  them  is,  that  whenever  one  person  is  by 
circumstances  placed  in  such  a  position  with  regard  to 
another,  that  every  one  of  ordinary  sense  who  did  think, 
(o)  Ante,  p.  b6.  (j,)  ,i„/c',  p.  5S. 
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woulil  at  once  recognise  that  if  he  did  not  use  ordinary 
can;  and  skill  in  his  own  cnndMct,  with  rrgard  to  those 
cirt'innNlances,  he  would  cause  dan^^cr  of  injiu'y  to  the 
person  or  ijropiirty  of  the  other,  n  duty  arises  to  use 
ordinary  care  and  skill  to  avoid  such  danger"  (7). 

Tins  decision,  so  often  relied  upon,  jjroved  of  great 
importance  to  workmen,  who  so  constantly  have  to  work 
with  articles  or  upon  erections,  such  as  scatVoMs,  etc., 
supplied  or  made  Ity  third  parties  not  under  contract 
with  them,  hut  usually  under  contract  with  their  em- 
ployers. If  tlio  proposition  laid  down  in  llrnnii  v. 
I'l mil  r  is  coi'rect,  workmen  who  are  necessarily  hrought 
into  contact  with  the  articles  so  supplied— in  other  words, 
hrought  into  contact  with  articles  which,  allliougli  not 
supplied  ti>,  are  supplied  ./'-/•  them— have  a  common  law 
right  of  action  against  tlie  supplier  if  such  articles  are 
defective,  and  this  quite  apart  from  any  right  given  Ity 
the  Employers'  Lial)ility  Act  in  respect  of  defective 
plant  used  hy  their  employers  (r). 

But  can  this  proposition  he  safely  applied  at  the 
])resent  time  ?  It  is  tliought  not.  Proliahly  no  case  has 
heen  so  often  quoted  and  relied  upon  in  accident  cases 
as  the  case  of  Jlcann  v.  l'ni<l>  r.  The  projjosition  just 
(pioted  has  heen  advanced  in  many  cases,  where  no  duty 
in  fact  existed  towards  the  injured  person  (.s).  Although 
the  law  as  declared  by  Lord  Esher  was  regarded  hy 
many  memb.  -  of  the  legal  profession  as  laying  down  a 
rule  in  far  too  wide  terms,  it  was  not  until  the  year  18!»8 
that  the  decision  of  Ihavru  v.  I'mdrr  was  held  to  1)8 
capable  of  support  upon  grounds  less  wide  than  those 
advanced  by  Lord  Esuicr.. 

In    i'ahdoniait    Bail.    Cn.    v.  Miillinllaiiil  (t),    certain 

(ij)  But  sec  infra,  and  consult  Lord  Eshku's  subsequent  remarks  ou 
this  judgment  in  Lr  Lu'vrc  v.  Uould,  [18'J:jj  1  Q.  B.,  p.  197. 

((■)  Chadwick  v.  FAdcrslie  Steamship  Co.  (1893),  2J  Jl.  TM. 

(s)  Even  in  the  judgments  delivered  in  the  case  Cotton  and  Bowen, 
I;.JJ.,  do  not  acquio-'-'  in  tho  v-ido  prnpn;itio'i  laid   down  by  Lord 

j'SHEB. 

(,  >  [1898]  A.  C.  216 ;  C7  L.  J.  P.  C.  1 ;  77  L.  T.  570  ;  14  T.  L.  R.  41. 
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trucks  iKfloufjinj:;  to  tlio  dofonilants,  woi-o  tiikon  on  to 
nnother  railway  and  afUnwanls  on  to  a  private  train  liti«. 
Tlu'se  trucks  wore,  whilst  on  such  private)  lino,  unilor  tho 
inanagtMiiont  and  (.'oiitrol  o:'  tlio  servants  of  tlui  socond 
railway  company.  Ono  of  thcso  servants  was  killed 
owin?;,  as  was  alle;,'od,  to  tho  defective  limkcs  attaclied  to 
tho  trucks.  It  was  hold  l>y  tho  Tlonso  of  Tiords  that 
these  averments  did  not  show  any  duty  cast  on  tho  Cale- 
donian llailway  Company  in  osijoct  to  any  servant  of 
the  second  railway  company,  and  conseipicntly  no 
liability  to  make  compensation  in  respect  of  the  deatii. 
Lord  iri;i;s('iiKrj<  in  his  juiU,'ment  explains  Uki  f:;rounds 
upon  wliicli  U'ltitii  V.  I'niihr  can  he  siippoiled  willioiit 
resort  to  the  wide  proposition  laid  down  hy  Lord  Ksmku. 
In  the  more  recent  case  of  I^ml  v.  Lnl'lu'd:  (n),  tho 
defendant  had  contracted  with  the  employers  of  the 
plaiiUitT  to  keep  in  repair  for  them  certain  vans.  Owing, 
as  was  alleged,  to  the  negligent  way  in  which  the  rei)air3 
were  executed,  the  plaintitV,  whilst  driving  the  van  in  tlio 
course  of  his  duty,  was  injured.  It  was  held  hy  the 
Court  of  Appeal  (following  W'inli  rhnttinn  v.  Wr'nilit)  that 
the  defendant  was  inidcr  no  duty  to  the  plaintitl',  and  that 
the  circumstances  disdoscnl  no  cause  of  action.  It  will 
be  seen  that  in  both  these  last-mentioned  cases,  liability 
must  have  accrued  if  the  proposition  of  Lord  Kshkr  in 
Ueavni  v.  I'linh  r  had  been  aj)|)lied. 

The  railway  company  in  the  lirst  case,  could  not  have 
denied  that  llu\v  were  aware  that  the  trucks  would  have 
to  be  dealt  with  by  the  servants  of  tho  S(>cond  railway 
company,  u^ion  whose  system  they  were  sent ;  and  the 
defendant  in  the  second  case  would  have  been  compelled 
to  admit  that  he  knew  the  vans  would  Ix;  used  by  the 
servants  of  the  ilrm  with  whom  the  contract  to  repair 
was  made. 

(:.)  rKW»r,|  1  K.  ]'..  ;!?.:;;  74  ! ..  •!,  K.  !;.  I^'!  ;  ^!1  1,,  '1'.  S'iii;  2]  T.  l:.  11. 
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(e)   Thol  thr  \nvn-nl  prnnu  ,n,H  h\wH,'1f  >,uUt!i  nf  ,,.',,rv,nH-e 
mntnhntim,  t»  hrimi  ahoiit  Inn  own  i,ijin-iim. 
Tlu"  noxt  ground  of  dofencG  av.iilablo  to  tlio  employer 
...nmllv  in  an  action  l.y  a  workman  <ih  in  ono  l.rouRht  l.y 
■i   stran'^cr   is,  tliat  thn  plaiiititT  was  himself   Ruilty  of 
n.-H.^en"co,  contril.ntins  to  l.rinK  ahout  his  own  injury. 
Tiris^aoctrino.  so  well  known   as  the  .loctrme   of   eoTi- 
tril.utorv    n.-liK.>nco    is    eonsi.l..rea    later    (see    t.tlr    - 
"Contril..Uorvn.-li^'..nce,"  y..s/.  Chap.MIL).     1-or  smno 
time  after  th.;  Kniplovevs'  T.ial.ility  Act  was  in  operation. 
HUempts  were  ma<le  to  show  that  this  doctrine  of  ron- 
trihntory  negligence  .li.l  not  extend  to  workmen  n.jured 
„„,ler  circumstances  in  which  the  Act  would  otherwise 
have  been  applicahle.     That  such  ar-ument  was  ur.somul 
must  appear  from  th(.  wording  of  the  Act  itself    which 
„iv,>s  the  workman  thr  s.unr  rights  as  though  he  had  not 
heen  a  workman  ;  and  this,  in  the  words  of  Bowkn,  L..).. 
lufore  <iuoted,  "  cannot  mean  greater  rights. '     It  was 
l.owever,  soon  after  th.'.  Act  came  into  operation  decided 
l.V  the  Court  of  (Queen's  Bench,  in  Stnnrt  v.  F.n.nx  {.,), 
that  the  Act  had  in   no  way  altered   the   law   in    tins 
respect,  and  that  it  was  an  answer  to  an  action  under 
tl,e  Employers'  Liability  Act.  as  to  any  other  action    or 
nec^ligence  occasioning  personal  injury,  that  the  plaintiff 
had  been  guiltv  of  contributory  negligence. 

This  case  was  followed  and  approved  upon  this  ponit 
in  ]Vrhlh,  V.  ]U,llnnl  in),  where  A.  L.  Smith,  J.,_said: 
"  We  a"re(>  as  to  the  defence  of  contributory  negligence 
still  behig  preserved  to  the  master  when  sued  under  the 
Act." 

I  r\   V)  L  T   (s  s.)  1:5^  ;  "1  W.  U.  700. 
Canadian  Notes.  ,    ,     ,.  ;  n /. .;/ 
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(f)  '/'hii'  iht-  iiijiircil  jii  rx'iii  ri'huiliinhi  InnI:  ihr  lixl.  nf 
ihiif  iihi'li  KDitiil  tin'  iiijtirii,  "  N'olcilti  lioil  tit 
iiijiiriii "  (i;p. 

The  lasl  (Ifl't'iict'  wliicli  it  is  iicctssarv  to  rt'for  to, 
eoiiiinoii  to  mi  nclioii  lii()iii,'lit  I'ltticr  ]>y  ;i  .stniiif,'*'!-  or  u 
woiKniai),  is  llicdcft  ncf.  wliicli  Ims  tlfrivod  its  iiiiiiii;  from 
llio  Latin  iiia\im  (■iiimcliiliiij,'  the  lu-iiiciplt)  upon  wliicli 
il  is  fouiiiliid,  of  •'  mil  iiii  iii'ii  lit  iiiimiii,"  wliicli  lias  Iwoii 
so  ;,'rt'ally  disciissod  in  actions  iindfi-  tlio  KiiiiiloyiTs' 
Liahility  Act,  and  tiid  cvtciit  of  tlio  appliciUioii  of  wliicli 
to  this  class  of  actions  lias  not  even  yot  been  Katisfac- 
torily  dctincd.  As  to  this,  sen  /x/s/,  Cliap.  NTH.,  titltj  — 
"Tlie  doctritii'  of  '  ]''>h  iiti  iimi  lit  iniiiiin.'  " 


[' 


'2.- Ts  Tin:  Ti,.\iNTiKr  a  "  Wokkman  " '.' 

Tlio  plaintitT  muA  he  a,  "workman  "  within  tlio  moan- 
ing,' of  tht!  I'.mployrr^'  Liahility  Act  to  ho  entitled  to  tlio 
hciiclits  of  it. 

Hy  s.  H  of  tlio  Act  (:),  a  workman  is  dofinod  as  "  ii 
railway  servant  and  any  person  to  whom  the  Employers 
ami  Workmen  Act,  IS""),  applies." 

l>y  s.  10  of  the  Employers  and  Workmen  .\ct,  187")  (n), 
"the  expression  'workman  '  does  not  include  a  domestic 
or  menial  servant,  hut  save  as  aforesaid,  means  any 
person  who,  l)einr;  a  lahourer,  servant  in  hu^ihandry, 
joiirnoyman,  artificer,  handicraftsman,  miner,  or  other- 
wise; ensaffcd  in  manual  lahour,  whether  under  the  a^o 
of  twenty-oiUi  years  or  ahovo  that  apie,  has  entered  into 
or  works  under  a  contract  with  an  employer,  whether 
the  contract  Ik;  made  before  or  after  the  passinj;;  of  this 
Act,  be  e\]»ress  or  implied,  oral  or  in  writinj;,  and  be  a 

(-)  4:!  it  44  Vict.  c.  12.  (,/)  as  it  3;)  Vict.  c.  '.)0. 

Canadian  Notes. 

(01)  X'innan  v.  Hamilton  JJiiilgc   Works  C  '.,  15  0.  L.  K.  457  ;  and 
see  notes,  pp.  227--23'J. 
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.oiiiiai-L  III    Mivirt'  or  ii  ciiiitiiicl   |Mr,Miii'l|y   li»  cxoculu 
,iiiy  \\iirl\  i>v  liilioiir  "  (I'l-i. 

'I'hi  lii>i  tiling'  III  1h'  iiolifi.ll  i.^  ilnil  riijKvjiy  Mii'vaiits 
iiio  iiirlndi  il  iis  ii  \\liol»\  11!^  oiui  loiiiiiri'lu'iihivt'  clios,  ainl 
ilir  (|»  liiiilioii  i>  not  liiniltnl  In  il.om;  uiuplovtil  in  iriiiiiiiiil 
Kilioiir.  Now  ilic  miiMa^'i'r^,  (■krK>.  ,>tiilioi»-miiHlurs,  »'lc.. 
(il  ,1  r.iilwas  fniii|iiiii\,  iiii;  ••  railwiiy  >trvaiUs,"  allliniijjii 
lln'V  luiilil  iiol  in  onliiiaiy  aea!]ilatioii  lif  ralliil  "  work- 
in.  n,"  ut  wliicli  tlif  lunii  ••  railway  M'rvaiil  "  i^  only  oiiu 
i>\  lilt:  lUiliiiitions.  Tlitn:  has  l»»in  no  deci^ioii  ii>  to 
wlutlifr  tlif  wonls  wtrc  inlcmlfil  lo  ii-eliuU!  all  llu' 
persons  in  tin:  hcrvict;  of  a  railway  conniaiiy,  or  only 
llir  railway  workmtMi  as  onlinaiily  iimli  r>tnn(l(..:ii. 

|)oiiif,-tic  and  menial  st;rvanls  air  t'\j»rc.shly  ixcliidcd 
liy  s.  10  ot  tlir  I'jiiiiloyfrs  and  Worknu'ii  Acl.  Tlit; 
-fiu'i-al  dt'linilion  ot  a  donuslic  sisrvanl  is  oiir  wlio 
roidis  in  tlir  nia^U'i's  Iioum'.  A  nu  nial  Mrvanl  may 
lia\f  a  Halt;  more  »\ttiiil(;d  mtaniii^',  and  may  includu 
-iivanls  wlioM'  duties  ai)l)erlain  to  llie  lioiiseiioid. 
ahlioii;^li  I  hey  may  not  aeliially  live  in  the  house.  A 
head  -gardener,  iivint^  in  a  eotta;4e  situate  upon  his 
iiia>ter's  |iriiperty,  lias  heiMi  held  lo  lie  a  menial  servant  (//), 
a.--  lias  al>o  a  hunlsiiian  (,.). 

Decisions  upon  this  Section.  Theie  have  heeii  a 
iiundier  nt  di:risions  ii|ioii  llie  words  in  ilu!  delinition 
seelion  (.-.  U*)  "  ">'  ullc  nri>*>    iii;i,t'irJ  in   niniiiutl  lalxnir," 

(/,)   .V..(/-(,/;i  \.  AhUt,  -2  C.  M.  A  1!.  61. 
(,  I  SuoU  V.  (imn-f^,  :):!  L.  .J.  C.  P.  25'J. 
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(02)  ('omparf  thu  ilclinillun^  in  lliu  CiiiUKliiUi  .Vil.--,  Aiijit'iulix,  pp.  940, 
'.IoS.himI  'J(U).  lioiiie>-lii-  111-  iiit!iiial  servants  are  oxcludcJ  iu  ail  thu  Acts;. 
Ill  Ouliuio,  Manitoba,  ami  Now  Bniiiswiik,  Mrvaiils  in  husbandry, 
■.arilciiing  "V  t'ruit-^rnwjn},',  mo  nlsn  cxclndi  d.  I'lidiT  tho  New  Bruns- 
wick  Act  as  amcnidcd,  "workimu  "  does  nut  iiioludi-,  tuter  iilia,  persons 
.n.mixid  in  ^raiiiti' working;,  lumbi-'ring,  rafting  or  liooiiiiri},'  log.s,a8  clerk 
in  ail  otlLcc  or  shop,  as  seaman  ur  tishcrnian,  etc.    Sco  Appendix,  p.  046. 

(i;:!)  In  Ontario,  Manitolja,  liritish  L'ohiiuliia,  Nova  Scotia,  and  New 
i'l  uiis»ich,    '  woikiuiiii  "  IS  Uclilii-il   li'  iinluil''  ".liiy  ra;:v.ay  ;,LTvai:L, 
iiid  "railway  -orvaiit "  includes  "  tianiway  .servant  and  struct  railway 
ocrvanl."     Appeudix,  pp.  UOl,  'J11,'JJJ,  and  'J  17. 
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iuid  Lhf  c-oiirls  liavu  moic  tliaii  oiieo  held,  in  iicliouh 
uinU'i-  thf  Kiiiploytis'  Liiil.iliiy  Act,  tliul  tlic  mamial 
lahour  lierc  alliuluil  lo,  inusl  lie  <jii.s>lnii  iinnris  witli 
the  manual  labniir  L\t'i-c'iso(l  hy  those  workiueii  whu  art; 
by  iiaiiu!  iiicliKlfd  in  the  dt'linilion. 

in  M'lnidii  V.  Liiiiiliiii  liimnil  < hiiuiin's  ('ii.{<h,  it 
wa.s  decided  In-  the  Coiiit  of  Ai)peiil,  uijlioldiii;?  tiie 
decision  of  the  JHvi^ioiial  Court,  that  an  oiunihu.s  eon- 
(hictor  was  not  a  |iersou  enj;a^'ed  in  manual  labour,  and 
was  therefoi'e  not  a  workman  entitled  to  sue  inider  liie 
Emidoyers'  Liability  Act.  Lord  EsiiEii  in  his  judsmeiit 
says,  thai  the  meaning  of  the  words  ni  the  definition 
section — '•«////  inrsoii  .  .  .  nllirnrinc  iuiiaii<<l  in  immial 
lahoiir  "ii,,  "any  person  en<j;aged  in  the  same  way  as 
all  the  others  enumerated  are  engaged,  although  they  do 
not  go  by  the  same  names  "  (.). 

KoUowiiig  this  last-mentioned  decision  the  English 
conn  has  decided  thai  a  Iraincar  driver  is  not  engaged 
ill  manual  labour  and  not  a  '•  workman  "  within  the 
meaning  of  the  Employt'i's"  Liability  Act.  See  r,»,/,  v. 
.\iirtli  Milniimliliiii  'rruiiufajix  Cn.  (/)  (OD. 

(,/)  (1H84)  l:j  g.  l;.  I),  s.;-  ;  C;i  L.J.  Q.  J5.  y52;  01  L.  T.  (n.:,.)  -IIJ,  ■  :j- 
\\ .  K.  (5'J. 

(.)  Tbc  Siollinh  (li'iiMON  ill  WiImh  v.  ClhuMjoic  'I'nniiWavs  Cn..  5  K. 
(lUi  SCI'.),  p.  '.(sl,  wiuiv  a  tiiiiiiwiiy  loiiductoi-  wiis  held  uiRkr  the  saiii.' 
(Icliiiilioii  lu  the  lUnplovd-,  11,1(1  Wnikiii,.],  Art,  1N75,  lo  he  u  ••  work- 
man "  cuyafied  iii  iiiamial  Uiiiour,  u,i-  cxpie^^lv  disapproved  in  Monian 
V.  I.oiuioii  Uritend  <>minb/is  Co.,si(j.r<i.  \  eompariMni  of  these  two 
ease.^  is  liilcresliu-,  as  showing  what  widelv  dilt'eient  views  luav  he 
taken  liy  hi^.rlily-trauud  minds  u[ioii  a  suiijeet  itseU'  commoiij>hi(p. "  In 
the  Seoteli  ( ase.  the  Low,  .lihrici:  (  j.euk  savs  :  "  I  am  ol  opinion  that 
the  respondent  was  a  workman  in  the  .sense  of  the  statute,  lie  was  not, 
other  Ihanalaliourer  einpl.ued  to  attend  on  the  tiamwav  ears,  as  laueh 
s,>  a-  a  nniiier  eiiii.Ujyed  t..  work  a  wmdhiss  or  tlie  K^-'aiiny  of  a  pit,  or  a 
man  i  j;aged  to  t^uide  the  horses,,!  a  traek-lioat  on  a  eanal.  lam 
unable  to  draw  any  distinetioii  whirh  woiiUl  not  neutralize  the  Aet 
altogether.'  And  Lord  Okmidai.i:  added:  '■  I  can  entertain  no  doubt 
hut  that  he  K  u  ^sorknlau."  Lord  (iuTORD  deelined  to  exiiress  anv 
opinion  on  tlie  point. 

(/)  (1887)  1S(,).  B.  D.OSH;  ,0C,L.,1.  (J.  H.jjrt);  ,^6L.T.44S:  :io  W.  11 
r)77  ;  ;i  T.  L.  U.  6:i8.  See  al-o  JIanf  v.  Omit  Xi>ilh,yn  liiiil.  Co.  (18'J1) 
(.0  L.  J.  Q.  H.  tilG  ;     Is'Jl    1  (J.  H.  (iOl,  as  to  a  railway  ^'uard. 
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(U4)  Tramway  and  street  railway  servants  are  iiieluded  in  Canada. 
tjee  p.  liO,  note  08. 
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Dill  luoru  recently  a  Divi.sioiml  Court  luis  decided  that 
ihe  drivei-  of  ii  motor  oiuiiil)u.s  is  eiiRiifjed  in  manual  labour, 
^jiisili  III  iinirrix  with  tlie  labour  mentioned  in  s.  10  of  the 
Kmi)l().yerH  and  Workmen  Act,  lH7o,  and  is  i-onseciuently 
a  "workman"  within  the  Employers"  Liability  Act 
{Sinilh  V.  A'i'iiiriutM  OmniJiim  Co.  0/)).  This  decision 
was  arrived  at  upon  facts  wiiich  showed  that  in  addition 
lo  liis  duty  as  driver  of  the  car  the  man  Jiad  to  work  on 
the  car  itself,  and  was  supplied  with  spanners  and 
wrenches  for  that  purpose. 

With  these  cases  must  lie  considered  the  case  of 
Vnniioiitli  V.  Fninrr  (/'/),  where  it  was  decided,  but  without 
any  ^reat  discussion  u^jon  this  point,  that  the  plaintiff, 
who  was  a  wharfinger's  carman,  and  wliose  duty  was  not 
oidy  to  drive,  l)Ut  also  to  load  and  unload  the  goods 
tninsported  on  the  trolley  which  it  was  his  Imsiness  to 
drive,  was  a  workman  within  the  meaning  of  the 
Employers"  Liability  Act  (/). 

On  similar  reasoning  it  has  been  held  that  a  stage 
manager,  who  was  also  a  stage  hand,  and  part  of  whose 
duties  attached  to  his  second  capacity  was  lo  shift  theatre 
lui'iiiture  and  scenery,  was  a  "  workman  "  within  the 
meaning  of  the  lOmployers'  Lialiility  Act(/,i. 

It  has  also  Ijeen  decided  in  England,  thai  ordinary 
.-^hop  assistants,  engaged  in  attending  upon  untl  supplying 
the  customers  wlio  come  to  the  shop,  although  a  con- 
>ideraljle  part  of  their  work  may  consist  of  manual  labour, 

( /)  [1907J  1  K.  h.  'JIO  ;  70  L.  J.  K.  B.  671 ;  90  L.  T.  675  ;  Sd  T   L    U 

asi.  ■    ■ 

(h)  V.)  m.  13.  D.  017  ;  .07  L.  J.  Q.  D.  7. 

(!)  It  wi^  docided  in  Kiiiri  v.  London  Im/iioucd  Cab  Co.,  6S  L  .1 
ij.  11  450;  2;i  Q.  B.  D.  2S1,  that  a  (.■aljiuaii  liicusod  under  tli'i:  Metro- 
pohlau  Hackuoy  Ciiiriagcs  Act(0  A  7  Vict.  i-.  sG),  is  not  tho  servant  ol 
tlie  cab  ijroprictor,  and,  altliou^h  tlic  propfictur  is  liable  for  bis  iie"li- 
KoncL,  he  could  nut,  probably,  sue  such  proprietor  under  tho  Kiuplovers' 
Liability  Act.  See  i'oiclrr  v.  I.ock.  L.  U.  7  C.  P.  27ii  :  Keen  v  Hcnni 
l.s;)4 ;  1  Q.  a.  292  ;  Oat,:-,  v.  Bill  d-  Hon,  [1902]  2  K.  K.  3H  ■  71  l"  J  K  B 
702 ;  87  L.  T.  2o3  ;  18  T.  L.  K.  592  ;  and  observations  of  \Vii,i.,'ams  and 
UoMKlt,  L.JJ.,  m  this  last  case  as  to  real  relationship  between  the  eal) 
proprietor  and  the  ciil)-drivcr. 

(/r)  Huihhrook  \.  (Iiini-ihii   I'.ilacr   'i7;a(//r,  24  T.  L.  U.  017  :  aliirmcd 
ill  Court  of  Appeal,  25  T.  L.  U.  25S. 
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me  not  '•  \\orkiiieii '"  williiu  s.  10  of  tliu  Einployers  aiul 
AVorkim'ii  AeL  (/).  Tlu'Si;  classus  of  pfiboiis  aiv,  tiiere- 
fori',  not  eiitilk'il  Id  tlic  buiielils  of  the  Eiuployei'h' 
liial)ilily  Art. 

l''ollowiii;7  tlif  baiiiL'  reasoning,'  that  ai)j)far.s  to  have 
governed  tlie  (U'cisioiib  upon  this  question,  viz.  whether 
luamial  laltour  i>  tlie  chief  duty  of  tlie  servant,  or  only 
a  (hity  incidental  and  buhsidiary  to  other  and  more  im- 
portant mental  ones,  it  has  heen  held  that  a  servant 
wlio.^e  duties  were  to  assist  his  emidoyers  in  devel(>[)inK 
mechanical  ideas,  and  who,  as  a  practical  mechanic, 
honu'times  assisted  hy  manual  lahonr  in  carryin;:;  them 
into  execution  was  not  a  *'  workman  "'  enKaf:!cd  in 
manual  lahour(//M.  See  also  HdiiiKtll  v.  Liiiiisliht, 
Limih'il  (ii). 

A  nurse  em|)loyed  liy  an  association,  whose  oliject  was 
to  [irovide  duly  ijiialilied  nurses  to  attend  ou  the  sick  in 
a  ceruiin  neip;hliourhood,  is  not  the  servant  or  worknum 
of  the  association,  and  does  not  render  them  liahle  for 
lier  iief^li^^ciice  (//(///  v.  Lns  lanl  ntlnis  (n)). 

In  a  casi'  ol  I.inli  v.  (iarfxiili'  (/)*,  the  (|U('slion  aro.sc 
whether  a  supeiintendent  ovei'lookcr  for  wliose  iiej^li^t'iit 
superinlendenci'  the  employer  woidd  he  liahle  un<ler  the 
Km])loyers'  Liahilily  Act,  half  of  whose  time  was  occupied 
in  superintendence  and  half  in  manual  lahoiu',  was  him- 
self a  '•  workman  "  ami  entitled  to  the  henelits  of  the  Act. 
It  was  decided  that  he  was. 

A  contractor  for  work  to  he  done  oft'  the  premises  is 
not  a  workman  within  the  meaning  of  the  Emidoyers 
and  Workmen  Act.  1H~'),  and  consequently  is  not  within 

(/|  liuinid  V.  hainiiiii-,  i  181)21  1  «,>.  I'..  '1-H\\  (iO  L.  J.  ,M.  C.  137; 
It.  V.  County  iMtith  ././.,  [HHX)  'J  1.  K.  714;  llodrr  v.  (Iran,  [l'J07]  li 
K.  B.  315  ;  76  L.  J.  K.  B.  730:  %  L.  T.  7:24;  '23  T.  L.  1!.  4H3. 

(m)  Jarksuii  v.  Jldl  d  Co.,  13  (.;.  B.  I>.  (ils. 

(n)  [l'J07]  1  K.  B.  531  ;  70  L.  J.  K.  B.  'J34  ;  'X>  L.  T.  ISl  ;  'J3  T.  I..  U. 
IC.y. 

(..)    i;»04]  -2  K.  1!.  OOJ  ;  73  L.  J.  K.  B.  sl'j;  'ji  L.  T.  20:  liO  T.  L.  U. 

{j<}  1  T.  L.  U.  u'Jl. 


Mi;ANiN(i  OK  Tr.int  "  Woukm an." 


r,o 


till'  Eiupli)yers'   Liahility  Act   (Sniiirr  v.  MiiUmid  Imr 

.Vii  independent  contractor  for  work  wherever  done, 
is  not  a  workman  within  tlie  meaning  of  the  Act.  Tt  is 
often  very  ditlicult  to  decide  whethei-,  under  given  cir- 
cumstances the  position  of  the  person  employed  is  that 
of  contractor  or  workman.  See  Simiiiniis  v.  Fuiihls  (/•)  ,- 
r!r(ui-f  V.  I'ciiiriillt  I hiius  Silicit  Uriel:  To.  (.s)  ,■  Wtiiipbir 
V.  I'dihiutc  Inn  (iiid  Sfffl  ('<i.(t);  Mtijiiimd  v.  I'lhr 
h'dliiiiniiii,  Limited  (//)  ;   Jidi/d  v.  Ihdidrtii  (,r), 

A  partner  in  a  firm  though  working  as  a  foreman  is 
uoi  a  workman  (l\llix  v.  ■Inxepli  KIlis  .i  Cn  (//)). 

The  term  "  laltourer"  has  heen  lu^ld  to  includo  a  man 
who  contracted  to  dig  a  well  for  cattle  at  so  much  per 
ludt  (l.tiirllier  V.  Karl  <;/'  llndiinr  {:)). 

tinder  the  term  '*  siM'vaiit  in  Imshandry "  has  \\v,vn 
included  a  waggoner  {n),  hut  a  man  <impIoyed  to  kef[) 
liie  accounts  of  a  farm  and  look  afti>r  the*  men,  somt'timrs 
woi'kiiig  with  them,  is  not  within  tlie  definition  (,/<), 

A  join'nt^yma..  is,  strictly  speaking,  a  man  who  wo.'ks 
l)y  tlu!  day  (<•),  hut  the  (sxprcssion  is  often  used  in  coii- 
liadistinction  to  the  master  man  ex«n-cising  the  same 
trade. 

"Artificer""  and  "handicraftsman""  have  heen  de- 
>crih(!d  as  workmen  engaged  in  work  requiring  skill. 

The  term  "workman,"  in  the  definition  section  (s.  10), 

(7)  fl'.K)");  :>  K.  15.  IIS;  7^  L.  J.  K.  P..  f.lt ;  0:1  I..  T.  ±):  -21  T.  L.  I!. 

■tec. 

(/•)   17  'P.  L.  \l.  ;)')2. 

[s)  IS  T.  \..  It.  ns. 

(/)  ri'.XI:!  I  K.  1!.  s:.l  ;  7:i  1-.  J.  IC.  V..  rr,:,;  S")  Fi.  T.  7r.C  ;  H)  I'.  L.  II. 
IJl. 

(«)  SK  T;.  'I'.  l:!C.. 

(J)  M\  S.  L.  It.  7J. 

('/)  I  ISKjr.j  1  K.  i;.  -.VIA  ;  71  L.  .1.  K.  15.  2*1 :  1)2  Fi.  T.  71-  ;  .1  T.  L.  It. 
1S2. 

(-)  H  Kast,  111!. 

{a)  r.iUey  v.  F.lirin.  11  Q.  1'-.  7t2. 

(/.)   Davia  V.  Lord  ItiiiricI:,  i-'.i.  &  Kl.  r,v.>. 

(i)  Si>o   |)AV,  .1..  Ill   Mt'iiinn   V.    LuHrion   ii,n,'>ii'.  Oinnihus   ('•>.,  nnl,', 

p.  rr.. 
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•loos     iioi    iiiclii.l,.    il„.    workinou    of    thn    Crown,    or 

Tlie  woi'kin.Mi  .,1  the  Crown,  in  whidi  term  nro  indudod 
the  worl<ni(>n  of  tlic  various  Kovonnnenl  dopartnients. 
luv  p\clii(l(>.i  upon  ilu;  principle  lliat  tlie  Crown  is  not 
responsil)l("  lor  toi-is  committed  l.y  its  servants  ('/)  (.;r,). 

id)  Join,  son  V.  Siiltou.  I  T.  II.  41Ki :  /,■,„„„  v.  n.nvwn,^  Kxob.  Ifi" 
I  ,.  Corporation  of  the  'I  rniity  House  is  not  a  (lovor,>,n,...t,  departnion  .' 
r    T   ;     u    >.''■  '^-"'V'"'-""""  "'■  //"■   rmnl,i  Ifou.r,  IVQ.  B.  I).7!).V  r,i\ 

Canadian  Notes. 

rnO)  By  ,•„,  Act  of  1870,  .-).-)  Virt.  o.  23,  provision  was  mado  for  tho 
r.f.ro,H.o  to  o.„n,al  nr  Htrators  of  olaims  against  tlie  Canadian  (lolorn- 
ntnt   for    uiUr  aim  death    or   injury  to  person    or   proportv  on   anv 

Vv,:i     (^,')-  t'^-elysivo    oriRini,]    jurisdiction   was  conferrrd   npon    th.' 
xelHriuer  Court  of  Canada  to  hoar  and  determine  overv  olainfa-ainst 

on  ,?n, ""''"'  ","r   "'   "','-^'  '^"''^''   "^  '"J"'>-   to  tbe  perso,ro,    to 
P  opoitN   on  any  puhl.c  worl>  rosultin-   from  tho  negligence   of  anv 

0  cor  or  sorvnnt  of  the  Crown  while  a..tinK  within  tho  scope  of  I  i's 
duties  or  omp  oyment,  and  l,y  s.  5S  („„w  s.  L'5),  the  powers  and  duties 

01  ollioial  arl.itrators  wore  conferred  unoi,  tho  Exchequer  Court.  The 
'  ■''vornmont  Katlwavs  ..\ct .  44  Vict.  o.  L'.,.  ..  7 1  (now  If.  S.  C,  190(5  c  W 
■VnvL'tico  o.%";-"  "'^  '•■'rty  .shnll  not  he  Jolicved  fron,' liabilitv  L" 
auN  notu'o,  condition,  or  declaration,  in  tho  event  of  anv  damaRo  ari'si,..'. 

sonant  of    ho  Minister  ol    Hallways.     Kor  tlie  meaning  of  the   term 
onipoyoo,     see   h.a,;,,;,  v.  ()„/,v.v,  -10  N.  H.  1{.  .30;  18  S.  C    R   148 
he  ahnvc  ona.tnionts  apply  only  to  the  nesli-enoe  of  olUcors  or  servants 
ol  tho  |)oimnioii  <  lovernmont. 

It  has  boon  bold  in  a  inimbcr  of  cases  that  the  provision  of  tho 
•-xchoquer  Court  Act.  above  referred  to,  not  onlv  confers  juril^ctio  , 
.also  ron.lcrs  the  Crown  liable  for  injuries  on  a  public  work  resulting; 

hSv  1      ,       ''^  "'"  'r  '^'™'''""  <'i'-^u>nstances,  and   that  such 

lial.iiitx  is  to  1,0  dotormined  by  the  laws  of  the  province  where  tho 
cause  of  action  arose  :  H,„.  v.  F,Ii,n,.  ,  Kx.  C.  It.  1:U  ;  24  S.  C  R  48'"- 
n  '■  •''■'",^'';""1'-  11  Kx-  <■  II.  ll'.»:  40  S.  C.  R.  221);  /.Vr  "v' 
'!';^ry-''''  l^i  ';,'"•  ''^■■.  ^1.^-  I'.  H.  71.  And  see  llrady  .[  ilr^ 
~,  ,      r.    ■  ,.     ,  ,;  '  ':".'•  '■  '"""".  G  Kx.  C.  R.  27G;  .'iO  S.  C.  R.  i\>  ■ 

'4  ■(  'R  ii"  ■*;.V''"'^^. ':  ""'■' ''  '■^-  ''■  '«■  ^^4;  Dub.'  V.  lu,:^ 

h';4- oi  ;  ,    1V4.0';;'  ^'"ir  I-  ^'"^V?  ^'''-  '■  '^-  -■'*2;  3  Kx.  C.  R. 

'  '  IT  ;  ;.  ,  •  '  "'""'"  "■'■  '"'f'-'  •'  l"'^'-  <••  •'-■  T-l-  A  portion  of  tlie 
(.rand     runk    Haiway,  o^or  which    tho  (iovernment  RaUwav  (Int  ' 

noa     n    oni''''';'''7  "-"";.  ""'^  l'"^^''''^"  '^^  "?"'''<«  ""orU  ^  within  tho 

moaiiim'  of  tho  r.xo  ho,|uer(  ourt  Act  :  l:<x  v.  Lrf,m„;o,s.  40  S.  C.  R.  141! 

N\ho,vasiu  (,>uel„r  ihc  doctrine  of  common  omplovment  does  not 

sonanl    /„„.  v.  /  //,„„,  4  Kx.  C.  R.  iiu  ;  24  S.  C.  1{.  482.     Tho  meanin" 
o       public  work      was  ..onsidcod  in  L,p,„l>on  v.  Itm..  4  Kx.  c!r  "oJ: 
llio  toii.i  does  not  include  a  Covorninent  rifle  ran-'o  •  /.«,■,. .,' v    7V-. 
O  Kx.  U  K.  42...     y„„,v  wiiethor  "on  any  public  work"  refers  to  th','. 
l.hoe  when,,  the  injury  occurs,  „r  tho  place  where  tbe  iR-li-;once  takes 
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Seamen    outside    the    Employers'    Liability   Act.  - 

Soamcii  l»oconio  deprivt'd  of  tlio  l)onf>fit  of  tlu;  Vet  in 
,1  sDint'what  roundaliout  Wfiy.  'Hicy  are  cxpivssly 
(•\('Iii(l(!(l  from  the  defmition  '•  workuiaii  "  in  tlie  Em- 
ployors  and  Workmen  Act,  1h7."».  hy  s.  1:5  of  lliat  Act, 
wliicli  says:  ■' This  Act  sliall  not  a|)ply  to  seamen  or 
lo  apprentices  to  tlie  sea  service."'  I'>y  a  snliseqiient 
Act  (' )  tills  section  of  tlie  ]''mployers  and  Workmen 
Act,  I'S?.'),  is  re,pealed  so  far  as  it  operates  to  exclude 
seamen  and  sea  apprentices  from  the  said  Employers 
and  Workmen  Act,  i)Ut  the  section  Koes  on  to  add  that 
"  such  re|)eal  shall  not,  in  the  ahsencti  of  any  enactment 
Lo  the  contrary,  exttMid  to  or  afifect  any  [)rovision  con- 
tained in  any  other  Act  of  Parliament  passed,  or  to  be 
pMssed,  wherehy  workman  is  defined  hy  reference  to  the 
l^jcrsons  to  whom  tint  l']mployers  and  Workmen  Act, 
IHT"),  applies." 

A  ■•  seaman  "'  hy  the  "Nrerclmnt  Shippinp;  Act,  1H!)1  (  /), 
inchid(>s  every  p(>rson  (except  masters,  pilots  and  ap- 
prentices duly  indentured  and  repiisti^red)  employed  or 
eiiLjaj^'eil  in  any  capacity  on  hoard  any  shi[). 

'i'lie  (iti'ect  of  these  statutes  appears  not  to  exclude 
masters  and  i)ilots,  hut  these  classes  of  persons  are 
outside  the  Act  as  not  hcinij;  enj^afi;ed  in  manual 
la  hour. 

A  workman  is  a  seaman,  although  he  is  oidy  employed 
(in  a  sailing  ship  navi^'atinp;  on  a  tidal  river  (Corhftt  v. 
I 'ran-,' {,!)). 

[.)  \■^  .«•  It  Vict.  c.  If.,  s.  11. 

(/  )  ."i7  i<:  ">~i  Vicl.  I'.  (>!),  'i.  712.  Tin'  s;vini'  cli'flnilion  appfniv  in  tlir 
Mi'i'chant  Shipping  Act,  ls.'i4. 

(./)     I'.imjJ  K.  1'..  IJJ;  7:!  1,.  .1.  K.  I!,  ss:, ;  _>ii  T.  Tj.  It.  17:!. 

Canadian  Notes. 

lihirc:  AUimir,'  Asytniiirc  ('.>.  v.  /?,-,/.,  G  K\.  0.  11.  7C,.  In  riiKhr  v. 
/.',/■,  '.1  K.K.  C.  II.  .VM);  lifi  S.  (;.  II.  {(•■2.  it  was  held  that  llio  Woi  kiucn's 
( Oinpciisalidu  Aft  of  ^rnnitoba  docs  not  iipi*'.^'  '"  ""'  Ciown  iis  rriirc- 
<i  iited  liy  till!  Itominion  (lovorinucnt,  and  lh:it  tlic  Crown  may  still 
iciv  on  tli<'  dcfi'iici!  of  coninion  oniploynicnt.  In  Ontario  tlic  Crown 
i-,  not  lialilc  foi-  the  nej;lii,'onri!  of  its  scivauts  ;  <hiiliam  v.  I'^iuiwis- 
sinni'rs  fur  i,>iii'rii  VicIkiki  Ximiiini  l<\ills  I'ath,  iS  ().  It.  1. 
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Tli<"  Roimml  (Icfii.ition  in  tlir  ^^e.•cllmlt  Sliip|.in-  Vet 
iW't.  IS  M)  wi.l..  iliut  if  ;.,,,,li,.,l  stricllv  M  uimil,,.,' 
ot  ix'i-so.is,  wiiosc  (luli.'s  are  not  those  ot  scMiii:mshi|, 
would  huvi!  l)e,!ii  (^xc-liidi'd  li-om  llie  Leuelil  ot  ih.i  \ct  • 
Stevedoivs.  for  exauii)!,.,  avv.  KcuM-ally  ,.,.^ra^,,.d  on  boanl 
a  Kill]),  I,„t  it  has  iifviT  heci  d()ul)ted  iliat  such 
workiiieii  are  witliin  the  Act. 

The  question  has  arisen  recently  in  chishf/  y.  M,„Ji,th 
-'  Co.  (A).  A  workman  en^af^'ed  in  warpinj,'  a  vessel 
from  one  h...tli  to  another  in  Liverpool  Docks,  l.iit  who 
was  not  a  seaman  in  the  ordinary  acceptation  of  the 
word,  havin-  received  injnry.  l)ron-lit  his  action  und.r 
the  K.nployers-  Liahility  Act.  The  Counlv  Court  .Tud-e 
lifld  that  lie  was  not  a  seaman,  and  a  ver.lict  j)assed  fm- 
the  plannitr.  Thr  Divisional  Court  set  tliis  verdict  aside 
•expressly  on  thr  -round  thai  the  man  fell  within  the 
<l«"<"ntion  of  '-seaman-  in  tlie  Merchant  Shippin- 
Act.   LS'.M.  and   on   the  aulliority  of    r,,//,,//    v.   I'rar,, 

This  d.rision  was  in  turn  reversed  l>v  the  Court  of 
Appeal  upon  the  -round  th.it  the  delinition  of  "seaman  " 
111  th<-  ^fer.-hant  Slnppi,,-  Act  is  not  a  true  definition,  as 
that  Act  uses  the  wor.ls  -includes"  not  "m<>;ins"  the 
IHTsons  refeiTed  In.  That  the  definition  in  one  Act  of 
l'arha,m(.nt  is  not  n.>cessarily  to  he  ivad  into  another 
l\y  nuphcation.  and  that  the  word  "  seaman  "  in  the 
Employers-  Liahility  Act,  1H80,  nuist  hear  its  ordinarv 
sin;niticalion.  S...  Scottish  decisi(m  to  sami^  .-fiect.  (h,l.,'s 
V.  MkiiUkiiiI  I  lull  ( ■,,.  (/■). 

By  the    Interpretation  Act.  ]88n(./),  wor.ls  in  an  Act 
ot   Parliament   .lesi^Mi.itin^'  the  masculine   -ender   shall 
include    females,    unl.-.s    a    cmitrarv    intenti....    appears 
Female  workers  .,f  il,,.   classes  we  liave  enumerated  are 


(/')  [inooj  2  K.  n.  .in;  7s 
T.  L.  i;.T(ii. 

(i)  11  Sess.  (1:1.  nil  Sorio-;.  TiT 
(,/■)   .'•,2.'(;;,.l\i,.|.  ,..  (;:!,.-.  ]. 


1..    ■'.    K.    !;.  :!IIS. 


Ill  Court  (if  .\i>|)r:il,  ;>," 
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thnvoforo   within,   and   cntitlod   to    the    hmriit    of    the 
Employevfl"  Liiil)iHty  Act,  1HH0  «:•:). 
Does    a   Volunteer   become    a    Workman  7—As    a 

corollary  to  tho  main  ([uery  now  under  consideration, 
viz.  whether  the  plaintiff  is  a  workman,  arises  this 
further  question:  U'milil  it  rulidit'ii;  irlm  hnx  iftviu  hU 
iisnintdiirr  to  worl,niiii  irUlmnl  tlir  inipjoil'va  huDirliihjc, 
}„■  (ililc  to  rrcorcr  lUjainHt  tlic  niiiiIofi<r  it'  iiijiiiril  iiinlrr 
siiili  liniiiiiHfaiiiis  lis,  lint  tor  liix  hriiiii  a  rohiiiticr,  ironlil 
liiirr  ifiri'ii  liiiii  u  fiiimr  i>t  iirtioii  iiinlrr  tlir  Art 

We  have  hefoi-e  stated  (/,)  that  hefore  th(!  jtassins  of 
the  Aft  a  volunteer  hecamo  a  fellow -servant  willi  those 
workmen  whom  lie  assisted,  and  if  he  received  injury  at 
their  hands  could  not  recover  aj;;ainst  their  employer. 

Although  a  person  who,  so  far  as  the  employer  is 
concerned,  intrudes  himself  unsolicited  into  the  emidoy- 
iiMMil.  hy  so  doin^j;  suhjects  himself  to  the  disadvantages 
wiiicli  the  rep;ularly-en^'ap;ed  workmen  lahour  under,  it 
does  not  at  all  follow  tliat  h«(  must  participate  in  theii' 
;idvantaf:!es. 

That  a  master  should  havt;  lialiility  thrust  upon  him 
to  make  compensation  to  persons  who  do  his  work  with- 
out his  knowledf,'e  or  consent,  or  oven  in  opjxtsition  to 
his  express,  or  im])lied,  commands,  would  seem  loo  ahsurd. 

Even  thougli  the  assislanc(!  of  the  volunteer  should 
have  Iteen  craved  hy  a  person  exfsrcisinj;  the  employei's 
dtdegated  authority,  the  (question  would  still  have  to  he 
answered,  whether  tlit^  power  of  such  person  could  fairly 
he  said  to  (ixtend  as  far  as  to  hind  his  employ<!r  in 
this  respect ;  a  (pieslion  the  answ<'r  to  which  would 
uiahily  dt'iMnnl  u|)on  the  extent  ttf  the  necessity  wiilch 
existed  for  the  v(dunteer's  assistance. 

(/;)  Aiitr.  pp.  :U     34. 

Canadian  Notes. 

(OC)  See  liiteipri.tiition  Ads  :  U.  S.  (,'.  lOOO,  r.  1,  s.  31  (i)  (j) ;  R.  S.  (1., 
ISltT  p.  1,  ^  H  (2-1)  ;  li.  S.  H.  (.'..  1S!!7.  r.  1,  «.  10  (13)  :  H.  S,  V.,  VXl-i, 
(■.S(l,s.S(m);  U.  S.  M.S.  lOOO,.'.  1,  s.  at  (33) ;  C.  S.  N.^M.  l'.H)3,.'.  l,s.  U); 
('..'11.  Orel.  N.  W.T.,  liH),'.,  p.3S(;,s.8(14);  U.  S.  Q.  IsSS,  Arts.  21  A  1:>. 
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Who  I'^  Tur,  EMPLovrn  ' 


lit 


\sli(»  Is  roall}' thnircinployor.  Tlioy  know  with  whom  ihoy 
i'iij,';ij,'('(l ;  ill  Micir  own  words,  "who  tDok  lliciii  mi,"'  hut 
lliis  ptfrson  is.  iis  lilo'ly  as  not,  ii  foreman,  who  docs 
not  lroiii)Ie  to  say  on  whose  lu'half  lie  eiij^'af^os,  and  the 
workiiion  may  siihsriiuonlly  discover  that  tlioy  are  in 
tiie  employment  of  a  siili-contractor  or  pitHje-worKer, 
wiiPii  thoy  have  lhronj,'lioiit  lieheved  themselves  to  he 
ill  the  service  ot  the  persons  on  whose  premises  the 
woik  is  heing  carried  on. 

Tlie  system  of  doin^j  work  l)y  siiii-contract  or  piece- 
work contract  is  very  f:;eneral  in  the  present  day,  and  is, 
we  f(^ar,  occasionally  resorted  to  for  th(i  express  purpose 
(if  avoiding  the  responsihility  created  hy  the  p]m[)Ioyers" 
Liahility  Act("iH). 

Many  of  the  large  dock  companies  and  huilding  con- 
tractors do  much  of  their  work  hy  this  system  of  siih- 
contract,  or  luece-work  contract,  prompted  thereto,  it 
is  hill  fair  to  add.  hy  the  practical  convenience  of  the 
system,  and  not  hy  desire  to  evade  liahility. 

Still  the  effect  sometimes  is  that  workmen  injured  whilst 
wi irking  on  the  premises  of  large  employers  find  them- 
selves referred  for  compensation  to  suh-contraclors,  or 
piece-workers,  generally  men  of  straw,  and  in  no  position 
to  pay  any  damages  that  may  he  recovered  (<i!i). 

Canadian  Notes. 

(C.s)  lu  Ontario,  Hritish  ColumViia,  Nova  Scotia,  and  tlie  Yukon,  where 
lli(!  cxfi-'ution  of  any  work  i-;  being  carried  out  under  contract  and  the 
]irincipal  owns  or  supplies  any  ways,  works,  machinery,  etc.,  for  the 
purpose,  and  where  any  defect  in  the  condition  or  arrangement  of  such 
wavs,  works,  inaeliinery,  etc.,  occasions  personal  injury  to  a  contractor's 
or  sub-contractor%-  workmen,  and  if  the  defect  or  the  failure  to  discover 
or  remedy  the  defect  arose  from  the  negligence  of  the  principal  or  some 
person  in  his  service  entrusted  witli  tlie  duty  of  seeing  that  the  condition 
■  >r  arrangement  was  proper,  tlie  principal  is  liable  as  if  the  workman 
liad  been  employed  by  him  ;  but  the  workman  cannot  recover  from  both 
the  iirincipal  and  the  "contractor.  See  Appendix,  pp.  !)C2aud  yr.d.  The 
New  Brunswick  Act  is  similar,  except  that  under  it  the  principal  would 
seem  to  be  liable  for  defects  which  he  could  not  have  discovered  ;  see  ss.  4 
and  5,  Appendix,  pp.  '.H7     S. 

(CO)  See  Hill  v.  Tavloi;  9  I).  I..  U.  C43  ;  Dm>l(!i  r.  City  of  .S7.  John,  HS 
N.  ]'..  11.  4-'>r> ;  M^C-mv  v.  Cit;i  of  '/'.•'■•■•"^•■,  '.iS  ().  11.  fi.'iO.  aiul  note  15.  p.  V2. 
Liability  fur  the  non-perfonnancc  of  a  statutory  duty  is  not  avoided  by 
employing  a  contractor:  MvVviii  v.  Ihnii'niioti  Coul  Co.,  40  N.  S.  It.  H'J. 


Tin:   llMi'i.nvcits'  I.immi.itv  \v\\  ISSo. 
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einjiloyer  is  the  person  who  not  only  prescrihes  to  the 
workman  the  end  of  Ids  work,  l.iit  rotaiiis  tlie  power  of 
controlliiin;-  ilir  work."  ( 'o-relatively  a  workman  may 
Im!  defiiK'd  as  a  person  who  works  for  anothei-,  siil)j(>ct  to 
such  eontrol. 

■i;^dit  to  exercise  control   for  jioliee  purposes 
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(ill)   S/('i.li,'iis  V.  Tlnn-.,i  l'.,lice  Commission 


■rs',  :t  Ui'llic  (Itli  <i>rM,  r,\>. 


{II)  yir.  I'DJlori;,  ill  his  work  on  '{"oi'ts,  r.tli  cd 

Canadian  Notes. 

Ill    Alr.iiniiln-  V.    Tiiionin  ,iml   Xijiissimj    Ihiil.,   :«    T,   (■    j'    .174.   ^r, 

t  •  y-  Ji-  ■t;'^-!.    -i    ii.nv-,lM)y,  .arii.'d   h\   t'li,'  ilifoiulaiit  lailwuv'  iindiT' ii 

(•o,itr.-ict  with  llir   lioy-.  ..inplo.    ix  i,i<a  idinj;  tliut  the  railway  should 

not,  h,.  imbl.'  lor  m|ur\  due  to  i,r-lif,'>.iir,.,  was  killed,  and  it  was  li.'ld 

that  thn  contract  was  a  ■■ocd  d(>foiicc  to  an  action   hv  th(>  doccasi-d's 

administrator. 

(70)  In  MnvijU,,  v.  Cili,  of  0/taii:,.  1:1  ().  U.  SSt,  it  was  lield  tliat  tho 
(ily  had  not  so  micrfcrcd  with  the  c.mdiict  of  tlic  work  hv  tho  dccoa-icd 
as  to  assiiinu  personal  .'ontrol,  and  tliat  the  plaintiff  havinf;  elected  to 
treat  the  contractor  as  respousihlt-  had  no  nvunrse  against  the  ('it\ 
\m\soi' Sainuli  IS  \.  I  iln  iifTomiito.  2:}  0.]i.2".i;  2C()iit  \  It  0(;-;.' 
Ihislimis  V.  /,c  /,■„,,  A„.  2,  lAmitnl,  10  J',.  C.  11.  !);l!t  S.'  V  It  "177 
(;.'//<■</.  !>.  SO,  iiolc  71) ;  t:>,!.n!ui,i),-,i  ri„lr  Ci.r.s  Co.  V.  (■,(»/,„/  H;'(),n 
.\.  II.  (;:i:  ;>:is.  c,  1;.  cji  (s/,/„„,  p.  :;o.ii,,t,.  :i:,). 


Casks  I  ruN  Si  ii  comii  vers.  n 

,„.r.. il    .•niili-ol   us   woiil.l   iimkt!    llii'   cliit'f    n.iiliiicl..r 

li;,l.lf  lis  tiiii>lit.vi!i-.  nor  is  lluj  n;ilil  I"  rMTcist!  control 
,.vtr  llic  siib-coMlniclor's  men  iit  Uus  inU;rest  of  tins 
>;ilia.y  of  oilier  wnrkmtii  niiiploynil  hv  llie  I'lnployrr, 
i.lHciully  wluMT.  tlu'  l.usiiuss  ill  whit-li  the  »;nii»loyer  is 
iii^'ii^'ed'  Is  reKulaltil  l>y  sliitiitc  (-).  nor,  iqiiHUtiitly.  is 
lli"rcstrviition  of  ii  pow.r  of  disiuissiil  for  ineoiniMUMicc 
(ivir  llie  sii))-coiilniL-tor"s  workmen  (/>).  Tliis  set'iiis 
lu  luivi'  beun  ii  slronR  dt'cisioii.  Alllion;,'li  lliti  fad  llial 
this  poWiT  was  rtservi'd  was  i>i  llf  i>arli<„lar  nt^r  hvU 
lo  inako  no  (UtWreneu.  il  is  lliou>,'lil  it  would  now  l.o 
iv^'ardwl  as  sonif,  allhoii^li  perhaps  nol  eonclusiye. 
(vldeiee  of  personal  control  reserved  liy  the  chief 
fdiilraclor  (</). 

Cases  upon  Sub-contracts.— Tlu;  (lueslion  of  ihe 
validity  of  ii  snh-conlracl  or  a  piece-work  contract  was 
raised  in  two  actions  l)roii-,'ht  against  the  London  Docks 
Coiiiimnv  under  the  Employers'  Liahilily  Act  (r).  This 
...niipany  had  been  accusluined  for  many  years  to  enter 
i.it,.  piece-work  contracts  with  such  of  their  -en.'ral 
worknu:n  as  were  iIioukIiI  deserving,  for  the  discharge 
,.f  the  goods  from  ihi;  vessels  which  came  into  their 
, locks.  Such  piece-work  contracts  were  in  writing,  and 
M't  out  that  tliis  xvorkman,  called  the  "contractor," 
undertook  lo  discharge  the  ship  with  his  own  gang  of 
iiH.ii,  for  prices  per  ton  set  out  in  the  contract;  that 
he  was  to  use  the  dock  company's  gear,  and  to  1)6  liable 

risysi  2  C>   1?.  SSS  ;  (17  L.  J.  Q.  B.  '.)76  ;  SO  h.  'I'.  3'J,  ;  14   I   L.  \<- ■jf^^' 

foUowcd  in  F>/,-/'«<,i.-/c  V.  Kran.,  [t'J02J  1  K.  P..  505;  71  l-  J.  K.  B. 

302  ;  86  L.  T.  141 ;  18  T.  L.  R.  2-JO.  ^      .  ,-     i,   ...i 

(/.)  liccdic  V.  Londun  and  North  UV.s(<<n  Hail.  Co.,  4  Kxcb.  -"-^ 
(q)  Soc  furtl.or  on  this  i.oint,  Itapson  v.  CiiMt,  'J  M.  .v   \S .   .It  . 
1/  /rnV  V   Curnc,  L.  H.  0  C.  P.  27  ;  Cluirles  v.  T<vjtur,  3  v..      .  D.  4.).  , 

■Sor  v!  ChcMjh,  h.  11.  0  g.  B.  487;  I'cuiUbnry  v.  Gnmlcalgh. 

'  I)  'l.Shu,  v.  Lo,ulon.uul_  St.  ff^'^'^^^!;;^^^^:^Zl!"i:o 
.  asf.  were  identical,  although  tlicy  were  appeals  froii.  diffr  county 

eourta. 
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Till 


I:mI'I.uvi:i;>"    1,1  Mill, in     \,  r.    [SSH 


l"i-  all  accuUM.ts  nincl.  ,m;;l,L  lM,.,Hn  !„  an  uorlwu.u, 
employ.'.!  I.ylm.i  n,  tl...  .uiiyiii-  oiu  ..t  tl„  u.,rk.  h, 
the  CaSfS  l-cf.TIL-.l  lo,  tw.,  woikiuoii  un-,i-H.l  1.^  ,in.-K 
.'stTvanls  who  ha.l  .iiluv.!  ini,.  ,.„r,Mvo.k  .•ouuact.  with 
thf  (lodv  coniiMiiiy,  uviv  injiii-i!.l  wIhIm  iissi.stiii..  ■,  UK- 
work  of  .lischai-iii-  vf6.sds.  uM.l  iM.ih  l.n.u;,.liru..tin„s 
ii-aiiiMtlic.lock  coiupanyimdtTth..  Kniplover.'  Li.ihiliu 
Ai't. 

Tlu'    .•oinimny   s.a    „,,    ih,.    pi.  ,t,- work ir.u-t    u.hI 

'•"i.U;ii.l...l  iluu  ,u,.ilhn-  of  th..  |,laii.tin>  vva>  u,  their 
^.ivicv.  hut  thai  hoth  vv.  ,v  ill  ilu..  .seiviVo  ^.1  ih.,  nieee- 
workurs. 

The  uvi.leticf  «ivoii  al  ih.^  iriuls  ua.s  Ub  follows  :  TluiL 
tln'  l..cc..-Nv.,rk.M-s  ..i.jcu.l  their  workmen  fr..ni  ,i  .•|,.s^ 
"t  men  wli..  were  .siippli,..!  uiih  •Jekel.  l.y  l:  ,  ..ock 
eompany  to  eiiahle  them  to  ,.|iter  the  .lock  p.vm,M-s  ■ 
that  the  names  of  all  im..-.Mvorkers,  evn,  at  the  time 
when  the  |.iece-work  contracts  were  existin-,  appear..! 
".  the  .l.K-k  hooks  as  their  pernmn..nt  w„rkmen  • 
ll'al     they    wviv    men     „f    no    means,    ami    that    tluv 

"""^■'""•^^    "I'l '^"'    I"    tlH'    .lock    Miperinlen.lenl..    in 

emergencies    to  know    wl.aL   ihey  ..h.,„|.l  .lo  will,   their 
workmen. 

rpon  llie.e  laet.  a  Divisional  ConrL  ..f  (iiu'en's  iJeiich 
heh!  that  theiv  wa.  evi.leuc.  ..f  personal  control  retained 
l.y  the  .lu,-k  n.mpany,an.l  in  .nie  of  the  case.-,  entere.l 
ju,l;;nieiu  lor  the  plaintiff  for  ufiree.!  rlamages,  and  sent 
the  other  ca.se  .lowi,  to  the  county  court  for  re-trial,  with 
the  result  that,  in  that  ca»e  also,  the  plaintifi'  secured 
a  verdict. 

Another  case  upon  this  suhject.  //,o/r  v.  Mu,r/<,»  ,i- c, 
(unreported),  may  w.ll  l.e  noticed  as  showing'  what  very 
slight  evidence  of  control  may  he  sufficient  to  sustain 
a  verdict  against  the  chief  contractor  at  the  suit  of  a 
workman  empL.yed  In-  a  piece-worker. 

The  action  wa.  hrouglii  against  Messrs.  Mowlem 
and    Co.,    under    the    Employers'    Liability   Act,    hy   a 


(  '  \>i;>    M'd.N    SrU-t  ii.STUACl's. 
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workiiuui    iilltj^iii;,'   llnit  In;  was  injured   wliil.^l  in   llicir 

MTVici  . 

Ill   llu'    cum:    il   wiin    iiruvuil,  ami   iiidtiud  adiiiitlid  nii 
liflialf  n|    till'  phiuititi',  llial    Miiwlciii   vV   Cii.  Iiad   ciili  red 
luL)  .1   pcrtucll.v  '""'"    "''    couliael   with   a  man   ualiutl 
Billn  to  t'\ecuti)  nil   the  liiiekvvork.  al  so  iiiuidi  jkt  yard, 
lit  il  eerliiiii  Itir^i!  work  lor  wiiidi   Mow  Inn  \  Co.  wfiu 
(  Imt  fonlractorh.     Tlli^s  man   Bills  \va-  a  man   ot  .^niall 
iiitaiih,  and  had  proviouhly  hufii  a  XMukmau,  iiltliouRli  not 
ill  Mowlt'in  v^  Co.  .-,  eui|)lov,  and  had  Id'eii  iiecilHtomt'd  for 
.>>onio  yuars  to  tako  eontractH  lor  hrickwork  from  Mowliaii 
\  Co.,    iiid  occasionally  from  otlu'i-  laij^'i)  hiiilders.     lit; 
Mjicc'tud  his  own  inun,  controlled  ilif  work,  paid  the  iiit'ii 
what  wages  he  chose  to  aj^ree  willi  them,  and  alone  had 
the  jiower  of   disniissinj,'  them,     lie    himself    was    paid 
weekly  !>0  \mv  cent,  of  the  sum  iliie  to  him,  reckoned  on 
the   liasis   of   ii    uieasiiremenl  of  the  work  done,  which 
money  often  amounted  tonuiny  hundreds  of  jM)nnds.     On 
the    other    hand,   Mowlem    \-    Co.'s    hoard,    uiniouncin^' 
lliat  they   were  contractors  for  the  work,   was  the  only 
one  li\ed  upon  the  land,  the  plant  lx;lon^ed   to  Mowlem 
\  Co.,  and  the  pliiintifl"  said  he  thouRhl  he  wa>  en;^aKi'd 
u»  work  for  this  firm.     At  the  trial.  Bills,  who  wa^  called 
us  a  witne.ss  for  defendants,  liavinj^  staleil  that  the  men 
were  under  his  control  alone,  said,  in  cid.->h-e\aiiiination, 
that  if  he  was  lolil  to  do  or  not  to  do  anylliiiif,'  relating; 
lo    the    work   hy    Mowlem   i^-  Co.'s   superinteudeiita,  he 
should  ohey  such  an  order,  and  should  expect  hin  work- 
men  lo  do  the  .same  ;  hut  no  evidence  was  forthcoming 
of  ;  ny  such  order  heing  given.     Another  witness  stated 
I  hat    he    had    heard   Mowlem's   engineer   object   to   the 
ijiialily  of  the  work  done  hy  Bills'  men.     The  finding  of 
llu!  jury  in  the  county  court  upon  this  evidence  was  that 
Bills  and  his  men  were  workmen  in  the  employment  of 
Mowlem   i^  Co.     Upon  api)eal  a  Divisional  Court  held 

that  lht:ie  W;IS  SUfnCKiit  eVideiicu  ot  cOiltio!  CXeici.-;t'tl    hy 

Mowlem   >.\:   Co.  to   support    the  finding   in  the  county 


NO 


'I'lii:    I]mi'1.uvi;i;s'  I.i ahii  '•■ 


(T,   I8S0. 


cnml,  aii.l  to  jiislity  liic  VLT-lict  ;;ivtii  in  favour  of  Uu; 
plaiiililTl-si  (TP. 

Ill   Uu;   Ciisu   of   />'/■'</(•//    V.    Until  iliji   CiHtl   ('(<.(/),    tin; 
•  (luslioii  for  (Icrihioii  was,  wliether  men  fii<:;ii;:;e(l  I)y  tlie 
iiiiiur.-,  wild    worked    a    eoal    iniuo    on    what   is    called 
t!if    •■  liiillv  ■■  Mf-lLin   W(.'i(!  till!  hervaiits  of    the   "  Itutty 
iiiuii  ■■   or  workiiuiii  in   tlui  eniployniont  of    the  colliery 
owners.     The  "  liiitty  sysleua '"  was  shown  to  he  a  system 
ill  very  coinnion    use,   l>y   which    a    mniiber   of    miners 
.•hihlicd  loKether  to  ;,'et  coal  out  of  the  colliery  at  soniuch 
per    ton.    dividing;   amongst    themselves    the    money    so 
ol)tained,  and  employinrr  men  to  work  under  them.     The 
mine  in  (|Uestion  was  snl)ject  to  the  provisions  of  the  Coal 
Mines   Kef;iilatioii   Act,  and   the  special   rules  made  for 
Ihe  management  of   the  mine  under  s.  ."J-J  of  the  Act  set 
oiil.  iiih  rtiliu,  that  "'every  workman  sliall  ohey  slrictlvall 
orders  of  the  ovennan,  iniderlooker  or  l)ailiti",  or    other 
olliccrof  tli(M-()lli(iy  under  whose  control  he  may  haiipeii 
to  he.  and  his  directions  as  to  the  part  of  tlie  working's  of 
llu'  pit  ill   whirh  he  is   to   work,"   etc.     The  same   rules 
ileliiied  the  liriii  "  woiknuii  "  as  inchidinr;  •' all  persons 
(nipl.ned    in    ..r   alioiil    tiie   colliery,    except   manaijers, 
niiderlooki'i-s  oi-  hailitfs,  overmen  or  Jiremeii."     ijoih  ihe 
••  laitly  men"  lliemselves  and   the  men   who  workiMl   for 
them  were  siihject  to  all  tiie  rules  made  hy  the  colliery 
company,  and  liable  to  dismissal  if  they  vii.lated  them. 
L'pon  these  facts,  the  county  court  jud{,'e  held  that  hoth 

(s)  Noti:.  Tliis  .  ,iMj  ha-  Ihch  .luot.-d  from  tliv  ic'|)ort  in  this  liuok  on 
.-cvcnil  oocasioii-,  lu.tli  m  DimmoiuU  Courts  and  in  tlie  Court  of  Vpncil 
It  ha-  mvu-  re.  tuvd  .^p.cial  .oininciulatioii,  i,ur  has  tlu;  decision  Ueii' 
attompt.d  10  h..  justified.  )l  must  ho  rt-ardcd  as  an  extreme  case 
Nvhleh  will  not  readily  he  followed.  ' 

{t}  03  L.  T.  'J(il  ;  J  T.  L.  U.  1;VJ. 

Canadian  Notes. 

(71)  Compare  Il„..i,injs  \.  I.,  lUn,  So.  -J,  l.itmUd,  10  J!  C  U  ')■  M 
>.  (  .  K.  177  where  it  was  held  that  althouj;!,  the  workuian  injured 
was  nonnnallv  the  servant  ol  the  enntnutor  he  was  reallv  under  th.- 
eonlrol  and   dmetion  of   the  d.  fendant  eompany  an.l    thu-  a  fellow- 
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llio  "luitty  iiicn"  iiiid  llicir  worknien 
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were  m  liic  soi'vii'i 


lt(     I'oIIhM'V     ('( 


•iiipiiny,  iiiid  thiU  the  coinpiXiiy  \v;i« 
(■s|)()iisiM('.  miller  t\w  Kinplovcrs'  Liul.ility  Act,  to  tlic 
<\'hn\  of  a  iiiiiii  <Miii)l<)y(!(l  hy  ilu-  -  l.iiUy  iiicii  "  who  had 
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company  s   s.Tvice.     This   dciL-isioii  was    iipht^ld    on 


il)pcal  (i(). 
Willi  this  case  should    1). 
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»!  owners  of  a  col 


lerv 


!■'..  entered  into  a  contract  witii  th 
o  sink  a  shaft  in  their  mine.     J5y  the  contract.  K.  (wlio 
^\as  therein  callc'd   the  contractor)   was  to  provide  such 
^ink.'is.  .•tc..asmi<,dit  he  necessary  for  tiie  work,  and 


was 

lo  Im'  paid  a  certain  sum  j)er  fatlimn  sunk.  K.  (-mployed 
iind  paid  tiie  sinkers,  ii.;  iiiinself  actin-  as  "  ehai^'emaii  " 
111  char{,'.M)f  the  sinking' opcraiiniis.  Oiu;  of  tiie  sinkers 
whilst  work-'-ir  was  killed  l,y  a  block  of  wood  falling'  on 
him,  and  1.  administratrix  l)roiij,dit  .-m  action  a^'aiiisl 
til.!  colliery  owners  under  the  Employers'  Liahilily  Act. 
The  only  (piestioii  which  reached  the  Coiut  of  Appeal 
was  whether,  on  the  true  construction  of  tli(.  (",,;,1  Mines 
Kef^nilation  Act.  1887,  and  tim  special  rules  made  theiv- 
imder.  K  could  properly  he  regard.id  as  an  independent 
contraclor.  Hy  the  siiecial  rules  of  th.;  mine,  the 
'■  mana^'tsr  "  was  made  responsible  for  the  control,  man- 
.i;;cmeiit,  and  direction  of  the  mine,  and  was  to  appoint 
Mich  comixitent  jiersons  as  iniprht  h."  iu;cessary  for 
carryiiif;  out  the  provisions  of  the  Act :  and  all  ])"ersons 
employcid  in  or  about  the  mine  were  to  (jb.'y  his  direc- 
lioiis,  and  th(!  char^'eman  in  v.mU  shift  was  to  have 
cliarjj;(!  of  the  sinkiiif,'  ojuirations. 

(in  A  Miuilai-  (locision  bad  proviouslv  l)b,.n  sivoii  by  tlu.  Court  of 
>.  ^sioi,  in  sc'otla.id  m  a  .asc  wIuto  tb,^  fa.'ts  w,..re  almost  tbc  sa.no  as 
ni  Unw  n  v.  li„tUrl,„  CV/i,.,/,  Co.  See  tbis  <.ase,  Mnrn.nn  v.  lioinl  ,( 
io  ...{.nrlcd  10  S,-.  S.,.ss.  Cas.  (4tb  sit.),  p.  271;  ,o„tra  l.illl.Jahn 
^    ■lukii.  llioirn  .1  Co..  I  1;K)!»]  S,  C,  ii!"!;   \i\  s   I.    !;    i- 
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Il  was  held  upon  ilicsp  laets.  lliat  E.  was  an  indepen- 
(loiit  coiitraetor,  lliat  deceased  was  nol  a  workman  who 
had  t;iiU'i-('d  into  or  worked  under  a  contract  with  the 
colHery  owners  as  his  (nnployers,  within  the  nieaninrj  of 
s  10  of  tlie  Employers  and  Workmen  Act,  1H7'),  and 
thai.  conse(nu'nlly.  tlie  Employers'  Lialnlity  Aat,  1880. 
did  nol  apply.  'Die  court  also  declared,  that  the  control 
^'iven  l)y  (he  Coal  ^[iiics  llesulation  Act,  1887,  aiul  rules 
made  thereunder,  to  the  manager  over  all  persons  in  the 
miiu'.  did  not  make  E.  and  the  sinkers  employed  hy  him 
the  "  workmen  "  of  the  colliery  owners. 

The  facts  in  the  case  of  Fitil'ttliiik  v.  Kraiis  (r),  decided 
in  the  year  l!»Ol,  were  almost  identical  with  those  in 
Mdrmtr's  ('t(ni\  iiiii>i(i,  i^avv  that  the  workman  employed 
liy  the  contractor  had  signed  the  "record  l)Ook  "  kept  hy 
the  colliery  owuf'rs  hy  which,  in  consideration  of  heing 
employed  in  the  mine,  lie  hecame  hound  to  ohserve  the 
regulations  and  conditions  laid  down  for  the  safety  of 
the  mine  and  for  the  guidance  of  the  persons  employed 
lliere.  lioth  the  l>ivisional  Court  and  the  Court  of 
A[»peal  held  that  notwithstanding  this  additional  fact 
lh»!  case  was  really  governed  hy  Marron'ti  CoKf,  and 
the  contractor,  in  tliis  case  also,  nuist  he  regarded  as 
indepeiKleiit,  and  alone  re.spon.sihle  for  the  injury  to  his 
workman  working  in  the  mine. 

These  two  cases  are  chiefly  useful  as  showing  that  even 
in  an  employment  suhject  to  statutory  regulation,  where 
tlie  regulation  and  control  of  all  the  persons  engaged  is 
given  to  the  person  carrying  on  the  industry  (in  these 
cases  the  mine-owner),  there  yet  may  he,  for  the  pur- 
posf^s  of  the  Employers'  Liahility  Act,  contractors  with 
independent  lialtility.  And  see  cases  under  heading, 
"  Test  of  Valid  Suh-contract,"  aiitr,  pp.  76—77. 

Commencement  of  Contract  of  Service— One  other 
(pHfStion,   although    scarcely   cognate    to    the   one    now 

(j)  [iitOlj  1  Q.  n.  761.;  on  iipixMl,    I'.KJiij  1  K.  IJ.  ,'jO;j;  71  li.  -1.  K.  I!. 
30ii;  w;  1..  T.  141;  18  T.  L.  It.  -JOu, 
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iiiiilcr  (lisenssioii,  ro(iuin>s  notifc.  Wlion  may  tlio  ro- 
Litioiisliip  of  iiifistcr  iiml  servaiu  Im  said  to  licgiii,  and 
wlicn  (Iocs  it  terniiual*!?  Witli  n-fjiard  to  ordinary  daily 
workiiii'n,  we  think  tlmy  must  lie  deemed  to  enter 
the  seivii-e  of  the  employe)-,  for  the  purposes  of  the 
Hiiiployers'  Liahility  Act,  as  soon  as  tht>y  reach  the 
works  or  land  iieloii^'in^'  lo  or  nndcr  the  control  for 
tiie  time  heing  of  the  employer,  when;  ho  carries  on 
till!  work,  if  at  or  reasonahly  near  the  time  appointed 
for  the  commencement  of  the  work,  and  to  contiinie 
in  th(!  service  after  the  work  is  slojiped  for  such  a  time 
iis  is  reasonahly  requisite  to  enahle  them  to  leave  the 
works  or  prtnnises.  fn  the  case  of  llriiihiit  v.  Stiivart  {n) 
tile  llotise  of  Lords  held  that  where  the  master  lets 
a  workman  down  his  miiu!  he  is  honnd  to  hriiifj  him 
ii|»  safely  even  thouj,'h  he  come  up  for  his  own  purposes 
and  is  not  at  the  time  enpfaged  in  his  master's  husiness. 
'I'lie  Loun  CnANCELLon.  Lord  CijAXwoiiTH,  in  his  judgment 
'Iffined  the  continuance  of  the  master's  liability  as 
follows:  *' Whatever  the  man  does  in  tlit'  course;  of  his 
master's  employ,  aceordinp;  to  the  fair  interpretation  of 
'liese  words,  riimln,  iiinniui/i),  rnlrniiiln,  iht'  master  is 
responsible." 

The  case  of  ('<»r}<i-  v.  M>>nsl>if  Cual  ('<».(:)  su})ports 
the  proposition  above  stated,  and  goes  somewhat  beyond 
it.  This  action  was  brought  under  the  Employers" 
Liability  Act.  The  plaintiff  had  been  discharged  from 
defendant's  service  on  a  Saturday  night,  and  went  on 
the  following  ^[onday  morning  down  the  mine  to  fetch 
the  tools  with  which  he  had  been  working,  for  the 
purpose  of  returning  them  to  the  employer.  It  was 
prov(!d  that  he  had  no  opiK)rtunity  of  doing  this  before 
the  Monday  morning,  and  thai  he  could  not  receive  his 
wages  until  the  tools  were  so  returned.  Whilst  in  th(> 
mine  for  this  puriwse  he  was  injured.  It  was  held  that 
ilii-  relation  of  master  and  servant  had  not  ternniiat(>d, 
('/)  -'  Macq.  11.  of  U  :W.  (-)  1  T.  L.  II.  r.T.'i. 
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mid    that    lim    action     was     iiiaiiitaiiial.lc    m,,!,.,-    tli<. 
Eiii))loy»o-.s"  liial.ililv  Act((/). 


I.  — II\s    TFH:     l'r,MV|IIK    CONIUACTI:!.    AWW    Ifis 

liidiiT  or  AtridV'.' 
In   all    (MM's   JH.f.m.    an    lu-tion   is   (•(.inuicncv.l    under 
the  Enii.!.,y<.rs-   la-al.ility   Act.   in,|uiiv  .s|,.m,1,|    j„.    ,,ii,,. 
fully  made    t„  ascrtaiii  whctluT  the  workman   injured 
has.   either    l.Hforo   the    tiui..    tl,e    injury   was    received 
contracted  with  his  ,.n,pl„y,.r  that  the  oi.erati..n  of  the 
Act    sliouM   h,.   exclude,!    |,„u,    his  contract  of    service 
<••%  since  tl...  lime  ..r  the  injury,  accej.ied,  „r  a-reed  to' 
accept,  some  comix^nsnii.,,,  i,,  |i,,,i  „[  his  cause  nC  action, 
hi   the  first  edition  ot  this  hook   we   slat.d   that  it  was 
"cl.'ar   tha*    h    w^is   .,p,.n    to  him    to  do  either  the  one 
or  tli(.  other."      -n.irl.    ,,„.»,;„;.    ,.„,,,,    ,„,;   ^„,,   ^,, 
hiliiultiitn  "  (7-_'K 

Decision  in  Griffiths  r.  Earl  Dudley.     \\  itlun  a  verv 
short  time  after    the  passin.^r  of    th..  Act   this  .pie^tion 

(.O.Inan  „n,v,,u,-,o,l  n.unly  ..,„nt  a.tion,  l.,uuj;Ia  m.uI.,-  th-  A.t,  tl,.. 


Canadian  Notes. 

(72)  Till'  (liitario,  ^raiiitoba,  Hiitish  Colmnl.in  v,,,.,  t;     .•  i  x. 

Bru..swick  Acts  ,.,„I  ^■ula,u  ()cli,,,.„    .  n  ,    "i  ,;^^^  S-oHa,  ,U1,1  X,.w 

tra..t  or  a,,T....,„..m  shoul.l  1.  a  la-  t.utt  '"'','''''' ^' '■"''" 

show  (a)  .■o>,.i,l,.,atio„  nth,.,- that,  t hat    f  I   .in  ,  ,     '       ■'  '"'l''".^"''  ""i->' 

,ul..,iuatc. ";  a„.l  f  )  that      ...o,    ,•..,..'  ''''''''l''"''    ^^■''\  ^"'I'l"   a„d 
hut   ust  and  n.asonabl..        ,   o  ,t a  i  ,      ,'.7, ?,    ''''      Te""'    •"l'~vi'l""t 

injuries  caus,.,1  toworkn,,',,  „     ,'    Iw    -^      s       T  '"  T^"''  "^  '-•"'■"*"' 
;)42-94a  ;  '.m  and  !J51.  >■'"«■>>-.     .^.■,'  Appendix,  pp.  9(;4,  !>(;.^  ; 

An  Act   of  Canada  of    I'.Mjt     I    I<'rUv    7    ,.    .i,     r     ii     ,. 
('arliun,ent:  (l,a,,l  Tnnk  ' jJ>K    4^—?'  7''VV^\f'T''''"" 


('i>N  I  itA(  riN(i  <»i  r  (IK  I'm;  Act. 


.s.» 


Wiis  iiiiscd  1111(1  (Iccidtd  in  tins  ciiso  of  (iriillfhx  v.  I-'.kiI 
l>ii,ll.ii{l,\,  wliert!  ii  iniiiui-  in  Ijonl  Dudlfy's  colliory 
was  killed  under  siicli  circniiistiinces  us  ininin  I'm-if  to 
iiititle  lli(!  widow  to  recover  connHsiisation  for  lii.s 
deiilli.  The  action  was  broiijj;lit  undei-  the  Employers' 
Liability  Act,  and  was  nitst  liy  the  defunct;  that  tlie 
deceased  man  liad  vohmtarily  contracted  hotli  liimseU 
and  his  representatives  out  of  the  l)ene(it  of  the  Act. 
Thti  facts  were,  thai  hefon!  the  J'lmployers'  Liahility 
Act  came  into  force,  tiiere  existed  in  defendant's  works 
a  htinefit  chih,  called  the  "Chih  Jiox,"  to  which  each 
workman  contrihuted,  and  to  which  the  employei-  con- 
trihuted  a  sum  ecpuil  to  the  total  contril)Utions  of  all 
the  Workmen.  I'po?!  the  same  day  upon  which  the 
I'.mpioyers"  Ijiahilily  Act  came  into  force,  viz.  January 
Isl,  IHHI,  a  printed  notice  was  circidalfd  in  the  colliery 
directed  to  "all  peisons  employed,  directly  or  indirectly, 
in  I  lie  c(dlierirs  who  have  licirelofore  had,  or  may  have, 
ilaims  upon  the  colliery  '  C'luh  lJo\," ""  llu;  material  parts 
ol  which  notice  were : 

1st.  That  all   tho  [lersons  employed  at  th»!  collieries 

naist  contimie  to  helon;,'  to  the  henetit  cluh. 
■Jnd.  That  tin;  em[)loyer  sliouM  continue  an  honorary 
memher,  and  suhscrihe  not  less  than  hereto- 
fore. 
:>id.  'I'liat  in  consideration  cf  such  payment  hy  the 
eiuployer,  and  of  heinfj  employed  at  the  colliery 
and  as  part  of  the  terms  of  the  employment, 
rn  111  ptTHdii  >tii  I'liijilniii  (/  iiiiilrrt<(l:i  s  tor  liiiii.srll' 
mill  his  njiif  xi'iitittiri's  iiiiil  iiiii/  jn  rmiii  riitifh  il 
ill  n(sc  III'  his  ilnilh,  to  look  to  the  funds  of  the 
henetit  society  foi'  compensation  in  cases  of 
injin-yin  the  course  of  the  employment,  whether 
resultinji;  in  death  or  not,  and  that  neither 
the  employer  nor  any  of  his  servants  should 
lie  liahle  for  any  defect,  neglij^ence,  act,  or 
{b)  \)  (J.  U.  1 1.  iJjT  ;  61  L.  J.  (^.  1>.  61J  ;   17  L.  T.  10;  30  \V.  U.  7'J7. 
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omission,  u.i.lei'  tlio  KniplovcTs'  Lialnlitv    Vet 
l.SHO. 

illi.  Thul  ll,i«  emiti-ael  .shoul.l  ivumin  in  lull    f,,ra., 

iiiid  oiu.nite  a.s  n  cuiilnicl  l.t-lwufii  llit)  \v..i-kiiiaii 

iiiul  owner  foi-  iJu-  lime  beiu-  „f  thi,.  eollierv. 

Iio  cuunlv  court  jud-e  who  tried  the  action  hrhl   us 

-•t    iHct,    that    the    ,lecea.se.l    man    had    assented    to    this 

coutraei;  hut  decided  that  he  could  not  contract  him- 

sflt  out  of  the  Employers- Liahihty  Act  so  as  to  defeat 

tho  c  aim   of    ins  widow    for  compensation.      He    held 

Hlso  that  the  contract  was  void  for  want  of  mutualitv 

nnd  c.msideration,  and   contrary  to  public  i.olicv.  and 

i^iiw  a  verdict  for  tlie  i»laintifl'. 

0.1  appeal  to  the  lli^di  Curt  it  was  held  bv  Fielu 
ni'd  (  AVK,  JJ.  that  this  .lecision  was  wron^-  and  must  be 
«o  aside,  and  that  judf,Mnent  must  be  ente.ed  for  the 
.Ictc^ndant.  The  grounds  of  decision  were  that  the  widow 
uc.imml,  under  Lo>.l  Campbell's  Act,  no  separate  cause 
ot  action,  but  only  such  cause  of  action  as  the  husband 
luniself  would  have  had,  had  death  not  resulted  fr.mi  the 
mjiu-v,  and  which  in  the  present  case  was  none  (.)  (7... 
Ibe  court  further  decided  that  there  was  mutualitv  in, 
Hud  consideration  for,  the  contract,  and  that  it  was  not 
!i  contract  contrary  to  i)ublic  policv. 

The  .lecision  has  never  been  questioned.  It  mav  be 
therefore  rc.-a.'.led  as  settle.!  that  workmen  mav  contract 
themselves  and  th,.ir  .-epi-esentativs  r,ut  of  the  operation 
of  the  l-.mployers-  Liability  Act,  and  that  such  a  contract 

Canadiun  Notes. 
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limy  bo  iiiipliud  wlioro  llio  euiployer  Ijriugs  Lo  llie  kiiow- 
ledgu  ol  the  workiiuin  that  tliu  only  cuiuliliou  t»ii  wliicli 
he  continues  hi  the  employment  is  that  ho  renounces 
his  rights  under  the  Act,  and  the  workman  tacitly 
iic(]uiesces  in  this  arrangement. 


Was  there  a  Contract  in  this  Case  ? — On  the  par- 
licular  tacts  in  drijiiths  v.  Karl  hnill'ii,  as  rei)orted,  the 
([Uestion  as  to  whether  there  really  was  any  contract  at 
iill  to  waive  the  henetits  of  tiie  Act,  appears  to  some 
c\Lent  to  have  been  lost  sight  of  in  the  larger  question 
of  ihe  legality  of  such  a  contract.  As  stated,  the  county 
c(jurt  judge  found  as  a  fact,  that  the  deceased  assented 

10  the  arrangement,  and  it  was  therefore  not  open  to  the 
judges  of  the  Queen's  Bench  to  reverse  tliis  lindiiig. 
But  if  the  only  evidence  of  assent  was  the  fact  that  the 
man  doubtless  saw  the  notice  i)osled  up  on  tlie  works 
and  did  not  give  up  iiis  employment,  altliough  it  could 
not  bo  said  that  his  conduct  did  not  furnish  some  evidence 
nl  assent,  we  do  not  think  this  was  l)y  any  means  con- 
rlusivo  evidence.  In  other  words,  the  case  is  not  an 
iuahority  for  the  i)roposition,  lliat  an  employer,  by 
posting  up  a  notice  that  the  workmen  only  continue 
ill  his  employment  if  they  contract  out  of  the  Act, 
necessarily  proves  a  contract  to  that  effect  with  the 
worknu.'n,  even  when  it  is  admitted  they  see  the  notice, 
and  do  not  leave  the  service.  Take  the  illustration  of  an 
ordinary  connuercial  contract  existing  between  A.  and  B., 
and  which  A.  has  a  rigliL  to  determine  on  very  short  notice. 

1 1  is  doubtful  whether  A.,  by  putting  up  a  notice  con- 
taining an  alteration  of  the  terms  of  all  his  contracts, 
eoiiKl  bind  B.  by  proving  that  he  had  seen  it  and  had 
said  nothing,  iiotwithslaiidhig  that  A.  might  use  the 
same  argument  as  was  used  in  (riijiitlm  v.  /-'«//  UntUiji, 
viz.  that  if  B.  had  not  acipiiesced,  he  (A.)  would,  at  the 
earliest  opportunity,  liave  determined  the  contrHcl.  Tlie 
ijuestion,  it  is  thought  in  all  cases,  is  one  of  fact,  anil  as 


ss 
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>M.-li  iM|ii..Mi„n  l..r  ll.r  liil.mifil  wIm.-I,  .IrU.n.iiih.s  fad 
^'nu.mllyi,  jurv.  A1i1>..uk1,  vv  ,|o  ,,..(  say  ll.al  n  jury 
^V"-'l«l  -lot  I...  cmtill,.,!  (n  .ay  that,  ...mI,.,-  m,c1.  .•ircnm- 
Ma.iccs  as  al.ov,.  statc.l,  a  cniUnH-t  ,Ai.t,.,|.  yd,  if  „„  tl... 
siMu.  laHs  tlu.y  |,a.l  .•hn.n.  to  say  ll.at  i.i  "tlK.ir  ..,mMn„ 
lliciv  uas  im  .siidi  comnu-i,  tlidr  li,„li„^r  i„.ol>al,lv  nmU\ 
iM)l  lie  (lisiiirl)c(l. 

Must    be    Valuable  Consideration   for   Contracting 
out    of    Act.     \\I„.M..y,.,-,    as    an    auswe-r    to   a,,    action 
"i"l«'i-  tl...  KnipioytTs-  l.ial.ility  Act,  a  contract   waiyin- 
I'"'  "lH'>-ai,on  of  the  Act  is  s<.t  up.  it  shouKl  ho  carefnli^ 
I'M.kfd  at  to  ascertain,  not  only  Nvhctlu-i-  it  was  assent..^ 
t"  I'.v  the  uorkn.an,  hut  wliethcr  it   was   foun.Ic.l   upon 
"    valnahlc    .•ons..l,.rati..n.     The    fact    of    the   iTuployer 
asiun^'  Ins  uorkn.an  to  waiyc  his  ri-hts  m.-lcr  the  Act, 
"I"    "!•■  workman  aciuioscin-   is  a  mere  H>nhn„  /,„rl,n>, 
";"'    '""    ••'    '-ontnu't   at   all;    hut   it    is  .lifTerent    where 
"K'  »'Mip]oyer  distinctly  says  to  the  w..rknian,  '•  I   -ive 
y.M.    tl,..  option   ,,ither   to  leaye  or   to   c.nti.n.e    in^niv 
MTvi.e.  hut  If  you  continue  it  is  only  upon  the  c.n.litioi, 
lliHt    you     waive    your    rinrhis    inuler    the    Employers' 
l-ialahty  A(.t." 

If  lla;  contract  is  in  writiiif,',  cure  should  he  taken  to 
.M'l!  h,,tl,  that  tl...  consideration  stated  in  tlio  contract  is 
the  ival  consi.lei.ation  for  the  promise,  an.l  that  it  has 
hetMi  executed  (<l)  (70. 

A  contract  to  ...xclu.le  in  express  terms  the  operation 
ot  th..  Act  does  not  impliedly  repel  the  application  of  the 
doctrnu.  of  common  employment  where  it  \vould  otherwise 
iipply.  In  Ihur  V.  Thrairr  },'nf,„l,  hmn,  Lanr  (.),  ,i„ 
actress  had  contracte.l  .mt  of  the  Act  in  express  terms. 
It  was  aroue.I,  unsuccessfully,  that  on   the  principle  of 

(i/l  t)(l,r^liaw  \.  h'infi,  -2  If.  .^  >r.  .ilT. 

(<■)  Tfi  I..  J.  K.  H.  159;  Of,  L.  T.  147:  S.i  T.  L.  1{.  'jyu. 
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,  ijif  s^inii  idiit  fiiiilinii  risxarr  llic  dodriiiti  ot  nimnioii 
ciiniliiyiiiciit  could  not  1h'  iiivok»'(l  ii;;!iiiisl  licr  in  a  rliiiiu 
liii  |Misoiiiil  injury  ciiusod  hy  u  fi'llow-si'ivant. 

Compromise  of  Cause  of  Action.  If  ilir  workman, 
allor  tilt'  injury,  in  liic  ah.suncc  of  any  uviilciu-c  of  fraud 
or  ovor-roiicliiii;;,  a;,'ri>cs  to  ucct'itl  any  coniponsiitioii  in 
the  placo  of  the  rif^lit  of  iiction  arisin<;  fioin  tlif  injury, 
llicn,  aUlioU),'li  such  coiupoiisation  may  not  be  ono-lcnlli 
|)ail  of  the  value  of  his  loss,  lu'  cannot  aftcrwai'ds  sm; ; 
nor,  if  ilcath  sliould  siihstKiueutly  rosult  from  the  injury, 
can  his  personal  repri'seiilatives  (,/ ). 

For  the  comiK-nsation  accepted  by  the  worknnin  lo  ho 
an  absolute  bai-  to  his  ri<,'ht  to  sue,  it  is  not  ntressary 
that  he  should  have  known  the  full  extent  of  the  injury 
lie  iiad  received.  ]>ut  if  he  sliould  be  indiu-ed  lo  com- 
promise by  false  representations  us  to  the  nuture  thereof 
made  by,  or  on  behalf  of,  the  employer,  be  will  not  be 
iiuiind  by  bavin},'  acce|)ted  tliec;om|)ensation('/).  l''urther, 
lie  will  never  be  estopped  by  the  mere  fact  of  },'ivinfj;  a 
receipt  in  "  full  satisfaction  and  discharge"  of  bis  claim, 
if  he  can  show  either  tliat  be  was  imposed  upon,  or  that 
be  was  not  aware  of  the  import  and  etl'ect  of  tin;  recei[il 
at  the  time  he  si},'iied  it  (//),  though  some  of  the  decisions 
in  Scotland  seem  to  show  that  very  stroiig  evidence 
would  be  requireil  before;  such  a  discharge  could  be  set 
aside  (/)  (75).     Such  circumstances,  however,  were  held  to 

(/)  Addison  on  Torts,  7tli  cd.,  p.  5-i  ;  llbo(/ v.  North  lintish  Rail.  Co., 
18  U.  (H.  L.)  27;  Donii'in  v.  Allni,  8  F.  112. 

(;/)  Stricini  v.  (Iirat  Wistrin  l:ail.  Co.,  •>  J)e  (1.  J.  S.  81'.l. 

(/()  Lee  V.  Lannisliiiv  mul  Yorkxhirr  llnil.  Co.,  L.  Ji.  0  Cli.  5J7. 

(!)  Miitkieson  v.  Hdirthniiifi <C  Co.  (IS'Ji)),  1  F.  4GS.  See  also  IkKlu-rtij 
V.  Mc.llpinc,  2  F.  12S,  and  Hunter  v.  Darngavil  Coal  Co.,  3  F.  10. 
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(75)  In  Doyle  v.  Diamond  Flint  (iUtsx  Co.,  7  O.  L.  H.  7-17;  8  O.  L.  11. 
VM,  a  release  bv  a  widow  was  held  not  binding  upon  bor.  In  Farmer 
V.  'i'he  (hand  Trunk  Rail.,  21  O.  1{.  299,  the  plaintitt  whoso  husband 
liad  been  killed  gave  a,  receipt  for  $250  to  a  benetit  insuranco  society 
ill  connection  rtitb  ll.e  defendar.t  railway,  '-tating  that  the  latter  wa^-. 
relieved  from  all  liability,  and  it  was  hf^ld  that  the  receipt  formed  no 
bar  to  the  action.  lUit  see  llorra,  \.  linmd  Trunk  Rail.,iO.  W.  K. 
•Jll  ;  J  C.  Hy.  C.  172. 
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i!Xl\t  ill  \  iilnili  V.  W  III.  hint,,.  Limit,,!  (/,).  All  )illf^M;(| 
uKicuiufiii  lo  iicccpl  (•(impfiisuiion  iiiKh-r  tliu  WorUrni^ii's 
t'oiiiiH'iisiitidii  Act  was  held  not  lo  drliar  iliu  |.liiiiitin"  from 
Itiosuciuiii;,'  11  clitiiii  iiiidur  dm  Hmploytis'  Liuliiliiy  A(!l, 
iiH  thu  eviduncu  hhowwl  tliut  plaiiititl"  wus  u  lorijigiier  who 
<lid  not  uiuliT^taii.l  tlit)  Kii-h«!i  lan-iiii;,'^,  and  hud  not 
liiid  tho  rofiMiits  wliicli  wcrf  ivliud  upon  as  constitiilin^; 
an  aj^reuineiit  uxplaiiied  to  liiin. 

Who  may  compromise. -Tl.o  iiaitits  ih.^iuHtlves 
iiuniK  s„i  juris  may  coinpioniise  lhi;ir  own  i-lahns  as 
tihovo  btated.  Tho  next  fri.Mid  of  un  infant  is  ,l,,mii,nH 
lilix,  iind  may  comiiromiso  the  infant's  (daim  (/).  Where 
a  solicitor  lias  been  iiislnieted  to  proseeiite  a  claim,  lie 
may  compromise  the  same  unless  expressly  forbidden  lo 
do  so,  but  not  liefore  the  action  is  commenced  (ni).  Th.i 
I)arties  may  also  compromise  without  the  intervention  of 
their  solicitor  if  the  comiiromisu  is  entered  into  honn 
Jill,  (//). 

Assignment  of  Claim.  It  has  been  decided  in  Scotland 
tliat  a  claim  for  personal  injury  may  be  assigned  by  the 
uijuied  person  to  another,  so  as  to  enable  the  assigiiei: 
to  sue  in  respect  of  such  cause  of  action  in  his  own 
name  ("). 

It  is  doubtful  whether  this  can  be  done  in  England. 

Infant  may  Contract  out  of  Act.  -It  was  decide.l  in 
the  year  iHlil  that  an  infant  may  contract  away  a  right 
of  action  which  he  would  otherwi.se  have  had  under  the 
Kmployers'  Liability  Act  (/*,).  In  the  case  in  question 
the  infant  had  renounced  all  his  rights  under  the  Act  in 

(/.)   il'.tOTJS.  C.  i;i»j;    II  S.  L.   It.  Viij. 
(/)  (lull-  \.  llciiiy,  'J  F.  IS. 
(in)  Macaulii;/  v.  PuiUij,  ;  IS'.ITJ  li  i^,  li.  ijvj. 
(/i)  I'lii,'  V.  Crunch,  (HJ  L.J.  y.  H.  707. 
^^(o)   TiulU  V.  Adivschkabut  U.ilU.Utic,  lAmUcl,  0  F.  7'J.s  ;   11  .Sc.  I..  K. 

(/')  VLiiicuuw  LonUvnand  Suilk    \Va,Ui  ii  lUal.  Cu.,    Ib'Jlj  J  (.J.  ];. 
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(■uii,.,i(U'naioii  of  htiii;^  pei-inutud  to  [tarlU-iiiiiti  m  llu' 
iKri.lciil  fmitl  wliic-li  tliu  lioudoii  niul  Norlli  \\.>Urn 
my  iiml  lluir  I'luplo  .'M  hud  inuUiully 
llie  riir,c   in    (pU'Sli  -i    llie    iiifiiiil  could 


llioluiiy   ('oiiii)i 
tsliiiilislied. 

pmhiilply  havi:  ivcowred  grmtor  diiiUiigos  imdi-i-  lliu  Act 
lliiiii  lie  WHS  riilillcd  lo  under  the  iiccidenl  fund  schouic, 
l.ul  il  was  held  tlml  this  niadf  n.>  ditVerLiut!,  for  liic 
contract  \va^  not  to  ho  coiihidort'd  after  the  evt  nl,  i)Ul 
was  to  be  rej^ard>'l,  on  th"  (|uoslion  as  to  whellar  or  not 
il  was  for  the  K«nerul  bei  lit  of  the  infant,  at  the  lime  at 
which  it  was  entond  into. 

As  showing  that  such  an  agreement  must  be  clearly 
tor  the  benefit  (»:'  tiu;  infant,  if  it  is  to  be  upheld,  another 
case  may  be  eoii'^iderod  (7).  This  was  a  ca^e  where  an 
infant  contracted  with  the  same  railway  coini^ny  that, 
in  consideration  of  being  allowed  to  travel  'ree  of 
charge  on  the  railway  to  an.l  from  the  colliery  where 
he  worked,  and  his  Inmie,  uixai  s^jecial  conditions 
arranged  between  the  railway  couiiiany  and  the  colliery 
owner,  he  would  not  make  any  claim  against  the  om- 
jiany  for  injury  sustained  through  tlieir  negligence. 
The  court  held  that  this  contract,  regarded  as  a  wlioU  . 
was  not  Ijeneiicial  to  the  infant,  and  refused  to  hold  liiui 
liound  by  it. 


">.-  Is    Till-;    I'LAINTU.'    IN    TlMK? 

Time  for  Notice   of   Injury.— I  pon   this   point  tho 
words  of  the  Aot  are  quite  clear  (/)  (T<i).     The  notice  of  the 

{11)  Flower  V.  homiun  and  A'u////  llV.v/.cu  JUiil.  CV.,  [IS'jtJ  ^  Q.  B. 
CO.  Sec  as  to  position  of  uii  infuiil  uoiitructinx  •■>  uiciipt  coiiipousation 
uiiilor  the  Workmen's  l.'oiiil'i'iisuti""  Ait,  SUp,u->is  v.  /'  ■'Hjruijf  liun 
llWAs  Co.,  ll'JU4]  2  K.  11.  li^O;  T-t  J..  J.  K.  IJ.  73'J;  'JU  i,  T.  :iiS;  '20 
I'.  Ij.  11.  4'J2. 

(i)  Section  I. 
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(76)  The  provisions  of  the  Onlaiio  Act  (s. '.M,  the  british  I  ulunilua 
\.-l  (s. 'J),  the  Nova  S.uli.i  Ael  (>.  S),  .iiitl  the  "luLoii  Ortli!:^-- ■  .'.'), 
arc  similar  to  the  Kn:^lish  Act  except  that  notice  of  injuiy  is  a  r^  clc'd  t.i 
be  giveu   witliiu  twelve   weeks  (six  uiuullia  iu  the  Vukoii).     lu  ^ew 


'.)•> 
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'•"■'    "'    III''    ilijinv  lilll>l     1)1'    ;;i\vi Iir    flil|.lu\,.i-,  or  if 

tlicrr  i>  iiiMiT  iliaii  mw  nnploycr,  U>  .,ii.  nt  ih..  i  iii|ilo_v.is 

\silliiri   >i\    \v»Hks   tioni    tlic    linic   ih,.    injiny   was  .su.s- 

luiih.l  (,s).     If    jrjvvii   l.v   i»-i>,ti)ivtl    loiter,  ii.s    it    islioiild 

I"'.  111.'  ii.iticr  sliiill  Im-  iIo.  iiud  to  liuvu  Ih-1'11  ;,'iv(ii  ml  tliu 

''""'   \\'"'i    ill''   Ifttcr    ill    till)    (irdiimry  coiirsr  of    jkihI 

wniiM  iiiivf  lull  (lulivfi-ud  (M.     This  do.>  not  mnm  tlitil 

it  is  iil..Nn!iit(i.v  ii.'ctssivry  tluit  tlio  iiotii-c,  if  s.iit  l.y  [lOHt, 

slioiiid    l)(!  sfiil    hy    rf;,'i.st.ml    l.'tl.T.      If    its    r.roipt    in 

iidiiiitl.d.  (.1-  mil  Iw  provud  in  any  way,  ilicii  tlic  modt!  in 

winch  ii  was  sfiil  is  iniiimti;rial.     'I'lic  pio-.f  of  sfiidiiiK  it 

hy  onlinaiy  post  is  iniiint  /a,ir  fvidfiieu  of  its  itctipt  («). 

It    IS   ill    casts  uhoi-,,    till)    receipt  of   tho  notice  is  not 

admitted,  and  plaiiitilf  cannot  prove  its  actual  receipt,  or 

where   the   notice   really  niisc'arrie>,   that  the  advaiita«« 

of  following'    the  iv(piireiiio!it  of  tli.t  Act  of  I'arliamunt 

apjxais.     In  such  cases  if  the  plainlitV  proves  that  the 

notice  \va.>  properly  uddiessod  and   ref,'i.sterod  (s.  7),  he 

(.)  Scitiuii  1. 

(/I    S.Tlioll  7. 

(/()  iVciv.M  V.  (i.ilti,  -.a,  \V.  U.  (.70;    1   r.  I,.  K.  |.-,7. 
Ciinudiun  Notes. 

liruiiswi.k  iKiliiv  iiiu>t  l,r  gi\iri  uilliin  lw,,  ucvk,  "  ,xc.'pl,  in  ,1,0 
wliorc  rcasoiiubl.'  rx.iisc  is  fiirnislu'il  for  failiii,  |,>  -ivc  su,-h  iiuli.r 
\Mtliiii  suul  tmi.',  iiii.i  Muh  iiotir..  is  •■ivcii  as  soon  tl.neaft.r  as  possililr  " 
l.ultlu;«aut.,rins„|lKi(n,yof  thr  noti.-r  i-,  not  to  l,c  a  Imr  to  tlir 
action  If  tlic  .ludj;,.  or  Apvdlato  Tourt  is  of  opinion  that  tlirrr  was 
r.asonal.ln  cxcus.'  for  sn.h  want  or  insuflici,.n,v  and  that  llio  (I.'fendaiit 
lias  not  iH^in  prejiidicod  ;  Appendix,  pp.  'JC>5,  'MO  ;  958  and  Uht)  \h  to 
r-aM)iiaM,-  ,.x,iis,.  f„r  not  j;i\inf,'  notice,  seo  Annstraii.j  v.  ('„nml„ 
Ml,n:lic  /;,/./.,  2  ().  L.  I!.  21!);  \  I).  L.  H.  fM);  2  C  Itv  C  .S3')  • 
Swifl,  V.  Mclnln.h,  \.\u.  I,.  H.  lis ;  /„.,-,,•  v.  M.Arthin;  'J  B  T  1{  417  •' 
( '  lliuii  V.  Muh\,„iii  ( ■.ntrnl  Ittnl..  1  ( ).  W.  N.  7  ;  lU  O.  L  it  :)45  In' 
til.;  provinc.  s  nuntioM.'d.  if  tlio  d.  frndant  int.nids  to  niv  on  the  uant 
or  insuthciincy  of  iioti.c  ho  must,  not  K'-s  than  s.von  da  vs  Ijcforc  hear- 
ing, Kivc  notice  of  sii.di  intention,  and  tlic  Court  niav  allow  an  adjourn- 

or'o"'  i  ^''".  ,"■""■''  ""'■'■'■  '"  ''"'  «''■'"•  ^'^''  Appendix,  pp.  9f.6,  .J58, 
!i5<»,and  J50.  It  is  not  sulliciont  to  plead  such  want  or  insuthciency  o 
notice  :  (,iv,ni,uih  v.  f.nk,  23 Out.  A.  It.  71 ". ;  l\;is,w  v.  ( >u;„  So,n,d  Port 
hnd  I  rm.nt  (',...21  ( »,t.  .\.  \i.  :!2S  ;  l\,lt, ,  v.  ,U.  ( ■„„„.  If,  O.  L.  U  bSr, 
Ihe  original  proviMon  in  the  Manitoba  .\<t,  50  Viet  e  3'l  's  7' 
rei|Uirin-  notice  to  hej-ive,,  within  twelve  week-,  was  repealed  hy  5,S-5'i 
\  let.  e.  4,S,  s.  2  (now  U  S.  M„n.,  VM,  e.  l^A.  ..  1;^,.  which  provides  merely 

that   no  iutnm  sliall  hr  nimnt.ntijil.lo  u»'t«-^  i i  *  .u-i*!  ^   t-i„ 

Appendix    p   J),,      .V,  to  eireunistaiiee-  excusing  notice  in  tjuchcc,  ^cc 
Lit;/  V]  Monlnul  v.  (.Vs/i,;/,  .,>.  li.  U  K.  IJ.  -JJ 1.  i  ,      l 


I.lMir   MK     TlMf.    KOI!    |UIIV«HN«1    AiTluN. 


!».", 


li;is  (Iniif  ill!  tliiii  llif  law  rr>|niivs.  uinl  liis  iietioii  t'limiot 
Ih'  ilffcaUd  for  want  <it  iii)ti*'f  (< ). 

Till'   iiii|MirtiiiHi'  nt  -jiviiii^   notice    in   liiim  slnailtl   Im^ 


i'>|M(ialIy  liornr   in   miu 


il.   tnr  it    till'   si\   ucflis   should 


■\|»irt'  Iwlom  II  is  ^^ivtiii.  llm  .stiitulory  ri;,'hl  of  ai-tioii  is 
j,'oiir  fiUinily,  t\L-t|)l  ill  ihf  iinprolinMt!  «!Vtiil  of  .Itulli 
aftt  rwanls  iT.sulliii>;  from  tim  iiijiir.v.  ami  llio  plaiiilitl", 
>niii^'  for  lilt!  (Ifalli  iiii(l»ir  liOnl  Caiiiplifirs  Act.  Iiciii;^ 
aiilf  to  satisfy  llic  jiul^^c  llial  llicrc  was  rcasoiialili' 
<\ciisc  for  llu'  h1)sciicc  of  llm  iiolicc  c/l. 


Il    IS     I 


irovulnl 


I  of  this   Ac'l  thai   '•  in  case  of 


ilcalh  lilt'  want  of  siicli  notice  sliall  lie  iiu  har  to  the 
luainleiiaiice  of  such  action  if  the  ,jll<l^'l■  >hall  he  of 
i)|iiiiiiiii  thai  then*  was  reasonalili'  excuse  for  such  waul 
of  notice  '■  (,: )  (77). 

Il  has  heeii  ilecitli'il  thai  the  ahseiice  of  notice  of  injury 
is  a  special  ilefence  inuler  Order  \.,  r.  !<•.  of  ihe  County 
Court  I'liili's  of  1'.»0:{—1  !•(»»;.  and  tliereft)re  if  such  a 
dffeiicti  is  to  Ih  relied  upon,  notice  must  ht!  yiveii  of  iht^ 
saiiiti  live  cli^ar  davs  heforts  the  return  day  of  thi!  siiiu- 


uions  (((). 


ht)  saino  course  is  necess 


arv  if  tht)  defendant 


wis! 


lies  to  ridy  upon  ii  ilehmce   that  tlii!  action   has  not 


htifii  hrou^hl  within  the  tinit)  liiiiiteil  hy  the  Act. 

It  is  ditliciill  to  see  why  a  power  shouM  have  heeii 
'^'iveii  to  dispeiiw!  with  llio  noticti  of  injury  in  the  case  of 
death  only.     An  excuso  equally  reasonahle  may  tsxisl  in 

mportanl  jiidjfincnt  of  tlio  Court  of  Si^sioii, 


( ;)  Sw  oil  tliis  point 


in  lliu 


case  of  MidoLitn  v.  Tancn-d,  IH  l{otti.>,  11):):!;  2:!  S.  I..  U.  7:1 


(ij)  111  a  caso  (uuiopoili'il)  a  -olicitor,  wliu  liad  omitted  to  j<iv(^  imtiii! 
liV  icistored  lottur,  was  sued  liv  liis  ilii'iit  for  iieKlin>'nii'  and   bad  to 


(fonsidoral)lr  sum  as  damag's  and  costs". 


(~)  1 


iisi.'  of    liruinh'ii    {h. 


into 


of)    V.   (Hilhiim    ('•'ijH.iiitlii'ii 


IV.  L.  T. 


(iiureported),  notice  was  excused,  upon  tlic  ({luund  that  the  widow  of 
till!  dt'cuast'd  man  was  in  an  advaiut'd  state  of  pregnancy,  and  soixciti'd 
in  mind  tliat  tlic  diictoi  ordered  that  slie  ^liould  uol  lie  consulted  mt 
llie  sul)jeet. 

(,()  Cnnrun  V.  I'eacoil;,    18'.»7    '.i 
■l(ir>. 

{■?:(r,n!l!!m  Notes. 

177)  'I'huDntario,  lirilisli  t'.ilumliia,  Nova  Scolm,  aud  Ntu  liiunwiek 
.\Lts  arc  similar. 


.  C;  tu;  ],.  .1.  g,  l{.  lii 


V 


ni 


Tin;  EAin,(»Yi:i;s'  I.i^muTY  Art,  ISSO. 


n  noii-laial  :is  in  ii  fnt.il  (mso.  Tlio  autlior  has  himself 
kniiwu  ot  cisis  where  the  iiijm'ed  man  h.is  l)een  in 
lios|»ital  ainl  iiiieDiiseious  until  after  the  oxinratioii  of 
six  weeks  from  tlie  time  of  the  iiijiirv,  and  whe  ufion 
leaving;  t\w  liospital,  has  diseoven'd  to  his  sorrow  thai 
his  ri^'ht  of  actinu  is  K"iaM7s). 

Commencement  of  Action. — If  the  injury  is  not  a 
fatal  oiu'.  the  action  nuist  l)e  commenced  within  six 
monllis  from  tlie  (K'curren('(!  of  the  accident  causinjj;  the 
injury  (/<).  If  llie  injury  results  in  death,  tiie  action 
Miiist  iit^  commencc<l  within  twelve  montlis  ivoni  the 
time  of  death  (. )  (7:t).  U  should  he  rememhered  that, 
ahliou^'h  a  full  year  is  allowed  from  the  lime  of  death 
for  ('(mimenciiig  the  action,  the  Act,  as  in  non-fatal  eases, 
reipiires  thai  notice  of  the  injury  should  liave  hoen  p;iven 
within  six  weeks  from  the  time  of  its  liappeninf,'. 

Tlit>  word  "month,"  used  in  any  Act  of  Parliament, 
means  a  calendar  month  (</)  (80).  There  is  no  power  what- 
ever to  e\tend  llie  lime  for  hrin^'ini,'  the  action.  If, 
theicfoi'e.  in  the  case  of  non-fatal  injury  the  action  is 
not  commenced  within  six,  or  in  case  of  a  fatal  injury 
witliin  twelve,  calendar  months  from  the  time  of  injury, 
the  defendant  can  set  up  and  rely  ui)oii  the  limitation 
prescrihed  hy  tlie  Act  itself,  and  in  such  case  the  plain- 
lilVs  action    must  fail,  unles.-,  perchance   the  defendant 

(//I  All  action  is  coiniiioncod  in  the  countv  court,  on  the  dav  on  which 
the  I'laint  is  entered,     liulcs  nf  I'.tO-'!,  Order' V.,  r.  1,  s.  4, 
('•)  Section  t. 
('/)   Interprets  ion  Ael,  1>*,S9  {r,-2  ,<t  r,:]  Vict.  c.  0:?),  ^.  3. 

Canadian  Notes. 

(TS)  See  null'  T(>,  siijuii,  p.  01. 

(7'.))  The  Ontario,  liritish  Cohmiliia,  Nova  Scotia,  and  New  I'.runs. 
wici;  Acts  inntain  sitniliir  [irovisioiis.  In  tlie  Yukon  llio  ]i(>riods  are 
nini'  and  fifteen  months  respectively.  |{y  s.  l.i  of  the  :\Ianitol.a  Art  no 
iiction  is  inaintuiniihle  mile-.,  ci.i-niienced  within  two  years  from  the 
iKinrrenf  e  of  the  in  cideiU. 

(SO)  It.  S.  O.,  I.s'.l7,  c.  1,  s.  .S(l,-,,  ;  |;.S.  15.  (•„1,S')7.  c.  1.  .  10(10)- 
l:.  S.  M.,  I'.HIli,  r.  S!),  s.  S(,,)  ;  i;,  S.  N,  S.,  litlX),  r.  1,  s.  S)  ('^i)  ■  C  S 
N.  r...  \'W.  e.  1.  -.  S|;7l;  fien.  Or.l.  N.  W .  T.,  I'JO,^  -.  H(1K|.  p   :t.S(; 


rnu  i("  ArTiinr.iTirs  ruoTrcTTov  Act. 


!»; 


liiis  liy  hi.-       I!  coiulucl  nstoppod  hiinscili  Irom  HCitUiis  up 
ilit^  (UilV.iU"- 

Public  Autnorities  Protection  Act,  1893  (5(5  \  r,"  Vict, 
c.  fil).  — XotwithstandinK  tjio  fn'.'t  that  in  the  eusoof  fatal 
injurv  the  stitiite  allmvs  a  vt^ir  from  the  time  of  death 
for  foiiimencing  the  action,  if  tlie  dftfendant  is  a  piil)Hc' 
aiilliority  it  is  holiovcil  the  Pnhlic  Aiilliorities  I'rotcction 
Act.  1H*»;^,  applies  and  prcvisnts  any  action  Ix'inK  hrouf^ht 
lifter  six  months.  Consult  Mitrl.rii  r.  Titlinirtli  Joint 
l.'iiilaiiiiii  Il<>si>ihil  ((■),  I'lirLirv.  Lomloii  ('oiniti/Coiinril  (/), 
'rHHiiiix,  l.iniiliil  V.  />/'•/.,  Ki'ir  •(■  <'ii.{if),  Williainx  v. 
Miixni  IhirLs  (iiiil  n<trhi)ur  Il<i<tr<}  (//),  /,///<'.s  v.  Sdiilhiinl 
<  '(iijuiiritiiDi  (/').  Sli(iyjii)iiitiiii  V.  FiiIIkuii  (iiiunlidns  (/,). 
( 'iinii  V.  M(lri>ji<>lif(i)i  liiirniiiili  <ii'  I'lriii'iinhi'ii  (I).  \\\ 
Scotland.  f^jiitlnJ  v.  ('iwpni-dlnut  oi  (HdKiiair  (in). 


»i. — Has  rnoi'KU  Notuk  or  iNJi'nv  i-.kkn  (;ivi:\  ? 

Requisites  of  the  Notice.  -We  havc^  s(!en  that  an 
action  under  the  Employers'  Liahility  Act  is  not  main- 
lainahl(^  luiless  notice  of  injury  is  f;;iverr -within  six  weeks. 
The  qm^stion  arises,  Wiiat  is  a  sufficient  notice  of 
injury  to  satisfy  the  recpiiremeiits-yf  llie  Act".'  Section  7 
reipiires  tiiat  the  notice  of  injury  "'  shall  give  the  name 
and  address  of  the  person  injured,  and  siuill  state  in 
ordinary  language  the  cause  of  th((  injury  and  tlie  date  at 

(,)  I'.IO)  •-'  K.  1'..  »'.4  ;  (V.t  I,.  .1.  i,>.  U.  T.'W;  8M  I,.  T.  28;  If.  T.  L.  II. 
III. 

( / )  1 1;»01  'J.  K.  n.  r>0\  ;  73  L.  .T  K.  I'..  .')r.l  ;  1)0  I..  T.  Ho ;  M  T.  L.  M. 
•271'. 

{,,)  fl'.HJ.'ij  I  K.  1'..  TiCJ;  74  L.  .1.  K.  !!.  Kl);  <J.>  L.  T.  731  ;  21  T.  I..  It. 
2S1. 

(/,)  -l;)O.0]  I  K.  1'..  S04  ;  71  I..  .1.  K.  15.  HI  ;  '.12  L.  T.  444  ;  21  T.  1..  1'.. 
;!'.)7. 

(i)  ;i'.)0.'i;  2  K.  B.  1  ;  7!   1,.  .1.  K.    I!.  4-<4  ;  '.)2  L.  T.  .'iSf, ;  21  T.  I..  H. 

(/.)  '11K)4]  2('li.  44!»;  7;!  L.  .1.  ('I..777;  Ul  \..T.  1  ■'.'.' ;  20  T.  I,.  It.  01:!. 

(/)  20  T.  L.  It.  2. 

^/»)  C,  K.  s2S;   11. Sc.  L.  II.  ('.2',). 


i 


!»'"•  Tim;  Kmi'i...vii;s'  r,i\i;ii,iTv  Act.  iSSd. 

whieli  il  was  siistaiiH'd  "  :  iuul  tlic  lnUer  part  of  tlio  same 
st(cti(iii  (Iccliiros  that  •' il  iiuticc  iiiidfr  lliis  section  shall 
iiol  he  (li'ciiii'd  invalid  i>y  reason  of  any  detect  or  in- 
accnracv  therein,  unless  the  jiidj,'e  who  tries  the  action 
iuisinf,'  from  the  injury  lueiitioneil  in  the  notice  shall  ho 
of  o|iinion  that  the  deftuidanl  in  lh(>  action  is  prejudictid 
in  his  defence  hy  such  defect  or  inaccuracy,  and  that 
the  defect  or  inaccuracy  was  for  tlu!  purpose  of  mis- 
leading,' "  (HI). 

The  wording'  of  this  section,  as  of  so  many  otiier  parts 
of  the  Act.  has  proved  unfoi-tiniate.  Tt  commences  hy 
enacting'  iliat  the  notice  sinill  '^\w  certain  particulars, 
and   then    proceeds  to  e\cus((  kuii  defect  or  inaccuracv. 


unless  sU( 


h  d.'f 


n  nis  ill 


felK 


I'd  i)i'  n 


(accuracy  prejuilices  (lie  defemlant 


ce  tiidi  was  luaile 


for  tl 


III' 


il 


le  pui'pos»>  of  mislead- 


I  lie  wonl  '•(///./  in  this  position  appears  to  show 
liial  a  notice  was  only  intended  to  he  invalid  when  il 
could  he  shown  that  il  was  A..///  ilri,,Hr,  ,1,1, 1  inlnillii 
//. 7. -///•.,  and  never  upon  the  ^'lound  alone  that  it  was 
defecti\e. 


Il  \\;\>  heeii  ar.L'iied  that.  aUhoii^'h  there  is  ample  | 


)o\ver 


to  excuse  defecls  and  inaccuracies,  yet  if  ijic  alle^iul 
iioiice  does  nol  ill  suhstaiice  contain  llie  information 
reijiiln  d  hy  the  rn>t  \y,\y\  ol  the  section,  it  mver  hecomes 
a  iioiici    under  the  Art  al  all. 


Notice  of  injury  must  be  in  writing.     Several 
iiavi    lieeii  ilecided  hy  the  I  li^d:  ( 'mirl  u| 


case 


)oil   I  ile  slllllcienc\' 


ol    tile    nnlice    lV(|llilei|    hy   the  Acl.       'i'ile    lir.-l     eu^e    was 

thai   ot    Mniil.     V.  ././(/ 


7' 

illSt      I 


i(l,ni>i  {ii\.    winch 


Uei-llleil      thai      (111 


iiolice    iiiiist    he     III    wnliiiir.    and     ihal     \iThal 


Ihillce 


e\'ell    where    I  he    empl 


o\er   wa> 


i|inie    cu;,'ni/anl    nt    tin 


t"'  ^'i-  I''-  "■  II'';  'I  '■■  1. ','.  r.  II.;;  i»;  1..  v.  r.i.  wo  w.  it 


Canadian  Notes. 

(SI)      \    fulln   ..f     IK.tlrr     w|,i,|,    '-vliall     l,r    iLvmcil 


taim-il    ill    llif    (intu 


Hi  it 


i--ll     Collllllhl 


•ininii-iit  ■     I-:   c.n- 


UruM-wii  k    Ait-i  iitiil    till-   'I'uki.ij   (lull 
aml'ifil. 


H.l     Scotia,    ;IM(I      N, 


M'l" 


|>[).  'J«iG,  '.«,(), 


llr.uiiiiiF.MENis  OF  Tin:  XdTirr.  ok  In.iiuy.      !t7 

(K-eurn^iic*',  wjis  not  siitVicit'iil.  'I'liis  diH-isioii  wns  clt'urly 
ri^'lil,  if  sH.  \  iind  7  jut  to  Im^  read  lo^'ftliiT.  !l  has  not 
siiicu  lietMi  (|iu'stitiiie(l. 

Sliortly  afUTWiinls  llu!  I'iisf  ot  Kmi  v.  Millmill  l>u,l. 
Cu.  <i,)  WHS  decided  in  liic  Ctmrl  of  A[)1H'iiI.  'I'lu;  ciisc  of 
Moiilr  V.  'Iniliiix  was  t'xprt'ssly  iipprovcd,  mid  tlit;  t'lirlluT 
(luostion  iirost"  wlu-thur  tlic  notice,  uiiist  necessarily  lie 
ciintiiined  in  one  docmnenl.  The  facts  of  this  case  were 
as  follows:  The  plaintiti',  a  dock  servant,  was  injiued, 
and  the  same  day  ^'av(!  veflial  particulars  of  the  injui'v. 
and  of  its  canse,  to  a  dock  superintendent,  who  wrote 
them  down  and  mad«^  a  rejiort  to  llie  defendant  company. 
Within  th(!  six  weeks  the  plaintitrs  M)iicitor  wmle  the 
lollowin''  letter  tn  the  defendants  : 


"  Sirs, 

"  1  aju  instructed  liy(i(>or^'e  Keen,  of  l:'ifi.  Ilhodes- 
well  lload,  Limehou.se,  to  apply  to  you  for  ci.mpensa- 
lion  for  injury  receiv!'d  at  your  dock,  i)articulars  of 
which  have  lieen  already  cunnnunicated  to  your 
superintendent." 

No  otlmr  notice  was  ;^iven  within  the  si\  weeks.  Tiie 
plaintitV  was  non-suiteil  in  tlu;  county  court  upon  the 
L^round  that  the  notice  of  injury  did  not  satisfy  the  le- 
(|nirenu'nls  of  tht;  Act,  .\  Divisional  d'Uit  refused  to 
^'rant  a  rule  fur  a  new  trial,  and  the  C(airt  of  Appeal  held 
that  this  decision  was  ri^'h.t.  liOrd  ('oLKunxii-:  declared 
his  opinion  that  "  llie  statute  uu'ant  the  notice  to  he  one 
and  sin},de,  delivered  at  one;  time,  and  containinf:;  in  it  at 
one  and  the  same  time  all  the  incidents  which  the  statute 
has  made  a  condition  precedent  to  the  ri^'ht  to  maintain 
;ni  action." 

Th(!  other  niendters  of  the  court  did  not  t,'o  so  far.  hut 
inclin<-l  to  the  opinion  that  all  the  terms  of  the  notice 
need   not  he  containe.d  in    one  docunu'iit  if  th«  second 


((>)   S  g.  15.    It.  ■M^.L,    -,\  \,.    1.  'i.  1!.  '.17 


r.  i7J;  U)  \v.  It.  um. 


:»s 


Thi:  I-Mi'iovri;-;'  I.rABii.Mv  \c\\  issti. 


ildCmiuMil  so  fill-  rctVirfd  lo  tlif  lirsl  ,)s  lo  iin'orporulo  its 
fouU'iils  ( y/t.  Tlit'y  all  li(!l(l  thai  tlic  solicitor's  luttei- 
dill  not  vvh'\-  to  tlu!  report  l»y  tiic  siipcriiUeiidt'iit  to 
the  coinpaiiv  in  terms  sutlicioiil  to  iiicorporatts  its 
contents. 

This  decision  was  iMiiiiie.^lionalily  ii  somewhat  rif,'id 
ap{)licali()n  of  the  terms  of  tlie  Act  of  I'arliaiiu'iit  iisuinst 
lilt?  workman.  It  can  only  Ih!  supported  upon  llie 
,L;roiuid  that  tlu'  court  was  justified  in  holding,'  that  the 
solicitor's  letter  slandinp;  alone  was  not  a  notice  of  injury 
at  all.  hut  a  mere  application  for  compeu.sation.  Several 
of  the  latter  cases,  as  we  shall  see,  appear  to  he  hanlly 
consistent  with  this  decision.  A  month  after  this  decision 
the  ipU'slioii  of  the  sutficiency  of  a    notice  of  injury  was 
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ere 
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iiotuM'    relied    upon    as    s, 


itisfvinir  ti 


Act 


was  in  the  loini  of  a  solicitor's  letter  a^Kin^'  for  com- 
pensation. It  state<l  the  name  and  address  of  the  injured 
man,  the  daK;  of  the  injm-y,  and  the  fact  that  he  had  heen. 
and  would  he  for  some  time  lon;;er,  under  treatment  at 
liic  hospital,  hul  omitted  altoi^'elher  to  state  tlu'  cau>e  of 
the  injury.  The  judj,'e  of  the  c(uinly  court  ludd  tliat  there 
was  no  suHicieiil  notice  under  the  Act,  and  further  hehl 
that  if  iht!  omission  was  a  "defect  or  iiiaceuracv  "  within 


it    had   the   etl'ect  of  misleadin''  tl 


le   employer, 


illK 


must  have  heen  madt;  for  the  pur|»oseof  misleading'.  On 
appiai.  the  Divisional  Court  (^fATiiKW  and  C.wi;,  J.T.) 
l;eld  that  the  letter  auKamtt  il  to  a  notice  under  the  Act, 
altliiiiu'li  a  defective  one;  also  that  the  finding,'  of  the 
1,'ouiiiy  court  judji;e  thai  the  notict;  misled  the  employer, 
and  imist  have  heeii  foi'  the  purpose  of  misleading,',  was 
founded    u|)on    no   evidence,    and    was    not    tiierefore   a 


inKlni 


lact. 


aiK 


1  set 


iside   will',  costs    l\u'.    non-suit 


( //)  Sp(i  l,aiii,i/\.  Mdifoi- oj  lt<lfvid,'i:i  3.  \\  l:t:t,  in  wljicli  i;isi>  the 
I  iiirt  nf  ApiiLjl  licld  tliat  iiotii(^  of  iKlioii  iiiidii' tlii>  I'ulilii  llciillli  \.f, 
ls7').  iit'cd  not  !«.■  contiiiiu'd  in  ono  ducuiiu'iil. 
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wliieli    the    coiuitv    court   jiul^'c    had    dii'iiclt'il    to    lit> 
fuUircil  (82). 

Strict  Interpretation  not  followed.— That  this  deei- 
.sii)!i  wivs  n;,'lit  upon  l)oth  points  there  can  he  uo  douht, 
l)iit  it  is  difficult  to  rcconcik'  it  witli  tlu;  decision  of  the 
Court  of  .\.[)pL'al  in  Kmi  v.  Milhni}/  Ihich  d,.  {diitf, 
p.  '.»7),  which  case  was  cited  in  the  argument  of  counsel, 
luit  not  referred  to  in  the  judgment.  C.vvk,  .1.,  in  giving 
jiidgnicnl  says:  "Now  it  is  said  that  tlu;  letter  of  the 
pliiiiititrs  solicitor  was  no  notice  iiecause  iIk;  cause  of 
iiijdiy  is  not  staled.  If  .so,  there  could  h(!  no  such  thing 
as  a  defective  notice,  hecaus(!  any  omission,  ».//.,  of  the 
iiiinic  or  address,  would  render  what  wns  intended  as  a 
Motic'i!  of  no  effect.  The  legislature,  1  think,  eontem- 
jilaled  the  possibility  of  the  notice  being  giviui  hy  persons 
possessed  of  no  gnnit  amount  of  knowledge,  and  for  that 
reason  provided,  as  enacted  at  the  end  of  s.  7,  that  a 
defect  should  not  invalidate  the  notice  unless  the 
judge  linds  that  is,  upon  evidence  that  the  intention 
of  giving  such  defective  notice  was  to  prejudice  the 
defendant."' 

The  chief  ditVereiiet!  between  the  solieitor's  letter  in 
Kriii  V.  MiUnaU  Ihul:  (',<.  and  that  in  .S/o//.  v.  Iliidc,  is 
that  in  the  latter  the  date  of  the  injin-y  is  given,  whilst 
in  the  former  it  is  omitted.  A  later  case  of  (  urtirv. 
Ihi/silalr  (r),  follow  iig  ,S7o///  v.  ////(/'•,  decided  that  the 
omission  of  the  date  of  injury  in  the  notice  is  a  defect 
oidy,  ami  does  not  invalidate  the  notice.  In  Clurlsuni  v. 
Miixfiidn-  (s),  where  the  notice  on  the  face  of  it  contained 
all  the  requirements  of  the  Act,  but  the  evidence  at  the 

())  12  Q.  T..  1).  <.n  ■  r,:\  L.  .r.  Q.  V,.  557  ;  :!2  W.  It.  171. 
(.•<)  '.»  Q.  1!.  I>.  :?s(; ;  51  L.  J.  <>.  I!.  !i2i>. 
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(82)  Stone  V.  Hjiih  hi\,-<  1)l'(mi  fuUowod  in  somewhat  similar  lircuiii- 
^tiuii't's  !(>•  a  nivisiuiiiil  Court  in  Ontario:  Ci«i»Tr'1I!WW!WWWF«»i^;y'jyi( 
('".,  11  ().   11.  :UJO.     A  niitici'  nri'il   uot  lio  ^ijjued,  1)ot  l'iQip>yfio^' 
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trial  disclosed  lliat  the  eaiis*'  of  tliC!  iiijiiiv  was  wrongly 
sliitfd  ill  llit^  notice,  it  was  held  tiiat  this  inistiiko  was  an 
■"  iiiacciirucv  "  only,  witliiii  tlie  meaning  of  s.  7.  and  that 
llie  nolice  was  good. 

Ill  the  case  of  Ihani  v.  J'tiillijis  diul  AihiIIk  r  {I},  u 
notice  under  the  Act  was  directed  to  K.  Van  Camp 
iiistttiid  of  (i.  F.  Van  Cam}),  and  served  at  tlie  iiouse 
will  re  hotli  E.  and  (i.  F.  lived.  The  jiulge  of  the  county 
court  found  that  it  came  to  the  knowledge  of  (i.  F.  Nun 
('i»»ip.  and  amended  the  notice  hy  altering  the  initials. 
The  Divisional  Court  held  that  this  amendment  was 
properly  iii;ide.  and   that  the  notice  was  good. 

Ill  tlie  case  of  I'ntrsi  v.  (Iiitli(ii),  the  alleged  notice 
was  extremely  defective.  It  consisted  merely  of  a  writttMi 
staleiiieiil  sciil  to  Messrs.  Catti  to  th»i  ef^'ect  that  the 
plainlitV  liiid  lieeii  injured  at  their  premises  on  August 
Hth.  It  omiili-d  ;iItogether  the  cause  of  the  injury  and 
the  idditss  of  tlic  [)laintilV,  and  mis-stated  the  date  of 
the  injury.  Tlie  county  court  judge  vvho  tried  the  action 
held  that  tliiM'  omissions  and  mistakes  were  only  deh'ct.s 
Mild  iiiaccuraey  within  the  memiiiig  of  s.  7.  and  that  the 
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eii'hints  were    not  misled    ii\    llieiii.     On 


liigii    Court    decided    that  the  lomily  coiir 
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Summary    of   Requirements   of   a   Valid    Notice. — 

iitly  summarising  the  foregoing  pages  upon  this  siib- 
.  t,  we  deduce  the  following  points:  that  th(>  notice  must 
Ih'  in  writing:  that,  notwithstanding  Jjord  Colkuiook's 
expression  of  opinion,  it  need  not  he  all  contained  in 
one  writing,  if  the  ditl'erent  writings  refer  to  one  another 
sutlicieiitly  to  incorporate  the  contents  of  each;  that 
if  the  writing  can  he  considert^l  a  noticis  at  all,  the 
omission  or  mis-statitnu^nl  of  the  cause  of  action,  or  date 
of  injury,  or  address  of  the  injured  man,  or  tlm  omission 
of  more  ihaji  one  of  these  reipiirements,  may  he  (ixcu.sed  ; 


(')   I  T. 


K.  IV.'i. 


(II)   I  r.  I..  It.  187. 
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iiiiil  lii>tly,  lliiit  ii  t'omily  court  jiulgc  can  only  I'nitl  lliiit 
Midi  an  omission  or  iinu'curiicy  iiiiHicd  the  uiiiployur,  ami 
must  liiivt!  Ihu'II  inttiilional  upon  evidence  liein^  given  to 
siK-li  etrtrt. 

Service  of  Notice  of  Injury.— The  notice  may  be 
served  in  citliur  of  the  following  ways  : 

1.  r»y  deliverin;^  it  at  the  residence  or  place  of  business 
of  the  iHirsoii  on  whom  it  is  to  be  served  ;  or,  if  the 
[airson  on  whom  it  is  to  1*  served  is  a  company  or 
a  i)artnership,  by  deliverinj^  it  at  their  office,  or  at 
one  of  their  offices. 
'2.  Jiy    post,  by  a  re'jistered    letter   addressed    to   the 
person  on  whom    it   is  to   be  served  at  his  last- 
known    place   of  residence,  or  place  of  business ; 
or,  if  the  [lerson  on  whom  it  is  to  l)e  served  is  a 
partnership  or  a  company,  by  a  registered  letter 
addressed    to  their   office,  or  one  of  their  offices 
(s.  7)  (h:!). 
The  niiiin  of  showing  that  the  defendant  had  notice  of 
I  lie  injury  rests  u[)on  the  plaintiff;  but  this  nuns  is  satis- 
Jied  when  he  proves  th:it  the  requirements  of  the  Act  as 
til  service  have  been  complied  with. 

in  this  case  (unreported)  of  /'/'  /.s  v.  Loratt,  the  notice 
was  allegetl  to  have  lieen  given  by  an  unregistered  letter. 
.Vt  the  trial  of  the  action  in  the  county  court,  the  counsel 
for  the  defendant  refused  to  make  any  admissions.  The 
county  court  judge  thereupon  non-suited  the  plaintitl'  on 
the  ground  that  service  of  the  notice  of  injury  had  not 
been  proved.  On  appeal,  a  Divisional  Court  remitted  the 
ease  for  the  issue  of  fact  to  be  tried  whether  or  not  the 
letter  was  actually  received.  At  the  secoiul  trial  this 
issue  was  left  to  the  jury,  who  decided  in  favour  of  the 
defendaJit. 

Canadian  Notes. 

(83)  For  tlif  piovisioiis  of  llio  Ontario,  iiritish  Columbia,  Nova 
>ciilia,  mill  Now  IJruiiswick  Statutes  in  rcyartl  to  bcrvicx  of  iiotitc,  sec 
Alipcudix,  lip.  'J05,  'J6Saud  'J60. 
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Ill  tlic  liiMi  of  I), III, ,111  V.  I'ih  (  ,,ul  ('n.{.i),  llu;  Coiirl 
•  )t  Scbftioii  lu;l(l  tliiit  u  writtL'ii  notice  of  injury  (Urcctuil  to 
il  cu.sliier  iit  one  of  iho  duftiiulants  ollicLS,  wiis  u  hullicieat 
service  wiiliin  the  Act. 


XiMi:.   -Ill  ti 


raM>   tlic   iniirl    laM    ilowii   il 


ail'ipinl  ill  SccitLunl  wlun  a  ),loa  of  want  nf^Hi.!  not 


II'    llli'llf    Icl    lie 


au  was  sf  I 


ikritir.l  lliat  this  pica  liliiM  l.r  dealt  witii  us  a  prc- 
jinliiial  jiltM,  ami  a  piunr  allmviil  ii|>..n  it  lnTnif  a  jiinol'  1« 
alli'Wi'd  nil  liu'  iiiirits  crilic  car-c. 

For  Forins  of  Noticu  of  injury,  .seu  Ai)i)enili\  C.) 
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I)KTAIIJ:I)     CONSIDKIIA'I'ION      01 
IMLITV     IMI'OSKl)     l;V     THE 
LIAIMI.ITV   ACT,    Ihmu. 


Tin:      LIA- 
KMl'LOVKliS' 


The  Liability  Imposed  by  the  Act  Considered. 


I'or 


lilt;  piiiposes  of  ii  (U.'tiiiKHl  considonilion  of   tho  liiil»illly 
iinposwl    liy   tho    i:iui)loyfrs'   Liability  Act,  it   nmy    l»u 
iissiuiUMl    tliiit   llu)  iiittmded   pliiiiititV  is  :i  •' workmim " 
wiliiiii  lilt-!  ineaiiiii^'  of  llio  Act;    thiit  lie  luvs  not  eori- 
triU'tod  iiwiiy  his  ri^'lit  of  iiclioii ;    mid  hiis  I'ullillod  tho 
coiiililioiis  proctMli'iit  to  hriiiKing  the  action.     The  next 
[Miinl    lo  be  considered    is,   under  which  clause   in    tho 
Acl  sliould    the  ai'lioii  he    framed.     Tho   whole   of    thu 
lial)ilily  imposed    upon    employers    by  the    Act   is   con- 
laiiied    in    tlie    livf    Mih-seclions   of   s.   1,  .lualilied    and 
restricted  by  the  various  sub-sections  of  s.  2  (Hi),    llouf^hly 
s[K)ukin}4,  the^e  live  sui)-s.'ctions  iiuiwse  a  liability  upon 
llu;  employer,— til  f<n-  defective  ways,  works,  machinery, 
aiKl    plant;    ri)   l'»i-    the  iieKli^'eiiee  of    his    sui)erinten- 
d«nts;    (:i*   for   llie  Mi"j;liKeiice  of    i)ersons   lo  whom  he 
lias    del.'.ualed     liis    pavers    of    ^'iviiij,'    orders;     (I)    for 
deflective    liyelaws    and    instructions;    and    (■'>),    in    tho 
case  of  i^ulway  companies,     for  llie  tie^li^'out  manage- 
ment of  llu!  trains,  iwniils,  and  sij^'iials  {><:». 

Canadian  Notes. 

(84)  Coiuiwro  ss.  :i,  I.  -..  -iud  0  of  tlu'  OnUrio  Act  and  ibo  .or.o. 
.ponding  provisions  ot  li...  ISiilisl.  Coluinl.|a.  Muuitoba  un.l  Nusa 
S^olia  .\.-ts,  .\,,i>.ml.x,  |.l..  'MM  :i,  '■•U  2  a.ul  9...-.  i  ;  and  sec  ss.  3.  4, 
and  h  of  lli>'  New  Uiuii-vMik  Art,   pp.  Ml.  -s. 

(S,'.|  lii  Ontario,  Hrili>.l.  I'olunil.in,  Nova  Scotia,  Now  Brunswick,  and 
the  Yukon,  liahililv  m»v  also  attach  I,,  a  person  for  wl.oiu  work  i.>  done 

l,v  contract,  and  wl wn-  or  supplies  ways,  works,  niaclin.ciy,  plant, 

cic.     Sec  iH/>M(,  p.  75,  note  Ik^,  mjia,  p.  12o,  note  UJ. 
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'•'I         'I'm    I;mii,iim.i;>    I,iviiii.ii\   A(  r,   IfiiMt. 

\\iii;i;i:   I';\iii.um.i;s'   I'kkxinai,   N'Ki.i.KiKMi;  i> 
Ki:i.ii;i>  riuN. 

Il  i-  iiii|M)rliiiil  luTf  to  |Miiiii  out  lliiil  ikiwIktu  in 
llif  All.  >iivt'  in  tlif  niif  nisc  of  dcftrlivr  |ilaiil,  is  llio 
iiiiplour  liiiii.vit  luiulf  lialdc  to  U'  Mitd  lliiTuuiulur. 
'i'l lis  oiiiihsioM  wu.-^  proliiiliK  mtulu  iidvihtdly,  for,  u.s  wo 
lidVf  .sliowii.  tlio  tiniiloytT.s'  liiiMlitv  for  liis  own  nt'i^li- 
^'oiic'c  ulrtiidv  I  \i>tt(l,  aiitl  could  lu'  enfori'i'd  against  liiiu 
at  t'omnion    law.     Still    some    inconvt-nit'nco    has   U'en 
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'J'lii'  (jurUc  Codo  ii~  iiiti  r|ii(if(l  in  tlic  jiiii^iprudintc  (sci  Hiiiu- 
iliUin|.'h  Civil  Code,  pp.  'Jib  lol'.)).  i>  ik.i  Us-  uuiioUh  tlmii  llu  Aits  of 
till'  iithrr  proviTicis.  I'Tidii-  tlir  odd  tlic  iUHHtor  Is  lospoiisibh  for  tho 
clamagi-  laUHcd  liy  liis  fault  wlieili.  r  liy  poMliv.Mut,  impnidi'iiei',  noglcit 
or- wiiiit  (if  >liill  ;  for  diiiimgc  caused  liy  tlic  fault  of  ih.i-<omv  uuilcr  liin 
(oiitrolaiid  liv  thiiij^s  uiidn  lii^  care,  uiili'ss  ho  can  cstalilisli  that  lie 
\Mis  uualilc  to  prevent  it;  fm-  daiiiUKU  cuusod  hv  liis  sorviiiits  and  work- 
lueii  Ml  the  pcrforinainc  n|  iho  work  for  which  the\  iire  eiiiploved  ;  for 
animals  ownc<l  or  liciii^  used,  and  for  huildinjjs"  iii  a  statcDf  ruin 
whether  from  want  of  repair  or  an  oriKiiial  defect  in  couslruction  (see 
Civil  ('..de  .\rt^.  U).):t  l()-.,0,  .Appendix,  pp.  ',)7.'j  1).  The  doctrinu  of 
common  cmiiloyment  is  not  rcio;,Mii>ed  in  t^UuU'c,  soo  p.  15,  note  21. 
As  to  tlioelTcct  of  contributory  negligence  ur  funh  (omiiiuiic,  see  p.  '240, 
iiote2(Kj.  In  DdiKi.w.  MimtiidL  Stiam  l.uiiiulriU'n.,  <^>.  U.  ."i  Q.  IJ.  I'Jl  ; 
•Si  .S.  ('.  It.  5:!7,  il  wa>  said  hy  II  vi.i.,  J.,  'hat  "  the  employer  must  cxcr- 
i  i  -e  that  ilegree  and  kind  of  euro  wliu  li  a  boil  /■.').  i/c  familU  would 
exhiliil  tvwardn  liis  o.vii  children."    (i.  U.  5  IJ.  li.  at  p.  lUl. 

^Iii  Mil'iiilliii  v.  'I'litiiii,i.\  Dinulsoii  MaiiKjinliiitii'i  Co.,  (J.  K.  18  S.  I  . 
:i7-'.  Ilic  duty  of  an   employer   to  protect  his  empjovees  is  considered 
hy  l.KMliax,  J.     Ill   J'.iniit  v.  Htlilnniiin,  (J.    K.  12  S.  V.  28a,  tho  em- 
ployer was  held  rcsponsihle  for  neglect  to  make  proper  regulatious  for 
the  protection  of  omi)loyees,  and  for  permitting  the  regulations  made 
to  he  regularly  disobeyed  :  Evans  v.  Moiictti ,  ;I0  1..  C.  J.  204  ;  llluiiin  v. 
.Inhnstun    I'"..   Q.   H.  :!0  S.  f.  H'M;   AV/ido/.n  is   v.   rii,i,i(tuin   liiibUr 
('o.,li».  K.  31)  S.  ('.  42.'>;  and  see   i'liuni   Curd  if  ml    I'djur  Co.  y.Hulc- 
mint,  (i.  K.  17   K.  li.  10;i.      In  Fmiinivr  v.  Ijumoiiinix,  tj.   U.  21   S.  C. 
'M\    33  S.   C.   It.  076.  it  was   lield    to   be   the  duty   of    an  employer, 
either   personally  or  through   an   overseer,   not  merely    to    order   the 
discontinuance  of  dangerous  operations   on  an   insecure  seallold,  but 
also  to  See  that  such  orders  were  carried  out.     The  last-inentioned  case 
was  explained  and  distingiiisbed  in  lUnjid   J-Hiclin  t'o.\.  I'nqinth,  S.^ 
S.   ('.  U.  202,  where  til.-  iplaintill's  own  conduct  and  disobedience  to 
orders  were  held  to   he   the  cause  of  the  accident.      See   also    (liriil 
Xurlliirn  Iliiil.  v.  (  //i ,  tj,  K.  Is  K.  11.  110.     Both  the  proprietor  and  the 
tenant  of  a  building  may  be  answerable  for  defects  :  Liijiliiiili'  v.  Siiint 
(liimtiin,  y.  It.  .1}  S.  l.  4'J7,  but  see  ,/((/;,■/(  v.  Dii/iif,  (^.  U. ;!,')  .S.  t'.  412  ; 
(/<-  Ki'nuKjdt  V.  Kiisti-rii  'J'uinishijis  Uiiiil;,^^.  |{.  17  K.  H.  232  ;  41  S.C.  u! 
25'.».     As  to  the  defence    that  the    accident  i-oukl  not  havt.'  been  prc- 
vt'iited,  see  Hulidi.n  inid  Onl.ntn  Sunjution   Co.  v.  f)oiiniiii,  (^).  U.  IG 
K.   H.  375.      As  to  special  caic   in  the  ease  of  dauycrous  things,  sou 
iitjia.  i>.  121,  note  107. 
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(MMii^iiHit'd.  for,  until  llu;  fiicts  of  a  cum-  hihs  iiivt.sii- 
;,'iiUi|  ill  court,  it  ih  often  ilitliciill  to  miy  wlullmr 
liliiuiit  i>  iittiicliivMt'  to  llm  cmplovi-r  iKrsoiiiilh  or  to 
hi^  uorKmuii,  iiiul  to  llu'.  writiir'n  kiiowli'd','!'  iiioid  than 
oiu  lu-tioii  liii.s  Ur.u  nndorutl  iilK)rlive  owiii;^  to  tlie  liilc 
iliM'ovirv  tliiil  the  !it';,'li;^t'iictj on  wliicli  it  was  fouinlwl  wuh 
iiiiiilmliililo  to  llu!  umployur  liiniHulf,  iiiul  thut  tliu  iictioii 
c.iiild  not  Ik'  |)rosucutt!il  uiuluf  the  Act  in  u  county  eonrl. 
All  iilltiiiiil  is  often  niiide  to  iivoid  tlie  iio.ssihilily 
(il  this  resiiU,  hy  joininj;  ii  i-oiiinion  law  claim  («/),  of  it 
Mini  within  the  liiuil  of  the  jurisdietioii  of  the  county 
coiiri,  viz.  L'.'>0  (tww  I'lUO.  See  County  Court  Act, 
I'.KKi  i:i  Kdw.  7,  c.  VI,  s.  U)),  with  the  diiini  under 
tlie  i;iiii)loyerh"  Jiiiihilily  Act  iHf,).  This  niolhod,  where 
I  lie  injuries  are  serious,  is  ohviously  an  iuerticient  way 
of  piovidiiig  iiKainsl  the  difficulty.  Even  if  it  is  done 
title  must  he  taken  to  clearly  disliii;;uisli  the  tjroiinds 
ol  coiiinion  law  claim  from  the  },'rouiuIs  of  claim  under 
ilie  statute.  In  a  Scottish  case,  where  the  t,'roundH 
ueie  not  properly  di.stin;;uisliod,  Imt  the  case  launched 
UN  a  confused  statement  of  facts  without  seiMiratins 
ilie  common  law  and  btatiitury  allej^alions  of  lial)ilily, 
till'   whole   action   was  dismissed  (Mriiruilt   v.   tihis^imr 

\Vo  now  [irocuc;!  to  consider  each  of  the  heads  ot 
liahility  under  s.  I  of  the  Act  separately  and  in  the 
sequence  iu  which  they  ap[)ear. 

1.  -Was  riiK  Inmiuv  cai  skd  iiy  Dkfectivk  Ways, 

WouKs,  Macuinkuv,  tm  Pi.ant? 
The   words   of   the    Act    (s.    1    (D)    are,    that    where 
personal    injury  is   caused    to  a  workman     '•  hy  reason 

(.()  'Phis  ciiii  1.1'  done  cvoii  iifU-T  uii  mtion  liroughl  iit  loiiiuion  likw  is 
iiiiiittc'd  for  trial  to  tliu  cMiiiity  court  (Wood  v.  ItVix/,  'Jt  1.  L.  1!.  •'<>*7). 
(6)  [liKWi  S.  C.  lli.OO;   HI  S."l.  U.  8".K). 

Canadian  Notes. 

(S(>)  Nksihit,  J.,slalt;(l,  ill  luiinil.i  n'oiAln,  Milh  ..  7Vn/)/i/i,  36  S.  C. 
I!.,  at  U7,  that  "  nearly  cv.ry  iiim;  at  tlic  iiriMiit  day  is  lauiii'liod  uud 
[ouyht  out  both  al  cumiuou  law  and  uiidtr  the  Emiiloyerb'  Liubility  AlI." 
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of  any  ilrtucl  in  tlin  condilion  of  tho  ways,  works, 
inui'hiiieiy,  or  plant  connected  with  or  used  in  thn 
Imsinessof  tlie  emi)loyer  "  (S7) ;  provided  (.)  such  defeci 
"arose  from,  oi-  had  not  l)een  discovered  or  renieched 
owiii^r  to  the  neonj,'enco  of  the  employer,  or  of  some 
person  in  the  service  of  the  employer,  and  entrusted  by  him 
witli  the  duly  of  seeing  that  the  ways,  works,  machhiery, 
or  plant  were  in  proper  condition  "  (S8)  (s.  2  (1))— the 
workman,  or  in  case  of  death  his  representatives,  shall 
have  the  same  riyht  of  compensation  and  remedies 
a^iunst  the  emi)loyer  as  if  he  had  not  been  a  workman. 

(. )  l-his  is  ihc  effect  of  ^s.  1  (1)  and  :i  (1),  which  mu-,t  always  he  read 

Canadian  Notes. 

(«7)  The  corrc.si.ondiiij,' words  in  tiie  Ontario,  l!riti.-,li  Coluiuiiia  and 
.Nova  !>cotia  Acts  (s.  3)  are  "  l)y  reason  of  any  defect  in  the  condition  vr 

connci'f '',T  wiM        ,  'T','  '^°''^"-  ""^''!"^0-,  plant,  biuUhmjsor  lurmis.'s 
c   nnectcdu.th,, „/,.„,/,,,/ ,^,.,  or  ,„c,,   ,„   j,,^.  ,,„,i„e,s  of  the  emnlover. 

in    tlie  hntish  (.ohimhia  Act  the    followin-  words  are   added:    •' hv 

leason  ot  any  defect  in  the  construction  of  any  stages,  scaffolds,  o'r 

otUei  erections  erected  hy  or  for  the  employer,  or  in  tlic  materials  used 

n  the  construction  thereof;"  the  Yukon  Ordinance  is  similar  to  the 

Un\uin  X^.r  '  ■}"};  .'^'';"  -^^'"^i'"'"'^  •^'••t  («■  a)  i-  the  same  as  the 
Untano  Act,  exccj.l  that  tho  words  •'  or  arrangement"  arc  omitted. 
Ill  tlie  .New  Hru.iswick  Act  (s.  3)  the  words  arc  •'  hy  reason  of  any 
actect  111  tlie  condition  or  arrangemeut  of  the  ways,  works,  machiiierv 
„ear,  appliances,  plant  scow,  boat,  vessel,  building  or  premises  coii- 
nectcd  with,  intended  for,  or  used  in  the  business  of  the  employer." 
Jsee  Canadian  Appendix,  posl.  ^     ^ 

In  Ontario,  British  Columbia,  Manitoba,  and  the  Yukon  tho  insutii- 
cient  lieight  of  structures  over  railways  and  the  absence  of  packiu- 
m  Mfio",",  o/r' !"  ^'--f''"n.^7'*«-  'leclared  to  be  defects;  see  Appendix: 
pp.  .)62  and  941.  I  he  provision  of  the  Ontario  Act  as  to  packing  was 
held  not  to  apply  to  a  Dominion  itaihvay  in  M.mkhous'  v.  (Jnind 
Imnh  nail.,  S  Out.  A.  I!.  r,37.     And  see  cases,  p.  13,  note  45. 

(88)  Tlie  corresponding  words  in  the  Ontario  and  Kritish  Columliia 
A.ts  (s.  0  and  s.  ,)  are:  -'arose  from  or  had  not  been  discovered  or 
remedied  owing  to  the  uegligence  of  tlie  emplover  or  of  some  i.orsou 
entr.isted  by  him  with  the  duty  of  seeing  that  the  condition  or  arrange- 
ment o  the  ways  works,  machinery,  plant,  building,  or  premises  are 
proper."     Appendix,  p.  903. 

The  provisions  of  the  \ova  Scotia  Act  (s.  n)  and  Yukon  Ordinance 
(s.  (  aic  sulistaiitially  the  same.  In  Manitoba,  rs  i,,  Ij.gland  the 
employer  is  not  liable  unless  the  person  entrusted  with  .upervisicn  is 
in  his  service.  There  is  no  similar  provision  in  the  Xew  Brunswick 
Ai  t.     See  Appendix,  pp.  TOU-T,  942  and  918. 

ThedilTerence  betw.vn  the  Knglisj,  and  Ontario  Acts  is  referred  to  in 

s  i  /  i  '  ■  {r'n^T'l  '  y-  ^-  ^^-  ^'''  •  ^'"'""^■''  ^"^  '*■  ^-  '^-  '>«-'•  Compare 
^7  1  -?  ,"'}  I  <  I"  ^'":  *'">'""  •^'■'  •  M't'endix,  pp.  9GJ-3  ;  and  .ss.  4  (,) 
and  o  (a)  o  the  Nova  .Scotia  A.t :  Ai.pendix,  i.p.  9iG  -7.  As  to  yiiebcc. 
-co  UiVicuic  \.  ijiuucc  and  Jtanaa  Cailicr  KuUric  Co.,  (^  K.  3ii  S.  C.  alb. 


l,i.\nii.iTY  I'on  Dkfkctivk  Plant  atComjion  Law.     H>7 


111  the  first  place,  it  is  lU'cessaiT  lo  liiul  out  how 
tar  this  section  extends  the  euii)l()yer's  comuion  law 
liability. 

.Vs  we  have  seen,  the  duty  is  imposed  iqion  every 
i'ini)loyei'  by  common  law  to  use  ordinary  care  and 
dili^^ence  to  provide  sound  and  safe  materials,,  and 
Hccommodations  for  his  servants  ('/),  unless  hy  the 
terms  of  the  contract  between  the  i)arties  the  servant 
has  absolved  his  employer  from  this  obligation  (- ). 
Neither  by  common  law,  nor  by  this  Act,  is  the  master 
made  an  insurer  of  his  servant's  safety.  Neither  is  he 
bound  to  adopt  all  new  improvements  ( /),  so  long  as  he 
furnishes  such  plant  and  machinery  as  a  reasonable 
man,  having  taken  proper  precautions,  may  reasonably 
expect  to  be  capable  of  acting  efficiently  and  safely  (//)  {»•■>). 

Cases  at  Common  Law. — In  the  case  of  Will  in  inn  v. 
<'liiii;ilt  {li),  it  was  decided  that  an  employer  might  be 
held  responsible  for  injury  caused  to  a  servant  through 
his  using  a  defective  ladder,  the  allegation  f)f  the 
declaration  being  that  the  defendant  well  knew  that 
the  ladder  was  unsafe. 

In    the   case  of    lir/idnii    v.  sicicirt  [i),  an   eni[)loyer 

(d)  JJn/duti  V.  Stficarl,  2  'SUwq.  H.  i^.  80;  I'ntcrson  v.  WulLicc, 
1  .Macq.  H.  L.  748;  BartmishilL  Cotd  Co.  v.  Ildd,  3  Macti.  11.  L.  :iiXi. 

(t)  Scipiioui-  V.  Maddox,  10  Q.  B.  i-2r> ;  Brookes  v.  Courleiiini.  -M  L.  f. 
(N.s.)  440. 

{/)  Hanson  v.  Lancasliiiv  nnd  Yorl;sldrc  liail.  Co.,  -JM  W.  H.  2'.»7. 

(g)  Sec  judgmont  of  Lord  Caiuns,  in  \\'iUon  v.  Mcrnj,  L.  li.  1  H.  L. 
(Sc.)  382. 

(7i)  8H.  &  N.  258. 

(i)  Supra. 

Canadian  Notes. 

(89)  Woud.t  V.  Toronto  Bolt  and  Foniinq  Co.,  il  O.  L.  11.  210:  /;/(((/.■ 
V.  Ontario  Wind  Co.,  19  O.  R.  578  ;  .hirvis  v.  May,  20  U.  C.  C.  V.  528  ; 
Rnddw  Bell,!^  ().  H.  47  ;  liajottr  \.  Canadimi  I'aiijic  Bail..  T)  M.  1{. 
805  (and  nee  cases  cited);  U'oorf  v.  Canadian  J'aiiiic  Bail.,  (J  li.  C.  K. 
561;  80  S.  U.  U.  110;  Davidson  v.  Slnart,  84  S.  C.  It.  215;  Batlon  v. 
Mherta  Rail,  nnd  Coal  Co.,  2  Terr.  L.  K.  438.     A)k1  sco  note  0,  p.  ■">. 

Doing  a  tiling  iu  a  manuLF  authorised  l)y  statute  is  not  neglitivmc  : 
Dunqiiiy  \.  Monhxal  Lijht,  ILut,  i'nd  l'r.:r,r  ''■'.,  (^  if.  15  K.  I'..  11; 
tl907j  A.  C.  454. 
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was  held  rt>!.i)()iiHible  to  the  reiu-eseututives  of  one  of 
Ins  \\oi-kuiaii.  who  had  been  lulled  l.y  ii  stone  hiUiur. 
111)01.  him  fro.n  the  side  of  ,i  pit,  whicJi  stone  had  been 
leit  there  by  the  defendant's  peisonal  fault.  In  his 
judgment  Loi'd  CuAswonin  remarked,  that  both  by  tha 
law  of  England  and  of  Scotland  a  master  incurs  respon- 
sduhiy  in  respect  of  an  injury  occasioned  by  a  defect  of 
machinery  due  to  his  personal  neglect  (/,)  (i.o). 

In  .U/^ /•/,/,//  V.  /V/////>>.s  (/),  an  employer  was  held 
responsible  to  his  workman  for  the  breaking  of  a  chain, 
caused  partly  by  wear  and  tear,  and  partly  by  bad 
^yelding,  ('LEAsjiv,  JJ.,  saying:  "There  was  a.i  obliga- 
tion on  the  tuaster  to  see  that  the  chain  was  not 
dangerous.  He  might  have  done  this  in  two  ways:  he 
might  have  engaged  a  man  expressly  to  attend  to  these 
matters,  m  which  case  he  would  himself  have  been  free 
from  liability;  or  he  might  have  .seen  to  these  matters 
Inmself  "cu). 

Likewise,  in  UWn^s  v.  M„thu„,i,  (,„),  the  employer 
was  held  I'esponsible  for  injury  cau.sed  by  the  falling  of 
u  cylmder  insufficiently  suspended,  the  manner  of  the  sus- 
pension having  been  suggested  by  the  defendant  himself. 

In  an  American  case,  Can,,;-  v.  Ta!ib,r{„),  a  master 
wa.-,  held  icsponsible  for  defective  machinery,  although 

(/)  A:>  L.  T.  477  ;  M  W.  K.  G47. 
(m)  1  Macq.  Jl,  L.  21.5. 

Canadian  Notes. 

Oil  ,  iUKl  '^coj'uds,'!,  y.Dnmunon  Atl,i„tir  lUiiL,  27  N.  S.  K.  4!)8  whore 
tl,c  ..,H.loyer's  haba.ty  „,  respect  of  defects  is  Jonsiderod  (attirmcd  25 
•I  ■„.,■,.  !,■  'ivln  ^l\e.""">>«Km  to  provide  a  lock  at  a  railway  switch  near 

%oT\^\r^>^T\r    '•°";,'"?''  I'^^v  liability:   ludrk  v.  Bambumjh, 

U  '     ;,  •  l^-  '^^•''  -^^  ^-  ^-  it- 427;  F,nn,-r.,thcr  v.  Uwen  Soiaui 

.Vu,u.  Qn„ny  Co.,  26  O.  K.  004  ;  Mncdonald  v.  />„■/.,  :34  U.  C.  R.  023 

('.II)  Compar..  Su,i  y  DumiuMi  Fish  Co.,  2  O.  L.  K.  09;  Mu,,-h>i  v 
■■■-.J.  1  "i-'i".-;ii.i..<,  m  l,l,n:.  %.  Unnino  ii /aa  (  i/.,  lU  Out.  li 
o. s  ,  and  =ce  .McLciuni  v.  ./iu,!,;;,,-;  O'/^aiiy  i»y<;/j  Co.,  10  N.  S.  K.  90.      ' 
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tlic    ne^'lif^cneo   of   ii   ffllow-woilaiiiin  of   tlu!  workniau 
iiijiuvd  c'oiitril)uttMl  to  hrins  iiliout  i\u:  necidcnl  c'-.'). 

Ill  this  case,  as  in  all  tliosc  iK'fore  mciitioiietl,  tlicro 
was  an  allegation  that  tlic  I'lnployer  know  that  the 
iiiachiiuTy  was  dcfeelive  (:i;i). 

It  therefore  appears  that  with  regard  to  the  eniidoyer's 
l,rr>ii>ii(il  liahility  with  respect  to  injury  resnllin-,'  from 
defects  in  his  ways,  works,  macliiiiery,  or  plant,  of  which 
lie  was,  or  ought  to  have  lieeii,  aware,  the  Act  hay,  made 
no  alteration  whatsoever. 

Real  Extension  of  Liability.  Tlu;  real  ( xtension  of 
liahility  is  etrecle<l  liy  llu;  latter  part  of  tlic  first  sul)- 
section  of  s.  2,  making  the  emi)loyer  responsihle  if  he 
delegates  his  duty  of  supervising  tlu;  condition  of  his 
ways,  works,  macliinery,  or  plant  to  another. 

i'lefore  the  Act  the  employer  got  rid  entirely  of  his 
own  liahility  hy  entrusting  this  duty  to  a  workman 
selecttnl  to  perforin  it,  so  long  as  the  employer  had  used 
reasonahle  ertb:'ts  to  secure  that  such  workman  was 
competent  to  discharge  the  duties  entrusted  to  him  u>)  CM). 

(o)  Juagmciit  of  Ci.EASBY,  J.,  ill  Miiri>hii  v.  I'liiUiiix,  t^iipia  ;  lUiUni;/ 
V.  C«f,  Sess.  Cn.  (3id  series),  vol.  ii.,  p.  f'.JO,  ami  tb(>  ii'inarks  of  the 
LoBT>  JusTitK  Ci.KBK  therein. 

Canadian  Notes. 

(92)  See  Fairvcnihtr  v.  Oifi'v  Sound  Stone  Quarry  Co.,  2C  ().  IX.  004  ; 
(hw't  V.  Acadia  ('.««/  Co.,  34  N.  S.  It.  319;  32  S.  C.  H.  4->7.  The  aet, 
oven  if  wilful,  of  a  fellow-worknian  is  no  defence  in  ease  of  the  hieach 
of  a  statutory  dutv  ;  Saiilt  St.  M'irif  I'lilp  mtd  Vopir  Co.  v.  Myns,  3 
0  L.  R.  COO  ;  33  S".  C.  R.  2:i. 

(93)  In  Rajottr  v.  Canadian  I'acific  Bail.  Co.,  5  M.  R.  3f>5,  it  was 
held  to  be  for  the  plaintiff  to  prove"  that  the  deceased  workman  was 
ignorant  of  the  dangerous  defect,  and  the  master  was  aware  of  it.  Uut, 
where  the  employer  knew,  or  ought  to  have  known,  that  an  elevator  was 
worn  out  and  dangerous,  knowledge  was  imputed,  and  the  employer 
held  liable  at  common  law  :  Canada  Wmllnt  Millx  v.  Traphn,  35  S.  C.  It. 
424  111  W,bsli-r  v.  Foley,  2  V>.  C.  R.  137  ;  21  S.  (.'.  R.  r,SO,  it  was  held 
unnecessary  for  the  plaiiitiffs  to  prove  notice  to  or  knowledge  by  the 
cmulover  of  the  dangerous  character  of  the  works  ;  and  see  McDonald 

V  Mci'W  10  N   P.  R.  ISO;  Lake  v.  Dnirii,  32  N.  B.  R.  82;  Md'arhine 

V  Cilmour  5  O.  R.  302  ;  Miller  v.  Reid,  10  0.  R.  419  ;  and  .ValwaJ.y  v. 
('■anmlian  Pacific  Had.,  15  M.  R.  M  (see  Richards,  J.,  at  p.  79). 

(94)  ^Vihon  v.  Hume,  30  T.  C.  C.  V.  542,  where  the  defendants  were 
held  not  liable  for  the  neglect  of  their  superintendoiit  to  repair  defective! 
niachiiipry  Carnahan  v.  liolivrl  Simpson,  32  O.  R.  328;  DrnriU  v. 
(hand  Trunk  Rail.,  25  f  .  C.  U.  r,17.     And  see  notes  S7ipra.  pp.  10  ./  s.,/. 
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Tho  oin{)loy('r  is  now  resi)onsil)l((  for  the  negligence 
as  \\d\  MS  lor  tlio  incompetence  of  the  person  to  whom 
he  has  entrusted  tlie  chity  of  seenig  that  the  ways,  works, 
machinery,  or  plant  are  in  proper  condition  (no). 

Ways,  Works,  Machinery,  and  Plant.  There  have 
heen  many  decisions  as  to  the  meaning  of  the  words 
"  ways,  works,  machinery,  and  plant,"  used  in  the 
Employers"  ]ji:il)ility  Act,  and  as  to  what  may  ]tv.  said 
to  constitute  "defect"  in  their  condition  i'.nu. 

An  early  decision  estahlished  that  a  defect  in  a 
"  way "  meant  something  defective  in  its  permanent, 
or  (juasi-perinanent  condition,  and  that  an  ohstruction 
negligently  placed  thei'eon  did  not  make  the  way 
defective  within  the  meaning  of  the  statute  {MrdijUu  v. 
Pulnin'x  Sliljiliitildiiifi  Co.,  f.iniitrd  (p)).  In  another 
case,  U'ouil  V.  Ihnrall  ,(  (',>.  (q),  n  '"way"  was  held  to 
he  defective  hy  reason  of  its  ruiniing  close  to  a  staircase 
a])erture,  and  not  heing  i)rotected  from  it,  wherehy  a 
workman,  who  tripped  and  fell  over  something  upon 
the  way,  fell  down  the  staircase  aperture. 

On  the  other  hand,  in  the  case  of  I'l'irdin  v.  Ifi.am  (r), 
an  unprotected  well-hoh;  in  a  house  in  course  of  erection, 
down  which  ruhhish  was  thrown,  and  which,  hefore  the 
accident,  was  the  way  used  hy  the  workmen  to  ascend 
to  the  upper  Hoors,  was,  in  accordance  with  the  case  of 
Mrdijiiii  V.  l'((lni<r's  Sliijihiiildiiiii  Co.,  held  not  to  hecome 
a  defective  "way"  hy  reason  of  ruhhish  heing  thrown 

(/.)  10(,>.  13.  1).  -,;  :,■>  L.  J.  Q.  i;.  L'o;  47  L.  T.  (N'.s.)  :140. 

(V)  2  T.  L.  H.  550. 

(/)  .10  r..  J.  Q.  13.  .117 ;  r,8  L.  T.  (x.s.)  7C2;  2  T.  L.  R.  SOI. 
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(95)  Woiids  V.  Toronto  Boll  nml  Forcing  Co.,  11  O.  L.  R.21G;  Marklr 
V.  Donaldwn,  7  ().  L.  K.  370.     And  spg  p.  lOG,  note  88. 

(9G)  XJiidur  tlio  Ontario,  British  Columbia,  Xova  Scotia,  and  New 
BninswiiU  Act>,  the  eiiiiilovcr  is  responsible  for  the  arrangement  as  well 
as  the  condition  of  the  ways,  worlis,  machinery,  etc.  In  the  Manitoba 
All  til.-  words  ••or  arrangoinont  "  aiu  uniitted."  .See  aupra,  p.  lu«,  note 
87,  and  infra,  p.  110,  note  101. 
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down  ill  tlio  Linio  when  a  workniiiu  was  aseondinf^  (.x). 
In  liriimhii  v,  ('KrnnUsh  Sj)iiniiii<i  <'(>.(t)  the  plaintiff, 
in  the  ordinary  conrse  of  dnty,  had  to  pass  through  the 
mill  yard  over  a  hole  where  a  weighing  machine  was 
being  erected,  which  hole  was  covered  by  boards.  Whilst 
walking  over  it  one  of  the  boards  tilted  and  caused  the 
accident.  It  was  held  that  tlie  place  was  a  "  \,(i,y  "  within 
the  meaning  of  the  Act,  that  its  condition  was  defective, 
and  that  the  plaintiff  was  entitled  to  recover  (:<7). 

Another  case  upon  this  point,  WilJitts  v.  Wulln  d 
Cii.  in),  raised  both  the  (juestions,  what  was  a  "way" 
and  what  was  "  a  dtifect  in  tlie  condition  "  of  a  way. 
The  facts  were  these :  The  plaintiff  was  employed  as  a 
hannnerman  by  the  defendants,  who  wer*;  engineers, 
rpon  the  defendants'  land  was  a  large  covered  work- 
si  lop,  150  feet  long  and  50  feet  wide,  partly  Idled  with 
machinery  and  trade  appliances.  There  was  no  defined, 
or  marked  out,  way  across  this  workshop,  but  the  work- 
men were  accustomed  to  walk  over  such  parts  of  it  as 
were  convenient  and  practicable.  In  the  middle  of  the 
workshop  was  a  well  with  a  cover,  which  had  not  been 
used  for  seven  years.  The  plaintiff  crossing  the  work- 
shop fell  into  this  well,  which  had  been  uncovered  by 
the  defendants'  foreman.     An  action  was  brought  under 

(s)  In  both  this  case  and  that  of  MiGUfin  v.  I'dlmcr'a  ShipbHiUling 
Co.  the  decision  was  not  that  there  was  no  right  of  action  upon  the 
facts  under  the  Employers'  Liability  Act — indeed,  there  may  well  have 
been  in  both  cases  a  ri^ht  of  action  under  sub-s.  (•>)  for  nesligont  super- 
intendence— but  only  that  the  actions  could  not  be  sustained  under 
s.  1  (1)  for  defect  in  the  "  ways." 

(/)'  a  T.  L.  R.  881. 

(/()  [1892]  '2  Q.  B.  02 ;  01  L.  .7.  Q.  B.  540 ;  8  T.  L.  R.  2.02  (i,l.  C.  A., 
p.  533). 
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(97)  In  Caldwell  v.  .in//s,  24  O.  R.  4f)2,  a  knot  and  cross-grain  in  a 
plank  placed  across  an  opening  by  a  builder's  foroniau  wore  hold  to  bo 
defects  in  a  way  ;  and  see  as  to  defective  ways,  British  Columbia  Mills 
Cu.  V.  Scotl,  3  B.  C.  K.  221 ;  24  S.  C.  K.  702  ;  Umdford  v.  .VcClain 
Miinufactio-iiui  Co.,  23  O.  H.  335  ;  21  Ont.  A.  R.  104  ;  24  S.  C.  II.  291  ; 
AV//(/'v.  D(ividsun,-61  O.  R.  .021 ;  32  C).  R.  8;  27  Ont.  A.  R.C57;  Sfiiilr 
V.  Diaviond  Oiass  Co.,  20  O.  R.  270 ;  Finjtison  \.  <iiiU  I'ublu  Sciin'ii 
Hoard,  27  Ont.  A.  B.  480. 
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s.  1  (1)  of  '\h>  Act.  tlic  particulars  nllcKinf^  lliat  tlu' 
"wiiy"  was  (It'ttictivc  owiii^  lo  nof,'lij,'(>iic<'.  A  verdict 
WHS  <j;iv<'ii  tor  tlin  plaintitt",  with  L'1.")0  divinaf^cs,  lait  tliis 
wrdiet  was  set  aside  \>y  tlio  Divisional  Court  upoi)  the 
sole  ^'rouiid  tliat  the  place*  in  (pieslion  was  not  a  "  way "" 
within  the  nuianinj?  of  the  section,  hut  special  leave  was 
f»iven  to  carry  the  case  to  the  Court  of  Appeal.  I'pon 
the  case  reachinj];  the  Court  of  Appeal,  that  court 
ovi'rruled  the  Divisional  Court,  as  to  llu*  f^round  upon 
which  it  deciih^d  af^'ainst  the  plainliti',  and  held,  we 
tiiink  unijuestionahly  correctly,  that  the  place  in  (pieslion 
was  a  '■  way  "  w ithin  llie  meaning  of  the  section.  The 
lempor.iry  leiiving  open  of  the  well,  however,  was  held 
not  to  conslilute  a,  "defect"  in  the  "condition  of  the 
wav,'"  hut  only  a  neglijijent  user  of  the  way.  and  as  the 
action  was  iirou^,'lii  umler  suh-s.  (l)  of  s.  1,  it  was  sent 
down  for  auK'ndnient  and  re-trial  (.'). 

Lord  I'lsiiKit,  in  his  judgment,  j,'iv(>s  a  useful  detinition 
of  a  "way"  as  "the  course  which  a  workman  would, 
in  ordinary  circumstances,  take  in  order  lo  go  from  oni* 
part  of  the  workshop,  or  immiises,  where  a  part  of  his 
employer's  husiness  is  heing  done,  to  anollier  [)art  of 
llu!  workshop,  or  i)remist;s,  where  another  part  of  his 
emi)loyer's  husiness  is  heing  done,  when  the  husiness 
of  his  employer  requires  him  lo  go  or  he  there,  and 
whe.n  \u)  goes  there  on  the  husiness  of  his  (!ini)loyer. 

With  this  case  must  now  he  considered  that  of  7'«/«  v. 
Lnlliiini  ,(  Sini  (ji),  where  the  ahsence  of  the  guard  from 
a  circular  saw  was  held  to  he  a  defect  in  the  condition 
of  the  machinery  within  s.  1  (1)  of  the  Act  C.iS). 

(.)■)  This  case  is  another  illustration  of  the  serious  conscquoncL 
which  iiiav  result  from  not  carefully  considering  under  which  head  of 
liability  aCanso  of  action  properly  falls.  The  facts  appeared  clearly  to 
show  a" good  cause  of  action,  hut  it  was  brought  under  the  wrong  sub- 
section, and  the  plaintiff  had  to  pay  all  the  costs  in  the  Divisional 
Court  and  Court  of  Appeal,  as  the  price  of  getting  the  mistake  rectified. 

(y)  [1897]  i'l  H.;502;  (V.L. -I.Q.  l'..34i);  7CL. 'I".;WG;  18  T.  L.  K.  jr.l. 

Ca)\adian  Notes. 

('.tS)  (Imlwin  V.  Mi'irtomhi',  I  O.  T..  R.  5'25  ;  TiKmi/isun  v.  Wiiijiil,  2)i 
().  U.  1-J7  ;  Mmiv  v.  ./.  f).  Mu<iir  (  o.,  4  ().  L.  H.  iri7  ;  liilUiiij  v.  Seiii)>w)in 
7  O.  L.  K.  :V10;  SO.  L.  H.  540. 
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Tho  caso  of  W'illills  v.  ll'uHx,  uiih,  [>.  HI,  \\ii.s  quoted, 
lliough  Imrdly  dealt  with  in  a  siitisfiictory  manner. 

Sri)/ fish    Dixiaimi. 

Tlu'  Court  of  Session  ilei-ided  in  Mrtituntii  v.  Snntli  (:) 
lliat  tlie  open  joists  of  tlie  tlnor  of  a  liouse  in  courbc 
of  irection  across  wliicli,  in  the  course  of  the  process 
of  building,  a  hibourer  liad  to  pass,  was  not  a  "way" 
within  tlio  nieaninf,'  of  s.  1,  suh-s.  1,  of  the  Act.  "In 
this  case  ll'ilhfts  v.  U'<(ttx,  supra,  was  discussed  and 
(hstin^uished,  tlie  ^'round  of  difi'erence  pointed  out 
l)ein<,'  that  in  the  Enghsh  case  tiie  premises  were  com- 
pleted and  llie  way  a  permanent  one,  whereas,  in  the 
case  under  decision,  the  l)uilding  was  unfinished  and  the 
alleged  "way"  itself  only  in  cours(3  of  construction. 
Comp.  ]{r(iiiiii;i<iii  V.  Unhininn,  pout,  p.  111. 

Connected  with  the  Employer's  Business.— The  ways, 
works,  machinery,  or  plant  must  he  "connected  with  or 
used  "  in  the  employer's  business.  The  first  case  directly 
raising  the  (juestion  of  the  meaning  of  the  words  "  works 
connected  w  ith  or  used  in  the  business  of  the  employer  " 
was  //<-/('■  V.  Mini-  b'iiirh  <(•  ('«.  {«).  This  case  decide<l 
that  works  in  course  of  erection,  and  only  partly  finished, 
which,  although  intended  on  completion  to  be  connected 
with  and  used  in  the  employer's  business,  were  not  so 
used  at  the  time  of  the  accident,  could  not  bu  regarded 
as  "  works  "  within  the  meaning  of  the  Act  i'M). 

(■)  [1007JS.C.  548;  U  S.  L.  U.  381. 
{<()  17  Q.  13.  L).  187  ;  34  W.  U.  5'J3. 

Canadian  Notes. 

(99)  The  words  iu  the  Ontario.  Manitoba,  Britisli  Columbia,  Nova 
Siotia,  and  the  New  Brunswick  Acts  and  the  Yukon  Ordinance  are 
•'  connected  with,  intended  for,  or  used  iu  the  business  of  the  emploj'er." 
The  case  of  How,'  v.  Mark  Finch  it  Co.  was  distinguished  iu  McEcegan 
V.  Cuim  Bntun.  Coal  Co.,  40  N.  S.  K.  566.  A  public  street  used  by  an 
employer  in  connection  with  his  business  is  not  a  "  way  used  in  the 
business  of  the  employer  "  within  tlio  nieauins  of  tlu;  Outerio  Act,  and 
the  ,u. plover  was  held  not  liable  for  a  d.-fc^t  >iin.ing  the  tio-.Mi  of  a 
workman  :'  Slriile  v.  Diaviond  Ulaa^  Co.,  26  O.  K.  270.     A  cleat  used  to 
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Till'  i-iisc,  wliicli  i.s  not  cliiiirly  reportid,  appiireiilly 
(Jicidrs  liitiL  buililiiiKS  ilo  not  lu'como  u  part  of  tlii' 
iniployir'.s  works  until  they  art;  ukiI  liy  liiin  in  tin; 
IjiKsinuss  lor  which  thiy  aru  ilusifjned.  On  tlu-  other 
hand,  that  buch  buildings  are  a  part  of  the  "workh"  of 
the  person  eii^^aged  in  constructing  them,  appears  from 
the  case  of  lirainii'juii  V.  Jiobiiison  (h),  the  head  note  to 
which  is  us  follows  : 

"The  terra  'works'  in  section  1.  sub-section  (1)  of 
the  Employers'  Liability  Act,  IWHO,  is  not  coiilined  to 
factories,  workshops,  or  permanent  i)remises  of  an 
employer.  A  plot  of  ground,  in  the  course  of  being 
cleared  of  old  buildings  in  order  to  form  a  site  for  new 
Ituilding  operations,  is  the  '  works '  of  the  employer 
of  labour  who  has  contracted  to  clear  it,  luid  whose 
l)usiness  it  is  to  perform  such  contracts."' 

That  buildings  in  course  of  erection  or  demolition  are 
the  "  works "  for  the  time  being,  of  the  i)uilders  or 
contractors  engaged  thereon  is  so  dear,  that  it  has,  in 
numerous  cases  under  the  Act,  been  assumed  as  a 
matter  of  course  (<).  Probably  the  case  of  lintiiiiiijtni  v. 
Itohiunon  woukl  never  have  been  apiHjaled,  l)Ut  for  the 

(6)  [18'JJJ  1  l^.  B.  ail ;  01  L.  J.  g.  B.  20J ;  66  L.  T.  647;  s  T.  L.  11. 
:ill. 

(c)  Tho  uuly  Lusc  wc  kuuw  of  wlaro  this  guucrally-reccivod  vii  w  ha;. 
liccu  fjucriod,  was  the  casu  of  Co}iwuij  v.  Clcmencc  (-  T.  L.  K.  80),  where 
MA^■IbTv,  J.,  asked  tho  question,  not  uceesbury  for  the  decision  uf  the 
oaso,  "  Could  the  careahC  of  a.  house  which  ho  wa.-.  Ituildiug  bo  said  to 
Ijc  part  i)f  the  builder's  plant  ?  "  This  question  would  now  have  to  l)e 
answered  affirmatively.  See  liei/noldn  v.  Hollowa;/,  14  T.  L.  K.  651,  in 
which  it  was  decided  that  a  duty  lay  on  the  employer  (a  builder)  to 
examine  the  condition  of  a  house  before  proceeding  to  demolish  it,  and 
that  a  failure  in  such  duty  would  render  him  liable  under  s.  1  (1)  of  the 
Act.  See,  further,  as  to  a  vessel  not  belonging  to,  but  being  discharged 
by  the  defendants,  becoming  a  part  of  their  ways,  works,  machinery,  or 
jilant,  within  s.  1  (1)  of  the  Act,  Cmter  v.  Clarke  iduI  Others,  78  L.  T. 
70  ;  14  T.  L.  K.  172. 
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support  a  carpenter  engaged  in  shingling  a  roof  i^  part  of  the  works  or 
plant  ;  Markk  v.  Donaldson,  7  O.  h.  11.  376;  8  O.  L.  U.  CSU;  and  see 
Anustrong  v.  Caniiihi  Atlniitic  PmU..  2  O.  L.  K.  2VJ;  4  U.  L.  U.  500; 
-  C.lly.  C.ij.JO;  (/(.'uiui...'  v.  ILimiitijn  liridjc  Co., '25  O.  V„.  iz;  21 
Out.  A.  11.  5% ;  24  S.  C.  li.  &'J8. 
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mu'fitiiiiily  of  lilt!  iv[K)il  us  lo  wliiit  was  iho  cluci.sioii 
ill  //"'(■.  V.  }fiirl.  Fiiiili  .(  Cii. 

Ill  aiKillur  ciiso  ('/)  thi!  woitls  "  cMiiiit'Clud  with  or 
usitl  in  lilt!  husiiies.s  of  llir  omi)loyor,"  weii;  couhU-uwI 
..oiiuiwIiiiL  widfly.  Tho  Couit  of  Apiwiiil  (ruvi!r.siii<?  a 
Divisioiiiil  CourU  lielcl  ihiil  ii  piece  of  niachiiifiy  which 
liiid  lu'Lii  used  ill  tlie  omployer's  l)Usine.sH,  and  which, 
liiiviuf,'  Wecoiue  l)r()keii  and  defective,  an  order  had  been 
;^ivin  lo  disuse,  slill  remained  niuchinery  "eonneclotl 
with  or  used  in  llie  liusiness  of  the  euiiiloyer  "  whilst  it 
was  lieinj;  removed  to  a  corner  of  tiio  works  where  it 
was  to  1..!  l)Ut  out  of  tlio  way,  possibly  for  repair.  In 
his  iiKt'iiieiil,  Collins,  M.U.,  says:  '-The  words  of  tho 
.auction,"  used  in  the  business  of  the  employer,  "  do  not, 
ill  my  opinion,  mean  that  the  plant  must  be  in  use  at 
the  moment  when  the  hijury  occurs  to  tho  workman, 
and  a  machine  does  not  cease  to  be  plant  in  the  interval 
between  tho  siving  an  order  that  it  shall  be  repaired 
aiul  tlu!  completion  of  the  nspair."  STiULiNd,  L.J.,  based 
his  judgment  upon  the  view  that  if  the  machine  had 
ceased  to  be  used  in  the  employer's  business,  it  was 
nevertheless  still  "connected  with  "  it. 

Tlie  word  •'machinery"  has  been  defined  in  an 
American  case  (. )  as  meaning  '•  every  mechanical  device 
01-  combination  of  mechanical  powers  and  devices  to 
perform  some  futietion,  and  produce  a  certain  etiect  or 
result."' 

Wide  Interpretation  of  "  Plant."— The  term  "  plant " 
has  received  a  wide  interpretation,  and  has  been 
stated  by  Lindlev,  L.J.,  in  Yannnutl,  v.  Framr(/), 
U)  include!  '•  whatever  apparatus  is  used  by  a  busmesa 
man  for  carryhig  on  his  business- not  his  stock-ni- 
irade  which  he  buys  or  makes  for  sale— but  all  gooda 

(,/)  Thomp.0,1  V.  Cit>i  (llnss  lloltlc  Cu.,ri'J02j  1  K.  B.  1233;  71  L.  J.  K.  E. 
145:  85L.  T.CGl;  18  T.  L.  H.  C'J 


(r)  Conunij  v 


.  ISurdni,  15  tlow.  (N.s.)  2G7. 


(/)  lUQ.  U.  L).  l>17;  57  U. 


3.  Q.  B.  7  ;  4  T.  L.  U.  1. 
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iiml  cliiillil.-,   ri\t!(l   III-   iiiovalilc,   live   or  dcud,    wliicli    lie 
Kt(|i>  loi-  |iri'inaii('iil  ciiiiiliu iiiciil  ill  lii><  liiisiiii'ss." 

Tlif  (lrci>ii)ii  lliiii  ii  hoisc  Wii.^  "  plitiil,"  nii(i  llnil 
I  In  vicious  iiiiliiii'  ot  llif  liorsc!  iiijidt'  it  dftuctivo 
|iliiiil.  wiis  M)int\vliiil  sljirtlii!;,MiiMi|.  fntil  llii.s  ciisu 
wji>  iritil  llu!  word  "■pliiiii"  was  ;,'tiiuriilly  iriiilerstood 
ii.-.  iTlrri-id;,'  to  iiiiiiiiiuiitc  tliiii;:;.,  only.  I'rolmMy  llio 
Itt'liii^'  of  III)'  couiis  hii.^  hcfii  tlial  llif  h'Kis'liitiiru 
iiit(  ii.lfd  tilt'  All  to  Ih'  iniL-tiiiid  lilxiiilly  in  iavoiir  of 
uiirkiui'ii.  and  llic  word  itself  is  no  doiilil  widu  i'iioii;;li 
to  iiirliidr  liotli  aiiiiiialf  iiiid  iiiiiiiiliiiilu  I'liiiltt'ls.  Al  nil 
u\iiit>  siicli  is  till)  iiiUTprt'tiilioii  wliidi  luis  Ihtii  placed 
iil»on  the  Act,  liolli  in  l';ii;,daiid  iiiid  Seolland  (,,'). 

Meaning  of  Defect  in  Condition.  Tlic  n*  \t  nuitlcr 
lor  iiHiuiry  relate;;  to  the  iiifaiiin;,' of  the  words  "  defect 
in  tlu'  condition  '"  of  the  plant,  etc.  (MH).  Here,  ii;;iiin.  the 
words  have  had  a  wide  construction  jilaced  upon  them, 
and  have  heeii  held  to  include,  not  only  plant  which 
is    ill    11    defective    condition,    iait    also    such    jdaiil    as, 

(./)  Sc'  llaslni,  \.  Kilinliiinih  ,S7)n7  'rniiiiwidi  Cu.,  II  Ktllio,  Olil  ;  'Ji 
S.  1;.  I!.  i:i.'j. 

Caniutiuii  NotOB. 

(100)  111  yhilillitnii  \.  !•'!, Ill, 1,1,1,1, 'Sii).  I!.,  ill  p.  \J.:\,  lldM  .  .!..  -Hid, 
'•  lli'i^isiimv  -oiMiliniistH' iiiiJiKJcduiiilirdif  tiini  •  pliiiil.'  "  A  firiylil 
clrvalor  ii^t'd  liy  ii  riiiiiiufmliiiir  in  <()iimi()n  willi  dtlur  Icii.iiil  -  of  tliR 
MMiic  lpuil(liii'4  may  Ih'  |kiiL  of  tlic  iniimifactuiiti  %.  factory  "itliin  tlu: 
llHiuiiiiK  of  tlic  Oiiliirio  All:  ./.iid.s  v.  .Vorl,,ii  (',,.,  lAvnlnl,  II  O.  L.  \\. 
KL'.  Owiior-.  of  iiiid  |ht«o,  .  u^in;;  aniimil-  .uv  lialilc  under  llic  (Jucbti' 
I'odr,  Article  lOSS :    \piii  iidix,  p.  ',.'71. 

(luM  A-^  to  '•  defect  in  the  condition  or  iirrangenient  of  plant,"  etc., 
;.( I'  J/i  (  ii'lhit;/  V.  (Ink  Miiniifiictiiiini]  Co.,  Ill  Ont.  A.  K.  117.  Having; 
ear  l)iitte'>  of  ditTcrent  heights,  so  that  in  coupling  they  overlap,  and 
atlord  no  protection  to  the  person  coupling,  is  a  defect  in  the  "  arrange- 
ment of  the  plant  "  :  liiniil  v.  Tmonto  linil.  Co.,  2-2  Ont.  A.  R.  78  ; 
•21  S.  C.  n.  715.  See  lliiiilfonl  \.  Mti'liiri/  Mamijiicluriiig  Co.,'2'SO.  U. 
;)36;  '2\  Ont.  A.  H.  161:  121  S.  f.  I{.  ■I'jl;  Goilinn  v.  Nnrcombe,  1 
O.  L.  11.  525  ;  Dimthiion  Iron  ami  Sl,rl  ('o.  v.  O/nvi ,  :!"  N.  S.  H.  183  ;  35 
S.  C.  11.  517;  D'lwniiuii  h,,n  unit  Stnl  Co.  v.  Diiii.HG  N.  S.  Ii.  113;  34 
S.  C.  U.  ;i87  ;  and  >eo  eases  cited  ni/ni.  p.  ll'J,  notes  104,  105. 

I'nder  t!ie  Ontario,  Mauitolia,  and  British  Coluinliia  Acts  and  the 
■S'ut^on  Ordinance,  where  within  the  province  injury  is  caused  to  a 
\vorl^nnlU  tniployc d  on  or  about  any  railway  hy  rea.sou  of  certain  super- 
.nruclnros.  etc.,  or  liy  the  want  of  packin;,',  as  specified  in  the  Acts,  such 
injury  is  to  he  deemed  and  taken  to  have  heen  e.tu.sed  hy  reason  of  a 
defei  I  witiiiii  llic  iiieaniii,u;  of  llic  Ait.  See  ( ■(i(i/'c»- V.  Jlinnilwa  Slai 
and  Iron  Co.,  H  O.  L.  U.  ;l5o,  and  note  87,  p.  l(Xi. 
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Mi;ASIN<i    <»H'    IMkICT    is    CuNltlTIfN. 
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iiltli«)iit,'li  IMTlVclly  ^'o.i(l  ill  its.'If.  is  imlil  tnr  iIih  piicpns.' 
tiir  wliicii  il  i^  iii)|)lit<l. 

'I'lii-  WHS  lirst  liiiil  ilusvii  m  llif  *m>»'  '>I  //"</.•  v. 
S,(nni.lH.ni  (/'),  wlltMV  tllr  .Irt.M-l  in  tin  plant  ri'linl  ll|M»ll 
Wiis  lli»;  al.siiiff  itt  i.iiiMiij;  m-  si.lis  lo  ii  litl.  npm-.  wliii'li 
lull-rows  itt  nml  w<tc  from  linu!  to  tiiiif  lill<''l  ii  lioi^'lil 
of  .i^^litv-livi'  ftol  lo  llif  lop  oi  a  liliisliii;;  furniU'e.  A 
pi.rf  of  mil  fell  off  llic  Ittirrnw  on  lo  llui  lift.  uikI  in 

ciiiM'MiK'H*-'''  <'f    ll"'  "''•'   '•*■'""  •'"''■'"•'•''•  '"'"  ''"^^"    '''"' 
lift  lioU',  struck  u  workiimn  nml  lullfil  liiiii. 

ll    wiis    lU-^^iit'il    lor    llic    ilffmiliints    lliiil   "<lt'fic-l    in 
.joinlilion  "  niciinl  ilefccl  in   lln'  stnU;  nnd  condilion  of 
iIh!    Uiini;    itself.  iin<l    lliat   iiitpanilus    pcilVcl    in    ils.lf 
idiilil   iiol  !•••  siiid   lo  Im"  (b'fVctivo  in  contlition  iHcaits.' 
il  liiippciicil  lo  l.f  iipplicil  lo  11  pui-post;  for  wliicli  il  was 
not   Will  adapli'il.     'I'lic  court  ivfiist>.l  to  assnil  to  lliis 
art^miK'iil.     Lonl   ('oi,Ki;iiHiK,  in  sivinj^  jmlsnu'tit,   scl- 
liiif?  asidt!  llif.  nonsuit  wiiich  liail  liftm  fiitcrtid  hy  llio 
foiuily  court   jiidu*-.  said:    "Thf  iiccid.'iu    in  (lucslion 
arose!    from   a  part   of   llic   plant    used  \mi\n  unlit    lea- 
its  purpose,  and  lliat  liein^,'  so  il  has  arisen  from  tlu* 
detective  comlitioii  of  that  part  of  the  plant.     The  con- 
dition of  the  plant  was  imperfect,  considering  the  pur- 
pose for  whioh  it  was  used ;  that  hein^'  so,  it  seems  lo 
me  that  there  was  a  def»!ct  in  its  condition  withir   the, 
lueaiiins  ;>f    lli«   statute."      Stkimikn,   „.,  adds:   "^  The 
arj^^ument  (for  the  dt^fendant)  comes  to  this,  that  if  an 
eiiiployer  uses  a  machine,  i)art  of  which  is  too  weak  for 
tile  piiriwse  for  which  it  was  used,  that  constitutes  a 
ilefoct  in  the  condition  of  the  ma-liine;  hut  that  if  the 
machine  was  wholly  until  for  th.^  purpose  for  which  it 
was  used  then  there  is  no  defect.     I  cannot  assent  to 
such  a  proposition  as  that  "  (lo-J). 
^/,)  l-J  Q.  I'..  I».  :U':  r,:)  1..  J.  (>.  1'..  t". ;  til  I,.  I',  (n.s.)  4':t. 

Canadian  Notes. 

(102)  l.lSTKIt,  .I..\.,  who  (l.liv.'ivd  llii!  jiiiiKiiU'lii,  ol  111.;  t  uUll  oi  Api"  :i! 
ill  Wilson  V.  Oiri'H  SoKiut  I'oittand  iWiiirnt  ('i>.,  Si  Out. 


Out.  A.  It.  'i'irt,  viid, 
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'I'irr  Employes'  ^  taril.       Act.  1S8(). 


Tliis  caso  was  upprovorl  and  t'ollowod  by  tlio  Conn 
of  Apjx'al  ill  f'/v'/i/is  V.  '/ii'liir{l).  and  liixs  never  Kince 
been  rjuestioned. 

Unauthorised  Use  of  Plant,  etc. — AUhonf:;h  ii  is  now 
settled  law  that  tlie  words  "defeetivt!  condition  of  plant" 
inelude  pliiiit  unsuitable  for  the  purpose  to  which  it  is 
applied,  this  means  that  the  unsuitability  must  have 
I'eference  to  the  [)urpose  foi'  which  the  employer,  or 
at  all  events  his  dei)uty,  applies  it,  or  a'lows  it  to 
he.  applied.  An  unauthorised  application  of  j)lant  to 
pur])oses  for  which  it  was  not  supplied  or  intended, 
cannot  make  the  plant  defective  within  the  meaninp; 
of  the  Act  (/,)  (103). 

This  defence  is  often  relied  upon,  and,  as  *■  e  facts 
sometimes  prove,  rightly  relied  up(m,  by  defendants 
sued  for  defective,  in  the  sense  of  unsuitable,  i)lant. 
It  is  shown  that  the  plant  was  used  for  a  purpose 
other  than  that  for  which  the  employer  siq  iilied  it, 
and  that  this  unauthorised  use  was  the  act  of  the  injured 
workman  himself,  or  that  of  a  fellow-workman. 

As  to  what  is  in  fact  a  "defect"  in  ways,  works, 
macliinery  or  plant,  no  rules  can  be  laid  down.  Ivich 
case  must  depend  upon  its  own  circumstances.  It  is 
for  the  jury,  as  judges  of  fact,  to  decide  whether,  under 
the  cii'cumstances  and  conditions  of  the  particular  case 
before  them,  there  can  be  said  to  lie  a  defect  in  the 
works,  plant,  etc. 

(i)  1:)  (,>.  I'..  T).  r,S:i;  r,n  r,.  .1.  ().  v..  r.lT  ;  r,\  T„   r.  (n.s.)  182. 
(/,■)  JoHia  V.  JliiifonJ.  1  'I'.  1,.  1!.  1:17.     Spo  nUoiii  Scotland.  Wal'mv  v. 
^^r!,,isll.  '18'.»S    2'>  K.  l(t:is. 

Canadian  Notes. 

ill  ]).  ;j3:i,  "  It  is  scttlinl  law  lliat  inacliiiKTV,  pfifret  in  it-df.  am]  in- 
lindc'd  tor  a  particular  work,  is,  wlipn  iipplicd  to  soino  oilier  puriiosc 
lor'  wliicli  it  is  unfitted,  dcfcrtivp  within  tlic  niraninj;  of  tlic  .Act." 

(103)  In  Ahxaiulcr  v.  -l/i/cs,  7  O.  Ij.  R.  10:1,  the  injur>  to  tlic  cniplovi'o 
was  due  to  the  unforeseen  and  unauthorised  act  of  another  workniaii, 
onntrary  tn  the  n-;',ia!  cc^uv-c  or  --y-tein,  and  it  wii-  held  hy  ti.-r  Ontario 
Coui  t  of  Appeal  that  tin'  .  niployer  was  not  lialile. 


Dkcisioxs  as  to  Dr.FF.CTivr  Pi.wt.  11!» 

Cases  upon  Defective  Plant,  etc.-Tho  following  cases 
may  be  useful  as  samples  of  the  class  of  actions,  which 
Imve   been   very  numerous,   founded   upon   an   alleged 

"defect"  in  plant  (lot): 

Currnran  V.  Kaxt  Snrm,  Imiumd.'^  ('n.  (1). -Where 
the  failure  to  pack  or  so  protect  iron  stanchions-whici 
were  being  carried  on  a  troUy-that  they  could  not  fall 
off  was  held  not  to  constitute  a  defect  in  the  plant. 

'liaxter  v.  \Vu»ian  (/«).-A  driving  band  which  con- 
tinually fell  off  the  drum  of  the  machine  which  it  worked 
was  held  to  be  defective  plant. 

(;;/,.s  V.  nam:  lm,urnrh><  Co.  {n).-\  temporary 
sm-nn"  composed  of  loose  planks,  one  of  which  planks 
sliiKed  and  threw  the  plaintiff  down,  was  held  defective 
plant  within  the  meaning  of  the  Actdos). 

XoTi-  -In  this  case  the  fact  of  tl,e  i.hmk  shiftin-  was  hoM 
,„  he  •  m.e  ev-Klenee  that  the  staging  was  improperly  cun- 
structe.l,  ana  it  was  decidcl  that  the  onus  of  iiroving  that  the 
,,huik  ima  not  been  shift.'.l  hy  someone  interfering  with  .t 
immeaiately  kiore  the  arciaent  aia  wA  rest  upon  the  plaintitl. 
/V,/,V,  V.    Ganu'tt  (,>) .-Where    the   roller   of    a   jute 

(/)  58  L.  J.  Q.  B.  145  ;  5  T.  L.  U.  103. 

(»«)  4  T.  L.  n.  -255. 

(n)  1  T.  L.  H.  409. 

(o)  16Q.H.  D.5ii;  ;)4  W.  R.  295. 

Canadian  Notes.  ^,.  „     n 

(104)  In  Schivooh  V.  Mkhignn  Central  nail    13  O.  L.  R.  o48  j  C C.  Hy.  C 
oj,  itlvas  held  that  w^-  a  boiler  ^^^^^^^^^^  £ 

the  person  entrusted  with  ttie  dutj  oi  so(.iii„  i"  i  u-i/«»i  v  BuiUtt'i; 

,ocoLotivo  -^P-Ijer^  employer  XS'^iho^^ulLS  J^  f  t(le 

Ontario  Rolluromth  Co.,  ViOALTii.  R   MQ  it 

/Vr3»to»  v!T^-^^  Public  ScLoJl  Board,  27  Out.  A.  U.  m>. 


1-*'        Tin:  EMr'i.ovKRs;'  T,i\nii.iTY  Act.  18S(), 

cuttmr;  niacliiiie  heiiifr  in  several  pieces  or  sections  with 
interstices  between  them,  allowed  tlie  jute  being  cut  to 
get  into  these  interstices  iind  tints  impede  the  working 
of  the  machine,  it  was  decided  timt  this  made  tlie 
machine  defective  within  the  meaning  uf  the  Act. 

Ii(„n„  V.  Cnni,  n.urrs,  „ml  r„.  (y,).-MVhere  an 
hydraulic  crane  attached  to  a  ship,  hut  being  used  by 
the  stevedore,  was  in  the  habit  of  stopjung  temporarily 
iind  starting  again  suddenly  with  a  jerk,  it  was  held  to 
be  detective  plant,  although  the  jury  declared  that  thev 
were  unable  to  answer  the  .pieslion  as  to  the  eausci  <"tf 
this  erratic  behaviour  of  the  machine. 

//'■s  V.  Ahnnin,  U;ish  Flumirl  („.  {<i).  "Where  the 
machinery  being  unfenced  was  held  to  make  it  defective. 

There  liav(^  been  many  cases  where  uiifenccd 
machin(,ry  has  been  held  to  be  defective  in  conditic.n 
within  the  meaning  of  s.  1  (i)  of  the  Employers'  Liability 
Act,  bSHO.  and  ihis  though  no  statutory  duLv  to  fence 
exists  (Kic). 

SnitHsIt    Ihr.isiiins  0,1    Ih'jWlir,    rinat. 

The  Couit  of  Session  decided  that  where  an  action  was 
brought  under  the  Employers'  Liability  Act,  1880,  founded 
upon  alleged  defect  in  the  plant  owing  to  the  fault  of  the 
defenders,  or  their  manager  or  overman,  a  defence  that 
the  fault  (if  any)  was  on  the  part  of  a  fellow-servant  was 
HufUciently  specific  to  l)e  sent  to  proof  (;■). 

Tn  a  rec<!nl  case  of  //,.«/,■  v.  .1/.  Wnlbr,  Linut,;l  {s), 
il  was  held  that  an  alleged  deficiency  in  a  factory  of 
bruslKis.  or  other  siniilar  convcuiiences  with  which  to 
sweej)  the  door  and  keep  it  in  a  condition  to  atibrd  a  safe 

{}>)  -ST.  L.  It.  557. 
{q)  ;.'  T.  h.  \t.  517. 

('■)  -Ui-.Vci//  V.  Kinni'il  Ciiniiil  (iiul  Cohiim  CkiiI  Co  (1S0S|   '>'>  Il  ')C,> 
(s)  rn»07]S.  C.  1:11;  44  S.  I.,  it.  151.  '     '" 
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(IOC)  S,.,.   Itisnair  v.  .S7,i,/,/,s,  7  ().  L.  It.  210;  (Vfunn.H- \:  HnmUtn,, 
iiird  siipiii,  p.   1 1:!,  not.'  !•'<. 
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l)AN(ii.i:i)i>  PiwT.  wiiinir.i;  Dr.Frrm  i .      1-Jl 

fooling  for  tluf  workman  whilst  iil  work,  did  nol  if  proviul 
eoiiHtitute  ii  defect  in  the  condition  of  tiie  plant  within 
llie  meaninj;  of  llie  statnle. 

Dangerous  Plant  (l07).-'riie  «iiiesti()n  soniothnes  arises, 
does  danger  constitute  a  "  defect  -  •.'     If  a  niacliine  is 
dangerous,  is  this  /"/    sr  any  evidence  for  a  jury  tliat 
it  is  defective  •.'     Wlietlier  ur  not  this  is  so  must  depend 
upon  the  degree  of  the  danger.     As  pointed  out  in  the 
judgment   in    irr//.s//  v.  Whit, h'n  (t),  moai  machhies  are 
dam'erous.      So  is  even  an  ordinary  sharj)  Unite  unless 
us.-d  with  care.     This  case  of  ll'<'/.s/'  v.  Whihlrfi  shows 
that  th(!  danger  ordinarily  incident  to  machinery  of  Us 
special  class  does  not  make  it  defective,  and  that  this  is 
so,  although  contrivances  might  he  used   to   minimise, 
or'  altogether  take  away,  this  dangerous  eUMU.nil.     liut 
thiH  extraordinary   danger  may   he  evidence    of    defect 
in   machinerv    is   shown    hy   the    case    of    M'>ni„n    v. 
H»t.hiiis{,0.'    Ill  that  case  a  leather-pressing  machine, 
in  everv  wav  sufficient  for  its  work,  had  at  the  side  a 
wheel  and  cogs  unguarded.     The  danger  likely  to  arise; 
from  this  wheel  and  cogs  was  known  to  the  employers. 
A  hoy  who  fed  the  machine  got  his  hand  entangled  ni 

(/)  21  Q.  B.  1).  37)  :  57  L.  J.  Q.  l-  •'iS'l ;  *■'  W.  R.  s7(; ;  i  T.  !..  Jl.  001 
(„)  59  L.  J.  Q.  B.  1!)7  ;  G  T.  L.  K.  iVX     And  sec  also,  on  tins  poml, 
Stanton  v.  Sniittoii,  0  T.  L.  11.  2;«;. 

Canadian  Notes. 

(107)  Qn.'b.r  (V/.s.'.^.-  IVrsons  dealing  with  dangerous  matomls  a,o 
iJuudtolak..  spoc.ial  precautions  ag^ainst  amd.nt^ :  (  '  .'^ ;''',;''' ^'"'" 

K  1'.  4:i6-  32  S.C.  U.4C2;  Ihs  J„rduiss:Cit<rn)x  Luilil  in,<l  loinrt  ,,.. 
(/  ){'  ir,  -;  C.  2S.  In  Sluiviniiiiin  Cirlmh'  I  'o.  v.  Smnl  On,jr  ij.  U.  lo  K.  1.. 
•v'  .37  S  C  B  r,8H,  it  was  hcldtbat  an  e.nploy.r,  wl.ose  workmen  are  lik.  y 
tci  come  in  contact  with  wires  over  which  dang.'rous  elcotnc_  currents 
mss  at  int..rvals,  is  bound  to  show  that  warning  was  giv.n  be  ore  he 
rent  was  turned  on.     S.e  also  Monlr.-n    P.nk  '"" '^-^  '""'  ^f"i-  "  j 

K     1'.     214-  J.ifibvtv   V.    r/i()»i.(S  McDonnld  tn.,   y.  Ufa  S.   L.  .iiil  , 
%c,:u:kiLl  Co.  V.  ForsI,::  Q.  B.  15  K.  H.  411  ,   Mue  "ndCablr 

(■„     O    B    35  S.  (;.  .SH5,  and  \9.  K.  1!.  271;   12  S.  (  .   B.  JM  ,  All'/-- 
(  ,,.,  \.i.  i\.   o,  .  .  ,^      ,,,,,)  1,    iw  1/   !>  ;!3-'      \s  111  Ontario. 

see  Cnjffilli''  V.  Ilowillon  HMnr  I. ..,1,1  Co..  I,  n.  I.    I..  ■'-'.»'.  '1  1".  -"O 


122        Tfii:  KMPT.ovrr.s'  Tj\bii,ity  Act,  ISSO. 

lliis  wlincl  niul  was  l)a(lly  hurt.  It  was  hold  by  the 
Court  of  Appeal  that  the  danger  caused  by  this  wheel 
was  a  defecl  in  the  condition  of  tlie  machine  (I08). 

it  was  ilecided  under  tlie  Factory  Act,  1878,  now 
tlu'  Factory  Act,  IDOl,  whicli  by  s.  10  re(iuires  "all 
dangerous  parts  of  llie  inacln'nery"  in  a  factory  to  l)e 
socurcly  fenced,  that  tlu^  duty  of  fencing  is  not  con- 
Ihied  ti)  sucli  niacliinery  as  is  dangerous  in  itself  in  the 
ordinary  course  of  careful  working  (x)  (lOO). 

In  tin's  case  Lord  Esukh,  speaking  of  the  case  of 
Wiihh  V.  Whilrhji,  s/ijint,  says  :  "I  think  it  was  assumed 
by  the  whole  couit  that  if  the  machine!  were  dangerous 
lo  a  workman,  iritjimit  tani  faiill  oi'  liis  oini,  it  came 
witln'n  tlie  Act." 

It  is  l)clieved  the  test  is  thus:  Is  the  machinery 
dangerous  wlicn  used  with  leasonable  care  by  a  work- 
man witli  luiowledge  of,  and  skill  in,  the  working  of  such 
machinery  }  If  the  ([uestion  is  answered  negatively, 
tlien  tlie  macliin(>ry  is  not  defective  ;  if  alHrmatively,  it 
may  be. 

Still,  it  has  never  been  doubted  that  it  may  ])e  action- 
able negligence  on  the  part  of  an  employer  to  put  an 
inexperienced  workman  to  worli  with  machinery  or  plant 
the  working  of  which  reijuires  skill  and  experience.  l]ut 
the  employer  must  or  should  know  either  from  the 
tender  age  of  the  workman  or  other  circumstances  that 

(,r)  lUnn!,'  V.  JJirltris/lr.  \]S[)1]   1  Q.   ?,.  1!)l';  OC,  r,   J.  n    \]    17:!-  Tf, 
L.  T.  15!»:  i:iT.  i..  U.  1l",i. 


i  P 


Canadian  Notes. 

(108)  The  case-;  moniioncd  in  tlio  text  are  referred  to  in  Clioatc  v. 
Otitini.i  HuHiini  .'inn  Co.,  -27  Out.  A.  R.,  16', ;  and  O'Coinmi-v.  Hnmiltov 
P.riiliir  Co..  21  Out.  .\.  R.  .590 ;  'M  S.  C.  K.598. 

(Kjy)  McClohriii/  V.  Gale  M(iniifaiUi)iiirt  Ci>.,V.)  Out.  A.  U.  117 ;  .m-.' 
Osi.Ki:,  .T.A.,on  p.  V2i\  M'dson.  v.Lincohi  Pajirr  .1A7/.<i  MiHiifMliiring  Co 
il  O.  L.  U.  ll'.J;  Mijrys  v.  Thr  Saiilf  St.  Maiif  V nip  and  Pane-  Co' 
:\  ().  L.  1!.  000 ;  ;W  S.  C.  ]{.  23 ;  .Vn,„r  v.  ./.  I).  .1/,«„y  Co.,  1  O.  L.  R.  107  ; 
/.'iK/fjcr.s  V.  llnmiltoH  Cotton  Co..  23  O.  R.  42f>.  As  to  the  onus  oi' 
lirovin^;  ooniptiani-e  with  tlir  factory  Act  and  other  statutes,  see 
Uiiliiiiu  ;si:(lulc,  iri  Viel.  (_')  r.  IS,  s.  3,  and  R,  S.  X.  S.,  1\M),  r.  17'.», 
s.  1.0,  Appendix,  [![).  '.)T1  and  9."i0,  and  |i.  S,  note  11. 
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tliis  want  of  (.'xi)prioiico  exists,  fur  this  is  tho  factor, 
lof^'t'tlicr  with  the  t'lnploymciit  in  such  work,  which 
iiiiiKcs  n\)  tlio  tiof^H^tnice  (iio). 

This  (hii.v  to  instruct  in  the  use  of  dangerous 
iiiacliincrv  or  plant  tlie  employer  may  always  (lelcKato 
loannther,  if  tho  person  ileleffited  to  perform  the  duty 
is  i'omp(!tenl.  The  employer  then  is  freed  frmu  further 
vesponsihility,  though  sucli  person  fails  or  neglects  to 
^'ive  proper*  instruction,  and  though  the  workman  to 
receive  the  instruction  is  a  child  or  young  person  {<  'ril>l> 
V.  KiinorU  Limih;!  in);  Vnnini  V.  Tlir  llnjlnuin  Mnnii- 
i,i,hirlii;i  (■».{:):  and  see  further,  <iir<iurno,l  v.  (irmi- 
,n„»/(iii), '24T.  L.  1{.  24). 

Hired  Plant. -Although  the  plant,  machinery,  etc., 
must  he  connected  with  or  used  in  the  employer's 
laisiness,  it  need  not  helong  to  the  employer  {a).  Hired 
|)lnnt,  or  jdant  helonging  to  ancAher  person,  which  a 
contractor  is  lu'rmitted  to  use  hy  the  terms  of  his  con- 
tract hecomes  for  the  time  his  plant,  for  all  the  purposes 
of  th(!  section.  See  ('<(rt'r  v.  Clurl.r,  aiitr,  p.  114.  This 
•  luestion  of  '-ways,  works,  machinery,  and  plant" 
temporarily  used  hy  the  employer,  although  owned  hy 
and  under  the  general  control  of  the  person  for  whom  the 
employer  is  working,  the  employer  heing  allowed  to  use 
llio  same,  either  hy  express  contract  oi-  hy  custom,  whdst 

(//)  .■1)j/.',p. '21. 
^.v)  Anti%\>.^\. 
^„)  limnniilfin  v.   Huhin^on,  antr,  p.  114. 

Canadian  Notes. 

(110)  Tho  ordii.aiv  Labourer  i.  outitlocl,  in  certain  circumstances,  to 
.„ntrr  protection  ilian  the  skilled  workman:  Lvid,;,  v.  T/^ssy,/ 
hm-M,  Slrrl  Co.,  18  O.  ]..  It.  5t0.     And  see  next  note 

(lin  In  L.n,'sun  v.  I'orhvd  KhHnc  Co.,  10  O.  LK.  1  where  the 
caies  i  1  he  text  were  cited,  the  Ontario  Court  of  Appeal  ho  d(CLUTr,.T.. 
dUsent  n<.)  tl.at  the  defendants  were  liable  under  the  Act  for  injunes 

,   a   D  under   liftcn    who  was   injured   by  a  dangerous   machme 

a^m  ei,  a-  th.'  foreman  whilst  exorcising  superintendence  was  noghxent 
::r,'Tpnntinaout  which  of  the  machine,  wore  dangerous,  and  givu>K 
i.;a.tionVand  instructions,  ^ce  .\h[,uusi,  s .  iusll^o,,!.  lua  Ca.  ^s  ().  I.,  k. 
I  lit;   lOO.  ]^.  It.  ■"'^<i. 


I-'I         'I'm:  K^rl■l,(^vl:l!s'  Livmimi'v  Acp,  1SS(». 

cnri'viii^'  mit  ilic  coiitniel.  is  in  priictifci  iiii  iiiiportiuit 
one.  It  iiriscs  often  in  llu!  loiulin;;  or  (lisfliar;4;in<,'  n| 
vessels  citlicr  l»y  dock  coiiipajiies.  or  stevedores,  wliere 
iiiiicliinerv  or  pliint  Iteion^'in;,'  to  I  lie  vessels  is  niatle  use 
ol  liy  tli(!  {>ei-sons  uiiflertiildii;^'  tiie  loiidinf,'  or  diseliafpie. 
No  serious  difticnlty  iirises  wliei'c'  tlm  niiicliinery  and 
plant  is  tor  the  time  lieins.  Imtli  as  to  nietliod  of  working 
anil  entire  eontrol,  placed  at  the  disposition  of  the 
employer  and  worked  hy  his  servants.  It  then  hecomes 
his  plant,  as  fully  as  though  he  liad  hired  it  elsewhere 
for  the  work.  The  real  dittieulty  exists  in  cases  where 
a  partial  management  of  tlu;  machinery  or  plant  is  left 
with  the  servants  or  agents  of  the  owner,  as,  for  e\ainple, 
when!  it  continues  to  l)e  worked  hy  his  sei'vants,  although 
in  th(!  interest  and  for  the  purposes  of  the  contractor,  and 
a.  partial  control  is  exercised  for  the  time  hy  the  con- 
tractor or  his  servants,  ovn-  the  servants  in  charge  of  the 
machinery  or  plant  (ii-Ji. 

In  JUildlr  V.  JIdii  (//),  the  Court  of  Appeal,  reversing 
the  Divisional  Court,  held  that  there  was  a  duty  in  law 
upon  a  stevedore,  discharging  a  ship  hy  means  of  the 
ship's  plant,  to  examine  the  same  and  see  that  it  was  in 
[u-oper  condition,  and  that  this  was  a  duty  owing  to  the 
workman  employed  hy  him  in  the  work. 

The  (luestion  in  such  cases  is  one  of  fact,  whethei'  the 
real  management  and  control  of  the  machinery  or  plant, 
or  the  servants  working  the  sanu\  has  ])assed  to  the  con- 
tractor, or  whether  it  remains  in  the  own(>r,  suhject  onlv 
to  lh((  right  in  the  contractor  to  give  such  directions  as 
are  necessaiy  for  the  proper  cairying  out  of  his  work. 
In  the  former  case  lie  incurs  lialiility  for  tlu;  machinery, 
plant,  and  servants:   in  the  latter  cast;  he  mav  not.     See 


(/-I  ri'.XiT     1  K'.  l;.  Cl'.l;  7C.  r..  .1.  K.  I'..  IIS; 


■!■.  T,.  It.  lid 
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(il'Jl  .V-;  I'l  !i:ini!ily  f;)i-  (li  I'l'i'tiv.'  [ihtiit,  etc.,  .iiiiplii  d  to  a  roiitiMrt.r.r 
liy  a  inTSDii  Inr  wboiii  Wcnl;  i--  Ikmik;  iloiic,  -re  p.  T.'i,  nutc  (W,  mkI 
A|HM'ii(lix,  pii.  'M'i\l,  '.TiCi  ;iiicl  >.l|T. 


J>i;ki:ci   mim'  hi;  di  k  to  Ni.(.i,Kii;N(;K.         l"^-> 

„„/, ,  PI).  12:5     12  1.  iin.l  e.ihf  (.1  (  /((/•((/;/.■  v.  /  xin,,  Sham- 
sliij)  I'".,  fllllr,  p.  2'.l. 

Defect  must  be  Due  to  Negligence.  J.asily,  upon 
lliirt  iiKiuirv,  llie  (k'fei-l  uiiisl  liiivc  ans^fu  or  failed  to  be 
.lisi-overed"  "owiii},'  to  tlie  negligence  of  the  employer, 
,n-  of  some  person  in  tlie  service  of  the  employer,  and 
entrusted  hy  hua  with  the  duty  of  seeing  that  the  ways, 
works,  machinery,  or  [dant  were  in  proper  condition  "  (1  nn 

IS.  2  (D). 

It  cannot  he  too  clearly  renuMuhered  that  a  delect  ni 
wavs,  works,  plant,  etc.,  though  causing  personal  injury,  of 
itself  gives  no  cause  of  action.  True,  somethnes  the  defect  is 
ot  sutdi  a  nature  as  to  raise  an  inference  of  negligence  (11  n. 
hut  in  general  the  phuntitnias  to  prove,  lirstly,  "defect"  ; 


Canadian  Notes. 

(113)  111    tlu.  O.iUirio  and    H.-ili-l.  CuluMil.ia   Ait-    au.l    tlio    N  iikun 
()rdinaiice  the  wo.d>  arc :   "  ()wi,«  to  th.  n.g ligencc  of    he  'li'l'^'V'  • 
01   orso.uo   i.cr.oi.  c.it.-usl.d  by   biui  with   the  duty  of   sooin^   that 
ihc  condition  or  arrangcuicul  of    tlic  ^vay^    works      .  .  arc   proper 
The    Nova    Scotia   Act   is    somewhat   similar.      The    Maiutoha    Act, 
like    the    KliKli^li    A'.'t,  includes    th.'    words   "  in    the   service    -f    the 
.   n.loyer.-      Jieferrin;.    to  the  differences   l.etwoen  tlie  .orrespondin- 
,mv  sions   of   the    iMiylish    and   Onfirio    Acts,  MKUKl.rni,  CI.,  said, 
,    VS  V      'L,V,/.:...  7    O.    h.   R..  at    p.   382:  ••  Those  differences 
make  it  clear  thai  ih,.  legislature  of  thi-   proviuce    intended  to 
■place  upon   th.^  employer  a  higher  duty  towaa  s  his  employees  th. 
!l  was  thought  rigl.t  in  iM.gland  to  place  upon  hini   and  to  make  liim 
answerable  as  far  as  the  condition  or  arrangement  of  the  ^ya\s  .  .  .  is 
mcnned,  lor  the  uogligence  of  any  person    wlnlhcr  in  his  service  ur 
K      t    «hom  he  entrusts  the  duty  uicutioned  m  the  sub-section,  ,11  the 
e  forinanoe  ol  tliat  duly,  in  the  same  way  and  to  the  same   extent 
,1  he  would  have  been  answerable  at  the  common  law  had  he  taken 
pon  himself  personallv  the  preforinance  of  the  duty      In  (  ,n,.,un, 

of   a  '■loom  lixer"  in  not  having  examined  a  eerlaiu  holt   Mtbin   a 
reasonable  time  before  it  broke.     See  also   ll^-.isv,  loronto  lioll  ,,nd 
rt^nbtn  Co    11  O.  L.  U.  210.     The  person  for  whom  work  .s  hc-ing  done 
b  '  c^    tW  and  who  supplies  ways,  ^vorks  etc.  (see  note  6«..l'- ^S)- >;°'i'>- 
liable  for  negligent  inspection  by  hi  nself  or  sx)me  person  m  b.,  .ervice. 
The  exemptions  from  liability  under  the  Kew  ^'^^'^l^  .^^^^^^^ 
Where  the    njurv  is  caused  by  the  workman's  own  wilful  a^^.  "eglect 
carelessness,  or  disobedience  to  rules,  etc.,  or  where  .1  is  caused  by  the 
vlcio  s  act  or  neglect  of   a  fellow-workman  vvith    intent  to  cause 
e    ona    injurv,  or  where  the  workman  injured  has  omitted  w.thoul 
I^Isonahle  excuso  to  give  notice  of  defects,  or  negligence,  or  the  intoxi- 
cation of  a  fellow-workman.     Sec  Appendix,  p.  'MS,  i^jst. 

(Hi)  0„u,da  \\:^-lUn  ^n!!^  <■:>.  v.  7V„i./u,,35!5.r.  It.  4:il:  i*^""  v. 
OiU<ino  VoUon  MUla  Co.,  11  O.  U.  H-J. 


I 


I2(J 


Tin:  EjirLoYKits'  J.i.vmi.iTv  Acr,  l,s8»). 


.secondly,  iit'ij;lif:;ciu't;  on  Uic  jMirt  of  llio  t'ini)Ii)yt'r  or  his 
rcprt'soiitativt!  (11..).  'I'liis  is  inosl  finpliaticiilly  liiid  down 
in  tlu!  jiid;,'iiuiit  of  Loi'Ks  and  Linulkv,  L.J  J.,  in  ll'alxh 
V.  Wliitihii,  iiiilr,  p.  121,  in  thesis  words:  "  To  ditenuiui! 
the  niL'iining  oi  ihe  words  'dclVrt  in  the  condition  of 
ihi!  machiutry,'  we  must  look  not  only  at  section  1, 
siili-section  (1),  hiU  ilso  at  section  2,  sub-section  (1). 
Heading  these  sections  and  sub-sections  together,  we 
think  there  must  he  a  defect  ini[)lying  tu'ghgence  in  tlio 
employer.  Tla;  negligence  of  the  employtr  ajjpears  to 
be  a  necessary  element,  without  which  liie  workman  is 
not  to  l»e  entitli'd  to  any  compensation  or  remedy.  It 
must  he  a  defect  in  the  original  construction  or  suli- 
se(pienl  condition  of  the  uuichine  lendering  it  unlit  for 
tlu'  puriMJse  to  which  it  is  applied  when  used  witli 
reasonable  care  and  caution,  and  a  defect  arising  from 
the  negligence  of  the  employer  "  dlti). 

L'pon  this  ground,  that  although  a  defect  existed,  there 
was  no  negligence  in  the  employei-,  rested  tiie  decision  in 
Mndir  V.  (lim.-iiiii  (<■).  The  plainlitl"  was  injured  by  the 
fall  of  a  wall  forming  part  of  his  employer's  works.  The 
foreman  had  instructed  an  independent  coiilractoi-  to 
shore  up  tiie  wall  safely,  and  he  had  told  the  foreman 
that  this  was  done.  The  foreman  did  not  examine  the 
wall,  but  sent  tlie  [)lainliir  to  work  near  it.  It  was  held 
tliat  the  plaintiff  had    no  cause   of    action   against   his 

(i)  58  L.  J.  Q.  H.  It)'.).  Compare  with  this  ii:i>e  Mmilonald  v.  Wijtlic. 
(18'JS),  1  F.  (Sc),  3;-J'J,  post,  p.  1:27  ;  and  Admiison  v.  i-V/,:  CouL  O...  [lOO'J] 
S.  C.  .'iSO,  where  althou;;h  ii  jury  found  that  tlie  plant  was  Jefeetivo 
they  net;atived  iiej.;ligeii(0  in  the  person  alU;j,'i-'il  by  the  pursuer  to  bo 
responsil]le  for  the  condition  of  the  plant.  /AW,  that  this  wa.s  a  verdict 
for  the  defendants. 

Canadian  Notes. 

(IIT))  The  onus  of  shi-uin^  that  eertain  statutory  requirements  have 
l)een  complied  with  is  on  the  i)arty  whose  dutv  it  was  to  complv.  .Sec 
( Intario  Statute,  IS'.l'.l,  G2  Viet.  (2)  J.  IK,  and  11.  S.  N.  S.,  I'JIX),  e.  179,  s.  15 : 
.\ppeudix,  pp.  971  and  959. 

(11C)  Ciirniihdii  v.  Jt.ihirt  Himpwii  Co..  32  ().  R.328;  Vu/Zv  v,  D<ivid- 
s<m,  HI  U.  K.  .521  ;  32  ().  K.  S :  27  Out.  A.  Ti.(1.57  ;  Hnulford  \:  MrChn/ 
Mdiiufnituriii.j  Ci>..  23  ().  U.  3.35  ;  21  (hit.  A,  K,  \C,i:  -M  S.  C.  K.  29K 
As  to  t-^uobir,  SIC  I'unaduin  .{sIhsIhh  C".  \.  Clinnd,  3G  S.  C.  K.  13; 
yuidluiiiur  V.  AUxandti;  M.  L.  K.  0  (J.  LJ.  102  ;  19  S.  C.  K.  218. 


Ukfkct  mist  in;  i>i  f:  i'«»  NMibiuKNci:. 
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employer,   for   alllu.ugh    llu>   '-Nvork."    wcru    iltli|c-livc- 
neither   the   etni.loyer  nor  loreiHaii  had  been  ^'UiUy  nt 

ni'shgencedi").  . 

The  same  principle,  in  another  form  of  action,  unUer- 
lien  the  decision  in  Ki.hllr  v.  Lont,  (-/).     Tiiis   uas  an 
action  hrought  agahist  the  .lefendant  for  damages  for  his 
breach   of  contract  to  erect  a  safe  and   proper   "  hoat- 
staging"  to  enable  the  plaintiffs,  who  were  budders,    o 
„Hint    a    house.     The    "boat-staging"    was    u.sccmely 
erected  by  the  defendant,  and  fell  and  injured  one  of  the 
plaintiffs'  workmen,  who  then  sued  the  phuntills  under 
llie  Employers'  Liability  Act.  upon  the  ground  that  then- 
plant  was  defective.     The  plaintiffs,  believing  themselves 
liable,  settled  the  workman's  action  by  the  payment  of 
1-1-25,  and  then  sued  the  defendant  foi-  this  amount  as 
damages  for  his  breach  of  contract,     h  was  held  that, 
ulthough  there   was  a  breacli   of  contract  entithng  the 
plaintiffs  to  nominal  damages,  yet  that  the  sum  they  had 
paid   as  compensation  to   their    workman  could   not  be 
recovered.     The  ground   of   the  decision  was,   that  the 
plaintiffs,  having  employed  a  competent   contractor   to 
p„t  up  tlie  "boat-staging,"  had  not  been  guilty  o   any 
liec^liaence:    the   workman,    therefore,    had  no  right   ot 
action  against  them,  and  the  payment  they  had  made  to 
hhn  was  a  voluntary  payment  and  not  recoverable  troni 

the  defendant. 

in  a  case  decided  in  Scotland,  ManioHabI  v.  U  ////"  {'\ 
the  Court  of   Session   held    that  under  circumstances 
similar  to  the  above  a  direction  to  a  jury  in  the  tollowing 
terms  was  erroneous:  "  If  satisfied  that  the  detenderno 
having  the  knowledge  and    skill  to  erect   tiie  scaffold 

(d)  16  Q.  B.  D.  005;  U  W.  K.  518. 
((■)  [1898J  1  F.  339 ;  30  S.  1-.  K-  '■iC2. 
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(117)  Jilack  V.  Ontario   iHii 

^    .     '    ..    -.      /.    t-.    11     i>     nr.t  • 


,rl  Co..  I'J  O.  K.  57S;   Hun,/ v.  C''"'';']''" 

/.,:;;,;;  i^;«.:(i  b:  c.  h.  501 ;  3o.s.  c.  u._iio ,  i'V.,,-;-  ^o.  n,iuu^ 

S^h^jol  Hoard,  ^n   Uul.  A.  U.  IbO ;  Davia^^'i  v.   b.,i - 

31  S.  C.  U.  210. 


IJS        Till.   K.Mn.dMijs'   1,1  villi, irv  A<i.   isso. 

ill  (|iif>liiiii  M'lcft<'<|  II  lrii(l»'Mniin  liaviii;,'  >kill  iiiul 
('\|u'rieiic('.  mill  cinitnirtril  with  liiiii  lo  proviilr  .siirli  a 
snilVold,  III!  would  iinl  lio  liiililf  if  it  loll  from  l>oing 
creylfil  ill  all  uiihkilfiil  iiniiiiifr." 

It  is  (litlicMill  to  sue,  ill  view  of  lln  l'!ii;,'li,sli  (lei'isioiiH, 
ill  wliiU  rt's|)t'ci  this  diifclioii  wii.s  erroneous,  or  of  wlmt 
iif^di^;eiii't!  under  llii;  circiimstunees,  the  defender  eniild 
luivc  linn  coiivifled:  Imt  llie  Seottisli  eonrts  have  taken 
a  .stroii^'tr  view  than  tlie  Kn;,'Ii.sli  us  lo  the  duly  of  the 
employer  to  examine,  ity  himself  or  his  own  siiptrin- 
leiidenLs,  the  plant  used  in  his  liusiiiess. 

On  the  other  hand,  they  have  so  far  followed  the 
<leeision  of  Kiih/h  v.  l.nr,ll,  mil,,  p.  127,  as  to  declare 
that,  wIk  re  an  employer  is  properly  eondemned  in 
daniii^'es  under  llie  llinployers"  Lialiilily  Aet,  he  cannot 
claim  indenniily  from  a  third  party  in  respect  of  a 
hreacli  of  duly  owed  to  him  liy  such  third  party.  See 
IK"""'  V.  Mitrhiii  (/ ).  In  this  case  a  stevedore,  who  had 
heiii  supplied  hy  ii  shipowner  with  ro(ie  Hlinj,'s  for  the 
purpose;  of  di.si'|iiiri,'e  of  the  car^'o,  was  sued  l>y  his  work- 
niiin  for  ilaiiiages  for  injury  caused  hy  tlie  lireaking  of 
one  of  tlie  said  slinks.  The  employer  was  condennied  to 
piiy  damages  under  the  Hmployers'  Liahility  Act.  Jle, 
in  turn,  sued  (he  shi))owner  for  negligence  in  supplying 
slings  unlit  for  the  purpo.-<e  for  which  tlii'y  were  to  he 
iiseihiis).  The  court  «.sx"//:/«-/  the  shipowner  on  the 
grounds  (li  that,  as  the  slii])owiier's  duty  was  merely 
to  supply  rope  slings  to  the  satisfaction  of  the  stevedores, 
he  was  not  liahlt;  in  respect  of  injury  caused  hy  the 
hreaking  of  the  defective  sling,  and  (li)  that,  in  any 
event,  as  the  sole  ground  on  which  the  stevedores  had 
lieeii  held  liahle  in  damages  was  their  own  negligence 
in  failing  to  ins[)ect  the  sling,  they  could  not  have  an 

(/)  s  V.  GJO;    l:!  S,-.  1,.  K.  108. 

Canadian  Notes 

(118)  hjcu  >t;itutury  i)ru\i:iuii'  ,  \>.  lb,  iiutu  (jS. 


Si  MMAUY  OK  DKflMONS  ON  DkKKCTIVK  W.WS.KTr.      V2U 

action  of  relit)!  tiKiiinst  tlio  Hliip<nvner  based  on  breiich  of 
coiUnict. 

Summary    of    DeolslonB- From  tho  review  of    the 
whole  of  the  deciaioiis  ui)OJi  tliis  Hoction  of  the  Act,  the 
following  general  principles  may  Iks  deduced  : 
1.  The  common  law  liability  of  tho  employer  for  his 
l)orsonal    nefiligence,   in    the    8Ui)erintendence  of 
hirt   ways,    works,    machinery   or    plant,    is    not 
extended  or  altered. 
±  There  is  a  new  liability  imposed  by  the  Act  uiion 
»mi)loyers   for  ihe  neKligenc**  of  those  to  whom 
they  entrust  the  superintendence  of  iht-ir  ways 
works,  machinery  or  plant. 
;i.  That  "  defect"  in  a  "way"  means  a  i)ermanent  or 
qiiuHi  permanent  defect,  and  not  mere  temiwrary 
obstruction  of  the  way. 
■1.  That  a  "  way  "  need  not  be  a  defined  or  marked-out 

path. 
5.  That    works   in    course    of    erection    m         i   the 
"works,"   within   the    meaninp    of  the     action, 
of  the  employer  engaged  in  the  erection  of  such 
works. 
().  That  "  plant,"  within  the  meaning  of  the  section, 

may  be  animate  or  inanimate. 
7.  That    "  plant "    may   be   "  defective "   within   the 
section  by  being    mtxiiitahl,-   for  the  puriwse   for 
which  it  is  applied  by  the  employor  or  his  deputy, 
as  well  as  by  being  in  bad  condition. 
H.  That  unreasonable   danger   in  machinery  may  be 
an  element  proper  to  be  considered  in  deciding 
whether   such   machinery   is  "defective"  within 
the  section. 
9.  That  the  ways,   works,  machinery,  or   plant  need 
not  belong  to  the  employer  in  the  sense  that  he 
is  the  absolute  owner  of  them. 

E.L.  ^ 


i:;» 
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10.  TImt  llif  "(l<>fc('t"  ill  tlio  Wivys,  works,  iinicliiMory, 
or  iiliiiit  must  Iw  dill'  wliicli  implies  in';,'li;,'t'iico  on 
llic  imrl  of  ilii'  oiii[»lnyi'r,  or  of  liis  ilrjmty. 


2.--\\  A?     nil;     In.hkv    «\i -i  i>    i,v    v    I'ki.i.ow-skuvant, 

I  ol;     \M|o>K      Nki.I.IOKNc  i;      TIIK      IvMI'l.oYKK     IS      liY 

nil;  A(  r  mm)K  llKsi'o.Nsiiii.i;? 

Section   1,    subsections  (2i    and  <3).   considered. 

As  to  wlio  iiro  fc'llow-st'rviiiilH,  wiiiit  of  spiK-t!  forliids  llio 
»iiliir;,'('m{iU  upon  wliiit  1ms  Ix'cn  alrt'udy  stated  witii 
ivferciirc  tli»'r('lo(f/). 

Tin'  two  uli-scetioiis  wliicdi  rclLr  to  tliis  lieiidiii;,'  must 
lie  ciiri'fiilly  coiisiilrred.  iJolli  tlicst^  suii-scetioiis  rclatii 
to  lilt;  rr^|ioiisiiiility  of  aii  employer  for  the  nets  of  liis 
workmen,  to  whom  he  has  entrusted  either  a  ^'eiieral  or 
a  restricted  superintendeiiee  over  tlu!  other  workmen 
in  his  emi)loymont.  'I'hey  are  conveniently  treated  of 
toKether. 

Suh-section  el)  enacts  that  the  employer  shall  he 
responsihle  where  a  workman  is  injured  : 

'*  By  reason  of  the  negligence  of  any  person  in 
the  service  of  the  employer  who  has  any  superin- 
tendence entrusted  to  him  whilst  in  the  exercise  of 
such  superintemleiice." 
Suh-section    (■"!)   iiiakis  him    responsihle  in    the  same 
way  where  the  workman  is  injured  : 

"  Jiy  reason  of  the  negligence  of  any  person  in 
the  service  of  the  employer  to  whose  orders  or 
directions  the  workman  at  the  time  of  the  injury 
was  hound  to  conform,  and  did  conform,  where 
such  injury  resulted  from  his  having  sr,  conformed." 
The  language  of  hotli  these  suh-sections  demands 
careful  scrutiny,  for  they  together  form  tliu  chief  inroad 

(,,)    .1)!/,,  pp.  lh-2l'. 
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iiiiuU)    !•>•    tlui    Aft    uiK)ii    the    doctrine   of    "  coiiimou 
( iiipIoyiiU'Mt "  (li'.t). 

What  mislit  liivvo  l)e«n  tlm  oiHTiition  of  siib-H.  (2)  in 
v.TV  niui-h  cmttiiUHl  liy  the  (l«'tiiiilioii  f,nven  in  h.  H  nf 
ihf  Act,  o{  the  exprcHHioii  "  |M!rsoii  who  hivs  sii|i»riii- 
icmlciico  eiitniHtctl  to  him,"  which  is  dtscliiietl  to  tiieiiii 
"  II  iKirsoii  whose  Hole  or  priiicipiil  (hity  is  thiit  of 
sii|Hriiiteiiilenct',  iinrl  wlio  is  not  ordinarily  enKn«ed  in 
iiiiiiHiiil  Iiiliour"  (11!").  Tlio  words  "  (/*/'/  «/(/l'/•/«^ //«/.//*< ," 
ill  the  Hiih-section,  iin;  therefore  soiiiowhivt  niishuvdinK. 
'I'liey  mivy,  lunl  prohnhly  were,  intended  to  refer  to 
SHIM  rintendence  of  any  kind  or  class,  and  not  to  tlio 
extent  or  amount  of  the  sui)erintendence.  Tlio  nieanin<,' 
of  the  suh-section  would  have  been  more  easily  apparent 
if  it  had  run  thus : 

The  employer  shall  be  responsible  for  the  iiegli- 

<»»iic»'      f    anyone    in    his    service    whose    sole    or 

principi      duty    is    sui)erint«'ndence,    whilst    such 

IHTson  is  exercising;  such  su[>orinlendence. 

The  two  sul)-sections,  although  the  wordinR  of  them 

is    Vii;;iit',   were,  it    is   l)elieved,  intended  to   refer    to   a 

(It^leKation  by  the  employer  of   what  may  be  describe<l 

itspectively  as  general  and  special  superintendence  over 

his  workmen,  and  to  make  him  responsible  for  the  acts 

of  the  person  exercising  a  delegated  authority  of  either 

kind. 

i',ai'h  of  these  sub-sections  probably  contains,  to  some 
extent,  what  is  ccmtained  in  the  other;  thus,  the  person 

Canadian  Notes. 

(UO)  Idt'iitical  words  aro  coiitaiiiod  in  the  sub-scotions  of  s.  3  of  tho 
Ontario,  Miinitola,  I'.ritish  Coluinbiii,  and  Novii  Scotia  Acts  and  thu 
^  ukoii  Ordiiiaiico.  Sub-hcction  (b)  of  s.  :3  of  tho  Now  Brunswick  Act, 
nads,  "  by  reason  of  tho  no{,'ligenco  of  tho  employer,  or  any  person  in 
tho  service  of  the  employer." 

(120)  Superintendenco  is  defined  in  tho  Ontario  Act  (s.  2,  sub-s.  (1)) 
•vs  moaning  "  such  general  suporintondonco  over  workmen  as  is  exer- 
cised by  a  foreman,  or  person  in  a  like  position  to  a  foreman,  whether 
the  person  exercising  snp.Mintendence  is  or  is  not  ordinrrily  engaged  ia 
nnniial  labour."  The  detinitions  in  tho  Manitoba,  British  Columbia, 
Ni,va  ScuLia,  aiid  New  Brmi:swit;k  Acts  and  the  Yukon  Ordir.an';"  »r.. 
sub^.tantially  similar. 
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mentioned  in  sul)-s.  (3)  as  one  "  to  whose  orders  or 
directions  the  workman  at  the  time  of  the  injury  was 
l)ound  to  conform,"  may  he  a  person  with  general  super- 
intendence under  suh-s.  (2),  and  rirr  rcrsa. 

Duties  of  Superintendence.— Considering,  in  the  first 
])liict',  suh-s.  (-2),  it  will  he  seen  that,  read  with  the 
important  Hmitation  contained  in  s.  8,  it  makes  the 
employer  liahle  for  the  nef;lisence  of  any  of  his  work- 
men whose  sole  or  piincipal  duties  are  those  of  superin- 
tendence. 

The  "duly  of  superintendence"  referred  to  means  a 
duty  which  pives  a  control  or  authority  to  the  workman 
exercising,'  it,  either  over  the  manner  in  which  the  work 
of  the  employer  is  to  he  carried  on,  or  over  the  whole  or 
some  part  of  his  fellow-workmen,  and  in  lliis  sense  have 
the  words  heen  interpreted  (//). 

The  superintendence  under  sul)-s.  (2)  need  not  he 
exercised  over  the  injured  person.  It  is  sutiicient  to 
render  the  employer  liahle  that  a  servant  who  has 
superintendence,  whilst  exercising  such  superintendence, 
causes  injury  to  a  workman  in  the  service  of  the  same 
master  (/)  (I2i). 

In  any  case  the  injury  must  have  heen  caused  hy  the 

(/()  See  as  an  example  of  a  case  which  failed  owing  to  the  absence 
of  any  evidence  of  superintendence,  Hooi>, ,  v.  Holme  and  King, 
X:i  T  L.  R.  6. 

(!)  Kenyiiey  v.  Xichclls,  76  L.  T.  Xewsp.  63. 
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(l-'U  Sec  Cox  wUiimilton  Sciirr  Piji,'  Co.,  H  0.  K.  300  ;  Uoorfs  v. 
Turnnto  Boll  luitl  Vnrciiiifi  Co.,  11  O.  L.  R.  216;  CiinadiaJi  Coloured 
Cotton  Villa  v.  T(dliot,  27  S.  C.  R.  I'JS  ;  Wilson  v.  lloulfrr,  26  Ont.  A.  It. 
1S4-  iiiiea  V.  Th.'  John  ho/lis  Co..  U  ().  L.  R.  124;  12  O.  L.  R.  80; 
Cnl'dwrll  V.  .l^'/.s,  24  0.  R.  462;  :\rndden  v.  lltimiltmi  Iron  Forging  Co., 
IS  ()  R  55  ;  and  see  dissenting  judgment  of  Nksiutt,  J.,  in  Canada 
WiM^Uni mils  V.  Traplin.  35  S.  C.  ]{.,  at  pp.  44',»  and  450. 

It  miiv  1)1'  the  duty  of  a  superintendent  to  give  warnings  and  instruc- 
tions •  Choati'  V.  Ontario  Moiling  Mill  Co.,himit,'d,  27  Ont.  A.  R.  15.5; 
see  MaClesnas,  J. A.,  at  p.  161;  dann  v.  Lv  Itoi  Mining  Co.,  10 
"y,  f.  }>  59-  /,.T;."S!>n  V.  Packard  FAc'trii'  Co.,  Liniitnl,  16  O.  L.  U.  1; 
McPhfrson  'v.  Vail,  40  N.  S.  R.  517  ;  Anhibald  v.  Y,:llr,  y.  R.  6  Q.  B. 
334  ;  and  see  p.  121,  note  107. 
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person  entrusted  with  superintendence  "  irhilst  in  thr 
,uirrdsr  of  such  HiipennUndnivcr  Does  this  mean  that, 
to  make' his  employer  responsible,  such  person  must 
have  negligently  discharged  some  duty  of  supenntend- 
ence,  or,  is  his  employer  responsible  for  any  negligent 
iict  committed  by  him,  whether  of  superintendence  or 
not,  so  long  as  at  the  time  of  committing  it,  the  duty  of 
superintendence  still  belonged  to  him  ? 

So  far  as  can  be  gathered  from  the  one  or  two  cases 
decided  upon  the  meaning  of  these  words,  the  better 
opinion  would  seem  to  be,  that  the  negligence  which  can 
render  the  employer  liable  must  be  the  negligent  exercise 
uf  a  duty  of  superintendence. 

The  case  of  Sliathrs  v.  (irmTul  Strum  Xarigutloii  Co. 
(I.),  was  an  action  brought  under  the  Employers'  Liability 
Act,  alleging  negligence  under  this  sub-section  (sub-s.  (2) ) 
on  the  part  of  a  person  having  superintendence  entrusted 
to  him,  whilst  in  the  exercise  of  such  superintendence. 
The  facts  were,  that  plaintiff  was,  with  other  workmen, 
stowing  sacks  of  corn  in  the  hold  of  a  ship,  which  sacks 
wi'ie   behig   lowered    by   a   steam   crane.     In   order   to 
control  tlie  motions  of  the  crane  derrick,  a  "  guy  rope  " 
was  fastened  to  it,  which  rope  was  in  charge  of  a  man 
called  the  "  gangwayman,"  whose  duty  was  to  stand  at 
the  hatchway  to  give  notice  to  the  men  in  the  hold  when 
to  "  stand  from  under,"  to  guide  the  derrick  by  means  of 
the  "  guy  rope,"  and  to  direct  the  man  working  the  crane 
when^to  raise  and  when  to  lower.     These  duties  con- 
stituted the  "  superintendence  "  which  was  relied  r.i)on 
as  bringing  the  "  gangwayman  "  within  the  words  of  the 
sul)-section.     Now  it  is  very  doubtful,  as  we  shall  here- 
after see,  whether  these  duties  were  duties  of  superin- 
tendence at  all ;  but  the  facts  further  showed  that  the 
negligence  of  which  this  gangwayman  was  guilty,  and 
which  caused  the  injury  to  the  plaintifif,  was  in  neglecting 


[k)  10  Q.  B.  I>.  35C;  52  L,  J.  Q. 


B.  200;  48  L.  T.  228;  31  W.  U. 
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to  use  the  "  ^uy  rope "  to  cheek  the  swaying  of  the 
derrick. 

The  Divisional  Court  of  Queen's  Bench  decided  that, 
nssuniing  that  this  "  gangwayman "  had  some  super- 
intendence entrusted  to  him,  he  was  not  a  person 
"  whose  sole  or  jnincipal  duty "  was  that  of  super- 
intendence within  s.  8  of  the  Act,  and  further  tliat  the 
negligence  was  not  negligence  "  irliiht  in  the  criirine  of 
KiijiiriiiiiHtlciicr.''  In  his  judgment,  Mamsty,  J.,  saj's, 
"  the  accident  arose  from  his  (the  gangwayman's) 
negligence  in  the  capacity  of  a  workman,  and  not  of  a 
superintendent "  (122). 

Tiie  decii-"'m  in  Oslionir  v.  ■fachson  uxch  Tadd  [I)  was 
pronounced  upon  the  same  words  of  the  suh-section.  It 
ajjpears,  at  lii-st  sight,  to  contlict  with  Sliafj'rrx'  Cuxr. 
The  facts  in  this  case  were  as  follows :  The  plaintiff  was 
a  hricklayi'r  working  upon  a  huilding.  A  foreman 
cai'penter  in  tlic  same  emi)loyment,  who  w.is  working 
upon  a  sciillbld  aliove  the  plaintiff,  handed  a  scaffold 
plaiik  to  a  lahourer,  directing  him  to  take  hold  of  it. 
The  foreman  then  let  go  of  his  end  of  the  plank,  and 
the  labourer  consequently  was  unable  alone  to  hold  the 
plank,  which  fell  and  injured  the  plaintiff.  In  this  case 
it  was  admitted  that  tiie  foreman  was  entrusted  with 
superintendence,  and  that  the  employer  would  be  liable 
tor  his  negligence  if  it  could  be  said  to  be  negligence  in 
tlie  exercise  of  superintendence.  It  was  argued  on  l)eliiilf 
of  the  defendant  that  the  letting  go  of  a  board  too  quickly 
was  simply  a  negligent  performance  of  an  act  of  manual 
labour,  and  not  negligence  in  the  exercise  of  superin- 
tendence at   all.     The   ])ivisinnal   Court)   however,  held 

(/)  11  (l  V,.  1  >.  019  ;  -18  L.  T.  C4a. 
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(122)  Unison  V.  Toronto,  llnnillon,  and  liuffalo  linil.,  8  C.  Uv.  C. 
'iS'J.  Ill  Frrijiison  v.  dalt  Public  School  Uoa'id,  27  Out.  .\.  11. '480, 
it  wo.;-  liold  that  a,  stoiiciiiasoii's  assistant  was  only  bound  to  oboy  the 
mason's  onluis  to  a  '.imited  extoiit,  and  that  the  latter  had  no  gcntTal 
suporintundoiicc.  In  Cartiahan  v.  llobcrt  Simjtxuii  I'o.,  H2  ().  H.  H2S.  it 
was  held  that  the  person  in  charge  of  a  passenger  elevator  was  not 
entrusted  with  superiuteudence. 
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that  the  employer  was  lial.le,  upon  the  s^uncl  that  the 
foreman  had  been  guilty  of  neRli-ence  in  the  exercise  of 
superintendence. 

The  reasoning  upon  which  this  juilgment  was  based 
was  that   the    foreman    had   thrust    ui.on    the  labourer 
ii  duty  which    the   labourer  could  not   safely   jerform  : 
JIvwKiNs,   J.,    savhig:    "If    the   forenran   had    dn-ected 
another    person    to   do  what  he  did    himself   he  woul.l 
surely  have   been   negligent  in    the  exercise  of   super- 
intendence."    It   is   suggested    that    this   reasoning    is 
unsound.     If  a  distinction  recognised  in  Simji.Ts    (  ((.sv, 
and  indeed  in  this  case  also,  between  the  negligent  ex(,.rcise 
of  superintendence  and  the  negligent  performance  of  an 
act  of  manual  labour  exists,  then  to  say  that  because  if  the 
p,M-son  committhig  the  negligent  act  himself  had  ordered 
someone  else  to  do   it,  this  would  have  been  negligent 
superintendence,  it  becmnes  negligent  superintendence  if 
he  does  it  himself,  seems  to  be  a  cUuir  it<m  sniictnr. 

In  the  first  place,  the  order  if  given  to  another  would 
liave  been  simplv  to  hand  the  board,  and  not  lo  let  it  go 
loo  quicklv.     Again,   if  this  is   the   test  to   be  applied 
to   determine  whether  a   given   ace  is  negligent   super- 
intendence or  not,  it  seems  to  follow  that  the  person 
who  has  the  duty  of  sui)erintendence  ramiot  be  guilty 
ol  negligence  in  the  exercise  of  an  act  of  manual  labour, 
for  although  the  thing  he  does  negligently  is  an  act  of 
manual  labour  pure  and  simple,  yet  it  could  always  lu^ 
said   lo    be    negligent    superintendence,    because;    if   tlie 
])erson  doing  it  himself  ha.l  ordered  someone  t^lsi;  to  .lo 
it,  ami  In  <h>  it  ,i,nlhin>thl,  tliis  would  hav.;  been  negligence 
in  the  exercise  of  superintendence. 

Still,  it  must  be  borne  in  mind  that  the  principle  upon 
which 'both  .S7/<(//ir.s'  ('(/sr  and  .larhxmi'x  Coxr  were 
decided  was  the  same,  viz.  that  under  sub-s.  (2)  the 
person  "  entrusted  with  superintendence '"  must  be  guilty 
of   some  negligent  act  of  i^iiprnidnnlnirr  before  he  can 


make  the  employer  rc'H 


umxHili' 


l-'fi        Tim:  Empi.oykrs'  Liajju.ity  Act,  1880. 

SidttisJi    I hcisiniis. 

^Vith  tlu!  two  decisions  last  consiilered  sliould  he  read 
the  di'cisioiis  given  in  tlie  Court  of  Session  in  Ihnulhi 
V.  S/hiii-rr  (in)  and  Fdlnmcr  v.  M,('(,hr  (ii).  In  the  first 
of  these  cases  the  court  (Urected  an  issue  as  to  wliether 
the  negh'gent  act  committed  by  the  sui)erinlendent  was 
or  was  not  an  act  of  manual  lal)our  only.  The  second 
case  went  further,  tlie  cr.urt  holding  that  a  hatchwaynian, 
witii  gisneral  duties  resemhling  those  exercised  by  the 
person  with  superintendence  in  Shuilrrs  Cmr,  was  a 
l)erson  ordinarily  engaged  in  manual  labour  within  the 
meaning  of  s.  8. 

Liability  for  '■  Special  Superintendenca.'— Turning 

now  to  a  closer  examination  of  sub-s.  (;j),  which  we  have 
described  as  the  sub-section  making  tiie  employer  Me 
for  the  person  to  whom  he  delegates  a  special  su[;er- 
intendence.  it  will  bu  noticed  that  tiie  employer's  liability 
appears  to  be  restricted  t(i  the  event  of  such  sui)er- 
intendeiit  causing  injury  to  such  workmen  as  have  to 
conform  to  his  special  superintendence,  and  to  sucli  only. 
The  words  of  the  sub-section  (:})  are: 

"liy  reason  of  the  negligence  of  any  person  in 
the   service   of    the    employer   to  whose    orders   or 
directions  the  workman  at  the  time  of  the  injurv 
was  Iiound  to  conform,  and  did  confoini,  where  sucii 
injury  resullod  from  his  iiaving  so  conformed  "  (i-j3). 
Tlie  special    superintendent    referred   to   in    tiie    sub- 
section need  not  be  ordinarily  engaged  in  superintendence, 
and,  indtrd,  may  be  ordinarily  engaged  in  manual  labour. 
It  would  include  the  case  of  a  workman  wiio  at  the  time 
he  was  guilty  of  negligence  was  in  temporary  command 

(m)  (IS'J'J)  1  F.  1107.  („)  3  F.  lilO ;  38  S.  L.  II.  112. 

Canadian  "N^otes. 

(123)  The  words  in  tlie  Outiiiio,  ^faiiitobii.  Hritisli  Coluiiil.i.i  N.,va 
.S.Mtia  ArU  ami  the  ">  ukon  Oi'dmaiicc  :iiv  ibf  same.  A-  to  New 
liiuu-uicl;.  see  p.  131,  not.'  UH. 
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of  the  other  workman,  although  his  general  duties  were 
lliose  of  manual  labour,  or  the  very  usual  case  of  a 
workman  who,  whilst  engaged  in  manual  labour  himself, 
has  one  or  more  assistant  workmen  under  him,  subject 
lo  his  orders. 

AUhough  the  su])-section  does  not  in  express  words 
say  that  the  injury  must  result  to  that  jKuticitlur  icnrlimuii 
irlio  (unthniiH  to  tlir  <)rdrr>i  or  diirrtKniH,  yet,  taken  as  a 
whole,  it  is  diffit  lit  to  give  it  any  other  meaning. 

If  the  supposition  in  this  respect  is  correct,  there  is  a 
peculiar  distinction  between  the  employer's  liability  for 
the  negligence  of  the  "  ijcmral  siqicriiitiinliiit,"  referred 
lo  in  sub-s.  {i),  as  ojjposed  to  that  of  the  "  apnifd  mtiwr- 
iiitnnhiit,"  referred  to  in  sub-s.  (:{),  which  may  be  seen 
from  the  following  illustration  : 

A.,  a  servant,  with  (ji  nmd  duties  of  superintendence 
over  the  workmen  em[)k>yed  in  one  department  of  a 
factory,  orders  one  of  the  workmen  under  his  directions 
to  lower  a  bale  of  goods  in  a  negligent  manner.  The 
bale  of  goods  falls,  and  injures  a  workman  employed 
in  the  same  factory,  but  one  over  whom  A.  exercises 
no  superintendence.  In  tliis  case,  according  to  our 
opinion,  the  employer  is  liable.  Let  us  next  assume 
that  A.,  who  has  given  the  same  neghgent  order,  is 
usually  engaged  in  manual  labour,  and  is  only  temporarily 
entrusted  with  authority  over  the  workman  who  executes 
the  order.  In  tliis  case  A.  is  a  "  njxciid  tmpi  rintiiidiiit" 
under  sub-s.  (iJ),  and,  according  to  the  construction 
wliich  we  have  put  upon  the  woi'ds  of  this  sub-section, 
the  employer  would  not  be  res[)onsible  ;  for,  although 
the  injury  was,  as  in  the  former  case,  occasioned  by  A.'s 
negligent  order,  and  altliough  it  was  occasioned  to  a 
workman  in  the  service  of  the  connnon  employer,  yet  the 
injured  workman  himself  was  never  sul)ject  to  A.'s  orders 
or  directions  (I'Ji). 

Canadian  Kotes. 

(V2i)  Coun)aie  Fvnjuson  v,  Gait  I'ublu-  Sihi.K.'l  Hoard,  27  Out.  A,  R.  480. 


I 


l;i.S        Tin:  Empi^ovkks'  J.iaiumtv  Act,  1880. 

Cases  upon  Sub-s.  (3).  Oiu!  of  tlio  earliest  ciisos 
ilecidt'd  up')!!  the  third  suh-sectiou  was  tliat  of  Milhranl 
V.  MiiUaiiil  llnU.  Co.  (,,),  which  seems  to  sliow  tliat  the 
"orders  or  (hrectious "  referred  to  in  the  siil)-sectioii 
need  not  l)e  given  in  words,  hut  may  he  imi^hed  from  a 
course  of  husiness. 

In  this  case,  a  carman  and  a  Lo\-,  the  hitter  under 
the  orders  and  directions  of  tlie  former,  were  unloading 
a  cart,  which  was  loaded  with  tlireo  iron  frames  tied 
together.  The  carman  untied  the  string  on  one  side 
of  the  frames,  and  the  hoy  untied  the  other.  The 
carman  then  lifted  one  of  the  frames  away,  hut  did  not 
lie  ui)  the  other  two,  which  fell  on  the  hoy  and  injured 
him.  The  hoy  got  no  special  order  to  untie  the  string, 
hut  said  he  had  done  so  hefore  with  the  carman's  assent. 
It  was  held  l)y  llu;  Divisional  Court  that  this  was  evidence 
sulhcient  to  sustain  a  verdict  given  in  favour  of  the  hoy 
against  the  em{)loyer,  founded  upon  an  injury  occurring 
whilst  conforming  to  ordei's  or  directions  to  which  ho 
was  l)ound  to  conform. 

In  this  case,  insistence  was  not  placed,  as  it  has  heen 
in  suhsequent  cases  under  the  same  suh-section,  upon 
the  fact  that  the  order  was  not  negligent,  hut  that  the 
injury  resulted  from  a  suhsequent  negligent  act  on 
the  ])art  of  the  i)erson  giving  the  order.  See  jm^f, 
l.p.  14-2  --117. 

A  wide  meaning  has  heen  given  to  the  words  of  this 
suh-s(!ctiou,  and  "  orders  and  directions "  have  heen 
held  to  he  negligent  owing  to  the  ahsence  of  proper 
preliminary  instruction,  necessary  to  qualify  the  person 
to  whom  they  are  given,  to  execute  them  in  a  safe  and 
proijcr  manner.  Thus  in  Mnhvan  v.  (Innuriili  Inlaid 
LUiiilium  Co.  (p),  an  order  to  a  workman  to  work  at 
dangerous  machinery  without  giving  any  further  direc- 
tion as  to  the  stopping  of  the  machine  hefore  taking  out 

(<-)  14  Q.  B.  I).  OS ;  54  L.  J.  Q.  1'   W2 ;  52  L.  T.  255  ;  33  W.  K.  3CG. 
(p)  14  T.  L.  1{. 'J'Jl. 
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the  material  therefrom,  was  held  sulHcient  evidence  hoth 
by  a  Divisional  Court  and  the  Court  of  Appeal  to  sui)i)ort 
avt-rdiet  against  the  employer,  founded  on  the  nesliKence 
of    his   superintendent   under   this   sub-section    of    the 

Act  (i2r)). 

it  has  been  held  that  where  the  order  given  by  the 
pirson  to  whoso  orders  the  workman  is  bound  to  conform 
is  one  contrary  to  or  forbidden  by  the  written  rules  of 
the  employer,  yet  the  employer  is  still  liable  for  injury 
resulting    to   the   worknuui   caused    by   conforming   to 

it  ('/)  (12.!). 

A  reasonable  construction  must  be  placed  on  tlie  words 
"  unlriH  or  dUntUm.r  It  is  not  every  direction  from 
one  workman  to  another  to  do  a  particular  thing  that 
can  be  proi)erly  construed  to  be  an  "order  or  direction" 
within  the  meaning  of  the  sub-section. 

From  very  necessity  it  happens  that  workmen  working 
together  have  often  \o  give  directions  to  one   another 
when  to  do  and  when  not  to  do  particular  things,  which 
directions,   although    in    the    ordinary   course   of   work 
obeyed  bv  those  who  hear  them,  are  not  orders  at  all, 
nor  directions  ia  the  sense  in  which  the  word  is  used  ni 
the  sub-section.     Take  this  illustration  :    A  number  of 
labourers  unloading  bricks  by  throwing  them  from  one 
to  another,  often  direct  one  another  when  to  throw  or 
stop  throwing.    If  injury  resulted  from  obedience  to  such 
a  direction  as  this,  it  would  be  almost  absurd  to  say  that 
it  resulted  from  anv  order  or  direction  to  which  tht,  work- 
man was  bound  to  conform  (127).     Upon  this  exact  point 

(7)  Marlcii  V.  Oshorn,  10  T.  L.  U.  388. 

tvnw  annul   Trunk   H,nl.  v.  MiU<'i\  32  S.  C.  R.  454  ;  ti  C  Uy.  C  i^O. 
BililLtdSonce  to  ruL  ,nay  amount  to  contributory  ncghg.ncc.  see 

infrn.  P.  240,  note;  200.  r^  t  ,\ 

'"{l^vf  The  Illustration  in  the  text  is  referred  ^o  by  Haomvt.    C.J.(K 

man!  presuming  on  length  of  service  or  skill,  directs  the  domg  of  ^^oIk  in 
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was  decided  the  case  of  llmmnl  v.  linimtt  (/).  In  this 
case  two  men  worked  at  one  calico-printing  niacljine,  the 
ono  in  front  and  the  otlier  behind  the  machine,  called 
respectively  the  printer  and  the  back-tenter.  The  printer 
started  the  machine  and  regulated  the  speed.  The  back- 
tenter  kept  the  calico  straight  as  it  passed  through  the 
machine.  The  printer  having  told  the  back-tenter  to 
do  something  which  necessitated  his  putting  his  hands 
between  the  rollers,  negligently  started  the  machine  and 
injured  the  fingers  of  the  back-tenter.  It  was  decided 
by  Lord  Colkuidok,  C..T.,  and  Manistv,  J.,  that  this  man 
could  not  recover  from  his  employer.  Lord  Colkkidgk 
based  his  judgment,  firstly,  upon  the  ground  that  the 
direction  given  by  the  printer  to  the  back-tenter  was  not 
an  "  order  or  direction  "  within  the  meaning  of  sul).-s.  (:<), 
but  a  mere  statement  by  one  to  the  other  with  reference 
to  the  course  of  the  work,  necessitated  by  the  operation 
of  work.'ig  the  machine  being  a  joint  one:  and  seconi'ly, 
that  the  injury  did  not  result  from  any  order  or  direction, 
even  assuming  such  was  given,  but  from  the  negligent 
act  of  starting  the  machine. 

XoTK.  -'I'liis  jiiduiiic'iit,  so  Car  an  iviianls  tin  «'ci>!iil  timr  id 
of  decision,  has  not  btrii  followed.  Sec  Wihl  v.  Wi(i/r/oo'/,/>os:, 
!'.  1-16. 

Srottixh  Jhcisinnx  (tx  ^<  "  Onlrrx  i>r  liincfiniia." 
In  the   Scottish  case  of    WiUdn    v.  ('ahdimiun    llnil. 
Co.  (.s)    the   question   arose   as  to   the   liability   of   the 

(r)  58  L.  J.  Q.  H.  liiO;  GO  L.  T.  15:2 ;  5  T.  L.  R.  13G. 

(s)  2  F.  -IS;  iiiid  see  also  case  of  Campbell  v.  Culdcrinnk  Stirl  diid 
Coal  Co.,  2o  K.  75:^,  where  the  order  given  was  a  distiucl  broach  of  the 
Kxplosives  Act,  ls75. 

Canadian  Notes. 

ail  unsafe  manner,  the  employer  is  not  liable,  no  right  of  superintendence 
within  the  meanin';  of  the  Act  arisiiif^  increlv  from  length  of  service  In 
Hhea  V.  Tlu:  John  Imjlis  Co.,  Limited,  11  O.  L.  U.  V2i  ;  12  ()  I,  H  80  it 
was  held  that  of  three  employees  engafied  in  rivetting  the  plates  of  a 
boiler,  the  one  w-ho  had  charge  of  the  hydraulic  hammer  was  entrusted 
witii  suprrmttii  Joiiec  of  the  u  hole  operation,  and  an  infant  plaiutill  who 
was  injured  whilst  conforming  to  the  negligent  orders  of  the  man  in 
charge  was  entitled  to  recover. 
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defenders  for  tho  coii9e(iiieiicf's  of  im  improper  order,  as 
to  which  the  workman  to  whom  it  was  given  was  able 
to  jiidt^o  wliether  ho  could  carry  it  out  with  safety.  A 
worlauan  complained  to  his  foreman  that  cortain  goods 
were  too  heavy  for  him  to  lift  without  the  assistaiice  of  a 
crane.  The  foreman's  rei)ly  to  his  comi)laint  was  to  tell 
him  to  "go  ahead."  The  workman  did  so,  and  in 
attempting  to  lift  a  parcel  of  goods  strained  his  hack : 
Urhl,  by  the  Court  of  Session,  that  the  action  was 
in-ole'vant,  upon  the  ground  thr.t  the  workman,  by  going 
on,  had  judged  for  himself  as  to  his  capacity  to  carry  out 
the  order,  and  elected  to  do  so  (/). 

The  principle  of  this  case  was  followed  in  the  case  of 
Cmianti,  v.  <im„  .(•  Cn.  (n),  where  the  court  held  that  it 
was  necessai-y  that  the  "  order  "  under  suh-s.  (3)  should 
he  a  particular  one  which  must  have  the  effect  of  super- 
seding the  exercise  of  the  workman's  own  private  judg- 
ment"ind  discrimination,  and  substituting  therefor  the 
behest  of  the  person  to  whose  directions  he  is  bound  to 
conform.  The  fact  that  the  workman  is  generally  under 
the  orders  and  directions  of  the  person  giving  the  order 
is  not  sufficient. 

This  case  further  decided  that  the  "  orders  and  direc- 
tions" referred  to  in  the  sub-section  need  not  be  the 
ruHHu  ^rt/^s•<7».s  of  the  accident,  but  may  be  only  a  mnm 
sinr  ,ii,a  m»,  and  may  be  expressed  or  implied,  and  need 
not  be  given  at  the  precise  time  when  the  accident 
occurs. 

Whon  must  the  Injury  result  ?  -  There  is  considerable 
doubt  in  the  English  decisions,  under  this  sub-section, 
whether  it  is  indispensable  t:-t  the  accident  should 
happen  to  the  workman  at  or  near  the  time  when  he  is 
actually  conforming  to  the  order,  or  whether  it  is  sufficient 

in  With  this  dccisiou  should  be  compared  the  Knglish  cases  with 
whiL  itleern.  to  be  ut  variance.  Sec,  c^periaUy,  1  ar^wuth  v.  i-  mnc, 
ant,\  p.  115. 

(«)  8  F.  275  ;  43  He.  L.  B.  200. 


112        Tm;  Kmi'i,»iyk.1!n'  I,i\iiimtv  Act.  1880. 

tlnit  it  sliouM  liiipiwin  to  liiiii  ivt  any  suhsoiincnt  timo,  so 
liiiij^  us  it  wiiH  oet'iisioiieil  l)y  coiifonniiiK  to  tlm  order. 

For  ('Niinii)li! :  A.,  ii  workiiiiiii,  is  onlorod  l»y  ]>.,  a 
luTsoii  to  wlioso  orders  lio  was  liouiid  to  I'onforiii,  Imt 
who  was  iKit  a  "  i^ciioriil  siipt'riiitciidtut  "  iiiidcr  sul)-s. 
('1),  to  stack  certain  K'>'»J'<  i"  «"<-''i  "-  way  tliat  llicrci  is  a 
daii;,'er  of  llieiii  falling,'.  If  lliey  should  fall  and  injure 
A.  wliilst  he  is  en;,'a;,'ed  in  slaekinfj;  them,  the  (diiployer's 
liahility  inider  this  suli-si'caion  (suh.-s.  (!>))  is  clear.  liiit 
siippos((  that  A.,  whose  ordinary  <hities  coini)el  him  to 
work  in  the  immeih'ate  vicinity,  should  he  injured  hy 
their  fallin<;  after  a  considerahle  lajjse  of  time,  tlicn, 
altiiou^h  the  ^'oods  liave  fallt;n  directly  through  A.'s 
conformity  with  l>.'s  order,  it  would  he  difVicidt  to  say 
that  the  injury  ri'sulted  from  liis  havins  so  conformed. 

This  reiisonin;^  appears  to  he  slrenf^thenecl  hy  the  fact 
thiiL  tlui  employers  lialiility,  in  such  a  case,  w<add  he 
dependent  uixin  two  continij;encies :  first,  tht;  accident 
happening,'  to  the  particular  workman  who  erected  tlio 
stack;  and  secondly,  such  workman  iieinj;,  at  the  tinu) 
of  the  accident,  suhject  to  the  control  of  the  same  person 
who  HAW  him  orders  to  erect  it. 

With  reference  to  the  same  illustration,  it  seems  clear 
that  if  any  other  servant  than  A.  should  he  injured  hy 
the  floods  fallinr;,  either  at  the  time  they  were  heinj^ 
stacked  or  at  any  suhseipient  time,  the  employer  would 
not  he  rc>[i()nsilile. 

There  lias  hern  no  actual  decision  upon  this  point, 
altliough  it  was  raised  in  the  ca>i's  presently  considereil 
of  Siioiidcii  V.  JSajiiini  and  Wild  v.  ]\'(tii(]i>i«l,  pnat, 
p.  1  l»i. 


1^ 


Must  the  Orders  or  Directions  be  Negligent?  -The 

{greatest  difliculty  that  lias  arisen  upon  this  suh-section 
has  heen  occasioned  hy  tht;  (pieslion  wlu'ther  the 
meaning,'  of  the  words  is  liial  liie  "orders or  directions'' 
must  he  in  themselves  ini/liiicitt  orders  or  directions,  or 
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ulicllior,  assuniint,'  tlipm  to  Ik;  riRht  and  proiM-r,  tho 
fiiiploytir  is  VuMc  for  ftiiy  HuliHe<iiU'iil  iicl  of  lU'^liKctif*', 
110  luiitU'r  how  ri'inoU)  in  tinu^  or  cirfuinsliuicc.  <)ii  tlio 
piirt  of  tlio  pc  rsoii  wlio  K'lvti  Uioin,  provuUxl  tho  injury 
would  not  Imvt!  liapiK'ned  but  for  sucli  ordt'r.s  or 
(liitrtions  havin;^  U-vu  n\w\  anil  coini)li»il  with  (l-J>*). 

As  W4!  havo  so((n  in  lloninl  v.  llnnnll  {itulf,  p.  I  l<>), 
Lord  (,'oi,Kuii)(.K  expressed  liis  opinion  tlial  the   injury 
must  1h'  tlui  dirwt  result  of  tlii>  onlrr  and  not  a  suhst- 
(luriil  ucj^liKi'nl  act  conuuitt«'.l  l-y  ihu  p.rson  who  pivi' 
llu!  order,  and  much  may  l)»)  said  in  favoui'  of  this  viow. 
In  a  suhstMpuMit  ease,  Wri;iht  v.  Il'«///.s  (').  a  ^an«er 
put   a   lahourer    to  work    in  a  har^e  aloiif^si.le  a   siiii) 
whidi  was  hcin^  cleared  of  iron  rails,  and  some  hours 
aflerwanls  himstdf  threw  a  bundle  of  rails  from  the  ship 
into  tlu)  barj^e  ne^^lif^ently,  thus   injuring  the  labourer. 
The  same   ar-^ument  was   used   for  the   <lefendanl,  viz. 
ihat  althou^di  the   laboun^r   was  bound    to  conform  to 
tiio  RaiiKer's  orders,  yet  the  injury   was  not  caused  by 
his  conformin-,',  or  indeed  by  the  orders  at  all,  but  by  the 
subsequent  nesligf^nt  act  of  the  Kanger,  which  must  be 
regarded  as   independent   of  the  orders.     The   Court  of 
Appeal,  sitting  as  a  Divisional  Court,  remitted  the  case 
for  re-trial   to  the  county  court,  as  there  had  been  no 
assessment  of  damages.     In  his  judgment  Lord  Ksiiku 
said,  upon  the  question  we  are  now  considering,  that  "an 
argument  had  been  adiiressid  to  the  court,  that  if  you 
ordered  a  man  to  stand  in  a  certain  plactsand  then  threw 
Komethins  at  him  and  injured  hun,  tlie  injury  was  not 
caused    by  his  conforming  to  the  order,   but  solely   by 
the   subsequent   act.     If   those    relinemonts  were  to  be 

(j)  3  T.  L.  U.  779. 
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iiitnidiicfd  into  ifiil  life,  iciil  life  coiilil  not  «(>  on  iih  it 
tlid.  TIh'  nnl»T  to  HtiiM.l  tin  re  iiinl  tin-  tln-owiiif,'  down  of 
tlif  iron  \\t  If  all  pint  of  tli»i  satnc  oc'ciu'n'iicc,  and  tlio 
rasn  must  inifortnnatJilv  Im-  tii<(l  ayain  "  (//). 

Ml  the  nisc  of  Krlhinl  v.  /,'o../,,  (:),  wlicro  tlif  facts 
Wert'  vcrv  liki-  those  in  the  last  ease,  tlic  decision  was 
that  the  employer  was  not  lialile.  In  this  Crts«'  a 
"^'an;^wii.vnian  "  who  hail  certain  directions  to  Rive  w itii 
re<,'ard  to  th"  raisin^,'  and  lowering  floods  from  the  hold 
of  a  sliip,  himself  threw  a  hale  of  floods  into  the  hold 
after  liavinj:;  calit'd  out  "stand  from  under,"  Jait  intt 
allowinjj;  sntlicient  time  after  this  warninj,'  for  the  men  to 
;,'et  out  of  tlie  way,  and  the  plaintitF  was  thereliy  injinod. 
There  was  no  evidence  tliat  llie  plaintiff  had  been 
oxlered  to  work  in  the  place  in  which  he  met  with  the 
accident,  or  in  fact  that  any  onhr  had  been  j^iven  to  him 
by  the  f,'an;,'waynian  by  conformiiifj  to  which  he  had 
receive<l  iiijmy.  As  Lord  Ksuku  pointed  out,  the  only 
oidei',  if  it  coidd  l»e  called  an  order,  was  to  "  stand  I'rom 
under,"  which  could  not  be  taktai  to  be  an  order  to  stand 
in  the  way  ('/). 

The  distinction,  then,  between  this  case  and  Wriiiht  v. 
WiiUis  is.  tliat  in  the  latter  ca.;.;  i'.  ■■  *'  was  no  order  at 
all  },'iven  to  which  the  plaintiff  was  conforminj;  at  the 
time  of  the  nej,'lip;ent  act,  whereas  in  the  former  case 
there  was  an  order,  ^iven,  it  is  true,  a  long  time  before 
the  nep;listnt  act  which  directly  caused  the  injury, 
but  to  which  tlie  workman  who  received  it  was  still 
conforminf:;  at  the  time  of  the  injury. 

(,)/)  The  order  and  tlirowiiig  down  of  tlio  rails  woro,  no  doubt,  a  part 
of  the  i-cqiioiiLO  of  events  leading  up  to  tlie  injury,  but  they  were  certainly 
not  a  part  of  the  same  occurrence  in  respect  of  time,  for  one  took  pluco 
in  the  morning,  the  other  in  the  afternoon. 

(r)  21  Q.  B.  P.  :)C7 :  57  1..  J.  g.  h.  rm ;   1  T.  L.  R.  709. 

((()  In  this  case,  the  court  apiiears  to  have  been  a  littl"  frightened  by 
its  previous  decision  in  Wriijlit  v.  ll'<///!s,  and  Lindlky,  L.J.,  says,  he 
"  shoild  be  sorry  if  it  should  be  supposed  that  that  caso  wa.s  an  authority 
for  any  proposition  of  law."  It  certainly,  however,  was,  if  not  an 
•tulLuiity,  a  Very  strung  expression  of  opinion  that  the  construction 
placed  by  the  county  court  judge  upon  the  meaning  of  sub-s.  (3)  of  the 
Act  was  not  a  right  one. 


Dkcimon  in  Snowdkn  *.  Uayxks. 
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Bnowden  r.  Baynet  Coniidered.  Then  cunic  tho 
fjisti  of  Siininhn  V.  Ilaiinc  (/<),  wlierc  unci)  iit;iiin  tlio 
sul»-«.  (!<)  was  ciirofully  eouHultiri'd. 

hi  tliirt  ease  the  plaintiff,  imiiiloycd  l»y  the  tlefeiulaiit 
as  a   machinist,  was  accustoniwl  to  work    a    particular 
iiiadiiiie   in    a    particular    sht'<l.     A    cariK-nter    in    the 
t  niployiuent  used  to  receive  the  tlefeiidant's  directions  hu 
to  what  work  was  to  he  done,  and  tlieii  f^ive  directions  to 
the  plaintiff  as  to  what  work  he  should  <lo.     The  [)laintiff 
liad  to  conform   to  these  directions,  hut  the  authority 
of  the  carjK'nter  went  no  further,  and  he  in  no  way 
fontrolUfd  the  machinist  in  the  carrying  out  of  his  work. 
The  plaintiff  on  the  day  of  the  accident  elected  to  work 
overtime.      Whilst  so  working  overtime   the   cariKsnter 
came  into  the  shed  and  hegaa  to  work  himself,  and  hy 
his  net,'ligence  injured  the  plaintiff.     The  tindiM«,'s  in  th<) 
county  court  were  as   follows:    That  the   plaintiff  was 
liound  to  conform  to  the  oiders  of  the  carpenter,  and 
that  he  was,  at  the  time  of  the  injury,  conforming  to  his 
^•Mieral  orders  j:;iven  him  on  the  morning  of  that  day.    A 
\frdict  passed  for  the  plaintiff". 

On  appeal  the  judgment  of  the  Divisional  Court  was 
delivered  hy  Wills,  J.,  to  the  effect  that  under  these 
circumslaijCM-i    the    employer    ".is    not   liahle.       I'l    thts 
opinion  of  the  court  the  fact  of  the  carpenter  having  to 
give  dn-eelions  as  to  what  work  should  he  done,  did  not 
make  him  a  i)erson  to  whose  orders  or  directions  the 
plaintiff  was  hound  to  conform,  nor  did  the  injury  result 
in  this  case  from  his  having  conformed,  for  the  directions 
were  only  as  to  what  work  should  he  done,  and  did  not 
rt'fer  to  the  position  or  place  in  which  the  plaintiff"  should 
work,  which  would  have  heen  the  same  place  whatever 
work  he  was  doing ;  and,  ui)on  the  point  which  we  are 
here  more  particularly  considering,  Wills,  .J.,  speaks  as 
follows  :  "  We  think  it  right,  however,  to  point  out  that, 
l.f-sides  the  hroad  distinction  \vc  have  alreiuly  dealt  with, 
{b)  24  Q.  13.  D.  50H ;  59  L.  J.  Q.  B.  325  ;  38  W.  K.  741. 
K.L.  ^ 
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there  is  one  obvious  .Uffereiice  (wliether  affectiuK  the 
ri^'ht  of  iiction  or  not)  between  a  case  in  which  the 
cireunistances  of  danger  are  brought  about  by  tlie  per- 
formance on  the  part  of  the  person  injured  of  acts,  the 
direct  result  of  obedience  to  an  order  then  and  tliere 
given,  and  which  tlien  expose  him  to  inunediate  risk  if 
the  person  giving  the  order  be  careless,  and  a  case  in 
whicii  obedience  to  the  order  is  iiccompanied  by  no 
circumstance  of  present  risk  from  the  negligence  ot:  the 
person  giving  the  order,  and  in  which,  if  the  mere  fact 
that  obedience  to  the  order  involves  tin;  presence  of  tlie 
workman  in  a  spot  where  he  is  afterwards  endangered, 
by  acts  of  the  person  giving  the  order,  is  sufficient  to 
give  a  right  of  action,  the  liability  may  flow  from  an 
urdia-  given  a  week  or  a  month  before  the  accident 
happened.  In  sucli  a  case  it  is  obvious  that  such  an 
order  might  amount  to  very  little  more  than  the  mere 
selection  of  a  particular  workman  to  be  employed  upon  a 
particular  job,  and  it  is  difficult  to  suppose  that  such  a 
case  could  be  within  the  Act." 

In  the  Court  of  Appeal  (r)  this  decision  was  affirmed 
uiion  the  first  ground  taken  by  Wills,  J.,  viz.  that  the 
plaintiff  was  not  bound  to  conform  to  the  carpenter  s 
or.lers,  and  that  he  received  no  order  which  directly  or 
indirectlv  caused  the  injury.  The  other  part  of  the 
judgment  of  Wills,  J.,  viz.  whether  the  mjury  must 
not  result  from  an  order  which  at  once  exposes  the 
person  obeving  it  to  risl.  ir  whether  it  is  sufficient  if 
the  negligence  is  long  subse.piont  to  the  giving  of  the 
order,  was  not  considered  by  the  Court  of  Appeal. 

Question  at  last  Settled.---Th.>.  last  case  which  has 
been  decided  upon  this  point  is  that  of  \ni<l  v.  U'a/i- 
,,oo,l  (r/).  It  may  now  be  said  that  a  deiinite  decision 
has  been  given,  and  that  by  the  Coart  of  Appeal,  that 
the   words   of    the   sub-section   do   not   mean    that  the 


(c )  -JS  g.  B.  D.  l'J3. 

(,/)  [1892J 1  Q.  B.  782 ;  61  L.  J.  Q 
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■'  orders  luui  directiijii.s '"  thorein  refcrruil  to  neml  be 
negligent  orders  or  directions,  Iml  that  it  is  sufficient  if 
llie  injured  worknian  was  hound  to  conform,  and  was 
conforming  at  the  time  of  the  injury,  to  the  orders  or 
(lirfc'tions  ■)':  h."  person  whose  negHgence  injured  him, 
no  mall  r  r..,iL  snoi'  urghgence  was  disconnected  from 
and  cor  nilled  suhsciiuently  to  the  giving  of  the  orders 
or  (hrecu'Mi^;. 

Lord  IIkrsc  iiioLL,  in  speaking  of  the  meaning  of  tlie 
sid)-section,  says  as  follows:  "In  the  first  place  1  am 
([uite  clear  it  is  not  limited  to  an  injury  arising  from  an 
order,  which  order  is  negligent  in  itself.  That  is  one 
contention  put  before  us.  I  think  the  words  used  in 
Iho  Act  of  Parliament  are  conclusive  against  any  sucli 
construction.  It  would  be  carrying  it  far  l)eyond  what 
llie  words  either  re(iuire  or  admit  of.  Secondly,  I  do 
iiol  think  it  is  essential  to  sliow  that  the  conformity  to 
the  order  was  what  has  been  called  the  ruiisa  caiisans  of 
the  injury.  The  negligence  must  be  i)roved,  and  wlien 
lliat  is  proved  it  is  sufficient  to  prove,  in  addition  to  that, 
tliat  the  injury  resulted  not  merely  from  the  negligence 
alone,  but  from  the  negligence  and  the  conformity  to  the 
order." 

This  decision  conse(piently  settles,  at  all  events  for 
the  present,  the  law  upon  this  im[)oi'tant  (]uestion. 
No  very  useful  purpose  could  be  answered  by  ventui-ing 
to  criticise  it.  The  authority  of  Lord  Heuschkij/s 
opinion  is,  of  course,  entitled  to  the  very  greatest 
Weight,  but  we  may  state  that  he  does  not  deal  at  all 
with  the  second  part  of  the  judgment  of  Wills,  .T., 
in  Siinicdrii  V.  Jlaijiirs,  aiitr,  p.  11;",  where  that  learned 
judge  points  out  the  logical  c>nsequence  of  such  a 
construction  as  that  which  Lord  Ukiiscukll  adopts  (»■). 

In  giving  judgment  in  the  case,  Kay,  L..J.,  although 
concurring  in  the  decision,  does  attempt  to  limit  tlie 
construction    of    the    sub-section    by    saying    tliat,    in 

(t)  Sec  also  liaiici-  v.  Hurt,  10  T.  L.  U.  38;i. 
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his  opinion,  "  the  negligence  referml  to  must  have 
iui  iiitini;UL'  connection  with  the  onler,  ami  with  tlie 
conforming  of  the  workman  thereto  at  the  time  of  the 
injury." 

If  this  means  that  the  "  order  or  ilirection  "  and  the 
snhseciuent  negligent  act  nnist  he  so  connected  with  one 
unotlier  that  they  may  hoth  he  said  to  be  parts  of  one 
transaction,  no  doul)l  the  section  is  capalde  of  this  con- 
struction. Would  not  this,  however,  really  make  tlm 
'■orders  or  directions  "  in  themselves  negligent? 


:5.     Was    tuk    Inmiuy    cmsiu)     J!V    Dkkkctive    Uilks, 

JJVEI.VWS,    OK    i'AUTUlL.Ut    ISSTUrCTIONS  ? 

Rules  and  Byelaws.— ^Ve  have  now  to  consider  the 
llal.ility  created  hy  suh-s.  (4)  of  s.  1  of  the  Act,  which 
doals  "with  defective  rules,  byelaws,  and  particular 
instructions  given  by  persons  with  delegated  i)0wer  to 
give  such  instructions. 

This   sub-section    mikes    the  employer  responsilile  if 
the  workman  is  injured  : 

•'  ]5y  reason  of  the  act  or  omission  of  any  person 
in  the  service  of  the  employer,  done  or  made  in 
obedience  to  the  rules  or  ])yelaws  of  the  employer, 
or  in  obedience  to  particular  instructions  given  by 
any  person  delegated  with  tlie  authority  of  the 
employer  in  that  behalf  "  (l-J-.O.  provided  (s.  2  {'!)  )— 
•'  the  injury  resulted  from  some  impropriety  or 
defect  in  tlie  rules.  l)yelaws,  or  instrucli<ins  therein 
mentioned.  Where  a  rule  or  byelaw  has  been 
ai)iiroved  or  hrs  been  accei)led  as  a  proper  rule  or 

Canadian  Notes. 

(129)  Tlie  words  iu  tho  Manitoba  Act  arc  the  same.  The  Ontario, 
l'.ritisli  Cohiinhia.  Nuvii  S,-otia,  and  New  Briiu-Nwck  Acts  and  the 
\ukou  Ordinance  are  simihir,  except  that  the  words  "  the  emijlo>>,r  or 
hv"  arc  inserted  ininicdatelv  ullcr  the  words  "in  obedience  to  par- 
ticular instruction^  given  by."    See  Appendix,  pp.  y41,  %1, 950,  and  Jii. 
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l)ycliuv  l.y  oiif  of  her  Majesty's  rrincipal  Secretaries 

of    Slate",  or  l»y  the  iioard  of    Trade  or  any  otlier 

clei)artiuent  of  "the  (iovernment,  under  or  hy  virtue 

of  any  Act  of  Parliament,  it  shall    not  he  deemed 

for  the  purposes  of  this  Act  to  he  an  improper  or 

defective  rule  or  hyelaw  "  (KW. 

So  far  as  we  are  aware  there  has  hecn  no  decision  o£ 

llu!  ^i^h  Court  upon  this  suh-section,  and,  indeed,  m 

practice,  actions  are  very  rarely  founded  upon  it. 

The    etlect   of   the    two    suh-sections    (s.    1    it),    and 
s.  2  ci) )  together  is  to   nuke  an  employer  responsihle 
for  injury  caused  hy  conforming  to  or  oheying  improper 
rultis,  or  hvelaws  or  negligent  special  instructions,  t  '  .ler 
lo   tiie   workman   so   conforming    to   them,   or  hy  such 
workman   to  any   other    workman    in  the  employment, 
hut  only  in  the  case  of  rules  and  hyelaws,  if  they  are 
unsanctioned.     In   this   latter  respect   the  Act    appears 
10    have   curtailed    rather    than    to    have   extended    the 
lial)ility   of   an   employer  at   common  law,  for  even  at 
connnon  law  it  has  heen  held  that  an  employer  is  liahle 
for  carrying  on  his  husiness  under  hyelav.s  and  regula- 
tions  which   are  defective  (./)•     Under  the  P^mployers' 
Liahility   Act   a  workman  can  only  recover  under  this 
head  w'hen  it  ai)pears  not  only  that  tlui  hyelaws  were 
improper  or  defective,  and  that  the  injury  was  caused  by 
conformity  to  them,  hut  also  that  they  were  unsanctioned. 

(  n  Seo  Vosc  V.  LancaMrc  and  Yorhshiir  Rail.  Co.,  2  II.  &  N.  7-JS  ; 
•JT  L.  J.  F.seh.  24'J ;  0  W.  U.  295. 

Canadian  Notes.  .   . 

(130)  The  proviso  in  the  Outaiio  -V.t  (s.  C)  is  as  follo^ys:  ■'  the  injury 

re  u  ted     rom  some  impropriety  or  defect  in    the  rules,  by-lavs     or 

,    true  ios therein  mentioned;  provided  that  where  a  -f  or    .>-la  v 

,.  l,,M.,i  api.roved  or  has  been  accepted  as  a   proper  rule  or  ,.%-1vns 

!:^Jr  \:y  i^e.I.i..uten^t^Gove^r  in  ^^-^j;  ^  -^-.^etf^S 

nf  this  \et  to  he  an  improper  or  defective  rule  or  hy-la%\.       i-or  tbe 
core   londi,  g  i^ovisionsSn  the  British  Columbia,  >tamtoba,  and  Nova 
;°^;,^Acts,  ^U  are  substaiitially  similar  -  A^en.^   P^  %^,^4_, 
and  957.     There  >s  no  similar  pi'u%. Priori  m  tnt    -■<««  o.a.i 
hut  sec  i^.  5  (a) :  Appendix,  p.  'J4S, 
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!I7,    ss.  7,   H,    !'•    'ws    miule    l»y 
railway  coinpiiiiit's,  either  l.efore  or  i  ilie  pussiii}:;  of 

tlie  Act,  lire  to  1)0  siinetioned  Ity  tl..  JJounl  of  Traile. 
'I'liti  rriiicipal  Secrcitaries  of  Stale  liad  jiower  to  sanction 
liyelaws  in  factoi  ies  luuh.r  -27  \-  2S  Vict.  c.  IH,  s.  "> ;  Imt 
the  result  of  the  factory  legislation,  now  consolidated 
in  tlie  Factory  Act,  1901  (1  Kdw.  7,  c.  'l-D,  is  that  lliu 
rules  and  ref,'iilations  of  this  industry  are  contained  in 
tile  Act  itself  or  in  special  orders  or  rules  directly 
iiiianatin^'  from  i1h(  Secictary  of  State. 

A  siniili'J-  power  is  f,'iven  hy  tlu'Coal  Mini's  Ite^'dation 
.Vcl,  1SS7  (r>{)  \-  51  Vict.  c.  r)H),  s.  Hi,  and  Special  Hides 
for  eai'h  mine  are  made  ohliRatory  hy  section  ^l. 
Si)ecial  l!ules  also  exist  under  the  Metalliferous  Mines 
Ite^'ulalion  Act.  1H7-2  i:{5  \-  :}('•  Vict.  c.  77). 

Tower  is  also  given  to  the  Board  of  Trade  and  the 
Secretaries  of  State,  under  the  Explosives  Act,  lH7r» 
(•,)H  Vict.  c.  17),  ss.  :<■"),  ;}(■>,  to  sanction  rules  made  to 
meet  tlie  re(iuirements  of  that  Act,  hy  railway  or  canal 
comjianies.  or  wharfingers  ;  and,  under  the  Alkali  Act, 
1!»0()  ((')  Kdw.  7,  c.  It),  the  Local  (Government  Board  can 
sanction  rules,  made  hy  the  employer,  for  n^gulating  the 
conduct  of  those  engaged  in  the  dangerous  parts  of  this 
industry.  The  ahove  are  illustrations  not  intended  to  be  ex- 
haustive of  rules  and  hyelaws  made  under  statutory  power 
and  approved  hy  some  department  of  the  Gf)vernraent. 

Defective  "  Particular  Instructions."  -In  addition 
to  responsihility  for  improper  rules  and  hyelaws,  the 
emi)loyer  is  rendered  responsihle  for  ".s/hc/,;/  instnictioiis  " 
given  hy  a  person  authorised  "  in  thai  Inlialf,"'  if  these 
instructions  are  negligent  instructions  (//)  (I3l). 

('/)  Tho  woi-il  "  uoKligfnt  "  is  not  Uhcd  in  s.  12  {'2),  which,  liowcvor.  says 
that  theru  iiiusl  lie  some  •' iiiiin-upriety  or  dcfrc^  "  in  the  instructions, 
and  in  effect  amounts  to  saying  that  thoy  must  be  nesligont  instructions. 

Canadian  Notes. 

(131)  Si,,  a  V.  J::h::  T,:(l'i-  <>;  1^  '*•  '^-  ^  '^-^-  ^"  '>•  T-  T^-  ^^ 
Vmhlni  V  Hamilton  Iron  Forqinq  Co.,  18  ().  K.  55;  dratid  Trunk 
'liail.  V.  M,ll,'r,  32  S.  C.  U.  454  ;  2  C.  Ky.  C.  350. 


iN.irUY   C.USKO   BY   Df.FKCTIVK   INHTIMCTIONS. 


l.-)! 


Tlu-  abov»i  NV..ras  misht,  at  tirst  si-lit,  appear   to  bo 
,„„n„vlu.nsms  an.l  to  cover  any  case,  where  a  Nvorknian. 
^vl,o  l.as  received  particular  instructions  from  a,n,  person 
,vlu.  is  expressly  or   impliedly   empowered   to  «ive  hnu 
inslructi..ns,  conforms  thereto,  and  hy  such  co.i  ornuty 
occasions  injurv.     If  this  he  so,  the.i  sub-s.  (:$),  which  we 
h;uv  discusse<l.\vould  appear  to  be  wholly  unnecessary, 
tor  this  sub-section   would   not   only   cover   every   case 
induded  in  that,  but  would  extend    oe  habdity   o     ho 
„m,lover  to  the  case  of  any  servant  n,,ured  through  the 
„,,:ii,;,„eo  of   the  special  superintendent   alluded  to  m 
sub-s"  (:$),  whether  such  servant  was  or  was  not  bound 
\a  the  tinu,  of  the  injury,  or  at  «»//  time  to  con  orm  to 
his  orders  or  directions.     The  .luestion  which  will  some 
tiu.e  or  i.ther  have  to  be  decided  upon  this  sub-section 
is   tliis-    Is   it   immaterial  whether   the    particular   in- 
structions    are     framed    by    the   employer,   <)r    by   tlie 
person  to  whom  he  has  delegated  the  authority  to  give 

''"[Tmarbe  that  the  words  "in  ih;l  hrhair  at  the 
end  of  the  sub-section  control  the  whole  meaning  ot  i  ; 
and  that  the  person  who  is  delegated  with  the  authority 
„f    the    employer    must    be    delegated    to    give    thm- 

If  this  should  be  so,  then  the  words  only  re  ate  to 
the  case  of  particular  instructions  being  given  by  the 
employer  himself,  or  by  a  person  to  whoni  he  has 
delegated  his  authority  to  give  them -m  each  case  the 
l,u-ticular  instructions  emanating  from  the  e^nployer-- 
to  a  servant  to  do,  or  omit  to  do,  something,  the  effect  of 
such  act  or  omission  being  the  injury  sustained. 

\ssuming  this    to   be    so.   and    that    the    neghgen 
command  to  do  or   omit  to  do  some  act  must  proceed 
in   the   first  place   from   the  employer  himself,  it  maj 
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(132)    See  the  dirterent  %vordiug  of 
Canadiau  Provincea,  p.  148,  note  129. 


.i  the  sub  .oction  in  the  Acts  of  the 
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well  l(f  i|ii(sii()ii('(l  wiiotli'T  liis  liiiltility  ut  common 
law  is  t'Ntciulcd  \>y  llu'  siib-sot'tion  at  iill.  As  wo 
liiivf  roiH'iittMlly  sliiUid.  an  cmployor  lias  always  bwiii 
\'\;i\)U'  for  liis  own  personal  nej^tlij^'cnce  causing  harm 
to  ills  servants  (/(),  anil  the  mere  fact  of  his  neKlit,'ent 
inslrnetions  heing  conveyed  to  tlu^  person  who  has  to 
fiillil  them,  through  another  person,  delegated  to  give 
them,  would  not  make  them  the  less  the  employer's 
instructions. 

If  this  construction  is  not  right,  and  if  the  words 
do  not  mean  that  the  instructions  must  have  heen 
specilied  l)y  the  employer  himself,  hut  hy  any  person 
to  whom  he  may  have  deputed  a  general  power  to 
give  speciiic  instructions,  then  one  at  all  events  of  the 
])receding  suh-sections  (suh-s.  (2)  or  suh-s.  (S) )  appears 
to  l)e  useless. 

The  only  alternative  construction  which  appears  to  us 
capahle  of  l)eing  put  upon  the  words  is  that  tl;cy  were 
intende<l  to  meet  a  case  where  the  em[)loyer  gives 
authority  to  a  workman,  who  is  not  entrusted  with 
superintendence,  either  general  or  special,  to  lay  down 
rrrhal  rules  for  the  due  carrying  on  of  the  work.  These 
i-ules  are  made  defectively  or  improperly  (/)  and  occasion 
injury ;  hut  the  employer  himself  took  no  part  in 
their  makii.g,  nor  did  he  sanction  them.  Still  it  might 
he  said  that  the  words  of  the  suh-s.  (4)  are  wide 
enough  to  cover  such  a  case  and  to  render  the  employer 
responsible. 

Even  should  this  lie  so,  it  is  very  doubtful  whether 
the  words  were  re<piired,  for  in  addition  to  tlie  fact 
that  injury  resulting  from  defective  rules  is  specially 
mentioned  in  the  same  suh-section,  and  there  is  nothhig 
to  limit  the  word  "  rules "  to  written  or  printed  rules, 
employers  have  more  than  once  been  held  responsible 

(/()  See  judgment  of  Byi.ks,  J.  in  Fowler  v.  Lock,  L.  B.  7  C.  P.  281 ; 
J  J.  H.  10  C.  r.  90,  Jl  L.  T.  881;  Wanxn  v.  Wildcc,  W.  N.  C.  P.,  April 
15tlj,  1872. 

(i)  Section  2  (2). 


SpKCIM-    LlAHtMTVUK    UaH-WVY   (^.M.' SN.KS. 


1 :.:; 


for  ciuTviiiK  on  their  l.nsin.ss  n.vln-  a  .lof.clivu  sysl.n.. 
„i-  withtlefoctivo  rules  (I,)  n:v.M. 


.     .W.S    TUK    lN.,ruv    cvvsKO    KV     A    1'kuson     kavtn.. 

^-  OH     <ONTUO,.      OK      ANY      Sl.NA..,      I'olNTS, 

TUAIN      ITON     A     UaIL- 


"  CIIAIHIF, 

LOCOMOTIVK      EnOINK,      01! 


WAV        .' 

Special  Liability  of  Railways.  -This  suh-s   (5)  is  the 
1 .4  o£  the  sub-sections  creating  new  responsihihty. 
'1;  ;ls  the  employer  liable  for  the  neghgence  o    any 
„e    on  in  his  service  ''who  has  the  charge  or  control  o 
ir'gnal,  points,  locomotive   engh.e.  or  tran.  upon  a 

'Tl^'Z  apply  chieay.  but.  as  we  sbUl  directly 
see  not  exclusively,  to  public  railway  compames  ami  t 
ties  railway  servants  in  a.i  except.onal  position  by 
:  :  Zn  the  advantage  of  this  sub-sect.on.  m  adton 
to   the   other   parts   of  the  Act,   which   apply  to  them 

-n:::^^:i:^rhasbeen   placed    upon  this 

(k)  See  ante,  i)p.  148— IM. 

Canadian  Notes.  ,^„„  r,^    ii  O  L  R.  IW.  tl'o 

(133^  In  Co,n,narfonl  v.  f '''P'';7i;''"^S  ^act  that  no 

svL-,n  oi  braking  cars  was  'f ^"^  t°  ^^^^"^^^^^^^^^^  not  conclusive. 

accidont  had  0'='^'?"^''\'^,'J""?,.'rJ*ee "as-s  cited  p.  5.  notes  5  and  6. 
as  to  the  «y«t'>mbemg  proper    and  ^ee  ^^i^^  ^^^^  ^^^  ^^^^^^.  ^_. 

(134)  Tliewords  m  the  Ontario  Act  ^^.^)  machine,  or  tram 

..ontrol  of    any  points  signal.   'J^'f/^^i^^J"?'" Substantially  similar 
upon  a   railway    "^mway  or   »tru.t  ^'-•i^  ^         ^^^  ^.„,^  Scotia  Acts, 

words  occur  in  the  ^If."\'°^'',' ^„V,  '„  "  is  used  in  the  Manitoba  Act,  see 
except  that  the  term   'Hlgna^pmnts     «  "««^^,,^^„^,i,^  would  seen  to 

Appendix,  pp.  041.  '-"51.  ,''"|,  ^^  ,,.  for  fixed  engines  as  well  as  loco- 
i,[dicate  that  there  may  Ije  liab.hty  lor  nx         ^  ^^^       ,,     . 

,notives  upon  ra.lwavs,  tramways  or  .  t  ^^  ji^okery.  ^Ycll^noton 
Inv,mc.sRa>U.;uinnul  Coal  ^--^^-^^^^.l^^^  „f  ,ailwav  servant  in  the 
{'..llirrv  Co.,  9  B.  C.  H-  .soo-     /.'"-      ^       .  j  .>^„^v   Brunswick   Acts 

Ontario,  British  Columbia.  f°[^*^„^:°;'.'^;enant  and  street  railway 
includes  "a  '^^'ij  ^^'^'^^i.^^rn^.M^on  i.  &sex.  for  in,ury 
servant."  By  the  ^"^""  """t  '  V  anv  teleeraph  operator  or  train 
caused  "by  ieason  of  >-^8>»S|^'^.^«/,^^^i^4:T^^^  to^he  liability  of 
despatchcr  in  the  «'^^"^„^,°^^  ^'^B^^tWi  Columbia,  and  the  Yukon  for 
railways  h..Ontano   Manitoba    Br  t^^^^  ^^^  ^^^  ^^.^,,^^  peeking. 

S  Tu"  10ra^d°i;;c^dix.  pp.  -..02-3  and  941-2. 


l'>\        Tiir.  Hmi'i.ovkks'  FirAiuMTv  Act,  ISiSO. 

stih-sfctinii,  ami  the  words  Imvo  boon  constniod  us 
p()l)iiliirly  iist'd  and  inidcrstood,  I'athor  tliiiii  in  iiiiy 
t('('lmic:d  sciist".  No  dtitiiiitioii  is  ,<^'iv«n  in  the  Act  (dtlior 
of  tilt'  word  "train  "  or  "  railway." 

Meaning  of  "Train"  and  "Railway."--Tlie  cas^  of 
/>()((///////  V.  Firliiiiik  (I)  raised  the  (incstion  as  to  the 
nuMtiiii^  ill  tlio  Act  of  tlio  word  "  ra'hvay."  Tim 
l)laiutitl"  was  in  llie  cinidoyiiu'iit  of  the  dcfondant,  who 
was  a  railway  contraetor.  His  duly  was  to  drivo  an 
cnj^'iiu!  upon  a  temporary  tramwa\',  or  line  of  rails  con- 
st riicted  l)y  tlie  defendant  for  the  purpose  of  eiiahlin;^ 
him  to  carry  out  a  contract  with  the  Soutli  Hastern 
llailway  Coiniiaiiy  for  making  a  ptu-iiianent  railway. 
The  plaintiff  was  injured  through  the  neglij^'ence  of 
another  enf,'iiie  driver  in  tho  service?  of  the  defendant, 
who  had  the  control  of  an  eiifriuo  and  trucks.  Tt  was 
held  that  this  temporary  lint'  of  rails  was  a  "  railwav  "' 
within  suh-s.  (.'»),  and  that  the  defendant  was  liable  to 
compensate  the  plaiiititV;  Porj^ocK,  J>.,  saying',  "the 
word  '  riiilinii/'  is  used  in  its  po{)ular  st'iise,  and  is 
not  restricted  to  railways  worked  under  statutory 
provisions  "  (i.T.). 

The  case  of  <'<i.f  v.  dnat  ]Vtsf,rii  lidil.  ('n.(iii)  raised 
two  questions  upon  this  sub-section.  Firstly,  the 
meaning  of  the  word  "  train  "  ;  secondly,  the  meaning  of 
"  charge  or  control  of  a  train." 

The  facts  were  as  follows:  The  defendant  company 
had  six  lines  of  rails  about  100  yards  long.  At  the  end 
of  each  line  of  rails  was  a  turntable,  for  the  purpf)se  of 
shifting  trucks,  and  this  process  was  performed  by 
means  of  two  capstans  at  each  end  of  the  two  lines  of 

(l)  10  Q.  U.  D.  35S ;  ry2  L.  J.  Q.  H.  ISO ;  18  L.  T.  530. 
{m)  'J  Q.  B.  D.  10(5 ;  30  W.  It.  slG. 
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(135)  Coopei-  V.  HamiUon  Steel  and  Iron  Co.,  8  O.  L.  R.  .353.  In 
Jioukci'  V.  MLiiitujtuii  CuUi'  i'lj  L'u.,  Q  I).  C.  11.,  205,  a  Uack,  over  which 
cars  carrying  ceal  were  drawn  by  a  stationary  steam  engine,  was  held 
to  be  a  railway  within  tho  meaning  of  the  Act. 


Mkammi  .,k"Th.mn"  am.  "Railway." 


i:..' 


,,i,s.  the  inotiv.  ixnver  bum,  .upphc  In  .  ^  ^ 
,,,,,;,aie  ..„,i„..,  ana  connnunicale-l  to  tl..  capstan  by 
tW  u.an  in  chai-c-  phicin-  his  foot  up<.n  a  Irca.Uo       J  Ho 

:„ls  trucks.  coupUHl  to.ethe..  but  u>tbo,a  a»y  en^  e 
a,ehnl  to  tbHU.  alon,  tb.  lino  upon  winch  the  planvt 
L  woikin,,  ana  injun.!  bin.     Tb.  .v^^^n..  was  that 
this  nvpstan  n.an  n..v.d  any  trucks  b.  was  oracml  to 
,nnus  but  ba.l  no  cbarfi.  of  any  parti^cular  tran,      It  wa. 
,,„u,a  that  a,  nun.in.r  of  Koo.ls  trucks  so  propolle.l  n  a^ 
,rta  "train"  within  sub-s.   ,r,,  and  that  the  caps  an 
1    eould    not   be   said    to  be  a   person  who  had     be 
!!,har.oor  control  of  a  train."     The   Dms.mal  Com 
h.ld  that  tbor.  was  cvidenco  on  which  a  Jnry  "^.«  '     '  u 
that  the  capstan  n.an  was  a  person  who  luu    c    u,. 
eoMtrol  of  a  train  upon  a  railway,  and  that  tlu    |.o 
U-ucks   coupled   together   formed    a  "  tram     with  m  the 
ineanhi}^  of  the  Act. 

Meaning  of  "  Charge  or  Control."  In  the  case  of 
MrConI  V.  Camnu'll  (»).  the  House  of  Lords,  reversmj^ 
Ihe  decisions  of  the  Divisional  Court  and  t  le  Court  of 
.Vni,eal,  held  that  an  engine-driver  does  no  necessarily 
t!:S  io  have  charge  of  bis  train,  or  of  t^  ^mges 

composing  it,  because  they  are  uncoupled  from  e 
engine  for  some  purpose  of  being  separately  dealt  ^Mth 
I„d  nirther,  that  the  words  of  the  sub-section  do  no 
necessarily  point  only  to  one  person  being  in  charge  o 
the  whole  train,  but  may  include  persons  who  haxe 
duties  to  perform  in  respect  of  parts  of  the  tram  (130). 

Decision  in  Gibba  r.  Great  Western  Rail.  Co.-It  is 

necessary  that  the  person  who  has  charge  or  control  of 

W  [1896]  A.  0.  57 ;  05  L.  J.  Q.  B.  202 ;  73  L.  T.  034 ;  12  T.  L.  H.  08. 

within  the  meaning  of  the  untano  Act  .  bn- 1-.  %•     .>r-  — 
Ont.  A.  R.  151 ;  31  S.  C.  R.  241. 


i:.»i 
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Hi;,'iials,  iMiiiits,  btc,  hIioiiM  Ik-  the  jinrso!!  wlin  rciilly 
Cdiitntis  llu'ir  wmkiiij,'  or  movt'iiu^iil  if  tlic  fiiiplovcr  is 
to  lie  iimdc  liiilili'  for  siicli  ihtsoh's  iU';^li;^i)iiL'i'.  Tliis 
is  sliowii  l»y  tluj  ','iisii  of  tiilihs  v.  (iiKtl  W'isli  ni  llnil. 
Co.  (()),  wlitTO  it  WHS  iir;^ii('(l  thill  ii  workiiiiiii  in  tho 
si'ivicit)  of  till!  niihvay  connKiuy  who  hiiil  to  clomi,  oil, 
1(11(1  iidjiist  tlic  points  and  wirtt.s  of  tlie  loekiiif;  aii[)aiiitiis 
lit  Viirioiis  itliiecs  on  llut  deftjiidants'  lint',  whieli  i»oiiils 
and  f^car  liu  had  no  jtower  to  move  or  work,  hut  which 
wcr»!  iiiovwl  and  workud  hy  other  mt.'ii  in  sij^nal  hoxes, 
was  a  person  in  c'har;4i!  or  t'Ontrol  of  jioinls.  Tim 
injury  in  this  case  was  not  caused  hy  any  luisinanat^u- 
nicnt  of  the  i)oints,  hut  hy  tiie  said  workman  negli- 
gently leaving  the  cover  of  the  points,  which  he  had 
taken  otV  to  enahle  him  to  oil  th((  points,  projecting 
over  some  railway  metals.  It  was  argued  for  tlu! 
plaintitV,  hoth  in  the  Divisional  Court  and  in  the  Court 
of  Appeal,  that  the  workman,  even  if  he  could  not  he 
said  to  have  " '"/(On/ "  of  the  points,  hud  at  all  events 
for  the  time  heing  "  (7/«/v/c  '  of  them.  Both  courts, 
however,  decided  that  the  defendant  company  was  not 
responsihle  for  this  man's  negligence.  In  the  Divi- 
sional Court,  FiKLo,  .1.,  douhted  whether  the  words 
"  charge "  or  "  control  "  had  separate  meanings,  and 
Mathkw,  .T.,  added  that,  in  his  opinion,  the  negligence 
within  the  meaning  of  suh-s.  Jt)  must  he  "  the  negli- 
gence of  some  person  having  charge  or  control  of  the 
points  for  the  purposes  of  traffic  and  of  movement." 

In  the  Court  of  Ai)peal  the  case  was  decided  upon 
the  reasoning  that,  assuming  the  words  "  charge "'  and 
"  control  "  to  have  separate  meanings,  the  charge 
referred  to  meant  the  general  charge  of  the  points  in 
opposition  to  a  particular  temporary  charge. 

It  appears  in  this  case  to  have  heen  assumed  that 
the    negligence    referred    to   in    suh-s.    (5)    must   he    a 


((>)  11  Q.  B.  I).  22  ;  C.  A.  12  Q.  B.  D.  2aS  ;  50  L.  T.  7  ;  53  L.  J.  Q.  B. 
54:! ;  32  W.  ]{.  32'.). 
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l.H 


,,,„li,..„t  .lisc-l.ar«o  of  the  duty  nLuin,'  to  the  c.h.r^;.  or 

tu.n.vith.  This,  it  is  lK>Hev..l.  ,s  dearly  the  J  nu  . 
of  the  suh-scction.  hut  ^ve  may  point  out  that  •!  « 
Jords  are  to  he  interpreted  in  the  sanu,  uay  as  ... 

hose  of  suh-s.  (ii)  in  the  case  of  Uil'l  v.  U  ..W '  O; 

;!n:o:iHKUs.nK.,^thereappe..stol.nor^^^^^^ 

.  nulNvay  eonn.any  sh.>ul<l  not  U,  .naae  lu  hU    f      -^ 

,.,..,li,„.nt  act  onnnitte.!  hy  a  Nvorknuvn  nnI.  th  n.]u  es 
:i.  .orUn.an.no  matter  ho.  enurely  a.— ^^ 

,iU.  the  .hUy  of  charge  or  control  ot  ^^^!;f^-^^^^, 
if  it  can  he  shown  that  the  worlunan  ^^^^^^ 
vvis  a  person   .ho  had  char-e   or   c-ontrol   nm  Inn       e 

;   u   ni  of  the  suh-sectiun.     C-ouhl  this  have  heen 
;;::;•„;  of  the  legislature  in  one  suh-sectum  and  not 

''t:^m;.asmadeinacaseof./...^.v.jn^.(^ 
to  extend  the  nuunun«  of  "  locomotn-e  engme     as  .^e 
i„    the  snh-section,  so  as  to  uvchule  under  it  a  steam 
ane  ti^l  upon  a  trolly,  and  .hich  -Id  when  toed 
be  propelled   alon«  a  set  of   rajls ;    but   the  ^ '-- 
Court,  following  the  rule  that  the  words  "    tl^^B  AU  .^^^^^ 
to  be  construed  as  ordinarily  and  l^H-^'^^ly  u^^^^^^^^^^^ 
that  a  steam  crane,  although  it  might  be  ^--^^^^ 
,,vs  not  a  locomotive  engine  .  ithm  the  inea  un^  f  t  u,  Ac 
V  tram.ay  would  not.  in  our  opinion,  be  held  to  i.e 
.  r^iW  "  ^Jithin  this  sub-section,  ^f;j^^^^, 

that  the  word  "railro^^  ^  ^tlllliJi^^^^^;.. 
men's  Comi)ensation  Act.  l»Jl,  inciuueu  j 

A  r  i?.'y  constructed  under  the  ^f;^^^;^': 
.ni.  >!t  00  Vict.  c.  48),  would,  it  is  believed,  be  dem^l  a 
"i-aihvay"  for  the  purposes  of  the  Employers  Liability 

Act  (138). 

(,).n..p.l46.  (,)52L.J.Q.B.52.;48L.T.7SS. 

Canadian  Notes.  ^3^, 

(1.7)  A«  to  tramvvay.  aud  ;  [^     -^^^Ji.  note  135. 
^l:W)  As  to  the  meaning  of     raihva>      see  p.  x     , 
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ritOCKDrilK    IN    AN    ACTION     UNDKll    TIIK 
KN[l'l.()Yi:ilS'    LlAMIIilTY    ACT,    IHSO  d:!,.). 

TlIK    I'aUTIKS    to    TIIK    A(TlON. 


As  a  f^'t'iicrul  rul«%  oi  cinirsc,  llui  injiinid  workmiiu  will 
lit!  llif  pliiintitl".  iiiitl  the  t'lujilDyir,  in  wliostf  service  tin' 
injury  was  Hustiiiiu'il,  will  I«!  tlio  (Itft'iitliiiil. 

in  the  cast*  wlufH!  the  iiijiinid  workinaii  is  an  infant  (*/), 
lit'  niiisl  sue  by  his  next  friinid  (//).  Tin;  iiiodt)  pni- 
vidwl  hy  tho  County  Court  llul.s,  IW.\  -  VM>  (<■),  is  for 
the  iu'\t  friend  to  attend  at  tlie  ollieo  of  the  re^^istrar  of 
the  fouiity  court,  from  which  court  the  plaint  is  to  issue, 
an<l  to  undertake  the  liaiality  of  the  costs  of  the  iiction. 
I'lMin  such  undertaking  heing  given,  the  action  iirocee.us 

(ii)  All  iiifanl  is  a  '•  workniiui  "  within  tin;  P^mplDVors'  Lialiility  Act. 
.Seu.  s.  10  of  tli('  Knuiliiyfis  ami  Wutkiiion  Act,  1S76. 

(/.)  Seu  County  Court  lUiks,  l'J08     I'JOC,  Order  III.,  r.  10,  and  iiotcM. 
(.)  Older  v.,  r.  10. 

Canadian  Notea. 

(l:l'.t)  It  i-i  iiniiossiblu  in  footnotos  to  deal  with  the  practice  and  pro- 
cedure in  tlic  various  courts  of  the  s^cvcral  provincif,  and  for  tlicso 
reference  is  made  to  the  provincial  statute's  and  rules.  In  Ontario  the 
ai'tion  may  he  conuiicnecd  either  in  the  Mi'^U  Court,  the  County  Court, 
or  the  Divi-iun  Court.  The  jurisdiction  of  the  Ontario  County  Court 
lias  Ik'i'u  recently  extended  by  'J  Edw.  7,  e.  \IS,  ss.  20,  21  ;  and  see 
note  177,  iiifni,  p.  I'JC. 

'I'he  Ontario"  Workmen's  Compensation  for  Injuries  Act,  IS'jy  "  (02 
Vict.  (2)  c.  IS,  s.  4),  provides  that  except  where  the  claim  is  in  respect 
of  an  injury  resulting  in  death,  all  claims  under  the  principal  Act  may 
he  disposed  of  liy  arbitration  as  tlierein  provided,  and  such  arbitration 
is  to  l)e  conducted  in  the  county  whore  the  accident  happened  (ib.. 
s.  5),  Hut  the  court  may  on  application  direct  au  action  in  lieu  of 
arbitration  ou  tlie  {^rounds  that  there  are  ditlirult  i|uostions  of  law  ..r 
complicated  questions  of  fact,  etc.  (i'l.,  s.  7),  or  suh.stitute  arbitration 


Kir  au  actiu! 


(;••'., 


8),  and  any  party  i: 


ii.iy  appeal  iron;   : : 


of  tlie  arbitrator  as  in  the  ease  of  appeals  from  a  eountv  court  [ih., 
s.  'Ja). 
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i„  Uu-  .mme  of  llu,  inf.iul.  l>v  suel.  lu-M  frum.    (./).     !»»• 
„..xt  irien.l  tl.en  has  tlu>  cunlrol  ...  th.  R.n.ml  pr.K^.auro 
i„  tl..  action,  and  his  consent  Kiven  on  matters  of  pro- 
,,.!,„•..  is.  unless  otherwise  or.lerea  hy  the  judRe.  to  have 
„..,  .une  fom.  and   eiVect  as  though   the  ""^"\'  '""^ 
.„„Ur  MO  disal.ihly.had  given  such  cmseut  (.).     Hut  the 
,„.xl  friend  cannot  cinproniise  the  action,  uidess  in  a 
niM.  where  it  is  clearly  for  the  iK^nelit  ..f  the  infant  (,/)• 

Infant  as  Employer.  -  The  question  whether  an  infant 
.ouU  he  made  resiH.nsihle  as  an  en.i.loyer,  under  the 
l.:,„l,loyers'   Liahility   Act,  is  one   which  i.iesents  some 

'''Thi^.lueslion  is  a  practical  one  which  may  re-iuire 
solving  anv  day,  having  regard  to  the  fact  tluvt  there 
,uv  numerous  employers  of  lahour  who  are  infants  m 
contemplation  of  the  law.  So  far  as  the  author  is  aware 
the  (luestion  has  never  yet  arisen. 

Mler  consideration  the  conclusion  has  heen  arrived  at, 
that  th.  Kmi.love.s'  Liahility  Act  does  not  .miH,se  any 
;,,,./,  responsibility  mi  such  infant  employer. 
■      \n  infant  is  liable  for  his  torts,  although  he  cannot 
be'sued  for  a  wrong  where  the  cause  of  action  is  in  sub- 
stance <.r  o.lrucn.,  or  so  direct  y  connected   wit      the 
contract  that  the   action  woul.l    he  an  indirect  w  >      f 
,nforcing  the  contract.     "  If  the  mfant  s  wrongful  act, 
l..h  concerned  with  the  subject-matter  of    the  con- 
vact    and  such  that  but  for  the  contract  there  would 
have' heen  no  opportunity  of  committing  it,  is  neverthe- 
"si  dependent  of   the  contract,  in   the  sense  o    not 
uTn"an  act  of  the  kind  contemplated  by  it,  or  being 
,,   act   expresslv   forbidden    by    it,   then    the   infant   is 

I'liiupbeU's  Act. 

((■M)rcUr  III.,  r.  13.  ,.,,,.,,   .-.r7  •  58  L  -T.  Q- B.  287. 

( /)   likoden  V.  iicit«u'tou)i;.-,  I.-  ^,.  i^-  1  .  ••'    . 
(,j)  Pollock  oa  Contracts,  0th  od.,  ri 
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an  infant  cannot  convert  anything  that  arises  out  of 
that  contract  into  a  tort,  and  seek  to  enforce  the  contract 
through  the  medium  of  an  action  for  tort"  (//). 

hat  if  an  infant  employer  is  Hable  for  prrsonal  negli- 
gence lie  was  lial)le  for  it  before  the  passing  of  the 
Employers'  Liability  Act,  and  the  cnly  further  liability 
which  the  Act  could  impose  upon  him  would  be  a  liability 
for  the  negligence  of  his  managers,  or  those  to  whom  he 
has  entrusted  some  authority. 

As  before  stated,  we  do  not  think  he  incurs  this  further 
liability,  for  although  the  fact  of  the  person  injured  being 
his  v.orkman  may  jje  of  no  importance,  it  ajtpears  to  us 
impossible  to  hold  him  liable  for  the  torts  of  one  whose 
only  connection  with  him  is  an  agreement  as  to  which  he 
has  a  perfect  right  to  say,  "  So  far  as  I  am  concerned  this 
is  no  agreement  at  all." 

In  other  words,  we  think  this  would  be  one  of  the  cases 
where  it  would  l)e  impossible  to  enforce  the  tort  without 
recognising  the  validity  of  the  contract. 

Harried  Woman  as  a  Party  to  an  Action  under  the 
Act.— A  married  woman  can,  by  the  Married  Women's 
Property  Act,  188'2  (/),  sue  alone  as  though  she  were  a 
/;■//(. ■  .snlr,  for  torts  done  to  her,  and  any  damages 
recovered  for  such  torts  become  her  separate  property. 
Although  an  action  under  the  Employers'  Liability  Act 
can  lie  brought  by  a  married  woman  alone,  yet  it  would 
not  be  wrong  to  join  the  husband,  and  this  is  often  done 
where  there  have  been  special  expenses  incurred  iiy  the 
husband,  necessitated  by  the  wife's  injury  (/,). 

If  the  employer  is  a  nuirried  woman  carrying  on  a 
s('i)arate  business  under  the  Married  Women's  I'ropc'rty 
Act,  1882,  then,  whether  slie  is  separated  from  her 
husband  or  living   with    him,  she   can  be  sued  alone. 

(//)  Addison  on  Torts,  7tli  od.,  p.  121. 
(i)  45  &  40  Vict.  c.  70,  s.  1  (2). 

(/.)  Tiiij  tonn  "  wu.kuuu"  iu  liiu  Ail  includes  women  (lutcrpieialion 
Act,  188U  (.02  &  53  Vict.  c.  G3),  s.  1  (1)  ). 
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VUh„u"h  a  husbaiul  is,  notwithslandins   the   Married 
W        n's  I'roperty  Act,  1882,  still  liable  for  Ins  ^^•Ifes 
S  it  is   doubtful  whether   he  .ould  be  hable  m 
T^on  brought  under  the  Employers'  ^^^f^;^ 
,  ainst  the  ^vife  carrying  on  a  separate  trade  unde    the 
'Cl  Women's  I'roperty  Act,  1882,  at  all  events 
'uribsence  of  any  proof  of  personal  neghgenee  on  lun 
part. 

Partners.-1'artners  are  generally  sued  in  the  partner- 
ship name.  Upon  application  the  registrar  "^ay  oi-der  a 
statement  of  the  names  of  the  persons  ^vho  ^vele,  .v  the 
ti,ne  the  cause  of  action  accrued,  co-partners  ux  anj  am 
to  be  furnished  in  such  manner  and  venhed  on  oath,  oi 
„ther^vise,  as  the  registrar  may  du-ect  (m)  ^^";'- 

A  person  carrying  on  business  n.  a  name  oi  sLjle  othev 
than  his  own  name,  may  be  sued  in  such  name  o     tyle 
.s  if  it  were  a  firm  name,  and  the  procedure  xn  such  an 
action  is  the  same  as  against  firms  (n). 

Corporations.-Corporations  must  be  sued  in  the  name 

of  the  Corporation. 

Death  of  Plaintiff.-If  a  plaintift"  in  an  action  under 
,..    Employers'    Liability    Act    should    die    af  er 
action  is  commenced,  but  before  judgment,  the  actio 
already  commenced   abates  ;    and    although     he   dea  h 
n.ay  give  a   right   of    action   under  Lord   CampbelU 

,,^So-oka  V.  Kattcnbcr,,  17  Q.  B.  D.  177;  Earle  v.  Kv,,scote,  1900. 

^^[m)  bounty  Court  RuIch,  1903-1900,  Order  IIL,  r.  14. 
(It)  Ibid.,  r.  17. 

Canadian  Notes.  .  t;  s  o 

,140)  As  to  regi.tr.tiou  o£  partner.Lips  »"  cc^  ^'^  Ol^-K '- -.ti- 
ISIT,  '.  lf.2;  K.  S.  M.,  I'.Wi.  c  j^ '  ^  '  ^f^'j,  ^.  ^-. 's.,  1900, 
It.  S.  ii.  C,  1897,  c.   150;  02  \  ict.     B    t..),  l.  o(     i  ^,^.^, 

..   1«;  C.  S.  K.'b.,  1903,  c.  1«;  0  Mw     'g^  5);,  •',•„.,  01  Vict. 

^giu'.),  c.  42.  jj 

EL. 
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Act,  this  is  11  different  action,  and  must  be  prosecuted 
sepanitcly  (")  (ui). 

Action  in  Scotland.— Lord  Campbell's  Act  does  not 
ai)ply  to  Scotland,  where  a  conuuoii  law  action  for 
solaiiinu  is  j^'ivcn  to  certain  relatives  of  a  2)erson  whose 
(leatli  is  occasioned  hy  negligence. 

In  Scotland  if  an  action  is  commenced  by  the  injured 
person,  and  he  dies  before  judgment  obtained,  the  action 
may  be  continued  by  his  personal  I'cpresentatives  for  the 
benefit  of  the  relatives  {j>).  Consequently,  it  is  believed 
that  an  action  brought  in  Scotland  under  the  Employers' 
Liability  Act  will  not  abate  owing  to  the  death  of  the 
plaintiff"  before  judgment.  See  i><i>it,  Chap.  VI. :  Action 
under  Lord  Cam[)beirs  Act. 

Death  of  Defendant. — If  the  defendant  in  an  action 
und(>r  the  Employers'  Liability  Act  should  die  after  the 
cause  of  action  has  accrued  but  before  any  judgment  is 
given  against  him,  the  cause  of  action  dies  also.  "  Aitio 
jit  nnHKili-'i  iiiiiritiir  ridit  jnrsoiKi."  This  was  decided  in  an 
action,  under  llie  Employers'  Liability  Act,  of  (lillrit  v. 
Fn-lxiiil;  (ij),  which  was  brought  against  the  executors  of 
the  deceased  emi)loyer,  and  held  by  the  Court  of  Queen's 
iJench  to  lie  not  maintainable  (142). 

(())  This  was  docidfJ  in  the  Court  of  Appeal  in  a  ca>(:  (uiirtportcu) 
of  M'C(iitli;i  V.  JticoLi  anil  Kicliolsuit. 

(p)   W'udd  V.  (/•(•((;/,  rj  U.  (Ith  sorios)  II.  L.  31. 
(.;)  3  T.  L.  K.  018. 

Canadian  Notes. 

(Ill)  111  White  \.  Parker,  ;27  N.  15.  11.442;  IC  S.C.  R.  099,  a  plaintiff 
liaviii;;  diud  IkIwci'U  vuidict  and  judgniuut  orderin.^  a  new  trial,  it  was 
hold  that  tliL'  ri;;ht  of  action  conferred  by  the  Now  Brunswick  statuto 
luiresponding  to  Lord  Campbell's  Act  was  distinct  from  tho  original 
action,  and  tliat  the  latter  was  entirely  gone  and  could  not  be  revived. 
In  Canadian  i'<uinc  Had.  v.  Bime,  IS  B.  C.  H.  440,  at  p.  459  (note), 
where  the  plaiiitilt  died  after  iirguuient,  the  full  court  ante-dated  the 
judj^'ment;  and  see  Broom's  Legal  Maxims:  Alius  curia'  nemiuein 
i/racabit.  And  see  Krdmuii  v.  TuW)i  vf  Walkcrlon,  22  O.  ii.  093;  20 
but.  A.  li.  444  ;  23  S.  C.  U.  352. 

(142)  In  the  Ontario,  Britisli  Columbia,  Manitol)a,  Nova  Scotia,  and 
New  llruiiswicii  Ads  (s.  ;i),  ■•  I'liipioyer  "  is  dulined  a;,  mcluumg  llio  repie- 
sentatives  of  a  deceased  employer,  and  all  tho  acts  mentioned,  except 
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The  Forum.  -Th(!  action  must  be  comineuced  in  the 
County  Court  in  England,  and  in  the  Sheriff's  Com    in 
Scotland,  and  in  the  Civil  Bill  Court  m  Ireland  (0  (14.J). 
I  The  Act  provided,  Sect.  (5  (3),  that  an  action  bi-ough 
in  Scotland  might  be  removed  from  the  County  (Shentl) 
Court  by  either  party  to  the  Court  of  Session  in  mannei 
provided  and  subject   to   conditions   prescribed   b>   the 
Sheriff  Courts   (Scotland)  Act.  1877.  s.  U,  butas   this 
,u.toria!iy  increased  the  expense  of  such  a  trial  it  is  ii«w 
„,ohibited.     Section  11  of  the  ^Vorkmen  s  Compensation 
Vet  100(;.  provides  that  an  action  brought  by  a  Nvorkman 
;>.ainst  his  employer  for  damages  for   personal  injury 
nrisin-  out  of  and   in  the  course  of   his  employment, 
'l.rought  under  the  Employers'  Liability  Act    IHBO,  or 
ultermitively  at  common  huv  or  under  this  Act,  shall  not 
he  removed  into  the  Court  of  Session,  iior  appealed  to 
that   Court,   except    on    a   ciuestion    of   law  in  manner 
provided    by    the    2nd     Schedule    to    the    ^\orkmens 
Compensation  Act,  li'OO.j 

Th     first  step  in  England  is  the  entry  of  the  plaint 
and  issuing  of  the  summons,  ^vhich,  by  the  County  Court 
Kules  made  to  regulate  proceedings  in  actions  under  the 
Employers'  Liability  Act.  when  it  is  to  be  served  in  a 
honie  district,  should,  in  order  to  ensure  its  service,  be 
delivered  to  the  bailiff  thirty-tive  clear  days  at  least,  am 
^vhere  it  is  to  be  served  in  a  foreign  district,  thirty-eight 
clear  davs  before  the  return  day,  but  it  shall  in  either 
ease  be^served  thirty  clear  days  before  the  return  day 
thereof  (>>■). 

(,)  Section  C  of  the  Emi'lovcrs'  Liability  Act,  1880 

\l  SCO  County  Court  l^S  ^^^^  ^?,' Jo^  the  ;^tu:n 
^vhero  the  su-nmous  was  o^b  ^^"cd  J^^";>  ^     ^^^ -.^^^  cro.s-oxununod 
^'i^J:^,  SrS hl^ddS  \1^J::^''U.  ir.gula.ity  iVnn.  v. 
JUitU  1  T.  L.  K.  47C). 
Canadian  Notes.  ,  ,,  „ 

Liu'l  04*.). 
(lia)  Seo  I).  158,  note  laa. 
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Particulars  of  Demand.— At  the  time  the  plaint  is 
entered  particnlars  of  demand  must  be  tiled  by  the 
plaintiff,  a  copy  of  which  is  delivered  to  the  defendant 
with  the  summons,  and  a  copy  left  for  the  puri)ose  of 
being  forwarded  to  the  judge  (t). 

(For  forms  of  Parliculars  of  Demand,  see  Appendix  D.) 

The  piirticulars  of  demand  must  state  in  ordinary 
language  the  cause  of  the  injury  and  the  date  at  which 
it  was  sustained,  and  the  amount  of  compensation 
claimed,  and  where  the  action  is  brought  by  more  than 
one  i)laintiff  the  amount  of  compensation  claimed  by 
each  plaintiff;  and  irhrrr  tlir  iujiirn  of  I'h'uh  tlir  plaiiitif 
rnDijilaiiiHuhall  Juir,-  (irisrn  hif  iraamt  <>/ tlir  art  or  oiiiixsitui 
iU'diiii  iii'isoii  ill  thr  siTi-irr  of  thf  ilcffmluut,  fhr  partiriihirH 
sinill  ;iin'  tlir  luinir  niiil  (hscriiitioii  of  siirli  jirrsoii  (ii)  (144). 

The  object  of  this  last  provision  is  to  enable  the 
defendant  to  know  before  coming  to  trial  which  of  his 
servants  it  is  alleged  has  been  negligent,  and  under 
what  section  of   the  Act  it  is  attempted  to  make  him 

liable. 

It  cannot  be  too  clearly  borne  in  mind  that  in  irrr/i 
case,  save  where  tlie  negligence  relied  upon  is  the 
employer's  personal  negligence  alone,  the  particulars 
must  give  both  the  name  and  the  description  (.')  of  the 
persons  in  the  employer's  service  who  are  said  to  have 
lu'en  negligent,     (ireat  care  must  be  taken  in  assigning 

(/)  Counlv  lourt  Uulcs,  l'J03     TJOO,  Older  XI. IV.,  r.  2. 

(II)  County  Court  Uulcs,  1903  -190<),  Order  XLIV.,  r.  3. 

(,)  "  l).-i<i-i)>tioii"  inoaiiK  dosciiption  of  the  position  such  portion 
occupies  in  his  master's  service,  as  "foreman,"  •' superintenduut," 
'■  por>on  to  whose  orders  plaintilT  had  to  conform,"  etc. 


Canadian  Notes. 

(144)  The  Ontario,  Manitoba,  British  Columbia,  Nova  Scotia,  and 
New  Hruuswick  Acts  contain  somewhat  similar  provisions.  The  cause 
of  injurv,  date,  amount  of  compensation,  etc.,  may  l)e  stated  in  Ontario, 
Manitoba,  and  British  Columl)ia  eitlier  in  particulars  of  demand  or  in 
the  statement  of  claim  ;  in  Nova  Scotia  in  the  statement  of  elann  ;  m 
Ni'v.-  Brunswick  in  the  declaration.  In  Nova  Scotia  and  New  Bruns. 
wick  ti  "  reliable  description  "  of  the  servant  whoso  negligence  caused 
the  injury  is  suilicieut,  and  the  name  is  not  necessarily  required. 
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^^  ill  i»  '^i'  .  ,      -)_     xhis  risk,  however,  he 

1  t    f;,-..  M-.1VH    works,  luiiciuiiti^,  ""■   i""     > 
by  defective  w.i>b,  xnoiks,  o-mssiou  of  any 

'"•^^"^"'Trt^Ssrfe:?-;  connection  wi^ 
person,  yet  it  the  wouis  ^^^  ^^^^^^ 

,,,,asm  the  next  ^^^^^^^^         ;    .Ll  .r'    must    state 

names  ot  several  peisons  in  i 

;;;tr;S;ou'»  M»    «.    ne«Use„ce  U   rea«y 

attrihutahle. 

Joinder  of  Parties.--Notwithstanding  s  6  (3)  of  the 
vpf  as  to  consolidation  of  actions,  and  Ordei  III.,  i.  1. 
f  the  CountV  Court  Rules  of  1889,  the  Court  of  Appea 
tided  h"^e  year  1800,  that  several  plaintiils  could 

bid  tLt  the  obligation  t°^f---^0  irdoalt  with  by  application 
mandatory  and  that  an  o™'^=*'°"  ".v"  plaintiff  was  allowed  to  amend 
or  particulars.  1" '^'' ^'^T.ot  introdS  new  parties  or  different 
his^claim,  the  amentoent     ot^  n^^^^^^^^^  ^j  ,„       , 

eausos  of  action,  '^"1'°"'^  \"^°,;^t  ^^s  of  Osi.er  and  Meukdith  JJ.A 
5igt"c.'S?«Sr„".'b.Ucc..™.i.n. 
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10(5        Tin:  Emi'loykhs'  Liaiuuty  Act,  18)^0. 

not  1)0  joined  in  ono  action  under  the  Emploj-ers' 
Ijiiiliility  Act,  i!ltlioup;li  the  injurien  all  aros'j  from  the 
same  aeci<l('nt,  the  reason  heing  that  the  cause  of  action 
of  each  workman  is  a  separati;  and  distinct  OJie  (//).  In 
conse'|uence  of  this  decision,  a  new  rule  was  i)assed  in 
Decemhcr,  IHOCi  (now  Order  IIT.,  r.  1),  which  provides 
that  "  All  i)ersons  may  he  joined  in  one  action  as 
plaintiffs  in  whom  any  right  to  any  relief  in  respect  of 
or  arising  out  of  the  same  transactioii  or  series  of  trans- 
actions is  alleged  to  exist,  whether  jointly,  s(!verally,  or  in 
the  altiM'uative,  where,  it  such  persons  hnnight  separate 
actions,  any  common  (juestion  of  law  or  fact  would  arise : 
Provided  tliat  if  upon  the  application  of  any  defendant  it 
appears  that  such  joinder  m,\v  emharrass  or  delay  the 
trial,  the  judge  may  order  separate  trials  or  make  such 
other  order  as  may  he  expedient."  15y  Order  11,  r.  18, 
in  such  a  case  where  the  cause  of  action  is  proved,  judg- 
ment shall  he  for  all  the  plaintiffs,  hut  the  amount  of  the 
sum  awarded  for  damages  and  the  costs  ordered  to  he 
paid  to  each  plaintiff  shall  1)0  found  and  set  forth  separ- 
ately in  the  judgment,  and  the  amount  of  costs  awarded 
in  the  action  shall  he  ordered  to  he  paid  to  such  person 
and  in  such  manner  as  the  judge  shall  think  fit.  In 
Scotland  this  right  to  conjoin  actions  arising  out  of  the 
same  occurrence,  or  cause  of  action,  is  given  to  the 
sheriff  hy  the  Emploj'ers'  Liahility  Act  itself  (s.  (5  (3)  ). 

When  several  jdaintiffs  have  recovered  judgment 
against  one  employer,  hut  the  proceeds  of  execution 
are  insufficient  to  pay  the  whole  amount  av.arded,  then 
after  payment  of  all  costs  a  proportionate  deduction  is  to 
be  made  from  the  amount  recovered  hy  each  plaintiff'  (2). 
It  is  rarely  that  a  plaintiff  in  an  employer's  liahility 
action  rec^uires  to  name  two  defendants  in  the  plaint ; 
hut  still  it  may  happen  in  a  case  whei-e  it  is  douhtful 
which  of  two  persons  is  the  employer. 

(y)  Cdiifi-  V.  Jiuibi),  [iHJCj  I  Q.  B.  11:; ;  Oj  L.  J.  Q.  I!.  637 ;  74  L.  T. 
744  ;  12  T.  L.  R.  471. 

(z)  County  Court  Ilules,  1903—1000,  Order  XLTV,,  r.  19, 
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Where  two  persons  have  been  made  defendants  and 
^.Xlnent  is  recovered  agamst  one  only-  t-  -n^^^^^^ 

*.    ^wi^r  f\,P  costs  of  the  successful  defendant  to  do 

o  ,n>»uccL»!ul  Jefe„.lant  («).    This  st.oul.l  only  1  o 
,W  .-here  tho  comluct  of    the  .lef.n.kn     «-ho  .» 

i„i,      ,.s  ,lo.»nda„ts  against  uhom  the  n^l.t  to  u  y 

s nd,  OMC  or  more  of  tl.o  ckfemlants  as  may  l.«  to.ml  to 

any  amendment  (''). 

Consolidation.-n    several    actions   are    brought    by 

.liL-ent  plaintit^-s  in  the  same  county  cour    unde.     he 

mnlovers'  Liability  Act,  against  the  same  defendant  m 

^^f  the  sanJ  cause  of  ^tion.  the  de^^^an^^;^ 

upon  living  notice  to  the  parties,  apply  to  the  ]ud  c  to 

Zl^  of  the  actions  as  a  test  case,  and  to  stay  a    t  le 

^ers,  he  (defendant)  undertaking  to  i.o  Wd  b^    he 

iud^ment  in  the  test  action  as  to  his  liability   ui  tiio 

iiTand  the  judge  may  do  this  upon  such  terms  a 

t     -nLiust  (li).     If  the  test  action  -   ecuMni^vou 

of   the  defendant,  he   recovers   his  costs  fiom  all  the 

(.)  r,„nocU  V.  Lo.,lon  arna-al  CnniUns  Co.,  [1007]  1  K.  B.  204  ;  2, 

Canadian  Notes.  inclusive  •   Appendix,  p.  'JGO) 

(140)  The  Ontario  Act  K  25  fU-^,- ^,,0  of  several  actions  in 
provides  that  on  the  d^  e"*!*"^;.  ,''P^.t<,''',„av  be  tried  as  a  test  case. 
Respect  of  the  same  "<-B''gX  defendant  ^ving  an  undertaking  to  ho 
and  the  others  stayed  ""t^;f,^^^""£ti>f decision  in  such  one  of  the 
bound  as  to  the  question  (^^^ImbW)  by  ^,^^  .^^„^  ,       power  to 

actions  as  may  he  selected  *'y  *'^%^j^"^°5anmgos  are  assessed  separatclj. 
impose  tern>s  and  conditions     hut  ^hcdan^^g^^^  ^  ^^,,^,„^  ^^^, 
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j)liiiiititls  wlidso  uciIdiis  wiiru  stiiycil  ii[)  to  iho  timo  of 
tilt!  onUii-  stiiyiiif;  siicli  actions,  but  u  pliiinliti"  whoso 
ivetioii  lias  Ix^oii  so  stayeil,  may,  witliiii  oiio  month  from 
tho  jii(l<,'iiitMit  in  th(!  tost  action,  ^ivo  written  notico  to 
tlic  rnf:;istnu-  of  tlui  court  that  he  does  not  inltMid  to  ho 
I»oun<l  by  lliis  decision,  ami  roijuire  the  registrar  to  set 
his  action  down  toi-  trial,  and  the  registrar  must  do  so 
forthwith.  On  the  other  hand,  if  the  t«ist  cast-  is  decidtid 
against  the  defendant,  he  cannot  raise  the  ([uestion  of 
lialiility  again,  and  all  the  plaintiffs  whose  actions  have 
been  stayed  may  proceed  for  the  purposi's  of  ascertaining 
their  damages  and  costs  (r). 

Where  Action  should  be  Commenced.— The  plaint 
should  be  entered  in  tlu*  county  court  of  that  district 
where  the  defendant,  or  one  of  the  defendants,  dwells  or 
carries  on  his  business  at  the  time  of  connnoncing  the 
action,  or,  by  leave  of  the  judge  or  registrar,  in  the  court 
of  that  district  in  which  the  defendant,  or  one  of  the 
defendants,  dwelt  or  carried  on  l)usiness  at  any  time 
within  six  calendar  months  next  before  the  time  of  the 
entry  of  such  plaint,  or  with  similar  leave,  in  the  court 
of  that  district  within  which  the  cause  of  action  or  claim 
wholly  or  in  part  arose  ('/). 

If,  however,  both  the  plaintitl"  and  the  defendant 
dwell  or  carry  on  business  within  any  of  the  metro- 
politan districts,  the  action  may  be  commenced, 
and  all  proceedings  thereon  taken  and  had,  either 
in  the  court  of  the  district  in  which  the  plaintiff  shall 
dwell  or  carry  on  business,  or  in  the  court  of  the 
district  in  which  the  defendant  shall  dwell  or  carry  on 
business  (/■). 

A  defendant  is  said  to  dwell  at  that  place  where  he 

(c)  Couuty  Court  Rulus,  l'J03  -190C,  Order  VI IT.,  rr.  li  -0. 

(<l)  County  Courts  Act,  188S  (51  .t  52  Vict.  c.  -43),  s.  74. 

((')  Iliid.,  s.  84.  Tlic  metropolitan  districts  arc :  P.looinsbury, 
r.ruUHjluii,  Clc-L'kenwoll,  Lambctii,  r^Iuivlcliuiic,  SliuruJilcli,  Soulliwurk, 
Westminster,  Wliitecliapel,  and  tlie  city  of  Loudon. 
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..U,s  up  a  permanent  residence.     If  lie  has  two  po,- 
;     ;rresuknces.  it  is  prol.aMy  sumcient  .f  U»3  pl-nt 
MUnea    in    the    district    where   either    residence    i. 
^U        11/);  hut  in  such  case  it  would  he  better  to  ge 

to  su  either  in  the  district  .here  the  cause  ot 
l^Uon  arose,  or  in  the  district  where  the  defendant  has 
.hvelt  or  carried  on  business  ^vilhi,l  six  n.on  hs. 

V  person  who  has  no    ,,ernianent    residence  can  be 
sued    in    the    district    wliere    he    may    by    chance    be 

'^T'pcL  carries  on  his  business  in  that  district  in 

.Idch  he  is  generally  engaged  in  business,      ihe  bu  i- 

\BUst  C.   his  own;   consequently  a  servant  does 

:;:;;eU  on   /.s   business  at   the    place   where   he   is 

^''TX-;  is  said  to  dwell  and  to  carry  on  business 
at"  the  place  where  its  head-iuarters   are   situated    u 
".:l:  ils  principal   business  and  its  —S--^^ 
e.rried  on  (0-     A  railway  company  carries  onh^'^l 
at  the  place  where  its  head  office  is  situated  (>■)•     A 
Inlituring  company  has  been  held  to  eai.y  on 
business  at  the  place  where  the  goods  ;vh-h    t  dea 
in  are  manufactured,  and  not  at    he  P^;^'^^;!^^;^  ^^.^ 
registered  office  was  situated  (/).     A  ^ontracto  .  -  ^J  '^ 
pei-manent  place  of  business,  has  also  been  ^^eld  not    « 
Lu-ry  on  iJ  business  at  the  place  -h-e  ^le  ^  en^vg  d 
.  i.        ,^.,f.Ti/if    <iltbou"h   he   nacl   eiecieu 

in  carrying   out   a   contiact,  aiinou„ii 

temporary  workshops  in  such  place  {»>). 

i.n  BaU.j  V.  Unant,  1  KL  .  ^  3.0 ;  .^«  I^"  ^^^^f  ,3  ,  ,,  ^.  ,. 

(„)  Alexander  v.  Jonen,  i  H.  ^  L.  -U-i , 
(^    A  78-  24  W.  K.  400.  ,   ^,     i,   01  . 

\ui  t.l  V.  C»,.  5  E«oU.  «•  "  ^,'^'-t '  33  I„  J.  E...L. 

(m)  GorslcU  v.  Harris,  29  L.  r.  lo. 
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Joining  Claim  at  Common  Law.  -A  cluitn  at  common 
law  is  often  joiiicil  in  tlio  samo  action  with  tlio  claim 
undtr  the  Employers'  Lialiility  Act  (II7).  This  method  is 
conveniently  rescn'tcd  to  where  tlio  facts  render  it  doulit- 
ful  wliether  the  nef;jlin;enc(!  relied  u|)on  will  prove  to  ho 
that  of  the  em|)loyer  himself  or  of  some  su|)erintendent 
or  foreman.  The  claim  at  common  law  cannot  exc«'(!(l 
iilOO.aJid,  of  course,  if  the  pluintitVnicovtn's  on  this  claim, 
no  further  action  hasod  on  nefjlij^ence  at  common  law  can 
he  sustained  (n).     See  lf'<»)(/  v.  Wiln r,  ante,  p.  !()'». 

Whert!  this  procedure  is  adopted  in  Scotland,  the  Court 
of  Sessi(tii  may  allow  proof  of  one  or  otlier  causti  of  iiclion, 
or  of  hotl     as  it  may  think  rif^'ht  (n). 

General  Procedure.  Either  i)arty  to  an  action  may, 
hy  leave,  deliver  interi-opjatories  to  the  other,  which  leave 
is  p;enerally  ohtained  «■/•  fxirtr,  and  need  not  i)e  supported 
by  affidavit  (/().  althoup;h  some  re;:;istrars  require  that  the 
draft  interrof^atories  should  lie  exliihited  to  them  heforo 
pivinr;  leave.  Either  party  may  also  by  leave  obtain 
discover}'  of  documents  from  the  other  side.  15efore 
interrogatories  can  be  administered  or  discovery  allowed, 
'2()a'.  must  be  paid  into  couit  by  the  person  apijlyinp;  for 
the  same  (7)  (lis). 

Special  Defences.— If  the  defendant  intends  to  rely 
upon  a  special  defence  under  the  County  Court  Act, 
188H,  s.  H'2,  or  rules  made  thereunder,  be  nnist  give  notice 

()i)  For  form  of  I'articulars  of  Demand,  with  claim  at  common  law 
a(1<k'd,  SCO  Appendix  I). 

(o)  Jlrirn'r  v.  J'-nics  Diinlop  d  Co.,  5  P.  8 ;  Gillies  v.  Scott  <C-  Co., 
5  F.  1118. 

(p)  County  Courl  Rules,  1003     1900,  Order  XVI.,  rr.  1—9. 

{•})  Ibid.,  rr.  10— -J:!. 

Canadian  Notes. 

(147)  See  p.  105,  note  80. 

(148)  Compare  the  procedure  ))y  examination  for  disoovcrv,  etc.,  in 
Ontario  (Rules  439-477,  12M,  1251 ;  11  i).  L.  R.  600—007),  Manitoba 
(Rules  387-425),  and  British  Columbia  (Orders  31«,  and  31/;),  and  by 
interrogatories  in  Nova  Scotia  (Order  30)  and  JIanitoba  (6  (V  0  Kdw.  7, 
c.  17). 
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,f  Uu.  same  in  wnlin,  two  cWr  a.ws  ...fore  tho  .lay  of 

'■'xiu.  follovvinR  arc  the  Hpo.-ial  .lofoncos  .hich  -vr. 
uM mllv  rolie.1  upon  in  county  court  actions,  of  ^^huh 
!„u  tb(."v.n:  Sot.o«Tor  countovclann  ;  infancy; 
"■;,  r  HUUutoof  Liiuitations;  .lischar^o  un.!.-,- 
;:;;:;;;:;y   or    mBolvency   Acts  ;    statutory    .lefenco  ; 

'^' witli  rUnl  to  the  special  .Icfenco."  Statnlo  of  Limita- 

til  'i  "must  l>o   rcmembore.!   that    the   Kn.ploy.s 

tl  litv  Act  itself  prescribes  the  time  .ilhm  which  the 

,      ;,nst  he  hrouKht.  limiting  it.  in  the  cas.  of  a  n..n- 

;'„,„,,  to  six  months  from  the  time  of  such  mjurv, 

U;e  of   an    injury  resulting   fatdly.  to  t^eh^ 

1  ths  from   the   time   of   death    (.s).      Notice   of   th 

f  m-    should  aUvays  he  ,iven.  and  the  notice  should 
t!  1  the  date  froin  which  it  is  alleged  that  the  statute 

^Tlh^:;:!!.  wishes  to  set  up  that  he  has  r^^^ 
,.o  notice  of  injury  as  required  by  b.  4  o  the  ,  tins 
should  be  pleaded  as  a  special  «tattUory  de  enco  t^^^ 

The  defendant  may,  live  clear  days   .'^^'^^^  '«;    >  7. 
trial  pay  money  into  court  in  satisfaction  of  the  pla  n 
Uri'  daim.     Tins  he  may  do  either  with  or  without  a 

(,  county  Coun  Uuto.  1003  -  1-^.  Order  X..  rr.  10-20.    See  .onn 
of  special  (tefonco,  Appcmlix  "• 

(..)  Scotiou  4.     SCO  ,ite,  VV-  -1         •  ^  ^^^^^^^    { limitation« 

of  the  Act. 

Canadian  Notes.  miumbia    Nova    Hcotia,   and   New 

(149)    The     Ontario     Bnt  sh    f^XtX  intends  to  rely,  for  a 

^~sr;rs^nr^3-iic^^ 

Z^^:]S^n:^i^^^"^^  ^o.     S^e  Appendi.  pp.  OOB. 

'jrj8-<J  and  "J50.  ,    ,  .     J  iasuffieicncy  of  notice: 

It  is  not  sufTicient  to  plead  the  ^va^^to^  ^      ^^^^^^ 

f„fun,7,j^  V,  P"'-^  2^  "    ,^y    As  t'.  w   ■  r     'ic  .even  cUys  are    o  b« 
Cement  Co.,  27  Ont   A  R.  ^^«-     ^s  t  .  vu  ^  ^^^     g^_  ^^^^  ^^^ 

reckoned  from,  see  Potters.  McCann,  lo  o. 


172 


TiiK  Kmii.ovkks'  I  I  Mill, nv    \<  r,  issii. 


(Itiiial  of  Iiiil)ilitv.  T\u'.  jdiiiiititV  may  inVr  tiD  uioiu>y 
out  ((I  courl  iiMiwitlist:m(liii^  tlui  (U-iiial  of  li:iltilily  (/(), 
iiiid  where  llm  pliiiiilitr  dies  liefoie  ilie  iMse  is  lieunl.  the 
iiiuney,  if  then^  is  no  (leiiiiii  of  li.iliilitv,  niiiy  1m'  oiclered 
to  lie  piiidoiit  tohis  le;,';il  [(crsoiial  repre^i  iiliitives  i<i(i.-,(i). 

The  iictioii  iiiivv  1h!  tried  eitini-  hefon-  ;i  jiid;,'(!  iih)ne. 
or  hefore  ti  jlId^'e  and  jury,  or  hefori!  a  jud^'o  sitting  with 
iissessors, 

Whtsre  a  statiiinry  defence  is  pleadtMl,  hiii  tjie  wronj,' 
statutes  is  named  in  the  defence,  leave  shouiii  lie  j,'iven 
to  amend  upon  terms  if  tlie  jud^'e  is  <alisfled  that  no 
serious  prejudice  has  iicen  eausud  to  iht  [ilanititV  liy  tins 
inistaki!  (//i. 

Tilt)  fu'i  iliiit  defendant  succeeds  i.n  ;i  ^talutorv 
deft-net'  which  tin;  law  entitles  him  ^  ^et  up.  is  no 
f,'ood  ;;rouiid  for  depriviii;^  him  of  cost;^  (:). 

As  to  witluh'awal  of  a  statutory  defence  and  ri^'lil  to 
afterwards  set  it  up,  see  ( 'n,,/),)-  v.  ]\'illi.s  (n). 

Jury.  If  tho  amount  claimed  exceeds  IT),  either  party 
may,  on  giving  ,////«■<■/(  (h)  clear  <lays'  notice  in  writing  to 
the  registrar,  and  depositing  with  him  Hs,  for  jurors'  fees, 
recjuiro  a  jury  to  he  summoned  (').     If  he  has  not  given 

(»)  Sees.  107  of  tho  County  Cmirts  A.t,  ISSS  ("il  ,t  52  Vict,  c  M), 
and  County  Court  JUiles,  OrdLT  I.\.,  rr.  12  20.  Sec  ns  to  iipportion- 
imiit  of  costs,  wlicri:  payniont  is  inaclc  into  Court  witli  a  di'i:ial  of 
li.iliility.  and  plainlit!  recovers  no  greater  sum  tlian  tliat  paid  iuto  Court ; 
foiiyll  V.  \'irhrrs  Suii  and  Ma.nm,  [1907,  1  K.  B.  71  ;  and  Holies  \.  Tate, 
[1:j<)7J  1  K.  li.  C5G. 

(.<■)  Broicii  V.  l-Wneii,  [190CJ  1  K.  1!.  5G;) ;  75  L.  J.  Iv.  15.  491 ;  94  L.  T. 
4(10 ;  22  T.  L.  J{.  393. 

(y)  llmtoa  v.  Kiwj,  9:1  L.  T.  10. 

(:)  AVws  V.  ;/,(/;;,•>,  95  L.  T.  iV,. 

(a)  22  T.  L.  K.  582. 

(/<)  County  Court  Itulcs,  190:!  -1!)0(;.,  Order  XLIV'.,  r.  4.  This  rule 
applies  to  employers'  liability  actions  only.  The  length  of  notice  to  be 
given  for  a  jury  being,  generally,  yiw  clear  days.     Order  XXII.,  r.  1. 

(.)  Ibid.,  Order  XX 11.  r.  U. 

Canadian  Notes. 

(150)  As  to  payment  into  Court,  .sec  Ontario  Uulos  419  4'/  .s«'7.  ; 
?il,uiitoba  Rules  iyOtiiC'/. ,  Li.  C.  iiuius,  Order  22 ;  and  N,  S.  Rules 
Order  22. 
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,  „.  ,„.>  h,.  ».l..w»  ,>  iu,vt„  l,e  „(t.r«,„;.l- ™.u- 

I ,/,    ■t\«'  m-i-«  >i">r  'i".v"'  >">»«'•  v-i"'"-.i  I"" 

;:::        \,A    ,r;  .1.0  a,.y,  im„K,aU.vly  l.....n.  t,,,, 

;,„„„,  i„  „„  „„„„„„.  „.  .!..■  i...v,„«  ,v .  . 

;,„,„„i,llv  wlua-,-  II..-  1..  ..i"K  "  ii'lj".""i»l.  »  """^" 

ft   ™  *..,■  a,.v»  i,o..,.  .1,0  ,k.v  „i  ,..ii...... -.  - 

■,:,i.u!(.,.   'n,,. i...-y I— iv"""-"'' °"'™ '""■""""■ 

It  is  now  incrciisod  lo  ei-^ht  (./ ).  .    ,  ,    ,       .!,„ 

;  S.otl.n.l  .11  nvsc.  .uo  cUeroa  to  1.0  tr.e.l   .fore,  the 

.h..ritV  Imt  there  may  l.c  an  appeal  for  a  jury  t.m  un4. . 
0  of  the  .hulicature  Act  an.l  s.  7=^  .f  tlu,  Cour    o 

Session  Act,  1H7:»  l-/),  though  the  act.on  cannot  now  h« 

nMiioved  (.'/.'/)• 
A»sessorB.-'rho  xvordiu,  of  the  Employern'  Lhchilit^ 

Aet  as  to  trial  xvith  assessors  is  a.u,ther  u.U.^.M^^^^^ 

.••uvle.s  Nvav  in  Nvhieh  the  Act  is  drawn.     It  is  euacttcl 
■M^^Lt"  upon  the  trial  of  any  such  actum  in  a 

ImvcLrt   hefl  the   3uage  without  a  3u.y  -^^^ 
n.ore  assessors  may  he  appointed  ,,.;;•  ""7"';^;-  '^ '^^^^ 

,,a.lin"  of  these  words  the  assessors  dut>     .  c  nlu 
!;in.^  the  jud,e  to  decide  how  nu.ch  the  plan. urt 

,1  X^receivl  and  does  not  refer  to  assi^^^^^ 
,,'^.is  experience  or  technical  knowledge,  to  decide  Uu^ 
question  of   the  employer's  liahihty.     ihe  latte.   ohj.ct 
uas  no  douht  the  intention  of  the  legislature^ 

In   the   County   Courts   Act.    IHHH,   s.    lOd,  wlieie  a 

1;';  ^t;^.i.a.  .^  <;.  /-i.  CO...  Co...  10  ..  U.  P.  G9l ;  05 

1..  J.Q.  B.  305. 

( /•)  County  Courts  Act,  1903,  s.  4. 

(,■,)  KdU'il  V.  Fra^er  .f  Co.,  7  F.  569. 

^;,,,)  Workmcu-s  CompeiiMit.on  Act,  190C,  s.  14. 

Canadian  Notes.  i  i-  /n  nf  the  Briti-b 

„.i,  se.tio„s  10  (1)  ^[^fj-:^:.4:\^^:^i^-'^t^^ay 

Court  "  are  omitted.    See  Appoudis,  p.  JOO. 
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j^eneml  powor  is  given  to  iippoint  iissessors  in  tiny 
county  court  action  in  which  thoy  iiro  recinired,  tho, 
wordinj^  sliows  cloiirly  tho  puvijosu  intended  to  be 
served  by  such  appointment.  It  declares  that  such 
assessors  are  to  be  "  inr-innx  <>/  xhill  and  ifjnrifiirr  in 
till'  iiiitttir  In  irliiili  tlif  tiitioii  (If  iiutttrr  nhiti.'t"  and 
arc  to  assist  tlie  judj^o  witli  such  skill  and  ex[)erieuco. 

Notwithstanding  tho  wording  of  the  Employers'  Lia- 
liility  Act,  it  is  assumed  that  assessors  in  actions  under 
this  Act  are  to  serve  the  same  pur^wse  as  assessors  in 
county  court  actions  generally. 

llules  have  been  made  under  the  Act  for  the  appoint- 
ment and  remuneration  of  the  assessors,  and  the  maimer 
in  which  they  can  be  ol)tained  by  a  party  desiring  their 
assistance  (/()  (152),  and  one  of  such  rules  (r.  17)  declares 
that  the  assessors  shall  sit  in  court  with  the  judge  and 
assist  him  when  reipiired  with  their  opinion  and  special 
knowledge,  for  the  purpose  of  ascertaining  the  amount  of 
comi)ensation,  if  any,  which  tho  plaintitl"  is  entitled  to 
recover,  thus  showing  that,  in  the  opinion  of  the  framers 
of  the  rules,  the  meaning  we  have  given  above  to  Section 
(■)  (2)  of  the  Act  is  the  correct  one  (i  j;i). 

Where  Plaintiff  fails  in  the  Action.  It  is  jjrovided 
l)y  s.  1  (-1)  of  the  Workmen's  Compensation  Act,  lltOO  (/'), 
as  follows :  "  If,  within  the  time  hereinafter  in  this  Act 
Ihnited  for  taking  proceedings,  an  action  is  brought  to 
recover  damages  independently  of  this  Act  for  injury 
caused  by  any  accident,  and  it  is  determined  in  such 
action  that  the  injury  is  one  for  which  the  employer  is 

(/()  County  Cuurt  lUilos,  l'J03— IDUC),  Order  XLIV.,  rr.  5  17.  Seo 
foriii  of  upi'lirution  for  asMjssors,  Aiipeiidix  J. 

(1)  Tho  currustJuudin^  scdioii  ol  tho  Ai;t  of  IS'JT  was  in  almost 
idciilical  lonn<. 

Canadian  Notes. 

(\hi)  Sfo  ss.  If.  -Hi,  illc■lu^iv.^  of  till)  Ontario  .\tt  and  s.  IT  of  tho 
IJiili-h  Columbia  .Vet  :   App.  irlix,  pp.  '."(Vi  ',>. 

(158)  Soitinn  24  of  tLu  Ontario  Act  and  s.  17,  Bub-s.  14,  of  the 
Litili^ili  Columbia  .\i;t  ato  similar  iu  terms  to  the  rule  cited  iu  the  text. 
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„.,l  liable  in  such  acLiou,but  that  he  ^vould  ^mve  bm 
bio  to  pay  compensation  under  the  provisions  of  this 
ttro  action  shall   be  dismissed;    but  the  court  m 
,hi'ch  the.,  acti.Mi  is  tried  shall,  if  the  plaintift  so  choose 
„,„,.,oa  to  assess  such  compensation,  but  may  deduct 
,,ui  such  compensation  all  or  part  of  the  costs  .'hich 
in   its   judgment,   have    been   caused    by   the   j^in   « 
l.,i„ghig  the  action   instead  of   proceeding;   under   this 

'    TlnJ   procedure   is    available   whether   the    action  is 

brought  against  the  employer  at  common  lasv  or  undei 

,      V      1    .  ,.c'  Ti.ibilitv    Vet.     It  is  attended  by  some 
the  Employers    LiiaDimy    .vci.     ±^  ^ 

•  •         u    ;„    ni-iictiee    for  it    s   often  difticult  to 

inconveniences,  in   piactite,  lui   lu 

s,v  that  it  is  -  drtrnni„nr'  in    the  action  which  fails 
that  the  employer  would  have  been  liable  to  pay  com- 
pensation   under    the    ^Vorlallen's    Compensation   Act 
'tbe  issue  in  the  first  action  not  having  been  directed  to 
Has  point.      It   may  often   be   necessary  to   call  tresh 
lence  or  to  amplify  the  evidence  already  given.     It 
iKis  been   decided    by   an    arbitrator,    m    the   Author  s 
.,,i,iou  righiiy.  that  this  can  be  doiu3      'Tudge  B.vl.u- 
Alkn  in  na.t,r  v.  Xorri.,  W.  C.  C.,^o^  9.  p.  66. 

V  workman  who  believes  he  has  a  good  cause  o    action 
for  damages  for  personal  injury  against  his  ^-^\^y^[^ 
common   law,    or   under  the  Enn^loyers    Liabili  y  A  t. 
and  a   claim  for   compensation    under  the  >Voilvmens 
Compensation  Act,  lOOG,  must  elect  which  remedy  he 
,vill  pursue.     See  po.t,  chapter  "  Election  oi  vemeAu.. 
m  n  aking  this  election  he  should  always  seek  legal  ad, 
Ira  misUke  may  deprive  him  of  -dress  entire  y,  or  he 
may  find,  as  was  the  case  in  Cohen  v.  Srahrook,  (j)  tl 
he  must  have  the  whole  of  the  costs  of  an  unsuccesstul 
action  deducted  from  his  compensation. 

It  is  "  the  court  in  which  the  action  is  tried     which 
has  to  decide  the  question  of  the  liability  to  pay  com- 
pensation.    This  is  so  even  where  the  case  has  gone  to 
(j)  22  T.  L.  B.  17G. 
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iippeal  {(rrcriiinxitl  v.  (iniiiinuxl)  (/.).  The  application 
should  he  made  iiuuiediately  after  the  action  is  tried. 
When  not  asked  for  in  reasonahle  time  it  may  l>e 
refused  (/). 

The  same  court,  i.<\  the  court  which  tries  the  action, 
has  to  deal  with  the  costs  to  he  deducttn''  The  amount 
of  tiiese  costs  is  KtJ'it^i'fi'lly  "■  'lu«stion  for  the  discretion 
of  the  court,  *.c.  the  judf^i;.  When  he  misdirects  himself 
in  law  an  appeal  may  he  brought  even  on  a  question 
of  costs.  The  ai)peal  now,  under  the  wording  of  the 
Second  Scliedule  (4)  of  the  Workmen's  Comi)ensatioii 
Act,  1!»0(),  is  to  the  Court  of  Appeal,  and  not  as  formerly 
to  a  Divisional  Court  (/«)• 

Where  the  workman  on  the  dismissal  of  his  action 
applies  for  compensation,  and  it  is  awai'ded,  he  cannot 
appeal  npon  the  ground  that  the  action  was  wrongfully' 
dismissed.  This  was  so  held  by  the  Court  of  Appeal 
in  Xi'tilr  V.  Klcrtric  ami  Onhuiiicr  ArcmnDricK  Co.  (;/). 
A  1  )ivisional  Court  had  previously  declared  {<>)  that  where 
an  action  under  the  Employers'  Liability  Act  was  dis- 
missed, and  upon  the  dismissal  application  was  at  once 
niade  for  compensation,  which  was  refused,  it  was  open 
to  the  plaintiti"  to  appeal  against  both  decisions,  and,  on 
the  assmnption  that  the  action  had  been  wrongly 
decided  plaintiff  had  not  forfeited  his  right  to  a  new 
trial  by  ap[)Iying  for  comi)ensation  at  the  conclusion 
of  tlie  first  hearing.  Some  doubt  was  cast  upon  this 
decision  by  the  Court  of  Appeal  in  Xrdlc's  Cuac,  mijiia. 

The  difficulty  which  arises  when  the  plaintiff's  action 
is,  as  he  believes,  wrongly  dismissed  is  a  real  one.  If 
he  omits   to  ask    for  compensation,   he  runs   the   risk 


(k)  97  r..  T.  771 ;  24  T.  L.  K.  24. 

(/)  Mcdovan  V.  Smith,  [1>.)07    S.  C.  548;  44  S.  L.  U.  H84. 

(m)   ]\'illi(iiHS  V.  Ai)nyand  A<(ry  Co-opciutive  Slorrs,  2;i  T.  L.  U.  40.S. 

(n)  Ll'JOCJ  2  K.  li.  558 ;  75  L.  J.  K.  15.  974  ;  U5  L.  T.  5;t2 ;  22  T.  L.  ]l. 
7;!2. 

(ii)  /.s;i(i(,sciu  V.  Ncic  Gidiui  {Clapliuin  Junction),  [iy03j  1  K.  13.  b'M; 
72  L.  J.  K.  li.  227  ;  88  L.  T.  2'Jl ;  I'J  L.  T.  H.  150. 
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of  losing  his  right  entirely.  If  he  applies  for  com- 
pcnsiilion,  and  gets  it  awarded,  he  has  exercised  his 
option,  and  is  taken  to  have  submitted  to  the  decision 
adverse  to  him  in  the  action.  Probahly  the  best  way 
to  proceed  is,  as  pointed  out  by  Alvkhstonk,  L.C.J., 
ill  Is(i(triiiiu\  CuHi',  siijim,  to  "make  an  application 
jiiii  forma  to  the  county  court  judge  to  assess  the 
compensiition  under  the  Workmen's  Compensation 
Act,  and  ask  that  the  application  may  stand  over  until 
tlu!  appeal  has  been  heard." 

The  converse  case,  viz.  where  the  action  has  been 
decided  in  the  plaintiffs  favour,  and  the  decision  after- 
waids  reversed  on  appeal,  does  not  appear  to  have  been 
provided  for.  It  seems  hard  that  a  plaintiff  should  be 
deprived  of  his  compensation  in  such  a  case  by  the 
niuission  to  claim  it,  even  provisionally,  liefore  the 
necessity  has  arisen.  It  appears  to  be  very  doubtful 
whether  a  court  which  decides  the  action  in  plaintiff's 
favour  has  any  jurisdiction  to  entertain  even  a  pn* 
f(inii('i  application  for  compensation  based  on  a  pos- 
sibility of  the  reversal  of  the  decision.  The  Court  of 
Appeal  cannot  award  compensation,  for  if  it  is  to  be 
awarded  it  must  be  by  "  the  court  in  which  the  action 
isi  tried." 

This  has  been  so  decided  in  Scotland  in  the  case  of 
(Jiiiini  V.  John  Broini  (ji),  and  in  England  cases  have 
been  sent  back  to  the  county  court  judge  for  assessment 
of  compensation  after  an  appeal. 

Maintenance  of  Action  by   another   Person.— It   is 

liarely  possible  that  a  plaintiff  in  an  action  under  the 
Employers'  Liability  Act  may  be  supported  in  his 
action  by  a  third  party  in  such  a  manner  as  to  render 
such  party  guilty  of  the  offence  of  maintenance,  and 
liable  to  pay  the  costs  of  the  action,  if  unsuccessful. 
The   test    always   is,   Has   the    i)er3on    whom   it   is 

(/))  8  F.  855 ;  43  Sc.  L.  R.  643. 
E.L.  N 
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alleged  is  iiiiiintaininf;  the  action  a  common  interost 
witli  the  pliiintiff,  or  is  he  acting  from  motives  of 
cliaritv  (7)  ?  A  lioii'i  ihh-  desire  to  assist  the  plaintiff 
on  the  {ground  of  poverty  is  suflicient,  even  though  no 
reasonable  grounds  for  bringing  the  action  1st 
{llnnin  V.  Itrixi-or  (r)  ). 

It  is  believed  that  a  trade  union  in  conducting  and 
finding  money  for  an  action  on  behalf  of  one  of  its 
m(;mliers,  and  acting  Ixnta  jiilr,  is  not  guilty  of  mainte- 
nance, liaving  reference  to  the  reh\tionship  between  such 
member  and  his  employer;  at  all  events,  where  one 
of  the  objects  of  the  union  is  to  help  its  members  in 
the  institution  and  conduct  of  legal  proceedings,  and 
the  plaintiff  contributes  to  the  funds  subscribed  for 
that  purpose. 

^i,  is  true  that  in  the  case  of  (iirip  v.  Xatioual 
Axsociatinii  of  Shi>p  Axsistniitx  (k)  the  Loun  Chief 
JrsTicE  (Lord  Alvekstone)  held  a  trade  union  liable 
for  the  costs  of  an  unsuccessful  action  of  libel,  which 
the  union  had  brought  for  one  of  its  members.  In  this 
case,  however,  the  action  appears  to  ha\e  been  really 
the  trade  union  action.  They  instigated  their  member 
to  bring  it,  and  fought  it  by  their  own  solicitors,  whose 
costs  they  paid.  The  Lord  Chief  Justice  certainly 
went  fuxther  than  declaring  a  liability  founded  on  the 
instigation  of  the  action,  and  stated  that  the  union  was 
liable  for  maintaining  the  action,  as  there  was  no 
common  interest  between  them  and  the  member 
suflicient  in  law  to  justify  their  interference.  Though 
the  decision,  on  tlie  particular  facts  of  the  case,  was 
probably  correct,  it  is  doubtful  whether  the  relationship 
of  a  workman  to  liis  trade  union  does  not  give  the 
union  a  common  interest  in  maintaining  an  action  by 


(./)  Flinht  V.  Lemnn,  i  Q.  B.  883;  Cottercll  v.  Jones,  11  C.  B.  713; 
Perl,.'!!-  V  WatxDii.  8  U.  it  W.  r.OI  ;  Alnhnxlcr  v.  Harness,  [1894]  2  Q.  B. 
8'J7;  [18'.).')]  1  Q.  B.  33'.);  Jinidlatighw  Netnleijate,  11  Q.  B.  11.  1. 

(rj  17  Q.  B.  n.  504. 

(,s)  22  T.  L.  n.  274. 
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a  workman  against  his  employer.  It  is  well  known  that 
a  lar;;e  proportion  of  the  actions  under  the  Employers' 
Liability  Act  have  been  in  the  past,  and  claims  under 
the  Workmen's  Compensation  Act  are  daily  brought 
and  maintained,  on  behalf  of  workmen  by  the  trade 
unions  to  which  they  belong,  and  it  is  believed  no 
attempt  has  been  successfully  made  to  render  the 
union  liable  for  costs,  where  the  action  has  proved 
unsuccessful. 


n 
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ACTION    rXDKR    FATAL    ACCIDENTS    ACT,  181(5 

(Loiin  Cami'Uki.l's  Act)  (i51). 

Injury  resulting  in  Death. — AVlieu  tlie  injury  to  a 
woikiniui   rosults  in  death  an  action   in   respect  of   tlie 

Canadian  Notes. 

llM)  T.ord  ("amiilicir>  Act  was  rc-enactod  in  the  Provinco  of  C'anadu 
as  10  it  11  Vict.  c.  Ci.  'I'bo  Knj,'lish  Act  was  iiiclndi'd  in  tho  general 
lindy  of  i:i)s;lisli  law  adopt,  d  in  British  Columbia  in  1S5S,  and  in  Mani- 
toliii  and  the  Noith-Wist  Territories  in  1K70:  sec  lUijottf  \.  Cdiuidutn 
J'<ii  inr  lull.,  5  M.  K.  H(j.j ;  I'i'dr.ion  v.  Ciniiidiiin  Vnritic  Had..  VI  M.  K. 
W'l  Tho  .Vets  now  in  forec,  which  rorrospond  nonerallv  with  Lord 
(  ainnholl's  Art,  are:  It.  S.  O..  IS'.IT,  c.  IOC;  U.  S.  M.,  V.m,c.  31;  ]{.  S. 
H  C.  is;i7,  o.  r,^:  U.  S.  X.  S.,  I'.lOO,  o.  178;  C.  S.  X.  H.,  ltK«,  <•.  79; 
Laws'  of  PriiKC  Kdward  Island,  1847,  o.  l'.»;  Can.  Ord.,  N.  \V.  T., 
l'.)05,  p.  10.5  ;  and  Con.  Ord.,  Yukon,  l'.K)2,  e.  44.  Soi^  .\ppcndix,  pp.  '.»72, 
;»:!<),  >,»:W,  ;>.">4,  'J45,  and  U.'jS.  The  Manitoba  and  Now  Hrunswiek  Acts 
and  the  N.  \V.  T.  and  Yukon  Ordinanoos  do  not  contain  any  words 
correspondin'4  to  tho  i)rovisions  of  tlie  I2nt;lisli  .\ct  as  to  liability  for 
deatli  caused  under  circumstances  amountiiif;  in  law  to  felony.  The 
<  )ntario  Act  and  (be  Quebec  Article  apply  in  express  terms  to  the  case  of 
piTsoiis  killed  in  dnels. 

The  provisions  of  ,\rtiele  105G  of  the  Quebec  Civil  Code  are  somewhat 
similar  in  etTect.  But  tho  rifjht  of  action  conferred  on  the  widow  and 
vi'lativos  by  this  article  is  an  independent  and  personal  right  of  action, 
and  not,  as  in  I. old  CampbeU's  Act,  conferred  on  tho  representatives  of 
the  dei>ea-ed  only.  See  liohinsun  v.  Caiurliun  Pacific  Hail..  19  S.  C.  R. 
•2'.l'2 ;  ( lS'.»-ii  .\pi>.  ('as.  481,  where  it  was  held  that  a  widow  might  recover 
althonsh  the  light  of  action  of  her  deceased  husband  had,  before  his 
death,  been  prescribed  bv  lapse  of  time;  and  Miller  v.  tirnnd  Trunk 
Jlail..  (,>.  1!.  lli  K.  H.  I  ;  :U  S.  C.  1{.  4.i;  HC.  Ky.  C.  147  ;  (1900)  App.  Cas. 
187.  Tlio  right  of  action  conferred  by  .\rt.  1050  arises  only  in  case 
the  deciMsed  died  "  w  itbont  having  obtained  indemnity  or  satisfaction," 
and  it  was  held  in  .'i'lllrr  v.  Oniiiil  Tniiil:  lUitl.  Co.,  iibi.  fHijK  (rcver-.ing 
the  Supreme  t  ourt  of  Canada  and  overruling  i.'i'f/.  v.  (I'icdicc,  :!0  S.  C.  li. 
4_')  that  the  subscriptions  of  the  defendant  company  to  a  Provident 
Society  (having  a  byelaw  that  in  consideration  of  sueh  subscriptions  the 
members  or  their  representatives  should  have  no  claim  against  tho 
company)  did  not  constitute  an  indemnity  or  satisfaction  to  a  decoased 
member  within  tho  meaning  of  tho  Article.  This  was  followed  iu  The 
Kvirj  v.  Arinstioii,,.-[\  Kx.  Ct.  li.  119;  40  S.  C.  H.;229;  and  in  The  King 
V.   ,'.■.•;;••>■:•>!•..,  11  Kx.  Ct.  !{.  Vl-i;  41  S.  C.  U.  71. 

Under  the  Ontario  .\et  the  dccea.sed's  representatives  can  only  recover 
if  the  deceased,  had  he  lived,  could  himself  have  maintained  an  action  ; 
Hohlc:i  v.  Grand  Trunk  Rail.,  5 O.  L.  B.  301 ;  2  C.  Ry.  C.  352.     An  action 
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(leivth  must,  in  KiikIiukI  or  Ireluml,  be  brought  under  the 
Fatal  Accidents  Act,  commonly  called  Lord  CampLell's 
Act,  1846  (9  &  10  Vict.  c.  !»:»)  ('/),  and  the  Employers' 
Liability  Act,  18H0. 

Lord  CampboH's  Act  is  incorporated  into  the  Em- 
plovers'  Liability  Act  by  virtue  of  the  words  at  the 
(Mui  of  the  first  section  of  the  latter  Act,  which  enact 
tl,.^l_"iii  case  the  injury  results  in  dealli,  the  le^al 
personal  representatives  of  the  workman,  and  any  per- 
sons entitled  in  case  of  death,  shall  have  the  same  right 
of  compensation  and  remedies  against  the  employer  as  if 
tlie  workman  had  not  been  a  workman  of  nor  m  the 
service  of  the  employer,  nor  engaged  in  his  work  "  (15.1). 

]3oth  the  Employers'  Liability  Act  ami  Lord  Camp- 
bell's Act  must,  in  England  and  Ireland,  be  considered 
together,  for  the  liability  arises  from  both,  and  the  special 
procedure  re.piired  by  both  must  be  observed  (i:.<;).^ 

The  following  are  the  only  pnrsons  to  whom  a  right  of 
action  is  given  by  Lord  Campliell's  Act,  and  therefore 
I  lie  only  persons  for  whose  benefit  an  action  for  fatal 
injurv  can  be  brought  under  the  Employers'  Liability 
Act :  The  wife,  husband,  parents  (which  word  includes 
grandparents  and  step-parents),  and  children  (/-)  (which 
word  includes   grandchildren  and   stepchildren)   of  the 

(„)  >co  this  Act  and  amending  Acts  set  out  in  full,  Appendix  15. 

(M  The  term  "children"  means  legitimate  cliildrcti  (Dukwsci  j. 
Xorlh  Eastern  Hail.  Co.,  2  11.  &  U.  735).  Lorai..  po.t,  U.ap.  \  ., 
"  I  Vpendauts  "  under  Workmen's  Compensation  Act,  who  are  .' 

Canadian  Notes. 

brought  for  the  benefit  of  a  sole  beneficiary  cannot  bo  continued  after 
the  death  of  such  beneficiary  before  judgment  for  the  .enetit  of  his 
..state:  Mcllugh  v.  (irand  Trunk  taiLyii  O.  H.  2.i  .  2  O  L.  U. 
000-  «  C  Uv  C  7  In  Honson  v.  CmiadtaiL  I'uciUc  Uail.,  !»  U.  Ij.  K. 
•137  •'  ")  C'  Hv  C.  3G1,  the  executors  of  n  husband  who  died  after  the 
fatal  accident  to  his  wife  and  before  action,  recovered  dama<<os,  hut  on  v 
iipparentlv  for  loss  of  services.  The  representatives  of  a  person  atally 
injured  mav recover  damages  to  the  latter'^  estate;  Mtunnury  v.  Orund 
Trunk  liaU.,  1  O.  L.  K.  Ci22.  ,.     ..  , 

(155)  Substantially  Bimilar  words  occur  in  the  Ontario,  ^Manitoba, 
British  Coluiniua,  Nova  Scotia  and  New  13rur.swick  Act-. 

(15G)  Makarsky  v.  Canadian  PacijU-  Hail.,  15  M.  U.  (i-i. 
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porson  whoso  doiitli  lias  boeii  Dccasioiiud  l)y  nogligeiice(l57). 
The  Act  also  provides  that  only  ono  action  shall  Ix) 
l>roii;,'ht,  that  it  must  hi;  l)rou;,'ht  within  a  year  from  the 
liiiii'  of  tlu!  ilcath  (s.  :))  (ijs),  and  hrought  in  the  name  of 
till'  (!\cciitor  or  administrator  of  tho  ptirson  dt'ccased  (ir.:t). 
Nolwitlistandin;,'  tho  provision  of  tho  Act  that  tho 
action  may  ho  brought  within  a  yoar  from  tho  timo  of 
t!io  (loath,  it  was  hold  in  tho  caso  of  MaiLrj/  y.  Toln-oith 
Joint  I.-oildtinii  l/,,sj,itiil  {,■),  that  whoro  tho  action  in 
iirought  against  a  public  authority,  the  provision  of 
tho  ruhlic  Authorities  Protection  Act,  1893  (50  &  57 
Vict.  c.  tU),  limiting  tho  time  within  which  an  action 
may  bo  brought  for  neglect  or  default  to  six  months 
applies,  and  in  such  a  case  overrules  the  provision  con- 
tained in  Lord  CamijboU's  Act  (i.vj*).  Tho  wording  of  a.  2 
of  tiio  Act  seems  to  suggest  that  such  an  action  must 
In;  triod  by  a  jm-y  ;  for  it  is  the  jury  that  aro  both  to 
assess  tlui  damages  and  to  divide  them  amongst  the 
parties  entitled  ;  init  many  such  actions,  especially  in 
the  county  courts,  aro  in  fact  tried  without  juries. 

Tho  relatives  of  the  deceased  in  respect  of  whoso 
tleath  the  action  is  brought,  are  in  no  better  position 
as  regards  the  application  of  tho  Public  Authorities 
Prolecti(jn  Act,  LSI):},  than  tho  deceased  himself  would 
have  been.  If  tho  person  whoso  death  is  sued  for  would 
have  been  barred  at  tho  date  the  action  was  commenced, 

(. )  [I'JOO]  2  K.  \i.  15 1 ;  C'J  L.  J.  CJ.  B.  73S ;  83  L.  T.  28 ;  IG  T.  L.  U.  411. 
Canadian  Notes. 

(l.')7)  III  ()iit:irio,  iiritish  Columbia,  and  Nova  Scotia  the  iktsoiis 
iiititli.ll  ail'  tin;  ^amu;  in  Manitoba  and  tho  North-Wost  Territories 
(Alberta  and  Sa>kaichu\van)  brothers  and  sisters  are  also  ineludcd ;  in  tho 
Xuw  Uruiiswiek  Aet  sti  ;)-narcnls  and  step-children  aro  not  mentioned, 
and  in  the  (juelioc  Artie.  ;  all  ascendants  and  descendants  aro  included. 
See  Canadian  Aiipeudix,  ii[>.  'J15  it  scij.  There  is  no  right  of  action  in 
respect  of  the  death  of  an  illegitimate  son:  Gibson  v.  Mulland  liuil., 
2  O.  K.  058;  or  an  adopted  son:  Blayborounh  v.  Brantfurd  Can  Co.,  18 
U.  L.  H.  243. 

(158)  The  provisions  of  the  Canadian  Acts  are  similar. 
(15"J)  See  note  161,  in/iu,  p.  184. 

(1.0'.tA)  As  to  limitation  of  actions  against  Dominion  Railways,  see 
Ktlti/w  Uttiucii  Htnvt  liuil,  3  Out.  A.  K.  CIO,  and  cases  cited,  p.  43,uote  45. 
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if  the  injury  had  not  ruBulted  fatuUy,  tlie  rehitivos  are 
l.iuroil  also.  The  eauso  of  action  ia  the  orifiinal  default 
„r  nogligence,  not  the  death  of  the  victim.  The  death 
jrivi's  no  fresh  cause  of  action  (U'illiaiuH  v.  Mnxrn  />'"/.h 
ami  Uiuhiiiir  liiiuni  {(I)  ). 

'I'lu!  i)r()visioa  that  the  action  should  be  brought  ui 
llui  name  of  the  executor  or  udmiuistrator  was  found 
to  1.0  inconvenient,  especially  in  the  case  of  people  in 
a  humble  station  of  life,  who  generally  leave  no  will, 
and  have  nothing  to   administer.      It  was  accordingly 
provided   by  a   subsequent   statute,   "Lord   Campbell's 
Act  Amendment  Act "  ('),  that  if  there  should   be  no 
executor  or  administrator  of  the   deceased,  or  if  there 
being  an  executor   or   administrator   no   action   should 
have'' been  brought   by  such  executor  or  administrator 
within  six  calendar  months  after  the  death  of  the  de- 
ceased, then  it  should  be  competent  for  any  or  all  of 
tlie  parties  for  whose  benefit  such  an  action  could   be 
maintained  to  sue  for  themselves  m  their  own  names, 
ur  in  the  names  of  any  one  or  more  of  them.     Such 
action  is  further  declared  to  bo  for  the  benefit  of  the 
same   persons,    and    subject    to    the    same    regulations 
and  procedure,  as  though  brought   by  the  executor  or 
administrator  (itio). 

Actions  for  fatal  injuries  brought  under  the  Employers' 
Liability  Act  and  this  Act  conjointly,  being  in  respect 
of  the  death  of  workmen,  are  not  usually  brought  by 
either  executors  or  administrators.  Unless  administra- 
tion is  taken  out  to  the  deceased  for  the  express  purpose 

(,/)  [l'J05]  1  K.  B.  801 ;  71  L.  J.  K.  13.  ISl ;  92  L.  T.  441 ;  21  T.  L.  K. 
3'J7. 

(,)  27  &  23  Vict.  c.  95,  s.  1,  Appendix  B. 

Canadian  Notes. 

(IGO)  Somewhat  similar  provisions  are  contained    in  the  Ontario 
Manitoba,  British  Columbia,  and  Nova  Scot.a  Acts  above   •'^''1  (p   ^^^^ 
note  154).     Under  the  New  Brunswick  Act  and  the  N .  NV  .  T-  Ord.n.incc 
Ibe  acliuus  are  to  bo  brought  by  the  oxr.-ut«r  or  adm-u.-trutor.     Sea 
Appendix,  pp.  915  et  sii^. 
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of  ciiiiMiiif,'  an  iiction  to  hv.  IhoukIiI  in  tlui  name  of  an 
a<liniiiistrator,  there  is  rarely  any  one  wlio  aiiswei^  to 
the  (lesc'rii)tioii. 

No  administration  is  ever  necessary,  nor  should  this 
exi)ense  hv.  incnired  l)y  the  relatives  of  a  workman, 
either  for  the  jjinposo  of  bringinj;  an  action  or  of 
couipriHuisins  one. 

Who  should  bring  Action?  -The  action,  as  staled 
ahove,  can,  in  England  or  Ireland,  he  brought,  when* 
there  is  no  executor  or  administrator,  in  the  name  of 
any  or  all  of  the  parties  who  are  to  benefit  by  it;  nor 
need  they  wait,  as  it  is  sometimes  supposed  they  must 
do,  for  six  months  before  bringing  it  (nil).  Whatever  party 
brings  the  action  becomes  ilmniiiiis  litis,  with  power 
to  compronnse  it  (./)  (it;2).  The  general  practice  is  to  sue 
in  the  name  and  on  behalf  of  those  relatives  who  are 
most  closely  related  to  and  dependent  upon  the  deceased, 
to  the  exclusion  of  those  further  removed  and  generally 
hiss  de[)endent  upon  him  ('/).  What  might  happen  in 
a  case  where  some  one  or  more  of  the  parties  on  whose 
behalf  the  action  ought  to  have  been  brought  are 
ojuitted  altogether,  and  only  discover  the  omission 
after  a   verdict  has   been  obtained   in  favour  of   some 

(/)  Cow  V.  Ucnri/,  2  F.  48;  37  S.  L.  K.  -10. 

(-7)  For  forms  of  iiartitulars  of  demand  in  actions  under  Lord  Camp- 
boll's  Act,  and  the  Kmployers'  Liability  Act,  sec  Appendix  I). 

Canadian  Notes. 

(IGl)  Ldinpiiuin  v.  Township  of  Gniii.shomiifjh,  17  O.  U.  101-  Ciiiron 
v.dniiid  Tniiik  /t',ji/.,'J5  Ont.  A.  H.  407.  In  Mohirski/  v.  Ciuuuiuui 
1-oniic  Had.,  15  M.  U.  5:t,  it  wus  said  that  the  Statfniciit  of  Claim  must 
show  .Mtlior  that  the  ))laintifT  is  thci  exocutor  or  administriitor,  or  that 
thcru  is  no  executor  or  administrator,  or  that  tho  executor  or  adminis. 
trator  has  not  brought  tho  action  within  six  )nonths. 

(1C2)  In  Mummnij  v.  Grand  Trunk  linil..  1  ().  L.  R.  022,  tho  Tnnd- 
pareiits  of  an  unmarried  man  brouRht  an  action,  and,  on  the  briTiginx 
within  the  six  months  of  death,  of  a  second  action  by  tho  deceased's 
mother,  who  had  in  the  meantime  obtained  letters  of  administration, 
tho  lirst  action  was  stayed  and  the  action  of  the  administratrix  allowed 
to  proceed.  In  IKodi;  v.  IHatiunul  /•'.'•.■.'.  r.'.'.-jsv  C'-'.,  7  O.  L.  K.  717- 
8  ().  L.  R.  4'.t(l,  it  was  held  that  administration  granted  pendin«  tliQ 
action  relates  back. 
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Dilu'i-  party  cnfitled  to  su«,  we  civimot  suy.     Tlie  nvent, 
Ml  fur  iiH  we  kno\  ,  has  not  occurred  (1C3).     Of  one  thin;; 
we   feel   Hnre,   viz.    that   dofendiint   could   not   ))«   Hued 
ii<,'iuii.      The  Act  iirovides  thiit  the  jury  which  uwnrds 
the  dainiiges  shiill  iipportion  tiuiu  l)etween  the  parties 
for  whose  henefit  the  action  shall  be  brought  (/()  (nil) ;  and 
by  .s.  4  of  the  principal  Act,  the  idiiintilT  is  required  to 
deliver  to  the  defendant  with    the  declaration  "  a  fidl 
particular  of  the  p.rson  or  persons  for  whom  and  t.n 
whose  l.el;alf  s     h  action  shall  1)6  brought,  and  of   tlie 
nature'  of  the  claim  in  resiHict  of  whicli  damages  siiall 
be  sought  to  be  recovered  "  (ic,:.).    Section  ii  also  expressly 
pr(»vid"s  that  "  not  more  than  one  action  shall  lie  for  and 
in  respect  of  the  same  subject-matter  of  complaint"  (Hi';). 
The  ratal  Accidents  Acts,  18 If.  and  1H(51,  apply  as 
well  for  the  benefit  of  the  representatives  of  a  deceased 
foreigner  killed  on  the  high  seas,  as  for  those  of  a  JJritish 
siiiiject  (/).     \Vhether  a  workman  injured  abroad  could 
sue  his  employer  in  England,  is  a  more  ditlicult  question. 
It  is  thought^  that  he  could,  if  the  law     f  the  foreign 
country  does  not  prohibit  such  an  action  (/.)  (if.'). 

(/()  Section  2. 

(i)  Davi(h»n  V.  Uill,  [1901J  i  K.  B.  600,  dissouting  from  Adam  v. 
British  and  Foreign  Ntcamnliip  Co.,  [1898]  2  g.  B.  430. 

(/,)  The  Ilulley,  L.  U.  11  P.  C.  202  ;  Machado  v.  F<mt,s,  IS'JTj  2  Q.  B. 
2:il ;  I'Jiillips  v.  Kijrc,  L.  R.  6  IJ.  B.  1;  and  now  Tumulm  v.  Peaison  c(J 
Son,  }iost,  p.  306. 

Canadian  Notes. 

(103)  In  TAndiii  v.  Tnissid  Concntf  St<'d  Co.,  IS  O.  L.  It  540,  it  wa^ 
ord.Ted  l)y  tho  Ontario  Court  of  Appeal  that  infants  wh  .  Lad  been 
omitted  should  lie  added  as  parties,  ur  that  the  statement  ot  claim 
shoiiUl  be  amended  to  show  that  the  action  was  hrouglit  on  their  behalf. 

(164)  Tho  Acts  of  all  thu  provinces  above  mentioned  (note  154) 
direct  apportionment  bv  the  court  or  jury  See  McLcud  v.  iruK/sur 
and  AiimipoHs  n(iil.,2SS.  a.  li.G'i. 

(105)  Similar  particulars  are  required  to  be  furnished  in  or  with  tho 
claim  or  declaration  in  British  Columbia,  Nova  Scotia,  and  New  Bruns- 
wick. In  Ontario  the  only  particulars  required  to  be  given  are  as  to  the 
persons  for  whom  or  on  whose  behalf  the  action  is  brouglr 

(166)  All  tho  Acts  above  mentioned  (note  154)  contain  substantially 
similar  provisions. 

(167)  An  action  is  maintainable  on  behalf  of  alien  and  iion-rosideut 
relatives  :  Vijorgij  v.  Dawsor .  13  O.  L.  K.  381. 
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Pecuniary  Loss  only  Recoverabls.  Tlu'  rit,'ht  of 
iiclioii  ;:jiv»!ii  tn  tin;  rt'liitivtis  of  a  (locejistd  person  by  Lord 
(Jiiinplwll's  Afjl  is  not  u  vh^hl  ^'ivoii  to  tlitim  ijik'i  relutivcs 
to  recover  diimaj^us  us  a  soliumin  fur  the  distruss  which 
thuy  may  hiivc  sutVercd  hy  tlm  deiitli,  luiithtu*  is  it  a 
ri;,'ht  Iniiismittod  to  tlicm  l)y  tho  dcL'eiisiMl,  to  njcovor 
<laiiia^i!s  for  this  loss  or  for  tho  porsonal  pain  and 
sutViiiinj^  which  ho  undm-ud.  It  is  a  ri;,'lit,  ;,'ivon  to 
tho  parties  namtid  in  the  statute,  to  recover  damages 
for  tile  death  of  tlieir  relative  when,  and  only  when, 
the  (hath  lias  occasioned  sncli  parties  a  peciiuiary  loss, 
and  to  the  extent  only  of  such  pecuniary  lossdcs). 

This  was  decided  within  a  very  short  time  from  tho 
passing  of  the  Act,  in  a  case  of  (lilhtr,!  v.  l.ancaxUur 
ami  )'i>rl,sliirr  liuil.  Co.  (I),  where  i'ou.oiK,  C.IJ.,  said: 
"  It  is  a  pure  ipiestion  of  p(;ciiiiiary  loss,  and  notliing 
more,  which  is  conteiiii)lated  hy  the  Act,  no  matter  who 
or  what  tilt!  survivors  may  he.  If  a  man's  life  lie  vahiahlo 
to  liis  family  hy  reason  of  liis  possession  of  an  annuity  (/((), 
his  family  liavt!  now  a  right  to  say, '  We  have  lost  tin;  life 
on  which  this  annuity  hung,'  and  they  may  claim  com- 
pensation for  that  loss,  hut  nothing  more ;  they  cannot 
enter  into  the  question  of  the  shock  to  their  feelings." 
See  Law  and  Procedure  in  Scotland,  pout,  p.  \\)\. 

(I)  12  r..  T.  35G. 

(m)  An  iiiiiuiity  i-i,  of  course,  ouly  spoken  of  as  uii  illustralioii  of  w, 
way  ill  wbioh  iieLiiiiiiiry  luss  may  result  from  the  deiitb  uf  u  persuu  io 
liis  relatives. 

Canadian  Notes. 

(KIS)  IUm»iii.  V.  CuHiiiliitii  I'luific  ll<iil.,\HO.  L.  U.  3:t7.  In  lliqfinini, 
V.  'I'nirn.shiji  ,•/  lliif/hiiin,  'iCl  Out  .\.  1{.  014,  the  t'ourt  of  Appeal  reduced 
the  daiuaues  to  uii  uinouiit  considered  sUlUiient  to  cover  loss  of  service; 
and  see  M/u/Zi//  v.  Cr.nt  \\'<st,rii  Hail.,  U>  V.  C.  K.  504;  Sioml  v. 
(imit  n;-stnn  Hail.,  15  T.  C.  H.  (;31  ;  McHinjli  v.  drand  Trunk  lUnt., 
32  O.  U.  234  ;  2  ().  L.  Jt.dOO  ;  2  C.  Kv.  C,  7  ;  iJarUU.ii  v.  Stiuirt,  14  .M.  U. 
74;  34  S.  C.  il.  215;  .l/nAv;;,sA;/  v.  i'.nuh'.uni  l'<uilir  Hail.,  15  M.  K.5;); 
.U.  fhiiuild  V.  TIk'  Kukj,  7  l;x.  ('.  U.  21C,  ;  -J  G.  llv.  C.  1.  The  law  in 
(^hiehec  is  the  same  :  Citijvl  M„ntri;il  v.  LuImU,;  M."L.  II.  2  S.  C.  50  ;  and 
7  K.  H.  4(1S  ;  14  S.  U.  U.  741 ;  VuiukIuui  I'aciiic  Hail.  v.  Uubiiisuu.  M.  L.  U. 
2  g.  Li.  25  ;  14  S.  C.  H.  105 ;  l'.(  S.  C.  H.  2U2;  1H'J2,  A.  C.  4S1  ;  Jcunn^ttf 
V.  CouiUaril,  Q.  It.  :i  Q.  1!.  4(i1,  Hiit -/'//.■;•<■  us  to  damaL'es  >)i  sulaiium 
liotorLt,  per  DtFK,  J.,  in  CuiiaUiun  I'iuijic  Hail.  v.  Lachumr.i-J  S.  C.  U., 
at  p.  2US. 
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III  11  lator  ciLsi!  (//),  till!  CiuKi-'  Hauon  tv^mi  ilucliuwl 
thill  iliiiniij,'i;H  iiwiinli'il  iiiider  Lord  Ciimpboll's  Act  "  iiiiixt 

l„    ,i'ni  a   Inr  jii  i  itlliiliil  h'sn  iililil.' 

Ill    llir    CMSt!    i)f    Illill.i-    V.  Mi'llillld    lldil.  Co.   ("),  IV    1-<»M- 

i.lfii'd  jiiil^^MiciiL  of  llu)  ("oiirl  of  (^mu'ii's  I'.ciifli  WiiM 
l.roiioiiiift'd  upon  tliis  point  liy  Coi.kuiixik,  J.:  "Tim 
iiiiMlirielion  iillrf^'cd  was  tliat  tlio  judi^ti  (1'aukk,  J.)  liad 
l.ild  llio  jury  liiat  it  thoy  coiisidurud  tlio  [ilainliff  untitled 
lo  any  coniiii'usation  for  the  liiiroavtMiient  she  had  suh- 
taiiud  luiyond  tho  pocuniary  los.-,,  they  woro  to  inako 
Ihtiir  tistiniatt!  afconlingly."  Tho  Court  of  Quuen's  JJench 
was  of  opinion  that  this  was  ii  luisdiruction  hy  tlit;  jud}^t:, 
and  clearly  enuiiciatod  its  view  of  the  uieaning  and  inten- 
tidii  of  tho  Act  of  I'arlianionl,  saying:  " Tho  luoasuru  of 
damages  is  not  the  loss  or  sutVering  of  the  docoasod,  hut 
ihe  injury  resulting  from  his  death  to  liis  family.  The 
learned  jiulgt)  at  tho  trial  ought  to  have  told  tho  jury 
that  in  assessing  the  damages  they  could  not  take  into 
consideration  the  mental  sutlering  of  tlie  plainlitV  for  tho 
loss  of  her  huslnind." 

Since  this  decision  tho  law  may  ho  said  to  have  heeti 
well  settled,  that  pecuniary  loss  resulting  from  the  death 
to  those  relatives  entitled  to  sue,  is  tho  only  thing  that 
can  ho  recovered  in  an  action  under  Lord  Camphell's  Act. 
A  numher  of  cases  have  heeii  decided  by  the  courts  as 
lo  what  is,  and  what  is  not,  a  pecuniary  loss  suilicient  to 
entitle  relatives  named  in  the  Act  to  maintain  an  action 
under  it.  To  some  extent  this  must  become  in  every 
casi-  a  (pU!slion  of  fact,  but  the  decisions  have  established 
the  following  principles,  which  may  be  applied  to  assist 
ill  the  determinalioii  of  the  question  : 

Firstly- -The  pecuniary  loss  may  be  one  sustained 
immediately  upon  the  death,  resulting  in  tho  with- 
drawal of  the  support  or  assistance,  at  tho  time  of 

(n^  Vum  V.  (;,v<if  No,  them  liuil.  Co.,  2  P.  <t  V.  til'J;  4  15.  .t  S.  :J'J0 ; 
■.vih.  J.\>.  B.  ;}77. 
(o)  isq.  B. 'J:J;  :il  L.  J.  Q.  B.  233. 
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death  iiclimlly  Ixiing  i-njoved  hy  tlie  persons  on 
whose  lu'hiilf  the  action  is  ln'oiight. 

Secondly  Tiie  pecuniary  loss  may  he  tlie  loss  of  a 
reasoiiiil)le  expectation  of  pecuniary  assistance  at  a 
future  time,  deduced  from  tlie  fact  oi  past  pecuniary 
assistance,  ^iven  liy  the  deceased  to  those  on  \vhos(! 
hehalf  the  action  is  hrou^ht. 

Thirdly  The  pecuniary  loss  may  lie  ([tossihly)  the 
loss  of  a  rcasonahle  e\[)ectation  of  future  pecuniary 
assistance,  deduced  from  the  relationship  hetween 
the  deceased  and  those  on  whose  hehalf  the  action 
is  l)rouf,'ht,  raising;  a  legal  or  moral  ohligation  to 
render  such  assistance  if  and  when  re(iuired,  even 
althouf;h  none  has  heen  given  in  the  past. 

Cases  upon  Pecuniary  Loss.  As  an  illustration  of 
the  lirst  description  of  pecuniary  loss,  we  may  take  the 
common  case  of  tlie  death  of  a  person,  with  wife, 
cliildreii,  or  other  relatives  included  amongst  those 
named  in  the  Act,  dependent  upon,  and  receiving  his 
support  I't  the  lime  of  his  death.  'I'he  dinict  pecuniary 
loss  Bustiiinetl  i>y  such  relatives,  and  their  right  to  sue 
under  Lord  Camphell's  Act,  could  not  lie,  and  never  has 
lieen,  ([uestioiied  (it;',i). 

As  to  the  second  descriiiiion  of  jiecuniary  loss,  several 
cases  have  heen  decided  which  estahlish  and  illustrate  il. 

In  Ihiil.ii-orlli  \\./nliiis,iii  (/;),  a  father  hroughtan  action 
nnder  Ijord  CamphelTs  Act  in  resiiect  of  the  death  of  his 
son,  a  hoy  aged  fourteen  years.  The  evidence  of  pecuniary 
loss  was  that  two  and  a  half  years  hefore  his  dtialh  the 
lioy  earned  Is.  a  week,  and  continued  to  earn  that  until 
il')  4  H.  &  X,  GW  ;  'J'.)  L.  J.  Isxch.  'J.i  ;  7  W.  H,  r,r,c. 
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(KJD)  I)uiii;i;;cs  may  l)i:  ifcov,  red  for  lluj  lo^s  of  a  wifuV  iiou.M'liol.l 
sciviccs :  .S7.  Liiwrmn'  mid  (>ll,ririi  Jinil.v.  r„'tt,  11  Out.  \.  1{.  1:  11 
S.  C.  Jl.  .122;  Co/Ziiis  V.  (.'!'//  (./  St.  .lohu,  3S  N.  15.  U.  HO,  Tlie  New 
]'.i-un>.\vi,k  .\rt,  C.  S.  N.  1',..  i:io:),  <•.  711,  provides  thai  iho  iv,i>uiial)li> 
I'xpoclatioi)  of  |i>(iiniary  liiiidii  from  tli<;  contiiiuanci'  of  lif.'  is  not  to 
1)0  fstiiiiatod  for  a  [uriod  .'.xcLTiling  ton  years,  Appenilix,  ]>.  '.M.'i. 
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rtli.  i)efoi-e  tho  accident,  anil  to  give  it  to  his  motlur, 
l)iit  .  ho  was  not  in  any  employment  at  the  time  of 
Ills  i.'iith.  The  jury  found  a  verdict  for  the  plaintiff  for 
i'-iO,  apportioning  £10  to  the  father  and  £10  to  the 
mother,  which  verdict  was  ui)ludd  hy  the  Court  of 
I'Acheipier  as  heing  founded  ui)on  sulheient  evidence  of 
pi'cuniary  loss. 

In  iinother  cas«',  }lilh>rhi'jti»i  v.  Snith  IjisI.iii 
llnil.  Co.  ('/),  which  was  an  action  hrouf^ht  under  tlai 
cDinhined  provisions  of  the  I'.mployers'  Liahility  Act 
mid  Lord  Camphcill's  Act  hy  a  father  to  recover  damages 
from  the  employer  of  his  son,  the  peciniiary  loss  was 
hiiscd  upon  the  fact  that,  five  or  six  years  jtreviously, 
whilst  llie  father  had  heen  out  of  healtii,  the  son  had 
contrilfuted  to  his  support,  hut  that  lie  had  not  done  so 
since.  This  was  held  to  he  sulVicient  loss  of  a  reasonahle 
e\i)ectation  of  future  assistance  to  sustain  the  verdict 
which  had  heen  given  for  tlie  plaintiff. 

As  to  the  third  description  of  iiecuniary  loss,  viz. 
the  loss  of  reasonahle  expectation  of  future  assistance 
founded  ujioti  relationship,  as  to  which  there  still  exists 
some  douht,  the  following  cases  may  he  consulted  :  (170) 

limmull    V.    I.'ix  (/),  where    a    child,  in    lesjject  of 

(,/)  0  Q.  B.  D.  160 ;  51  L.  J.  Q.  B.  4'.I5  ;  X)  \V.  R.  7'.>7. 
())  29L.  T.  111. 
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(170)  In  iUiiMcii  V.  Toronto  ruiil.  Co.,  -27  Ont.  A.  IX.,  p.  44  (u.),  ().si.er, 
J..\.,  considtTod  that  ii  son's  promiso  that  when  lir  had  (|Ualilied  in 
liis  prok'ssion  'n:  would  ri'paytho  money  spent  on  liis  oducalion  created 
a  reasonahle  expcctatlDn  of  pecuniary  hcnctit.  This  was  approved  in 
lioinlioihih  V.  JiiiU-h,  27  Ont.  A.  U.  M2,  and  in  liichell.^  \.  VilltKjr  of 
M,irkiiiili\  31  O.  11.  (UO,  at  p.  024.  In  McKioivii.  v.  Toronto  ItnU.  Co., 
1  ().  W.  N.  :■<;  rjO.  L.  1{.  ;l(')l,  a  majority  of  tho()nt:»rio  Court  of  Appeal 
refused  to  set  aside  a  verdict  for  $:tlX)  damaKos  for  the  death  of  a  sou 
ayed  four  years  and  three  montlis.  Osi.K.li,  J.A.  (p.  M71).  said  ;  "  It  is  settled 
that  pecuniary  l)enetit  or  advantase  need  not  have  heen  actually  derived 
hy  the  heneticiary  previou.t  to  the  death,  and  therefore  tho  then  present 
inahility  of  the  lecoased  to  confer  such  benetit  or  advantage  is  not  con- 
elusive  against  tho  right  to  recover.  The  probability  of  tho  continuance 
of  life  and  the  rca.-onablc  expectation  that  in  that  event  pecuniary  U^ietit 
or  advantage  would  have  been  derived  arc  proper  subjects  for  eonsidora- 
liou."  bee  also  Cox  v.  McK,  ii:k\  22  N.  S.  K.  22G  ;  iVc^i/ttfiw  v.  Toronto 
Kail.,  11  O.  L.  R.  VJ ;  5  C.  Ry.  C.  102. 
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whoso  death  the  father  Iji-onsht  tlie  nction  uikUt  Lord 
Ciuiii)l)eirs  Act,  was  at  the  time  of  the  death  twelve 
years  of  n^e,  was  Uv'iurr  at  liome  earning  nolhiii<j;,  mid 
iihvavs  had  heeii  an  expense  to  tlie  parents  ;  a  verdict 
was  fjiveii  for  the  plaintiff,  and  ulthoufjh  a  rule  nisi 
was  ohtained  to  set  it  aside,  the  Chikk  IJaiion  stated 
that  tlie  rule  was  granted  "not  so  much  on  the  doultt 
the  court  enl<Mtain  as  from  tlu^  importance  of  the 
(piestion,  and  there  having  l)een  undouI)tedly  a  view 
taken  hy  the  learned  jud^e  which  I  l)eliev9  he  does  not 
now  entertain."  The  rule  was  sul)se(piently  ahandoned. 
FiidiUiii  V.  Smith  Edxtrnt  Hail.  Cn.  (.s),  where 
Pollock,  C.H.,  in  Riving  the  jndf^ment  of  the  court 
discliar<^ing  a  rule  that  had  heen  olitained  for  a  new 
trial,  in  an  action  hrouf;ht  under  Lord  Camphell's  Act 
l)y  a  father  in  respect  of  alleged  jxcnniary  loss  result- 
ing from  the  son's  death,  says:  "We  do  not  say  that 
it  was  necessary  that  actual  henefit  should  have  heen 
derived ;  a  reasonal)le  expectation  is  enough,  a)iil  sncli 
rrnsoihililr  tj-pntatiiDi  viifilit  irrll  r.rist,  t]i)in(ili  from  ilir 
fafhrr  not  Iniii'i  in  mnl,  llir  s<in  had  nrrrr  (huic  anijtliiiHi 
j'lir  liiiii.'' 

Cases  showing  Insufficient  Loss  (i7i).— Two  cases 
decided  in  Leland,  and  tending  in  the  other  direction, 
may  usefully  ho  considered.  In  the  first  of  these  cases, 
Hiiiirl.r  v.  Curl:  (iml  M(tir,,<,>ii  Unit.  ( ',,.  (/),  a  father  suimI 
u.ider  Lord  Camplieirs  Ad  for  t]i(>  (h>,ith  of  his  son. 
'J'he  evidence  slio\v(>d  that  tlie  fiither  was  a  respectahle 
tradesman,  whose  position  rendered  him  independent 
of  any  earnings  th(;  son  might  he  afterwards  competent 
to  gain,  and  that  the  son  never  had  heen  of  pecuniary 

(s)  :!  ll.ct  N.  211.  (/)  4L.  i:.Ir.  V.  1,.  Csj. 
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(171)  III  hiirti\.K)uii„,i<t  (lS'.)s),Aiiii.('a>..742,\vlioro  tie  dcfoiulflntV 
iirj^lifji'iiii'  liiid  iicccliTiilcd  I  hv  il.atli  of  an  iiiviiliil.  Imt  otilv  to  an  inaiipre- 
rial.lc«.\trnl,it«;isl,f|(ll.\  the  I'rivv  <'..uiii  il,nvrr>;iri};  tliV  guclifH' Court 
of  l^'utH-n's  IJenih,  llial  no  danmgos  were  r('(overal)li'. 
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assistance  to  the  father.  It  was  decided  that  the  father 
was  not  entitled  to  recover,  upon  the  ground  that  he 
jH-ovcd  iifi  rcasonalile  exj)ectation  of  pecuniary  assistance. 
Tlu^  reasoning  l»y  which  this  decision  was  arrived  at 
was  that,  according  to  the  ordinary  experiences  of  hinnan 
life,  the  son  of  a  father  in  sucli  a  position  as  the  plaintiff 
occupied.  dfX's  not  ordinarily  render  him  pecuniary 
assistance.  The  case;  may  therefore  he  said  to  ho  one 
wliich  decides  that  where  the  relationship,  }>liix  a  jossi- 
hilil;i,  as  opposed  to  a  mtsniidlih  i:i/>rrtittli,ii  of  future 
pecuniary  assistance,  is  proved,  this  is  not  sutlicienl  to 
support  an  acliim  (172). 

In  the  second  case,  llolli  nm  v.  IhniinJI  (//).  the  evidence 
of  pecuniary  lost  was  that  a  little  girl,  aged  seven,  whose 
deat'ii  was  the  suhject  of  the  action,  liad  occasionally 
rendered  her  parents  trifling  household  services.  The 
court  helil  tluit  this  was  not  sufficient  evidence  of 
pecuniary  loss  to  entitle  the  jjarents  to  recover  damages  (./). 
'I'his,  no  d<mht,  was  a  case  decided  upon  extreme  facts, 
and  is  scarctdy  to  he  reconcilecl  with  the  law  laid  down 
in  the  English  cases.  As  to  whether  a  chance  of  future 
pecuniary  assistance  amounts  to  a  hare  possihility  only, 
or  to  a  reasonahle  expectation  of  it.  must,  no  douht,  to 
some  extent,  depend  upon  the  position  in  life  and 
circumstances  of  the  parties  at  the  time  of  the  death. 

For  the  piu'pose  of  the  actions  which  alone  we  are 
considering,  viz.  actions  in  respect  of  the  death  of 
workmen,  we  think  we  are  justified  in  saying  thai  a 
[lecuniary  loss  results  to  the  near  relatives  of  a  intrk- 
iiiaii  killed  hy  negligence,  l>y  virtue  of  the  common 
I'Kperience  that,  in  tliis  class  of  life,  relatives  so  often 

ill)  CL.  U.  Ir.  C.L.  333. 

(r)  Sec  furtlicr,  Condon  v.  (ircnt  Southern  and  Wcntcrn  Rail.  Co.,  10 
L.  It.  Ir.  C.  L.  415,  whero  the  decision  was  the  other  way, 
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(17'J)  hi  M,is,<n  V.  /;•  flnnit,  IS  (».]{.  l,il  \v;is  In  Id  tliul  a  fanner  ii'Uld 
not,  rocnviT  (laniiiyc-  for  the  loss  of  liis  son  upon  whose  education  the 
lather  expected  to  spend  a  considerable  sum  ol  money. 


\'.>-2       Tim:  Emi'i.oykijs'  Li atwi.ity  Act,  1S80. 

n!i|nin',  aiid  obtain  pecuiiiivry  tissistanco  from  one 
jmollier;  and  that,  in  KnRlund  at  all  (n-ents,  such  an 
action  luuh^r  Lord  ('aniiihfirs  Act  niij,'ht  ho  sustaiimhlt! 
without  proof  of  any  pecnniary  assistance  received  in 
the  past  liy  the  relatives  on  whose  behalf  the  action  is 
hron^^ht. 

Necessary  Expenses  Excluded.  I'pon  the  ^n-oinid 
that  oidy  pecuniary  loss  caused  to  the  relatives  hv  the 
deatli  can  he  recovered,  it  has  iieen  decided  that  a 
claim  for  funeral  and  niouniinp;  expenses  cannot  ho 
sustained  in  an  action  under  Lord  Caniphell's  Act. 
"  '"'he  subject-matter  of  the  statute  is  compensation  for 
injury  by  reason  of  the  relative  not  bein<j;  alive,  and 
there  is  no  lanj^'uaRC  in  tlie  statute  referring'  to  the 
cost  of  the  ceremonial  of  respect,  jiaid  to  the  memorv 
of  the  deceased  in  liis  funeral,  or  in  2'"ttin<:j  on 
mouniiuK  for  his  loss"  (//). 

Considerable  difference  of  opinion  existed  upon  this 
subject,  viz.  tile  rip;lit  of  relatives  to  recover  funeral 
expenses  either  under  Lord  ('ampbell's  Act  or  at  com- 
mon law.  In  ftslinni  v.  dill, ft  {:),  I5i;.\m\vk[j„  ]',., 
tliDU^'ht  they  were  recoverable  though  his  opinion  uas 
overruled,  and  in  Hiilinll  y.  (inhJiiKj  (-/),  riiiLLmoiiK,  J., 
lield  that  they  were  recoverable.  The  question  has 
now  been  set  at  rest  by  the  recent  decisi(ui  of  the 
Court  of  Appeal  in  Clurh  v.  Li>nihiii  (i,iin<il  Ow niluix 
Co.  (/,),  who,  reversing  the  judgment  of  Darling,  J., 
at  tlie  trial,  decided  that  a  father  cannot  recover 
either  at  connnon  law  or  under  Lord  Campbell's  Act  the 
i'mu'ral  expenses  to  which  In;  has  been  put  in  burving 
an  unmarried  infant  daughter  whose  diath  was  caused 
liy    r(!ason    of    the    defendant's    negligence,    and    who 

ill)  Soi;  tho  judKiut'iit  ill  Dallon  v.  Suiith  Easlcni  Hail.  Co.,    i   V.  B. 
(n.b.)  L'96  ;  li7  L.  J.  f.  V.  1!27. 

(-)  L.  K.  8  Kxch.  88. 

(./)  18  T.  L.  U.  l-iO. 

{h)  [1900]  2  K.  B.  618  ;  75  L.  J.  K.  B.  907  ;  95  L.  T.  iib  ;  2-'T.  L.  K.  691. 


Ill 


ArrioN  iMiKii  F\i\i,  AcniiKMs  Act. 


mr 


was  residing;  with  hor  fiither  lit  tlie  time  of  her 
(loalli  (17:i). 

Aj,'iiin,  1111(1  for  the  same  reason,  if  formerly  the  relatives 
leei'iveil  any  insurance  money  wliich  came  to  them  owinp 
to  tlie  death  of  the  deceased,  sudi  insurance  money,  heinp; 
a  pecuniary  advaiitaso  reHultinr;  from  the  death,  had  to 
lie  taken  into  account  in  asscissinjj;  damages  under  Lord 
('aiii|)l)eirs  Act  (<•)  (171).  r>ut  this  is  now  alt(!red  by  statute. 
'I'h.'  Fatal  Accidents  (Damages)  Act,  1!»08  (K  Kdw.  7, 
c.  H),  declares  that  in  actions  l)r()iif:;ht  under  llie  Fatal 
Ai-cidcnts  Acts,  181(5  and  18()l,  assuraiicii  money  payable 
on  llie  death  of  the  deceased  shall  not  be  taken  into 
account.     See  Statute,  Appendix  15. 

A  shi[)owiier  may  limit  his  lialiility  under  Lord  Camii- 
b(  U's  Act,  l)y  virtue  of  s.  rm  of  the  Mercliant  Shipping 
Act,  18111,  but  this  is  of  little  moment  as  regards  the 
(iKject  for  which  we  are  considering  this  Act,  for  the 
l.iiiployers'  Liability  Act  does  not  api)ly  to  seamen  (see 
'(///'■,  p.  71). 

Right  to  Sue  may  be  Lost.  A  i)erson  may  by  his  own 
cninhu't,  by  alirogating  or  neglecting  the  duties  assumed 
iiy  law  lo  lie  attached  to  the  relationship  in  virtue  of 
which  llie  benelit  of  Lord  Campbell's  Act  is  given,  lose 
Ms  right  under  that  Act.  Thus  it  was  held  that  a 
liusl)and  living  apart  from  his  wife  could  not  sue  under 

(a  See  jud^iient  of  Bramwf.i.l.  B.,  in  hiadbuin  v.  Great  ^\^cKte1Vl. 
n,vl.  Co.,  L.  H.  10  Excli.  1  :  4t  I..  .T.  Kxch.'J;  2:^  W.  R.  18;  also  Grmid 
Trunk  Hinlica'i  of  Cmuula  v.  Jniniitijs,  58  L.  J.  P.  C.l:  Ifuks  v.  AiV- 
!-'ii.  .Vrnjannnii  uml  Ilfirfnid  Hail.  Co.,  1  B.  &  S.  408  n. 
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(173)  Toronto  llnil.  v.  Muh-mwn,  38 S.  C.  R. 327;  Mo  .■irslij  v.  Canadian 
I'.Kinc  Rail.,  15  M.  U.  53;  Mci)o>iald  v.  Tin'  Kuir;,  7  Ex.  C.  R.  216;  2 
C.  Hy.  C.  1. 

(174)  Grand  Trunk  llnil.  \.  ./,')niui.;.«,  l.'i  i>nt.  A.  R.477;  13  A.  C. 800. 
The  nmouiit  of  the  iusuranco  motley  is  not  to  bo  deducted  from  the 
damnRes,  hut  onlv  the  benefit  duo  to  accelerated  payment ;  and  see 
ilroinl  Trunk  lUiil.y.Jirckitt.H  O.li.rm;  i:U)nt.  A.  R.  174  ;  lO  s.  C.  R. 
713.  In  the  <^iebec  case  of  Ccnuron  v.  Jioyal  Paper  .\hlls  Co..  Q.  R. 
:!1  S.  C.  273.  it  was  held  that  the  defendants  were  not  entitled  to  iiiiy 
allowance  uii  account  «i  moneys  received  by  the  deceased  and  Ins 
'hildren  on  nil  accident  insurance  policy. 


i:H      Tin:  Kmii.oyeiis'  Liaiiimty  Act,  1880. 

tlio  Act  for  (limiiif^t'S  for  her  dfiilli  ('/),  luul  lor  a  liko 
rt'iiHoii  11  woniiin  .stinUMtt'd  from  her  huHhund  iind  hviiig 
ill  iKhilttiy  was  held  lu  1»«  disentitled  (.)  (17.".). 

A  child  III  rriilii-  xii  III',  If  has  heeii  held  entitled  to 
rueover  under  Lord  CaniplieH's  Act  (./),  hut  an  illegitiniato 
cliild  h:is  no  ri^lit  0').  '""'  '"i^^  '>•  natural  parent  (//)  (170). 


The  Law  and  Procedure  in  Scotland.  -Lord  C 
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Ipcil's  Act  doe>  not  ai)i)l_v  to  Scotland,  nor  was  it  necessary 
that  it  should  he  applied.  ]»y  the  law  of  Scotland,  ditTer- 
in;^  in  that  respect  from  other  systems  of  jurisprudence, 
II  ilaini  or  action  of  assvthment  hiid  alwiivs  het-n  allowed 


to   <'ertiiin   lu-ar  relatives  of    a  person  whose  dt 
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Milaliiim  may  he  sustained  hy  such  a  relative,  althoui^li 
lie  is  unahle  to  show  any  direct  pecuniary  loss  resulting 
tn  liini  iiom  tlie  death  {i). 

.\^;ai^,  in  this  action  the  jury  is  allowed  to  take  into 
aci'iiiiiil  in  estimating  lln'  iiiiniitinn  of  dama;^es  the  pain 
ami  .-utVt  rin^'  of  the  deceased  person  in  respect  of  whose 
dt-asli  linm  iiej,'lij^enci'  the  actlioii  is  hrou{j;ht,  ihouj^'h  it 
is  not  iiiiiipeli'ul  for  ilic  jury  as  aneetin<^  damages  to 
iiki'  inin  accouiil   llie  di';,'ree  ol   tlu!  ne<;li^encti  or  i  ulim 


(.0   llani-,<n  v.  I.^'iubni  and  S.irtU   W.st.ni  I!„il.  Co.,  1   T.  I,.  H.  .'Jl'J. 
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ul  J!iili,inl.2i  L..T.  717.     S.-t^  \;i!,ii-  v.  (iiih,'i  {V.Xtl), 
v.  (h-.iiaCoiil  (.'u.,[l'J07j;iK.  15.422;  70  L.J.  K.  B. 
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nil  \.  X.iilli  K.i^tirn  l:.nl.  Co.,  2  11.  .t  C.  73.1,  ante,  p.  ISl. 


V.  Ciiiiin  Cmii  C 
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(i)  FAstiin  v.  Sill  til  lintish  Uiiil.  Co.,  H  U.  (:!nl  scr.)  ll.SO,  where  hucli 
it  iliiiiii  i>  Miiil  111  lii:  fouiidrd  hy  the  l:i«  of  Sidtlaiid,  partly  on  near 
iiOatiiiii-.liip  and  iiailly  on  a  uuilual  ohli^atiou  of  support  in  vn>c  of 


Cunadiun  Notes. 

(175)  Whcro  thruii^li  the  ni'i^li^^onri- or  want  of  caro  of  parents  a  idiild 
was  allowed  to  >lray  on  the  slroet  railway  traek  and  was  killed,  it  was 
held  thai  the  parents eoiild  not  reeovor:  Mmtniil  Street  liiiil.s.  Du/iisiic, 
M.  L.  K.  7  K.  H.  211. 

(17G)  ihhson  V.  MidUind  Uml.  Co.,  2  O.  It.  C58. 
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wliich  occasiotied    the  deiUh  {lilucli  aiol  ntlirrn  v.  .V'»/</t 
nritixh  Hail.  Co.  (j)  ). 

This  right  to  hring  tin  iictioii  for  bolatium  is  coiiliiuul 
lo  persons  standing  in  the  legitimate  relation  of  huslnuid, 
fiilher,  wife,  mother  or  child  of  the  deceased  (A). 

The  mother  of  the  deceased  cannot,  in  Scotland,  hring 
an  action  for  solatium  in  respect  of  the  death,  if  tlie 
fiitlier  of  the  deceased  is  living  at  the  time.  This  is  so, 
even  where  the  father  is  divorced  and  the  mother  at  tlio 
time  of  the  death  was  supiiorting  the  family  (/). 

As  to  the  right  of  a  iKjrson  who  has  failed  in  a  claim 
under  the  Workmen's  ('ompensalion  Act  to  afterwards 
claim  solatium,  see  Hhtiii  v.  (ini  iinri,-  Fmnidrii  {m). 

The  executor  of  the  deceased  cannot  hring  the  action 
although,  apparently,  ho  may  continue  an  action  for 
damages  for  personal  injury  connnenced  liy  the  deceased 
[llmi's  Kriiiitorv.  Moiilrnsr  Axiihini  (//) ;  lUiiin'n  E.nititni- 
V.  Ml- hi  III ijd  II  ^<')  ). 

The  Court  of  Session  held  in  an  action  for  solatium 
liiought  hy  on»i  of  several  persons  having  a  title  to  sue, 
that  the  action  was  incompetent,  as  it  did  not  aver  that 
the  other  relatives  either  concurred  or  refused  to  coiu-ur 
in  the  action,  or  that  they  could  not  he  found  H'liUmh  v. 
W'lirliiiKtii  {]>)  ). 

ij)  ri;X)8]  S.  C.  444  ;  45  S.  L.  U.  340. 

(/,)  \-larke  v.  CarHii  Cnul  Co.  (1891),  18  R.  (H.  L.)  63.  Apparently 
tin'  ri^lit  is  not  oxtuiuled  as  it  lias  lioeii  in  Kiixli"id  to  ascondiiiit  and 
.li  MiMiilant  relatives  in  a  more  remote  decree,  such  as  xmiidparerils  mid 
•nuidcLildrcn,  or  to  stop-parents  or  ste()-iliildron  ;  liut  sic  ri.'ienl  rase 
uf  Flic  Coal  Co.  V.  CooiHir,  f  l'.KJ7j  S.  C.  501  ;  44  S.  L.  It  4UJ,  wlion:  a 
•  nnitual  obligation  to  support"  was  held  to  exist  lietweon  a  child  and 
lur  maternal  grandfather.  Tho  grandfather  had  in  fact  entirely  s"p. 
piirtod  tho  child,  the  father  of  the  child  not  having  boon  hoard  of  for 
years. 

(/)  Aitkin  v.  (iourlay,  5  F.  6S5.  And  see  Campbell  v.  Uarday  Ciiiic 
.f:  Co.,  6  F.  371;  41  Sc.  L.  H.  289. 

{m)  5  F.  m-i  ;  40  S.  L.  U.  039. 

(»)  20  H.  859. 

(y)  5  P.  452. 

(/')  2  F.  354. 


(    in<!   ) 


CllAI'TKIi  VII. 


RK>r{)V.\[.S     OF     ACTION  ;     APrT.ICATlON     I'OU 
NKW    TRIAL:     AND    Al'I'KAL. 

Wk  hiivt"  now  to  coiisidor  liriclly  Uio  iirnccdiwc  to  Ik) 
follnwod  wlicii  il  is  (U'siiiil  ritlicr  to  remove  tlie  lu-lion 
from  tlie  eonnty  cf)\irt  into  llie  Hif,'h  Court,  for  tlie 
l.iirpose,  of  its  l.ein-,'  tried  there;  or  when  a  new  trial 
is  desired  in  thi  county  court ;  or  when  it  is  wislied  to 
iiliiKid  to  the  llif,'li  Coiut  upon  a  <|ue.stion  of  law  raised 
and  decided  in  tlie  county  court. 


1. As   TO   TUK    roWF.n  OF   Rkmovai-. 

"  I'.very  action  for  recovery  of  compensation  under 
this  Act  shall  he  hrought  in  a  county  court,  hut  may 
iijion  the  application  of  either  plaintitY  or  defendant  he 
nuinved  into  a  sii[)erior  court  in  like  manner  and  upon 
the  same  conditions  as  an  action  connuenced  in  a  county 
court  uiav  hy  law  he  removed"  (Kmployer>"  Lial>ility 
Ad,  s.  ti  (1)  )  1177). 

A  comity  court  action  is  removed  into  the  lliRh  Court 
hy  writ  of  .  -  ;//M/vn7,  olitainahle  frum  the   liif^h  Court  or 

Canadian  Notes. 

(177)  Sc.'  note  IS'.',  .tupra.  p.  15fi.  .\s  to  the  jurisdiction  of  rounty 
rourts,  sfo  H.  S.  O..  lS;i7,  . .  55,  >.  22  tt  seij.  ;  'J  Kdw.  7  (Out.),  c.  28, 
s-  20  21  ■  U.  >.  M  .  l'.H)2,  f.  38,  s,  (X)  et  .^7.  ;  7  8  Kdw.  7  (Man.),  c  10, 
s  ■'  ,1  .-<■,,'  ■  5  Kdw,  7  (H.  f).  <•.  14,  s.  22  ,t  f,q.  :  H.  S.  N.  S.,  l'.)00,  c. 
15«j.  >.  2H  ,-t  .s.'7. ;  ;;  4  Kdw.  7  (N.  S.),  <•.  16  ;  C.  S.  N.  1'..,  lUOI-i,  c.  Ill),  s.  'J 

ft  S*''f. 

As  to  rptnoviil  or  transfer  to  tlic  High  Court,  sec  H.  S.  O.,  Ifi97.  c.  55, 
s.  21  ./  .«'7.,  s.  au.7  so/.,  and  ',•  Kdw.  7  ilint.|,  c.  2H,  s.  21  (2)  ,/  so/.  ; 
li  S  y\.,  1902.  c.  40.  s.  '.»0.  .'>  Ivdw.  7  (H.  C).  c.  14,  s.  72  ;  U.  S.  N.  S., 
I'JOO,  r.  15(;,  s.  42  ft  sf'i.  :  C.  S.  N.  B.,  l'J03,  c.  IIC,  ss.  G'J,  70. 
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II  jiul«c  thuiuot  (a).  Tht)  ustiiil  i»lim  in  to  apply  upon 
iiirulavil  to  u  judge  or  muster  (l>)  in  clmmlHjrrt  for  tin 
oidtT  ciiUin;^  ui)Oii  Iho  otlier  bide  to  show  cttustj  wliy  a 
writ  of  r.rlitntn  wliould  not  issue  to  remove  tlie  action 
for  trial  into  tlie  High  Court,  uihmi  the  ground  that  it  is 
a  proiK^rease  to  be  tried  in  the  High  Court.  H  tiiis  order 
I,, si  is  granted  it  operates,  if  tlie  judge  or  master  so 
directs,  as  a  stay  of  all  proceedings  in  tiie  county  court, 
and  llie  county  court  judge  shall  adjourn  the  hearing  of 
llie  action  from  time  to  time  until  the  order  for  removal 
is  muile  or  Ihially  refused  (<■). 

Tliis  application  should  he  made  some  days  Iteforo 
llie  lime  fixed  for  the  hearing  of  the  case  in  the  county 
court,  for  if  the  order  is  not  lodged  in  the  county  coma 
two  clear  days  hefore  the  day  of  trial  tiie  party  ol)tain- 
iug  it  may  he  ordered  by  the  county  court  judge  to 
I)ay  the  costs  occasioned  by  the  adjournment  (</).  Tlie 
order  for  the  writ  of  ccitioniii  to  issue  may  be  made 
iiiisohilc  in  the  first  instance.  If  a  rule  alisolute  has 
lifcM  olitained  .'•  jxatr  and  is  not  lodged  by  the  ])arly 
who  obtains  it  with  the  registrar  of  the  ct)unty  court 
two  dt'ar  days  before  the  day  of  the  trial,  he  incurs  the 
^anii:  liabiiil\  to  pay  the  costs  of  the  day  of  trial  as  in 
the  case  of  the  issue  of  the  rule  nisi  (.). 

Wilt-re  the  High  Court,  or  a  judge  or  master  thereof, 
refuses  the  application  for  the  writ  of  xitinrttri,  no 
oilier  comt,  j  Ige,  or  master  must  grant  the  writ. 
riie   [)arty  whose   a[>plication  is  refused  may,  however, 

(,/)  Jl  &  52  Vict. c.  43,  s.  1-20.  The  Hootioii  says,  "  liy  writof  aitioruri 
c.r  .itliiiwise."  It  is  doubtful  wliat  tliuso  words  "or  utUorwisc"  rffer 
In.  Ii  lias  bucii  su^nestL-a  that  they  may  mean  l)y  mort!  order.  We 
l>iu)W  of  IK)  ease  where  an  action  has  l)een  removed  iti  tliis  manner. 

(/.)  .\  master  has  jurisdiction  liy  virtue  of  the  Rules  of  the  Supreme 
Court,  Order  LIV..  r.  12.  hut  a  district  registrar  Ixas  no  such  juris- 
dii  liou,  Order  \XXV.,  r.  0.  The  reason  for  tliis  is  that  there  ;s  no 
'•cause  or  matter  proceeding  in  the  district  registry"  wahiu  the 
meaning  of  the  order. 

(, )  County  Court  Act,  1888,  s.  12'J. 

(./)  Ibid. 

yr)  Ibid.,  s.  130. 
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VM       TitK  F^mpi.ovein'  LivniiiTY  Act,  1S80. 

ii|i|K>iiI,  or  niiiy  applv  ii  hccoiuI  tinu!  to  thu  court,  or  ii 
jii(l;^'t'  (ir  muster  on  ilillVndit  fjrounds  ( /). 

T«rnis  iniiv  Im  ini|M>s»'(l  u|i<in  llu'  purty  ii|i]ih-iiiK  for 
tlic  writ  iiM  to  piiyiiu'iit  of  cohIh,  Ki\''"t^  Kocurity,  or 
oUu'iAvisf  ('/I.  Tlif  usual  t«'rius  iirr,  if  tlu-ro  is  any 
question  us  to  the  solvency  of  the  piirty  up|)lyinK,  to 
order  security  for  costs,  or,  iit  rtll  oveiits,  such  addi- 
tional costs  us  may  1m'  occasione<l  hy  the  trial  takiuR 
plac«i  in  till'  Ilisli  Court,  to  Imi  Riven. 

The  application  may,  indeed  it  should,  lie  made  in 
chamhors  (//).  The  alVidavit  nmst  he  headed  in  the 
Ili^h  Court,  hut  not  in  any  cause  or  matter  (i),  and 
ouj^'hl  to  contain  tiu'  grounds  upon  wiiidi  the  up[)licant 
r«'lies  as  a  justitication  for  asking  for  tiie  removal. 

General  Grounds  for  Removal  of  Action. — The  usual 
ground  of  iippiiciition  is,  that  dithcult  questions  of  law 
are  likely  to  arise  at  the  trial  which  camiot  he  sati.s- 
faclorily  dealt  witli  in  the  county  court  (k). 

.\llhou;i;h  not  alisolulely  essential  (/),  it  is  always 
heller  to  sol  out  wluit  the  "  dillicuit  (juestioiis  of  law" 
apprehended  to  arise  are.  In  any  event  they  nnist  he 
hrou;,'ht  to  the  notice  of  the  judge  or  muster  to  whom 
the  application  is  made. 

A  ^reat  reluctance  has  heen  manifested  hy  the  judrjes 
and  masters  to  <;rantinj^  writs  of  r,  rtinniri  in  employers' 
liahility  actions. 

Tlu!  case  of  Miiiidiiii  v.  'I'Ikiuhx  Iioiiiiorhn  Cd,  (in) 
furnishes  a  {^ood  example  of  siudi  reluctance.  Tn  this 
case  an  apidication  was  made  hy  the  plaintitV  for  a 
iiiiinidii    to    rt'Juove    his    aclion    hmu^'lit    under    the 

(/)  Cuuiity  I'oiirt  Act,  IMSS,  s.  182. 
(;;)   Tl.i.!.,  s.  120. 

(/()  Jloiriii  V.  Kvdiis,  :t  Kxcli.  111. 
(i)  Sei;  form  of  iiflidiivit  in  Appendix  K. 

(A)  Sio  I.onqlhitlwn  v.  LongMUmi,  H  Excli.  208;  i'l  L.  J.  Q.  11.  71 ; 
lUiH  V,  \ViUuivis,  7  Kxch.  51. 

(/)  (iohhmj  V.  Canldir.ll,  2  h.  M.  A  P.  175. 

(w)  10  g.  Ii.  I'.  5'J;  52  L.  J.  g.  B.  ll'J;  47  L.  T.  351. 
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KniployorH'  Liftbility  Act  in  the  county  court,  into  the 
lli;,'h    Court,    upon     tho     <;roiui<lH     tliiit     ho     IhjUov»!«1 
tlif    Motico   (,'iven    undtir    tho    Act   niiuhl    prove   to    he 
(l.fntivf ;  tliivt  the  (Uifendiuit  wiih,  in  \m  oiiinion.  Hiihlc 
to   liini  hoth  lit  connnon  law  iintl  unth-r  the  Act;  thftt 
!i.'  (hisirrd  to  pursue  hoth  renietUes,  iind  to  remove  the 
action  from  the  county  court  thiit  it  inisht  l>e  consoh- 
tliitcd  witli  1111  iiction  conteniporrtiK'OUHly  couiinenced  in 
ih."   Mit^h  Court:  and   that  his   leKiU   advisers  kdieved 
thiit    (piestions  as  to  the   character  of   tho  ne{,disence, 
tho  iipplicaliihty   of    tho    Act.    the    sufficit^iicv   of    the 
notice,  and  other  questions  on  which  the  UahiUty  of  th»i 
defendant    depended,    were   of    considerahle    complexity 
and    U'KiU    dithcuUy.      'I'iiis    appHcation    was    refused, 
MwisTY,   J.,    ill   K'iviiiK    his   judgment,   sayiiig:    "Tlie 
tirst  (iiiestion   is.  wlietlier  on   tJie  facta  l)rouKht  Itefore 
lis  we  oufiht  to  adhere  to  the  rule,  or  to  treat  tlie  case 
as  an    exception    and    tyrant   ii  i<rti"i(tri  to    reiiiove   it. 
1.  myself,  shoulil  l>o  slow  to  remove  an    action,  iiiiltss 
under  such  special  circumstances  as  are  not  very  likely 
lo   arista   in    cases  of   this    kiiul,  hut  which    may  arise 
exceptionally.      I  think   that  hi  the  majority  of  cases 
such    an  atiidavit  as   that    hrou-^ht   liefore   us  Ciuild   he 
made.     It  could  in  almost  every  case  he  said  that  ditVicult 
(pu;stions  may  arise  on  s.  1.     There  must  he  scientilic 
evidence  and  witnesses.     Ihit  this  must  havci  heen  con- 
templated hy  the  legislature;  yet.  in  saying  the  action 
sliall,  as  a   rule,  \te  lirought  in   the  county  court,  the 
legislature  has  shown  that  it  deems  the  county  court  a 
competent  trihuiial   to  try  such  (pu'stioiis.     We  should, 
ill  my  opinion,  Ik;  fnislratiiig  a  primary  ohject  of  the 
legislature  if  we  allowed  such  an  action  to  Ik)  removed, 
for  if  we  allowed  this  one  to  he  removi.'d,  we  must  allow 
all  similar  ones  to  1ki  removed  also.     We  do  not  take 
into  consideration  the  ohject  of  the  jdaintiiV  in  apitlying 
to  us,  viz.  to  get  the  actions    in  the  county  court  and 
lli"h  Court  cimsolidated ;  that  is,  to  my  mind,  a  strong 
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reason  a^'aiiiHt  the  apjilicatioii,  for  I  (l()iil)t  whether  two 
sucli  actions  Ciiii  be  eoiisohdated." 

As  to  the  latter  part  of  the  above  judgment,  whilst  it 
may  be  doubtful  whether  it  is  tlie  proper  procedure  to 
bring  two  distinct  actions  when  it  is  wished  to  claim  at 
common  law  and  under  the  Employers'  Lial)ihty  Act, 
tlie  separate  claims  are  clearly  capable  of  l)eing  made 
and  tried  together  in  the  same  action  (n). 

In  the  year  18!M,  in  the  case  of  I'ottrr  v.  (imif 
]ristfni  Collirri/  Cii.  {<>),  an  action  under  the  Employers' 
Liability  Act  was  removed  into  the  High  Court  by  the 
defendants,  upon  the  grounds  that  it  involved  dilKcult 
questions  of  law,  upon  which  the  Court  of  A^jpeal  had 
already  difiered  from  a  Divisional  Court,  that  the  defen- 
dants would  treat  it  as  a  test  case  binding  them,  if  it 
should  be  decided  against  them,  to  pay  a  large  amount 
of  compensation  to  a  number  of  workmen  injured  in  the 
same  accident,  and  would  also  pay  in  any  event  tlie  extra 
costs  incurred  by  the  trial  in  the  High  Court. 

This  last  term,  viz.  that  if  an  employer's  liability  action 
is  removed  into  the  High  Court  at  the  instance  of  the 
defendant,  he  should  pay  in  any  event  the  extra  costs 
thus  occasioned,  has  been  assented  to  as  a  condition  of 
removal  upon  several  occasions. 

\\'here  a  defendant  has  removed  a  case  by  (■rrtinran, 
the  plaintitr  is  not  l)ound  to  follow  it.  If  he  does  not,  the 
defendant  cannot  sign  judgment  against  him,  or  recover 
the  costs  of  the  vrrtiixari  (j)). 

After  tlie  action  has  been  removed,  the  proceedings 
are  henceforth  conducted  according  to  the  High  Court 
practice  ((/). 

(n)  In  a  cubc  of  Laibi'ij  awl  Otiurx  v.  (iivinwood  (oiilv  reported  in 
Times  Newspaper,  July  ■Jitd,  1S80),  the  actiou  brought  in  the  county 
fourt  under  tLie  Employers'  Liiibility  Act,  was  removed  by  a-rtwrah 
for  the  purpose  of  a  common  law  claim  being  added  to  it,  "which  was 
done,  and  the  same  thing  has  lioen  done  in  other  cases. 

(.»)  10  T.  L.  K.  380. 

(/')  Oaiton  V.  (I  rent    ]VeM,'ni  Hail.   Co.,    1   El.  it  El.  25S ;  28   L.   J, 

('J)  Davu"^  V.  William'^,  IH  Ch.  1).  050. 
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Only  One  Way  to  Remove  Action  into  High  Court.— 

The  procetlure  by  certiorari  is,  it  is  bL4ieve(l,  the  only 
Wiiy  in  which  an  action  under  llie  Employers'  Liability 
Act  can  be  removed.  A  defendant  cainiot  object  to  the 
jurisdiction  of  the  court  under  s.  (i'i  of  the  County  Courts 
Act.  IBHH  (51  it  ')-l  Vict.  e.  1:5),  even  ihousli  \villin<i  to 
j^ivu  the  security  mentioned  in  that  section,  and  althou^di 
tlie  judge  mav  certify  that  an  important  question  of  law 
or  fact  is  likeiy  to  arise  (r)-  'I'litj  reason  for  this  is,  that 
tlie  jurisdiction  being  especially  given  in  these  actions 
to  the  county  courts,  and  the  only  power  given  in  the 
Employers'  Liability  Act  being  to  remove  "  into  a 
superior  court  in  like  manner  and  u[)on  the  same  con- 
ditions as  an  action  commenced  in  a  county  court  may 
l)y  law  be  removed"  (s.  G  (1)  ),  prevents  the  jurisdiction 
of  the  county  court  from  being  ousted,  save  only  in  tlie 
case  of  the  removal  of  the  action,  i.e.  removal  by  irrtinrari. 
The  High  Court  and  the  Court  of  Appeal  have  power 
to  grant  costs  to  a  successful  applicant  for  a  writ  of 
II  rtiiiruri  (s). 

Removal  in  Scotland.— An  employer's  liability  action 
could  be,  and  often  was,  removed  from  the  Sheriff  Coui-t 
to  tlie  Court  of  Session  for  the  purpose  of  its  being  tried 
i)y  a  jury,  and  when  so  removed  it  was  subject  to  the 
condition  as  to  expenses  set  forth  in  s.  0  (2)  of  the  Sheriff 
Court  Act,  1877  (0- 

When  an  action  was  i-emoved  into  the  Court  of  Session 
it  was  in  the  same  position,  as  regards  the  (piestion 
whether  it  should  be  sent  to  proof  or  jury  trial,  as  an 
action  originally  commenced  in  the  Court  of  Session  (/'), 
l)ut  see  now  infra. 

ii)  It.  V.  Juilje  uf  City  of  London  Court,  [C.  A.]  14  Q.  B.  D.  !H)5  ; 
:>\  L.  J.  Q.  U.  :'i;tO;  bi  L.  T.  (N.S.)  537;  33  W.  U.  700.^  This  fasc  wiis 
(ItLided  upon  the  correspoiidiug  soctiou  of  the  County  Courts  Act,  ISoO 
(1<»  &  20  Vict.  c.  108),  s.  3'J. 

(a)  T'.ie  Queen  v.  Woodhonse  iind  Others,  95  L.  T.  39'J. 

(t)  Kane  v.  Simjer  Manufuilnrinii  Co.,  0  P.  608;  41  S.  L.  II.  o71. 

(li)   Vai'ury  V.  Mciqiiiic  and  Huns,  il  ;S.  L.  K.  5'Jj. 
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Special  Provisions  as  to  Removal  of  Actions  in 
Scotland.— It  i.s  now  provided  l)y  s.  14  of  the  Work- 
men's C()ini)et;siition  Act,  li>0(i,  tliat  no  action,  Iirou^ht 
l).y  a  workman  in  tlie  SliorilV  Court,  against  liis  employer 
for  injtiry,  caused  hy  accident,  arising  out  of  and  in  the 
course  of  tlieemi)loyment  under  the  Employers' Liability 
Act,  18H0,  or  alternatively  at  common  law,  or  r.nder  the 
said  Act,  shall  be  removed  under  that  Act,  or  otherwise 
to  the  Court  of  Session,  nor  shall  it  be  appealed  to  the 
Court  of  Session  otherwise  than  by  appeal  on  a  question 
of  law. 


-•  As  TO  PowEU  OP  outainino  a  New  Trial. 
i-A-ery  application  for  a  new  trial,  save  where  the 
High  Court  is  asked  to  grant  one  upon  the  ground  of 
misdirection,  must  be  made  to  the  judge  of  the  county 
court  in  which  tlie  action  was  tried.  The  judge  has 
general  power  in  every  case  whatever  to  order  a  new 
trial  ui)on  such  terms  as  he  may  think  just,  and  to  stay 
proceedings  i)ending  such  new  trial  (./■), 

The  Usual  Grounds  of  Application  for  a  New  Trial.  — 

These  are : 

(a)  That   the   verdict   is   against   the  weight  of  the 

evidence ; 

(b)  That  the  damages  are  excessive  or  inade(iuate  ; 

(c)  That  there  was  misconduct  on  the  part  of  the  jury ; 

(d)  That  fresh  evidence  has  come  to  light ; 

(e)  That  there  was  misdirection  or  imi)ro[)er  reception 

or  rejection  of  evidence  at  the  trial. 

(a)    ]'<nli(t  iiiiaiiisf  ]l'<i<iht  of  Krhlnirr, 

The   judge   of  a   county   court,  in   considering  each 
application,  nuist  be  guided   by  the  same  princi[)le8  as 
govern   the   High   Court   in   the   consideration   of    like 
(x)  County  Court  Act,  1888,  s.  93. 
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iii;i)lieatioiis  (//)  (178).  Thus,  the  right  to  grant  ii  new  trial 
upon  the  ground  that  the  verdict  is  against  the  weiglit 
of  evidence  is  not  an  al)sohUe  right,  hut  only  a  right  to 
hti  exercised  suhject  to  the  rule  laid  down  hy  the  High 
Court,  as  to  the  reasons  which  are  in  law  sufficient  to 
justify  it.  This  rule  has  heen  laid  down  as  follows  : 
That  a  verdict  of  a  jury  cannot  he  disturbed  upon  the 
ground  that  it  is  against  the  weight  of  evidence,  unless 
the  court  is  clearly  of  opinion  that,  having  regard  to  all 
tlie  circumstances,  it  is  one  which  no  reasonable  man 
could  reasonably  have  given  (:).  The  mere  fact  that  the 
judge  who  tried  the  case  with  a  jury  would  have  decided 
Ihe  other  way  is  no  sufficient  reason  for  granting  a  new 
trial.  If  there  is  a  question  of  fact  left  to  the  jury,  and 
they  have  reasonably  answered  it,  their  verdict  cannot  bo 
disturbed  («)  (17ii). 

(b)    Tluit  the  Ikmaijin  arc  Kxcrnxivr  or  IiKKhqiiutr. 

The  same  rule  has  been  laid  down  where  the  new  trial 

is  moved  for  on  the  ground  of  excessive  or  inadequate 

damages.    Damages  are  essentially  a  question  for  a  jury. 

As  to  when  a  new  trial  may  be  granted  upon  the  ground 

(;/)  Mitrtagh  v.  Barr;,,  24  Q.  B.  D.  C32 ;  59  L.  J.  Q.  B.  38S ;  33  W.  U.  520. 

(.z)  Mdrupolitan  Tt'il.  Co.\.  Wright,  11  App.  Cas.  152;  55  L.  J.  Q.  B. 
li'.t'J-  explainins  SoMtion  v.  liUtmi,  8  Q.  B.  D.  170;  Johnstone  v.  Gnat 
We><teni  Rail.  Co.,  [1904]  2  K.  B.  250 ;  73  L.  J.  K.  B.  508  ;  91  L.  T.  157  ; 
20  T.  L.  K.  455. 

(a)  See  the  judgment  of  Lord  Halsbury,  in  Jones  v.  Spencer,  77  L.  T. 
530;  cxpXammg  Metropolitan  Rail.  Co.  v.  UViy/i^  supra. 

Canadian  Notes. 

(17S)  Hutchins  v.  British  Columbia  Copper  Co.,  9  B.  C.  U.  535. 

(179)  The  Supremo  Court  of  Canada  have  determined  that  l)oforo 
interfering  with  the  findings  of  a  jury  "the  court  must  bo  satisfied 
tliat  tlie  finding  is  one  which  the  jiiry,  viewing  the  whole  evidence, 
could  not  properlv  find"  :  McKAvcy  v.  /yc  Roi  Mining  Co..  32  S.  G.  U. 
(i04,  at  p.  070 ;  \\',ibash  Railroad  Co.  v.  Misener,  12  0.  L.  Ji.  71 ;  38 
S.  C.  R.  94;  0  C.  Ry.  C.  70;  and  see  Paquctte  v.  Rideau  Skating  Club, 
1  O.  W.  X.  108;  Mclnti/re  v.  Holliday,  18  Man.  R.  535;  McDougall  v. 
Ainslie  Mining  and  Rail.  Co.,  42  N.  S.  U.  220;  King\.  Toronto  Rail. 
(1908),  A.  G.  260 ;  7  C.  Ry.  G.  408.  In  Jamuson  v.  Harris,  35,.S.  C.  R. 
025,  a  new  trial  was  ordered  on  the  ground  that  the  jury's  answers 
to  the  tweutv-five  questions  submitted  did  not  clearly  include  a  finding 
that  negligence  or  want  of  care  was  the  direct  and  proximate  cause  of 
the  accident,  and  the  number  of  questions  might  have  caused  confusion. 
See,  however,  Scott  v.  t'emie  Lumber  Co.,  11  B.  C.  R.  91. 
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that  they  iiro  uxcfs.sivi',  Lord  Esiiku  hus  hiid  down  tliu 
rule  thus  (/<)  : 

"  If  tho  court,  when  they  have  heard  and  considc'red 
all  the  facts  and  circumstances  of  the  case,  can  conn; 
only  to  this  conclusion  we  think  tliat  the  daiuaj,'es  are 
larj^er  tiian  we  should  have  },'iven,  hut  we  cannot  say 
that  they  are  so  lar^e  that  no  reasonahle  men  ou<^ht  to 
have  given  them  in  that  case  the  court  will  not  inter- 
fere; hut  if  the  dania^ies  are  so  large  that  no  reasonahle 
men  ought  to  have  given  them  as  damages,  tiie  court 
ought  to  interfere  "  (')  (180). 

{!')  I'tital  V.  liniham,  24  Q.  B.  I),  bi ;  5'J  L.  J.  Q.  K.  2:i0. 

(()  It  was  fornu'i-ly  lieltl  that  the  "oiirt  liad  power  to  rodlici!  thn 
(hiiiiafjL's  if  it  thouf^lit  thom  oxrossivc,  witli  tlio  coiisoTit  of  thi;  plaintiff 
oiilv  (iSelt  V.  Lauys,  12  (^.  V,.  I).  -.W,  ;  58  L.  .1.  Q.  I',.  2V.))  ;  l.ut  it  lias 
now  l)0(Mi  (Iccidi'd  that  this  is  not  so,  lUiil  that  dama-esawai'duil  hva  jurv 
can  only  be  ri'ducid  when  both  partit's  eonsont  to  this  lioing  done  {Walt  v. 
Wait, .  I'JOOJ  A.  C.  Ho  ;  74  L.  J.  K.  li.  4:W  ;  21  T.  L.  H.  asG.  KoUowud 
in  Scotland  in  lioal  v.  Scuttiali  Catholic  I'ruitin'j  Co.,  4.j  S.  L.  \i.  470. 
Canadian  Notes. 

(IHO)  It  was  laid  down  in  Allnit  v.  Sairiier-Ma^scn  Co.,  12  O.  L.  H. 
2,s2,  at  p.  2S5,  that  "a  new  trial  will  not  be  granted  on  tho  ground  of 
excessive  damages  unless,  having  regard  to  all  tlie  circumstances  of  the 
case,  tho  court  is  of  opinion  that  the  amount  is  so  large  that  no  twelve 
liien  could  reasonably  have  given  it,  or  unless  the  court,  without 
imputing  perversity  to  the  jury,  comes  to  the  conclusion,  from  tho 
amount  of  damages  and  tho  other  circumstances,  that  tho  jury  must 
Lave  taken  into  consideration  matters  wliich  they  ought  not  to  liavc 
considered  or  applied  a  wrong  measure  of  damages."  In  several 
instances  plaintiffs  have  been  given  tho  option  of  accepting  a  reduced 
amount  of  damages  in  lieu  of  a  new  trial  :  Cuiran  v.  dniml  Tnink 
Itail.,  25  Out.  A.  K.  407;  J!ombui(,ih  v.  Hatch,  27  (Jnt.  A.  I{.  32;  Mi/cis 
V.  Hault  Stc.  Marie  I'lilp  and  I'ajicr  Co.,  8  O.  L.  ]{.  GOO;  alUrmed  ;^3 
S.  C.  H.  23;  Daij  v.  Dominion  Iron  and  Sled  Cn,,  SC>  N.  S.  li.  113; 
linnciman  v.  .Star  Line,  35  N.  B.  li.  lii:!.  As  to  British  Columbia,  see 
I'cndcr  v.  War  I-aujIc  Consolidated,  7  B.  C.  H.  102,  following  Jicti  v. 
Laices,  referred  to  in  note  (c)  above.  But  in  Hodclei/  v.  (hand  Trunk 
Hail.,  10  O.  L.  li.  3G3;  5  C.  liy.  C.  122,  the  Ontario'  Court  of  Appeal 
followed  Wa.tt  v.  Wall  :  note  (i)  above.  In  Jlcmic  v.  St.  John  Jiail.,  35 
N.  B.  li.  1 ;  30  S.  C.  It.  218,  u  new  trial  was  limited  solely  to  the 
assessment  of  damages.  In  Can<idian  I'acilic  lUnl.  v.  Lachance,  Q.  il. 
35  S.  C.  4'.H;  42  S.  C.  K.  205,  the  Supreme  Court  refused  to  order  a 
new  trial  or  reduction  of  damages  as  it  did  not  appear  that  the  amount 
awarded  by  the  jury  was  so  grossly  excessive  as  to  show  that  the  jurors 
had  been  influenced  by  improper  motives  or  led  into  error.  (See 
Articles  502  and  503  of  the  t^uebec  Code  of  Civil  Procedure.) 

In  Uoo(/s  V.  Toronto  holt  and  For.jimj  Co.,  11  O.  L.  li.  21G,  and 
Mama  v.  Canadian  I'acijic  Hail.,  14  O.  L.  li.  147  ;  G  C.  Ry.  C.  444,  tho 
plaintiffs  were  confined  to  such  damages  as  were  recoverable  under'  the 
Workmen's  Compensation  Ant.  As  tn  insu«iricncy  of  damage^,  see  Carrie 
V.  St.  John  Rati.,  30  N.  B.  K.  194  ;  3  C.  Ky.  C.  280. 
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The  same  rnlo  has  hoon  propounded  in  Scotland  liy 
tlie  Loud  Puf.sipent  (Lord  Dinedin)  i<'(ixr;i  v.  Ciiifnl 
('nHicrii's,  Liniitril  (d)  ). 

If,  in  an  application  for  a  new  trial  upon  tlie  ground 
that  the  damages  are  inadc(iuate,  it  can  bo  shown  that 
the  jury  cannot  have  applied  their  minds  to  the  real 
,|ii(.stion,  but  must  have  omitted  some  of  the  elements  of 
damaj^e  proved,  or  have  clearly  come  to  a  compromise 
founded,  probably,  not  on  damage  sustained,  but  on  the 
^ui-stion  of  liability,  these  are  good  reasons  for  granting 
a  new  trial  0). 

(c)  MixroniJiirt  of  Jurii. 
^[istonduct  on  the  part  of  a  jury,  raising  even  a  sus- 
picion that  the  verdict  has  been  prompted  by  improper 
motives,  is  a  ground  for  new  trial  (/)  (isi). 


(d)  DixcKnrn  of  Firxh  Kridciicr. 
That  fresh  evidence  has  come  to  light  since  the  trial  is 
not  i>.r  xr  a  reason  for  granting  a  new  trial.  If,  however, 
the  partv  applying  can  show  that  he  could  not,  using  due 
diligence,  have  procured  this  evidence  at  the  time  of  the 
trial  and  that  the  new  evidence  is  such  as  would  in  all 
probabilitv  have  caused  the  verdict  to  be  given  the  other 
way,  he  sliows  good  reason  for  a  new  trial.  Even  m  such 
a  case  the  application,  if  granted,  is  generally  subject  to 
terms  (.'/)  (is2). 

(,/)  rioOT]  S.  C.  G90;  44  S.  L.  R.  522.  .  r,  t^  r. 

(,)  See  I'hilUrsy.  London  and  South  Western  Bm!  Co.,  5  Q.  B.  P. 
7,m'  48  L.  J.  Q.  B.  G73;  42  L.  T.  10;  28  W.  H.  10;  Falvey  v.  Stavjord, 
L.  R.  10  Q.  B.  54. 

(/■)  Morris  V.  Vivian,  10  M.  &  W.  137. 

(rj)  Anderson  v.  Tihnas,  36  L.  T.  711. 

Canadian  Notes. 

(18H  In  rudscv  V.  Dominion  Atlantic  Bail.,  27  In.  S.  K.  4JS;  .i5 
S  C  R.  c"  1,  a  new  trial  was  ordered  on  tho  ground  that  the  jury  had 
not  properly  answered  some  of  the  questions  submitted. 

(lH2)ln'nmrartk  v.  McOuoan,  23  O.  R.  ^^f.  ti'--u;^t  rejir-ed  to 
order  L  new  trial  as  the  new  evidence  was  merely  corroboratue. 
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(0    Misdinctiiin. 

If  lliero  hiis  been  misdirection,  or  improper  reception 
or  rejection  of  evidence,  \>y  the  comity  court  jiid;,'(!,  there 
is  a  rif:;ht  of  appeal  to  tlie  ]{i;,'h  Court.  This  course 
is  usually  adopted  to  remedy  the  mistake.  When;  the 
mistake  has  heen  so  clear  that  upon  hein;;  pointed  out 
to  the  comity  court  jud^'e  he  cannot  hut  recof^niso  it,  the 
application  may  conveniently  he  made  to  him,  and  he  has 
jurisdiction  to  f:;rant  it(iH:i). 

Application  when  Made.  Tlie  application  for  a  new 
trial  may  I)e  made  on  tin;  day  of  trial  if  holh  parties  are 
present.  If  not  made  tlien.  it  must  he  made  at  the  first 
court  held  after  tlie  expiration  of  ttrrirr  clear  days  from 
the  day  of  the  trial.  In  this  latter  case  the  party  apply- 
in;;  must,  s'  /■- ;/  clear  days  hefore  the  holding  of  the  court, 
give  a  written  notice  of  tht;  application,  and  of  the  grounds 
thereof,  to  the  registrar  of  the  court,  and  to  the  other 
party  or  parties  to  the  action  (//). 

It  will  lie  noticed  that  this  may  allow  to  a  dissatisfied 
party  vn\\/iiiir  days  within  which  to  decide  whether  or 
not  he  will  apply  for  a  new  trial. 

The  county  court  judge  may  extend  the  time  for  giving 
notice  or  for  applying  for  a  new  trial  (/). 

The  notice  of  application  for  a  new  trial  is  no  stay  of 
proceedings  unless  the  judge  so  orders  (/,).    In  granting  a 


(/;)  County  Court  Rules,  l'J03     1900,  Order  XXXI., 
(;)  Order  LTV.,  r.  l:i. 
(k)  Order  XXXI.,  r.  1. 


r.  1. 
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(18:3)  Sec  Hrenncr  v.  Toronto  Hail.,  13  0.  L.  II.  123;  15  O.  L.  H.  190; 
40  S.  C.  K.  540;  St  mi  v.  C<inii(Uijn  Pacitic  lioil.,  18  Man.  K.  334.  In 
Longhead  v.  Collingwoud  Sliipbnilding  Co.,  IG  O.  L.  R.  C4,  a  uew  trial 
was  ordered  for  improper  adniissiou  of  ovidenco  which  occasioned 
"substantial  wrong  or  miscarriage"  within  the  moaning  of  Consoli- 
dated Rule  785.  In  Hilliji'r  v.  Wilkinson  Plough  Co.,  9  O.  L.  R.  711, 
a  new  trial  was  ordered  on  the  ground  that  the  findings  read  with 
the  judge's  direction  did  not  estal)lish  that  tlio  negligence  found  was 
the  cause  of  the  iilaincifE's  injuries.  In  (Iriffiths  v.  Hamilton  Klectnc 
TAght  and  Cataract  Power  Co.,  6  O.  L.  R.  296,  a  case  improperly  with- 
drawn from  the  jury  wa=  ordered  to  bo  re- tried;  and  sec  ilcDuiiald  v. 
Mayor  of  St.  John,  24  N,  B.  R.  370, 
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mnv  triiil,  tlie  jiulgo  luiiy  make  it  a  condition  tliat  tlic 
M'coiicl  trial  shall  take  place  before  a  jury,  altliouRh  the 
t'onuer  one  diil  not  (/). 

AVhen  a  new  trial  has  l)een  granted,  eitlier  party  can 
(leniand  a  jury,  although  the  tirst  trial  did  not  lake  place 
htt'ore  a  jury  (iii)  ;  hut  it  nuist  he  home  in  mind  lliat, 
in  em[)loyers'  liahility  actions,  jiih;n  days'  notice  of  the 
re([uirement  of  a  jury  must  he  ^iven. 

Wliere  an  application  for  a  new  trial  is  granted,  llio 
costs  of  the  iirst  trial  al)ide  the  event  of  the  second,  unless 
ollierwise  ordered. 

Appeal  from  Judge's  Decision — For  the  first  time 
under  the  County  Courts  Act  of  1888,  r.n  api)eal  lies  to 
the  Ili^h  Court  from  the  decision  of  a  county  court  judj:;e 
granting  or  refusing  to  grant  a  new  trial. 

Under  no  one  of  the  previous  County  Court  Acts  was 
an  appeal  given  in  connnon  law  maltfrs  in  any  inter- 
locutory proceeding.  It  was  decided  hy  the  High  Court 
in  the  year  1887  (*')  that  a  motion  for  a  new  trial  hefore 
a  county  court  judge  was  an  interlocutory  proceeding, 
and  consequently,  that  there  was  no  appeal  from  it. 

By  s.  18  of  the  County  Courts  Fjjuitahle  .Jurisdiction 
Act,  18(3.5  (28  A:  29  Vict.  c.  J»!l),  an  appeal  was  given  from 
the  determination  of  a  county  court  judge  in  equitable 
iiiatt(r»  (s.  18).  It  was  held,  upon  the  wording  of  this 
statute,  that  it  gave  an  appeal  in  all  interlocutory  matters 
of  an  eijuitable  nature  {»).  Then  came  the  County  Courts 
Act  of  1888  (51  &  52  Vict.  c.  4'3),  a  consolidating  Act, 
which,  by  s.  120,  gives  a  right  of  appeal  "  in  any  action 
((/•  iiiattrr." 

Upon  these  words  it  was  held,  in  the  case  of  I'imjor  v. 
.^fatthrws  {})),  in  analogy  to  the  decision  on  the  words  of 

(I)  Order  XXXI.,  r.  2. 

(j»)  Ford  V.  Taylor,  3  C.  P.  D.  21. 

(n)  Jacobs  v.  Dawkes  and  Others,  56  L.  J.  Q.  B.  44G. 

(o)  Jona^  V.  Long,  20  Q.  B,  D.  564 ;  57  L.  J.  Q.  B.  298. 

(p)  65  L.  T.  748  n. 
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tlio  previous  Act,  tliiit  the  wording  of  tlin  section  (s.  120) 
Initio  ill  sulistiuu't'  tli(>  Siiinc  iis  tliiit  of  tlio  previous  Act, 
j,'iive  nil  iippciil  ill  all  interlocutorv  matters,  liotli  in 
couinioii  liiw  iiiid  equity,  ami  consetjueiitiy  that  an 
ap|)eal  lay  from  the  refusal  of  a  county  court  judf^e  to 
^'nint  a  new  trial.  Tliis  case  was  followed  and  approved 
ill  the  cas(!  of  I'nh  v.  llii'ihl  {</). 

For  the  same  nasoiis  it  was  dticidecl  in  Mi(rttt<ili  v. 
lliirrii  (r)  tliat  there  was  an  appeal  from  the  d«'cision  of 
a  county  court  jud^'e  grantinp;  a  new  trial  ut  the  instance 
of  the  person  otherwise  entitled  to  retain  the  verdict  or 
judf,'ment. 

In  //()/(•  V.  I.Diiiloii  (iiiil  S'liith  ir<s/.r»  Ilnil.  Cn.  (s), 
it  was,  iiowcver,  laid  down  thiit  this  rij,dit  of  ajipeal  was 
conlhied  to  tlie  case  of  a  wron<;  determination  in  lair  on 
the  part  of  the  county  court  judj,'e;  and  that  where  the 
rij^iit  rule  of  law  was  applie<l  hy  the  judge  to  the  facts, 
and  to  the  consideration  of  the  (piestion  whether  a  new 
trial  should  or  should  not  he  granttid,  there  was  no 
appeal  from  his  decision  (0- 

It  is  in  the  power  of  the  court  on  an  appeal  hy  a 

ment 


1>1 


judgi 


to  lie  entered   for  the  detendaiit  [lUiuiit  v.  Snrth  M  tn 
jinlittiii  'I'fdiiiirdji'i  ('<>.  (")  ). 


8. — As  TO  THE  Power  of  ArrEAi.  (184). 

In  any   action   under    tlie  Employers'   Liahility  Act, 
where  the  damages  claimed  exceed  liiO  (except  in  a  case 
(ii)  I  i8;)2j  1  g.  15.  r>oa ;  oi  i,.  .r.  q.  b.  130. 

(;)  24  Q.  B.  D.  i:>d-l ;  a'J  L.  J.  Q.  B.  3S3  ;  ante,  p.  203. 
(  I  f  1S921  1  Q.  B.  \VM  ;  01  L.  J.  Q.  B.  368 ;  GO  L.  T.  398  ;  40  W.  R.  44. 
(t)  For  form  of  iioticu  of  application  for  new  trial,  see  Appendix  K. 
(u)  6  T.  L.  H.  3'JO. 
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(184)  The  practice  and  procedure  in  regard  to  appeals,  transfer  of 
actions,  etc.,  varies  in  the  diflrrent  provinces.  .'>ce  the  Judicature, 
County  Court,  and  similar  Acts,  and  see  p.  lo8,  note  13U,  and  Statutes 
litcd,  p.  190,  note  177.    .\s  to  appeals  to  the  Supreme  Court  of  Canada, 
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wlioro  tho  parties  liiivo  agrt'od  Itefoiohand  not  to  apixial), 
titlicr  [tarty  to  tlu;  action  has  ii  rif^ht  to  appeal  to  tlio 
ilij,'li  Court,  if  lu)  is  dissatisfied  with  the  detenniiiatioii 
or  (iiri'ction  of  the  judfie  in  ]>»>nt  of  lair,  or  iijhui  IIk' 
itiliiiisKiiiit  or  rrjictioit  of  any  criiUnrr  (x). 

Appeal  only  on  Law. — It  must  always  bo  rcnit'iuliered 
that  this  appeal  totheIlif;h  Court  is  only  upon  u  question 
of  law  or  ecpiity,  or  as  to  the  admission  or  rejection  of 
any  evidence,  and  at  the  instance  of  the  party  aggrieved, 
riiero  is  no  apjMial  on  questions  of  fact.  At  the  trial  or 
hearing  of  the  action  or  matter,  the  judge,  at  the  request 
(il  either  party,  must  make  a  note  of  any  question  of  law 
niisetl  at  sucli  trial  or  hearing,  and  of  the  facts  in  evidence 
in  relation  thereto,  and  of  his  decision  thereon,  and  of  his 
decision  of  the  action  or  matter  (//). 

The  judge  is  not  hound  to  take  a  note  unless  a  point 
of  law  is  definitely  raised  before  him,  and  he  is  asked 
specilically  to  take  a  note  of  it  (r). 

It  is  a  condition  precedent  to  the  right  of  api)eal 
that  the  (piestion  oti  wliich  it  is  wished  to  appeal  should 
have  been  raised  before  the  county  court  judge  («). 
This  was  decided  under  similar  words  in  the  old  County 
Court  Acts  (//),  and  more  recently  with  refeience  to  the 
words  of  s.  120  of  the  present  Act  {<■). 

(.(■)  County  Courts  Act,  1888,  s.  120. 

(//)  Il'id. 

{:)  It.  V.  Jiuhjv  of  City  of  London  Court  (1894),  70  I..  T.  5'J5. 

(.()  Smith  V.  liiikn;  [1891]  A.  C.  325 ;  00  L.  J.  Q.  B,  G83  ;  U5  L.  T.  407- 

(II)  Scti  lihodcs  \.  LiverjHiol  Investment  Co.,  4  C.  1*.  D.  425  ;  Cldikson 
V.  Miisijrave,  9  Q.  B.  U.  3S0 ;  51  L.  J.  Q.  B.  525 ;  31  \V.  K.  47. 

(( )  In  a  case  decided  upon  like  words  in  s.  Oof  the  Countv  Courts  .\ct, 
1S75  (Seiimuiir  v.  Conlson,  5  <j.  B.  1).  359 ;  49  L.  J.  Q.  B.  004 ;  28  \V.  J4. 
014),  wiiero,  althouf,'b  the  county  court  judge  had  not  been  requested  to 
take  a  note  of  the  point  of  law,  it  appeared  from  the  notes  which  tho 
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see  Supreme  Court  Act,  K.  S.  Canada,  1900,  c.  139,  s.  35  et  seq.  The 
Supreme  Conrt  will  not  ordinarily  reverse  concurrent  findings  of  fact 
l>v  two  Provincial  Courts:  (iioriieMdttlhirxCo.v.  lioiieliaril^2HS,  C^H, 
."isu ;  or  decisions  as  to  procedure:  Toronto  Hail.  v.  Ualfuur,  2  C.  Uv.  C. 
;!14,  325,  830 ;  32  S.  C.  R.  239. 

E.L.  P 
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Till!  point  of  liiw  niu.Ht  1)0  niiHod  at  or  iiiimnllutrlii 
nhi'V  till)  trial.  Wlicrii  a  point  of  livw  wan  iiiisi'd,  witli 
a  r((iu»'st  that  the  jnil^o  hIiouM  take  a  nolo  of  it.  an 
liniir  and  a  half  after  the  trial  was  cr)ntdiidt,Ml  it  was 
held  to  he  too  lati)  ('/».  The  judt;e  is  ri'-iuirud  to  take 
a  note  not  only  of  tlie  point  of  law  rais«'d,  hut  of  tlio 
evidence  relating  thereto,  without  whicli  the  point  of 
law  nii^ht  he  unint.llinil)le,  ami  of  his  decision  oti  such 
point,  and  ho  may  apiiend  his  own  ohservations  to  the 
notes  of  the  evidence  (- ). 

Kollowiii}^  tlie  case  of  Sriiiiiniirv.Coiilsioi,  uiilr,  p.  200, 
it  has  heen  decided  more  than  once  hy  a  Divisional 
Court  that  n  reipiest  to  the  jud^e  to  take  a  note  of  the 
point  of  law,  is  not  a  condition  precedent  to  appeal, 
tliou^'h  the  raising,'  of  the  point  of  law  at  the  trial  is. 
]f  tlie  notes  of  the  jndf,'e  are  not  produced,  the  court 
has  jurisdiction,  under  the  Uules  of  the  Supreme  Court, 
Order  50,  r.  8,  if  satisfied  that  the  tiuestion  of  law 
was  raised   at    the    trial,  to  hear  the  appeal  on   other 

evidence  (./ ). 

Although  it  is  absolutely  necessary  that  the  point  of 
law  on  which  it  is  wished  to  appeal  should  he  raised  at 
the  trial,  it  has  heen  decided  that,  if  the  party  wishing 
to  raise  it  makes  an  application  to  the  county  court 
judge  for  a  new  trial  upon  tiiis  ground,  and  is  refused, 

iudKo  liiul  takni  that  tho  point  of  law  appeared  in  tliem,  and  was 
nccessarilv  dcLiJud  liv  liini,  the  Court  of  Appeal  haviii},'  lieforo  it  the 
material  in  the  notes  necessary  to  enable  it  to  di'terniine  the  point, 
decided  that  it  could  entertain"  the  appeal,  notwithstanding  that  the 
point  was  not  raised  at  the  trial  by  the  party  appenlinK  upon  it.  Huktt, 
L.T.,  in  his  judgment  savs :  "I  do  not  think  that  the  reiiuest  is  a 
condition  precedent  to  the  riyht  of  appeal."  This  case  will  only  ho  of 
importance  in  the  sonnwliat  unusual  circumstances  of  the  judye  niaking 
a  note  of  the  point  of  law,  and  of  the  evidence  relatinK  thereto,  without 
having  been  asked  to  do  so,  but  it  is  certainly  an  authority  for  saying 
that  the  request  is  not  a  condition  precedent  in  every  state  of 
circumstances. 

(d)  I'krpoiiit  V.  Cartinujht,  5  C.  P.  D.  13'J. 

(,)  CliiJord  V.  Thames  Iiontrorks  Co.,  [1898]  2  Q.  B.  114. 

(  0  Wohlcwmitthf  V.  Coste.  flSM;  1  Q.  B.  501 ;  li.  v.  Jiid<p'  of  City  of 
Loiidon  Cotiit,  ante,  p.  lioy.  The  case  of  Look  v.  Gordon,  Gi  L.  J.  i^.  B. 
445,  appears  to  be  overruled. 
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lie  fiiii  llu'ii  H|)i»i'iil  Upon  till'  iMiiiit  of  lnw  iillli()iit;li  iL 
wiiM  iinl  niistcl  at  llir  liiul  of  ilu;  action  (»/).  This 
sccnis  to  1m)  an  oiisy,  thouf^h  piolial)!^  cxiM-nsivf,  way 
of  ^'idtint,'  over  tiio  ditlieuily  otlieiwise  resulting'  from 
tlic  oiniH.nion  to  take  ii  point  of  iiiw  iit  tliu  trial. 

Difficulty  in  Practice.— (.'on.sidfraliU.'  (litliciilty  has 
often  heen  fXiKTienet'd  in  actions  under  the  Kmployers' 
Lialiility  Act  witli  regard  to  ohtainin^'  a  note  of  the 
points  of  law  niis»'d  at  the  trial,  liy  far  tiie  most 
usual  point  of  law  raised  in  tliesu  actions  is  the  suh- 
niission,  made  at  tho  end  of  tho  plainlitl's  case,  that 
there  is  no  evidence  of  liability  under  the  Act  to  he 
sulnuitled  to  the  jury.  Tht!  evidence  relating  to  this 
point  is,  of  course,  tho  whole  of  the  evidence  that  has 
Im en  adduced  on  the  plaintitV's  l)eha!f,  and  this  is  often 
Very  voluminous.  If  tho  ju<l;,'e  has  not  taken  down 
lliis  evidence  as  it  has  heen  given,  the  akernativo 
appears  to  he  ofiered  either  of  hearing  tiie  evidence 
again,  or  of  making  notes  from  memory.  JJotli  these 
courses  are  so  extremely  inconvenient,  that  it  is  not  an 
uncommon  practice  in  these  cases  to  ask  the  judge, 
Iiifore  the  trial  begins,  to  take  a  note  of  the  evidence  as 
it  is  given,  in  anticipation  of  this  point  of  law  being 
taken,  a  course  whif. h  some  judges  agree  to,  and  others 
will  not.  A  late  judge  of  large  experience  was  in  the 
habit  of  signing  as  his  notes  the  notes  taken  by  the 
siiorthand  writer,  a  plan  which  would  l)e  convenient  but 
for  the  fact  that  the  High  Court  almost  invariably 
disallows  the  cost  of  such  notes  (li). 

If  when  there  has  been  a  point  of  law  raised  at  the 
li'i.il,  and  a  re(piest  to  the  judge  to  take  a  note  (even 
sometimes  where  there  has  been  no  reijuest  for  a  note, 
see  ante,  p.  209  n.),  but  for  some  reason  or  another  such 

ill)  Uandleijx.  London,  Edinburgh  and  Olasnow  Assurance  Co.,  [1'.I02] 

1  K    H.  35,0.  <  J  J 

(h)  Baker  v.  Frawr,  9  T.  L.  U.  237  ;  Imt  sec   liarher  v.  Diirl.  [1S94] 

2  *i.  15.  437,  whore  the  cost  of  tLo  shorthand  notes  was  allowed. 
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noti)  is  not  fortlicoiiiiii^  or  iivailabli'  in  the  Hif^h  Court, 
sncli  court  may.  as  lu'foro  stated,  hoar  and  detennine 
tlic  appeal  upon  any  other  evidence  or  statement  of 
uliat  occurred  before  such  judge,  which  may  be  avail- 
able (/). 

This  power  '/weu  to  the  Iligli  Court  does  not  absolve 
tlu!  appellant  from  performing;  the  duty  now  devolvinj;; 
ui)on  him  of  obi.iiniiif;;  a  copy  or  copies  of  the  jud<;;e's 
notes  from  the  county  court  for  the  use  of  the  judfjes 
of  the  iligh  Court  (/,1.  This  was  decided  in  the  year 
18S!»,  in  the  case  of  Mrdniih  v.  ('nrtiniiifit  (/),  where 
it  was  held  that  the  old  practice  for  the  Master  of  the 
Crown  Ofiice  to  obtain  the  notes  from  the  county  court 
no  longer  existed ;  and  it  was  stated  to  be  the  duty  of 
ilie  appellant,  ((s  a  coiKlitinH  jTinthiif  to  the  appeal 
being  heard,  to  furnish  the  court  with  a  cop}-  of  the 
notes.  This  decision,  we  think,  means  no  more  than 
that  it  'is  a  condition  precedent  that  the  appellant 
obtains  the  notes  if  there  are  any  to  l)e  obtained;  in 
other  words,  that  he  tries  to  obtain  them  from  the 
county  court.  If  it  meant  more  than  this,  it  is  certainly 
inconsistent  with  the  later  case  decided  in  the  year  IH'.I!) 
of  WiiJilninuntlif  V.  ('i»iti\  aiilr,  p.  '210,  and  cannot  be 
now  regarded  as  good  law. 

Any  i)arty  who  wishes  to  have  the  judge's  notes  for 
the  puri)ose  of  enabling  him  to  make  up  his  mind 
whether  to  appeal  or  not  may  now  obtain  a  copy  before 
he  gives  his  notice  of  appeal  (/«). 

Jf  the  amount  claimed  is  less  than  4*20,  the  leave  of 
the  county  court  judge  to  appeal  nmst  be  obtained,  and 
the  judge  may,  in  granting  such  leave,  impose  terins 
upon  tlie  appe'lant  (>/).     Where  the  plaintitf  has  lost  the 

(;)  Iv.cS.  C,  wrdt'i-  LIX.,  r.  8. 

(/.)  County  Courts  Act,  1S8S,  s.  121.  See  Crown  Oliice  Jtulcs,  I'JOC, 
rr.  132     VM). 

(/)  23  (-,>.  H.  1).  3;  OS  L.  J.  K.  H.  331 ;  OU  L.  T.  687. 
{ii.)  Coiiniy  Cuurls  A'l,  l-'^H,  ^.  )21. 

^»)  c,tW(s"v.  ctiiir,  13  Q.  B.  1).  cy-1. 
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iictioii,  ami  lias  api)lie(l  to  the  court  for  compensation 
under  tlie  Workmen's  Compensation  Act,  li)0(»,  s.  1  (4), 
wliieli  lias  been  refused,  he  lias  not  exercised  his  option 
under  tliis  Act,  so  as  to  estop  him  from  appeahiiff  against 
llie  <lismissal  of  the  Employcsrs'  LiabiHty  action.  In 
tlic  opinion  of  a  Divisional  Court  (Alvkhstone,  L.C.J., 
and  Wills,  J.),  he  is  entitled  to  appeal  against  both 
decisions,  notwithstanding  the  decision  of  the  Court 
of  Appeal  in  Kihranh  v.  (lixl/iri/  (<»),  With  this  case, 
however,  must  be  carefully  compared  that  of  Xmlr  v. 
Khrtrii-  Onliutiicr  Arcixsiiriis  i'n.  {p),  in  which  the 
Court  of  Appeal  held  (without  saying  whether  Isaacson's 
<a.sr  was  rightly  decided)  that,  where  the  unsuccessful 
plaintitl"  in  an  action  for  personal  injury  applied  to  the 
court  for  compensation,  and  was  awarded  compensation, 
lie  had  exercised  his  option  and  could  not  afterwards 
p.l)peal  against  the  verdict  in  the  action.  The  fact  that 
tlie  plaintitl"  was  an  infant  suing  through  his  next  friend 
was  held  to  make  no  difference,  for  the  application  for 
compensation  must  be  regarded  as  a  step  in  the  action. 

Procedure  in  High  Court.— The  procedure  in  ajjpeals 
is  regulated  by  the  Rules  of  the  Supreme  Court.  The 
a[)peal  is  to  a  Di\'isional  Court  of  the  Court  of  (^)ueen's 
Dench,  and  not,  as  is  the  case  with  appeals  under  the 
Workmen's  Compensation  Act,  IDOtJ,  to  the  Court  of 
Appeal.  These  rules  provide  that  every  ap^ieal  shall 
1)0  by  notice  of  motion,  which  shall  set  out  tlie  grounds 
of  the  appeal  (7). 

This  notice  of  motion  must  be  served  on  the  other 
side(/),  and  entered  in  the  Crown  Office  Department 
of   the   High   Court  within  twenty-one  days   from   the 

(")  I'usf,  Cliai).  VI.,  "Election of  Remedies." 
(/.)  [1900]  2  K.  B.  558 ;  22  T.  L.  R.  732. 

(-/)  Order  LIX.,  rr.  U  -17.  For  form  of  notice  of  appeal,  see 
Appendix  L. 

(r)  If  the  respondent's  solicitor  carries  on  business  in  the  country,  he 
must  be  served  with  the  notice  and  not  his  London  asent.  See 
I'ovi-il  V.  Tliomns  (ln'JfJ),  1  (,».  H.  |).  ".)7, 
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•late  of  tlu'  jud^moiit,  order,  or  liiuling  complained  of, 
HiK'h  iHMiod  to  lie  calculated  from  the  tiiuo  at  which 
the  jndp;ment  or  order  is  signed,  entered,  or  otherwise 
perfected,  or  from  the  time  at  which  the  llnding  or  any 
refusal  is  made  or  given  (.Order  'A\  r.  12).  Tlie  notice 
is  an  eight  days'  notice,  which  eight  days  need  not 
expire  within  the  twenty-one  limited  for  the  setting 
down  of  the  ap2)oal  (s). 

The  time  for  appealing  runs  from  the  date  of  final 
judgment,  and  not  from  the  date  of  refusal  hy  the 
county  coiu-t  judge  to  grant  a  new  trial  (/),  hut,  as 
stated  (intc,  p.  210,  an  ajjpeal  may  he  brought  from  the 
refusal  to  grant  a  new  trial,  in  which  the  same  points 
may  he  raised. 

The  High  ("ourt  has  power  to  extend  the  time  for 
appealing,  or  to  amend  the  grounds  of  appeal  if  they 
are  wrongly  stated  in  the  notice  of  motion  (u),  ])ut  such 
discretion  will  not  he  exercised  loosely  (./). 

Stay  of  Execution.-  An  ajjpeal  is  no  stay  of  execu- 
tion, unless  the  county  court  judge  so  orders,  or  unless 
within  ten  days  after  the  decision  a  deposit  is  made  of, 
or  security  given  for,  a  sum  to  he  fixed  hy  the  county 
court,  which  sum  must  not  exceed  the  amount  of  the 
judgment  (//). 

The  practical  elTect  of  Order  .'>!),  r.  14,  is  that  a  defen- 
dant in  an  action  under  the  Employers'  Liability  Act 
who  wishes  to  a^jpeal  can  always  prevent  execution 
issuing  against  him  by  paying  the  amount  of  the  judg- 
ment into  the  county  court  within  ten  days  of  the  time 
when  it  is  pronounced,  Mith  a  notice  to  the  registrar 
that  he  intends  appealing.     In  practice  he  can  do  this 

(.s)  Tlio  uUl  mode  of  appoaling  by  "  special  raso  "  is  now  abolished. 
See  U.  V.  Sir  Rupert  Kettle  uiul  liroicn,  55  I,.  J.  Q.  B.  470. 
(/)   M'lran!;/  v.  Lijitrut,  V.)  q.  B.  D.  151 ;  50  L.  J.  Q.  B.  459. 
(«)  K.  S.  C,  Oidof  LIX.,  r.  IG. 

(x)  Ci(sack  V.  Loiulon  and  Xorth  Western  Ilnil.  Co., COL.  .T.  Q.  B.  208. 
((/)  K.  S.  C,  Order  LIX.,  r.  14. 
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ill   any  time  within  the  twenty-one   days,  if  oxecution 
lias  not  heen  issued. 

If  one  of  the  parties  should  die  whilst  an  ajipeal  is 
pending,  the  High  Court  has  power  to  add  ins  personal 
representative,  and  afterwards  to  hear  the  appeal  (z). 

Either  party  appealing  may  he  ordered  hy  the  High 
Court  to  give  security  for  the  costs  of  the  appeal  if  such 
party  is  insolvent,  or  so  poor  that  there  is  good  reason 
to  tliink  the  costs  could  not  afterwards  he  obtained. 
An  application  to  the  High  Court  for  security  should 
he  made  promptly.  A  next  friend  prosecuting  an  appeal 
for  an  infant,  and  who  is  insolvent,  may  be  ordered  to 
give  security  («).  Although  it  is  usual  to  order  security 
for  costs,  it  may  he  dispensed  with  in  a  case  where 
jiriiiid  utcii'  a  good  ground  of  appeal  exists,  and  the 
occurrence  in  respect  of  which  the  party  is  seeking 
reparation  l;  the  cause  of  the  inability  to  give  the 
security  (h). 

Where  the  Appeal  Court  does  not  itself  fix  the  amount 
of  security,  but  orders  security  to  be  given  to  the  satis- 
faction of  a  master,  no  appeal  lies  from  the  master's 
discretion  (c). 

By  the  Crown  Office  Rules,  1006,  r.  236,  applications 
for  security  for  costs  must  be  made  upon  two  clear  days' 
notice  of  motion,  and  brought  on  as  though  they  were 
<  .(•  jiarfi'.  The  rule  in  the  Court  of  Appeal  is  that  if  no 
time  is  named  in  the  order  within  which  the  security 
must  be  given,  the  time  is  fourteen  days.  See  observa- 
tions of  Vaighan  "Williams,  L.-T.,  in  18  T.  L.  II.,  at 
p.  r,37. 

All  county  court  appeals  are  entered  in  a  list  in  the 
C!rown  Office,  and  come  on  for  hearing  in  regular  order. 
They  are  spoken  of  as  "  Motions  on  the  Civil  side  "  or 

(,')  lilakcway  v.  I'ateshnll,  [1894]  1  Q.  B.  247. 

(a)  Swain  v.  Fcltuwcs  and  Ajiothcr,  18  Q.  B.  D.  585 ;  53  L.  J.  Q.  B. 
310. 

(6)  Pritchard  v.  Poole,  76  L.  T.  472. 
(c)  Iloare  v.  Mi-rsJieail,  19  T.  L.  H.  G32. 
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sinii)ly  "Civil  Piiiu'r,"'  and  aro  heard  liy  a    Divisional 
Conrl  of  tlu!  Conrt  of  King's  BeuLdi. 

This  Divisional  Court  may  either  dismiss  the  appeal, 
or  enter  .jii(lf,'nient  for  tiie  appellant,  or  send  the  case 
hack  for  re-trial,  either  to  the  same  or  another  county 
court.  It  may  givt;  special  leave  to  carry  the  case  to 
the  Court  of  Appeal  01).  It  cann()t,  however,  reduce  the 
damages  awarded  except  hy  consent  of  hoth  parties 
(llKlt  v.  ]\'(it(,  uiitf,  p.  201).  There  is  a  right  of  appeal 
to  the  Court  of  Ajjpeal  from  the  refusal  hy  tlu;  ])ivisional 
Court  to  give  leavX'  to  api)eal  (< ). 

Appeal  to  the  House  of  Lords.  If  the  case  reaches 
the  Court  of  Api)eal,  and  an  order  or  .judgment  is  made 
thereon  hy  that  court,  an  appeal  lies  from  such  order 
or  judgment  to  the  House  of  Loi'ds  without  leave,  hy 
virtue  of  s.  .']  of  the  Appellate  Jurisdiction  Act,  1H7(» 
(ni)  Sc  40  Vict.  c.  50). 

The  House  will  not  entertain  an  apjieal  against  costs 
only  (./•). 

In  a  case  where  the  appellant  can  make  the  necessary 
altiilavit  of  poverty  and  satisfy  a  conniiittee  of  the  House 
that  he  has  a  tit  case  for  appeal,  he  will  l)e  allowed  to 
appeal  in  jhriiia  juiiijuris. 

{<!)  K,i!i  V.  Jlriiifix,  22  Q.  B.  D.  U'^  ;  58  L.  J.  Q.  B.  182. 
(c)  Uoihiianw  .1/-Mf.s,  [I'.XJOJ  W.  N.  170 ;  Moore,  Ntttlefold  cC  Co.,  v. 
Siihicy  Maniiftictiiriiig  Co.,  73  L.  J.  K.  B.  457. 
(/)  Caledonian  Hail.  Co.  v.  Harry,  [1903]  A.  C.  126. 
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CHAPTER  VIII. 


OF     THE     DOCTRINES     OF     " /.'/.'.S    Jl'SA     LO- 

QriTrit,"  ''v<)Li:xTi  X(f\  fit  ixjiria;' 

AND    CONTIIIIJUTORY    NEGLIGENCE. 

TiiK  coiisidenition  of  three  important  principles  of  law, 
tlu!  latter  two  of  wliich  we  have  previoi'sly  glanced  at 
('////<■,  pp.  (;;{,  (i4),  we  now  propose  t(  consider  in  some 
detail.  One  or  other  of  tliese  princii)les  arises  so  fre- 
(jii(;iitly  in  actions  under  the  Employers'  Liahility  Act, 
1H80,  tliat  a  competent  knowledge  of  them,  and  of  their 
api)lication  to  this  class  of  actions,  is  indispensahle  to 
legal  practitioners  having  the  conduct  of  such  actions. 

Th(i  first  of  these  doctrines,  emhodied  in  the  maxim 
"  /('<  .s  ijnid  liniiiUiir"  signifies  that  the  occurrence  of  an 
accident  may  in  law  he  evidence  that  it  was  caused  hy 
negligence;  the  second,  expressed  ])y  the  maxim"  Vnhnti 
noil  jit  injuria,"  asserts  that  no  legal  wrong  is  conmiitted 
in  exposing  a  i)erson  to  a  risk  which  he  voluntarily 
acceiits ;  tiie  third  declares  that  a  person  cannot  com- 
plain of  personal  injury  in  part  hrought  ahout  hy  his 
own  fault. 


1. — Is  THE  Accident  itself  Evidence  of 
Negligence  ? 

The  principle  of  law  that  "  he  who  affirms  must  prove," 
is  of  general  application  in  all  actions  (is5).    A  plaintiff 

Canadian  Notes. 

(185)  An  Ontario  Act  of  1R9P,  62  Vict.  (2)  c.  18,  s.  3,  creates  an  excep- 
tion by  placing  tiie  onus  of  proving  compliance  witii  certain  statutory 
requirements  upon   the  party  whose    duty    it  was    to  comply:   sec 
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who  niics  111  rt'S[ief 


I  of 


[KTsoiiiil  injury  wliicli  lie  ;ill<'g»!.s 


to  liavt!  lu't'ii  occasioiit'U  liy  iief,'li};eiiei',  luiist  prove  tlio 
iicj,'li^'eiu'(!  oil  wliic'li  lie  relies.  JUit  where  the  iiccideiit 
is  the  work  of  ii  moineiit  lUid  its  orij^'iu  iiml  course 
iiR'iipalilt!  of  l)eiii!4  (lettt't('(l,  the  siiiiie  exact  proof  of 
the    fault    which    causeil    the    injury    is    not    required 


(MrArthinv.  I> 


(iiimiiiiii 


('(irhiiliiiCn.  {<!)  )  (Isr; 


It  foil 


ows 


that  where  the  inference,  raised  hy  the  evidence,  is  one 


e(iu 


iilh 


cons 


isleiit    with    lialiility   or    Udii-liahilitv,    the 


jilaintitV  fiiils  in  his  action,  unless,  as  in  the  case  of 
Ilnniii  y.  (hriiii  Aicidriit  Co.  (/<),  he  can  call  to  his  aid 
a  presumption  of  law.  In  this  case,  which  was  a  claim 
on  a  policy  of  insurance  against  death  by  accident,  the 
tribunal  of  fact  found  the  evidence  so  eipially  halanced 
that  there  was  precisely  the  same  weif,dit  of  evidence  in 
favour  of  death  hy  accident  as  of  suicide: — Ilclil,  that 
the  presumption  of  law  a;4ainsl  crime  entitled  the  plaintitT 
to  recover  on  the  policy. 

(„)  [l'J05]  A.  C.  72 ;  71  L.  J.  P.  C.  30 ;  'Ji  L.  T.  098  ;  21  T.  L.  U.  17. 
(/>)  L.  U.  Ir.  [lOOoj  2  K.  15.  1. 
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ApiuMidix,  pp.  070—971.  Similiirly,  s.  15  of  the  Nova  Siotia  Ait, 
U.  S.  N.  S.,  1900,  c.  179,  s.  15,  piovitks  that  wlnre  it  is  inatiTial  to  show 
fOinpIii'.iR-o  with  fortain  statutory  provisions,  in  r('f,'ard  to  mint's  or  rail- 
ways, passed  for  thu  purposi;  of  preventing  accidi'iits  to  workmen,  tlie  onus 
of  proving  eonipliaiiee  or  dm;  diligeneo  sliall  bt;  upon  the  employer  :  seu 
Appendix,  p.  959. 

(ISO)  In  the  McAifhni-  Cane  the  Judieial  Committee  reversed  tlie 
deeisicii  of  a  majority  of  tlie  Supreme  Court  of  Canada,  :U  S.  C.  it. 
392.  Tlie  Domiuiun  Caitridiic  Co.  v.  Cainis,  2S  S.  C.  U.  3(;i,  is  a  some 
what  si'  ilar  ease.  In  Monti;al  liolliii'i  Mills  Co. v.  Con'orait,  20  S.  C.  U. 
595,  it  was  'lid  down  that  there  must  l)e  "  woiplity,  coneise,  and  con- 
sistent" nresunqition  from  facts  proved.  In  Cnniiiliiin  Cuhnind  Cotlnii 
Mills  V.  Ki-rvin.  liS  O.  H.  73 ;  25  Out.  A.  It.  30  ;  29  S.  C.  K.  47S,  no  onu 
saw  the  accidi  nt,  and  it  could  not  be  asi'crtained  how  it  occurred,  and 
the  Court  refus(>d  to  assume  that  the  absence  of  a  fence  or  yuard  .iround 
the  machinorv  was  the  causi'.  This  ca^e  was  distinguished  in  Wilson 
V.  TAncoln  I'npi-r  Mills  M<xniifactitrinii  Co.,  9  <).  I^.  U.  119;  and  see 
Griffiths  V.  Hamilton  KUctiic  Liiiht  (ind  I'oircr  Co.,  0  t).  L.  It.  290; 
liillinn  v.  Semmins.  7  O.  L.  It.  340.'allirmcd  8  ().  L.  U.  540.  In  Asbestos 
and  Asbcstic  Co.  v.  Diirand.  <).  K.  19  S.  C.  39;  30  S.  C.  U.  2H5,  tlio 
defendants' accumulation  of  dynamite  was  in  the  circumstances  held  to 
h,.  r,c-.'!igeiire  and.  althouuh  the  actual  cause  of  the  explosion  was 
uncertain,  the  defendants  were  held  liable.  Seoulso  Grand  Trtink  Hail. 
Co.  V.  llainer,  30  S.  C.  It.  180 ;  5  C.  Uy.  C.  59. 
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Tlu;  [iroof  of  lluj  liappeninp;  of  an  occurreiici:  ciuising 
injury,  usually  spoken  of  as  the  accident,  is  no  evidence 
that  it  was  occasioned  l)y  nej^ligence  (is7).  This  is  the  rule. 
The  oxce[)tion  to  it  is  expressed  by  the  nuixim  "  //'  x  /'/wf 
Iniiiiliiir,"  and  sif^nilies  that  the  occurrence  or  accident 
may  he  of  such  a  character  as  to  imply  negligence.  In 
(itiier  words,  th(!  nature  of  an  accident  may  ho  such  that, 
by  [a-oving  its  occurrence,  the  plaintill"  thereby  proves 
jiriiiKi  Uii-ir  that  it  was  occasioned  by  negligcsnce.  This 
is  no  exception  to  the  rule  that  "  he  who  atHrms  must 
])r(ive."'  The  onus  of  sbowing  negligence  in  sucli  a  case 
is  still  on  the  plaintitl',  and  he  salislles  this  onus  by 
proving  an  occurrence  so  pregnant  with  inference  of 
negligence  that  in  law  it  is  considered  to  amount  to 
iniiiiii  Jdcic  proof  of  it. 

Test  as  to  Application  of  Doctrine.— What,  then,  is 
the  test  to  be  apjdied  in  deciding  the  (piestion  whether 
or  not  the  accident  itself  is  evidence  of  negligence '? 
whether  the  principle  of  the  maxim  "lien  ijisa  hxinitiir'" 
may  be  relied  upon  '? 

The  answer  to  this  inquhy  has  been  well  given  in  the 
following  words :  "  If  the  thing  causing  the  mischief  is 
shown  to  be  under  the  management  of  the  defendant  or 
his  servants,  and  the  accident  is  such  as  in  the  ordinary 
course  of  things  does  not  happen  if  those  who  have 
the  management  use  proper  care,  it  affords  reasonable 
evidence,  in  the  absence  of  explanation  by  the  defendants, 
that  the  accident  arose  from  want  of  care  "  (<■)  (l8s).    This  is 

((•)  Judgment  of  Eri.e,  C.J.,  in  Scott  v.  London  Dock  Co.,  3  H.  &  C. 
G%  ;  34  L.  J.  Exch.  220 ;  13  L.  T.  (N.S.)  148 ;  13  W.  K.  410. 
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(187)  Cantnla  I'aint  Co.  v.  Tniinor,  28  S.  C.  R.  352;  lioss  v.  Cross, 
17  Out.  A.  li.  2'J. 

(188)  In  Gangster  v.  T.  F.aton  Co.,  25  O.  R.  78;  21  Out.  X.  H.  024, 
aflirmed  24  S.  (J.  R.  708,  thu  unexplained  fall  of  a  mirror  standing 
against  the  wall  of  a  shop  was  bold  snfticiont  evidenco  of  nogligonco  vo 
justify  the  case  being  submitted  to  the  jury.  And  see  (ireat  Western 
i:,iil.'v.  lirnid.  I  Moo.  P.  C.  (N.S.)  101 ;  Qaettec  ami  Lake  St.  John  Rail. 
V.  Jiilien,  37  S.  C.  R.  632 ;  6  U.  Ry.  (J.  54 ;  Bisnaw  v.  Shields,  7  O.  L.  R. 
210 ;  Crawford  v.  Upper,  10  Unt.  A.  R.  440 ;  aud  cases  infra. 
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tlii^  mil!  to  l)f  apiilind.  AVliat  is  tli(>  ri;,'lit  inftironco  to  1h( 
drawn  Iroiii  partii'iilar  facts  wlicii  this  riil«(  is  upplicd  is 
ilsclf  a  (iiicslioii  of  fact,  ami  witii  ro^^'ard  to  this  (litTereiit 
vi(i\\s  oltt^ii  have  homi,  and  must  necessarily  he,  taken  hy 
(HU'erent  minds. 

A  necessary  corolhiry  to  the  rule  is,  tliat  if  the  riKht 
inference  to  he  drawn  from  the  facts  is  one  e(iually 
consistent  with  the  ahsence  as  with  tius  existence  of 
ne^'li^'ence,  tlie  doctrine  of  "  Itin  ijixn  hximlnr'"  does 
not  apply  (»/)  (is'.O. 

Early  Cases  on  this  Point.  Tlie  first  case,  so  far  as 
we  are  aware,  in  which  it  was  laid  down  that  proof  of 
the  occnrrence  of  an  accident  mip;ht  he  itself  jjroof  that  it 
was  due  to  nef,'lif,'ence,  was  the  case  of  Sl.iinierv.  Loinhin, 
Jlriiilitiiii,  rtr.,  Jtdil.  Cn.  (.).  That  case  was  decided  in 
tlie  year  1850,  and  was  an  action  arising  out  of  a  collision 
between  two  trains  helonj^inrr  to  the  defendant  company. 
Pollock,  C.IJ.,  in  charging  the  jury,  told  them  in  direct 
words  that  the  fact  of  the  accident  having  occurred  was 
of  itself  ]irini''i  utric  evidence  of  nef^lisence  on  the  part 
of  the  defendants.  This  direction  was  upheld  by  the  full 
court. 

In  1H(')8  it  was  decided,  in  lii/nir  v.  lioddlr  (/'),  that 

(-/)  Son  Cotton  V.  ^\^ood,  8  C.  1?.  (N.S.)  5G3 ;  Hammack  v.  White,  11 
C.  B.  (N.S.)  588:  31  L.  J.  C.  1'.  129;  .5  L.  T.  (N.S.)  (i7C;  Manzoni  v. 
Doinihix,  C)  Q.  1?.  Ti.  145;  Dureiix.  Lmnlon  nrul  South  Wr.itcni  Hail.  Co., 

n  (i.  15. 1).  •2V^■.  53  r,.  J.  y.  b"  58;  ;c.  A.]  12  Q.  B.  D.  70. 

((')  5  Kxch.  787.  Tim  case  of  Carpite  v.  London,  Brighton,  etc..  Rail. 
Co.  relied  on  in  thU  case,  is  liardly  an  authority  on  the  point,  for  direct 
evidence  of  ne^'ligcncc!  was  tliero  f,'ivonhytho  phiintift,  and  the  question 
of  irs  iji^n  loniiitiir  was  abandoned  on  the  appeal. 

(0  ii  H.  &  C.  722 ;  3:i  L.  J.  Exch.  13;  'J  L.  T.  (N.S.)  450;  12  \V.  U. 
27'J. 
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(is;))  Yowift  V.  Omn  Sound  Drcdric  Co.,  27  Ont.  A.  K.  649.  In  Fnrnur 
V.  Crtiind  Trunk  Unit.,  21  ()  K.  299,  the  absence  of  stakes  in  the 
(sockets  of  a  lumber  car  allowed  the  lumber  to  project  and,  it  was 
allcKod,  caused  the  death  of  an  cmployeu  engaged  in  coupling  cars ; 
hut,  as  there  was  no  direct  evidence  to  show  how  the  accident  hapiiened 
and  its  cause  was  a  matter  for  conjecture,  the  action  was  held  not 
maintainable.  And  sec  Cuniididn  Fitiiiic  Hail.  v.  Smith,  34  N.  S.  K. 
22;  31  S.  C.  R.  -307  ;  I  C,  Uy.  C.  231,  25.5;  lirunell  v.  Cnnadia7i  Pacitic 
R.liL,  15  <).  R,  375. 


DdcnuvK  OF  "  lti;s  irs.\  LoQirnit." 


li-Jl 


tilt!  falling'  i)f  11  biintil  of  lloiir  from  tlii!  defiiiidiuit's 
wiirt'lioiise  iihove  liis  shop  was  prinid  I'lair  evidciico  of 
iR'f^lif^t'iict!  oil  tliti  part  of  tlus  (Itfundaiil  or  his  stu-viinls, 
iiiid  as  no  other  evidence  wus  Riven,  tliat  it  was  sullieieut 
t(i  sustain  a  verdict  for  the  plaintiff,  who  was  injured  hy 
llie  falliii}^  l)arrel. 

FollnvinK  this,  in  the  year  lHt;5,  came  the  well-known 
case  of  Siiill  v.  l,i>ii<li>ii  PocI,  Cn,  {ii},  where  the  Court  of 
llxchecpier  Chanil)er  by  a  luajority  held  tiiat  the  un- 
explained fall  of  haffs  of  sufjar,  which  were  heiiifj  hoisted 
into  one  of  the  defendant's  warehouses,  was  piiiiiu  hal,- 
evidence  of  ne^lif^eiice  agninst  the  conijjany,  and  laid 
down  the  rule  to  I'e  applied  in  such  cases  as  hefore 
stated. 

Tlui  uiH^xplained  falling  of  a  brick  from  a  railway 
i)ridj^e  helon^^ing  to  the  defendants  has  also  been  held  to 
he  itself  prinid  j'arir  evidence  of  negligence  against  the 
defendants  (/<),  and  the  same  rule  has  been  applied  to 
the  sudilen,  and  unusual,  and  unexplained  stopping  of 
a  train  (/)  (I'.to). 

On  the  other  hand,  it  was  held  by  the  Judicial  Com- 
mittee of  the  Privy  Council  that  the  sudden  breaking 
of  the  ringbolt  of  a  carriage,  !iy  which  the  front  wheels 

(„)  Ant,;  p.  21'.». 

(/()  KlU nicy  \.  London,  liriiihton,  etc.,  Hail.  Co.,  L.  H.  5  C.  P.  4U  ; 
;V)  L  .1  Q.  H.  :i00;  ^l  L.  T.  (;-..S.)  880;  IS  W.  K.  lUUU;  in  Kxcheiiuoc 
Cliamber,  L.  H.  0  Q.  H.  759;  W  h.  3.  (,).  B.  285;  24  L.  T.  (N.S.)  ill:!. 
In  giving  judgment  iu  tliis  case,  Cockbuhn,  G.J.,  suys  :  "  This  is  a  oase 
wliero  the  principle  of  res  ijixn  lo(ii(itiir  applies,  although  it  is  certainly 
as  weak  a  case  as  can  well  be  conceived,  in  which  that  maxim  could  l)e 
taken  to  apply." 

(i)  Amjiis  V.  London,  TUbiiry  and  Southend  UaH.  Co.,  22  T.  L.  K. 
222. 

Canadian  Notes. 

(I'JO)  In  O'lliien  v.  Michigan  Central  Hail.,  19  O.  R.  345,  the  un- 
expliiined  fall  of  a  lump  of  coal  from  the  tender  of  a  passing  loco- 
motive was  held  to  justifv  a  finding  of  negligence ;  and  seo  Bisnaw  v. 
.Sliields,  7  O.  L.  U.  210."  In  Corner  v.  Byrd,  M.  L.  K.  2  Q.  B.  2G2, 
the  snapping  of  a  hawser  was  held  to  raise  a  presumption  either  that 
it  was  insutUiient  for  its  purpose,  or  that  tho  ship  was  unsiiilfuUy 
luuidlcd,  In  Cataraqui  liiidrje  Co.  v.  HoleomI),  21  U.  G.  K.  273,  the 
fact  that  after  a  storm  a  steamer  was  found  drifting  against  a  bridge 
was  con>idcred  sulUtieut  immd  Jade  proof  of  negligence. 
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'I'm:  Kmi'lovkus'  Liaiumtv  Act,  1880. 


l)»'cunm  se[»anae(l  fntiii  the  liiiidcr  wlu'elH,  wus  not  evon 
jiriiiii'i  iitri,'  fvi(l(;iic()  of  iicRli^ii'nce  (/.). 

In  }j;iviiig  iudguniut  in  tliis  cast?,  Lord  Ciiki.msfoiio 
refers  to  Smtt  v.  Loindtit  I  huh  Co.,  Miipni.  niid  dis- 
tiiignislu's  it  from  the  one  uiuh'r  consideration  tliiiH: 
"Tn  .SV/<//  V.  I.iniilnii  Ihicl:  Cn.  there  was  the  strongest 
jiiiinii  j'diir  presumption  of  negligence,  l)ecause  it  is 
not  in  the  ordinary  course  of  tiling;;  that  loade<l  bags 
should  fall  out  of  a  wartdiouse  on  a  person  IhjIow. 
]>ut  tliis  case  is  very  ditt'erent.  There  is  nothing  more 
usual  than  for  accidents  to  happen  in  driving  witliout  any 
want  of  care  or  skill  on  the  part  of  the  driver,  and  there- 
fore no  presumi)tion  of  negligence  has  heen  raised  "  (l'.il). 

In  the  case  of  lldiixnn  v.  Liiiicushiii'  ami  )'iirhnhiiY 
Hail.  Co.  (/),  which  was  a  case  of  a  chain  hreaking, 
there  Iwing  slight  evidence  of  a  latent  defect  in  it,  the 
case  was  left  to  tlie  jury,  who  found  for  the  defendants. 
Upon  ajipeal  an  opinion  was  expressed  that  tlie  mere 
fact  of  a  chain  hreaking  was  not  even  priiitii  fuc'u' 
evidence  of  n^^gligence. 

This  opinion  seems  to  have  been  countenanced  by 
A.  L.  SMiTlf,  .T.,  in  I'utlchih>r  v.  FortiHCiir  (in),  who, 
discussing  this  principle,  in  his  judgment  says,  "  We 
think  the  fact  of  the  chain  breaking,  I'lmphd  uitli  tlir 
fitrt  that  it  ir(i>t  ximii  irluit  inmi,  was  some  evidence  to  go 
t..  the  jury."  This  almost  amounts  to  a  pronouncement 
that  tlie  breaking  of  the  chain  by  itself  would  not  have 
aflbrded  any  evidence  of  negligence  («)  (102). 

(A)  Moff.it  V.  Bnkman,  L.  R.  3  P.  C.  115;  2i  L.  T.  (N.S.)  140. 

(/)  -JLQ  W.  K.  'i'M. 

(m)  11  CJ.  B.  1).  474,  ante,  p.  50. 

()i)  Tlio  iiutlior  knows  of  ono  case  brouglil  under  the  Employers' 
Liability  .Act,  where  the  plaiiitilT  only  proved  that  a  chain  which  was 
being  used  to  draw  up  a  set  of  noods  out  of  the  hold  of  a  ship  suddenly 
liroke,  and  the  ^oods  fell  upon  him  and  injured  him.  The  county  court 
judge  non-suited,  and  there  was  no  appeal. 

Canadian  Notes. 

(I'Jl)  In  Crawford  v.  Upper,  16  Out.  A.  U.  440,  the  running  away   of 

n    \;oT~c   atfitrhcd    to  a  -ilcigh  W!i-    doemvd   privui   fnrir   cvideiiri^   of 
neu'ligence. 
(l'J2)  111  Badcock  V.  Freeman,  21  Out.  A.  U.  033,  there  was  no  direct 
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Occurrence  must  raiee  Preiumption  against  the 
Defendant.  It  imist  iihvuys  Ik*  niiuoiulM'i-ed  tlmt  i\ii 
iiecitlmit  may  l»o  ])iimii  Jwir  oviileiice  of  ne};! !>,'»* iic»!, 
without  Ixiing  priimi  J'urir  evidonco  of  negligence  on  tho 
jiiirt  of  tho  clffendivnt. 

Tlmt  im  occurrence  is  Htronfjly  sugRostivo  of  negli- 
;,'t!iice  on  the  part  of  wonie  jjerson  in  no  reiiHon  for 
making  the  (lefondant  liable,  unless  the  presumption  is 
so  strong  as  to  be,  in  the  absence  of  explatmtion,  almost 
overwhelming  that  tlu;  defendant  is  that  person. 

I'pon  this  ground,  viz.  that  there  was  no  sufficient 
evidence  to  comiect  the  defendant  with  the  occurrence 
suggestive  of  negligence,  the  cases  of  ///'///i  v.  Moil- 
mini  {<>)  ;  W'rl/arr  V.  Loiithni,  Ihiijhhui,  rtr.,  lliiil.  Co.  (^j)  ,• 
and  Cliajiroiiiirc  v.  MuHtni  (7)  should  be  consulted  (lid). 

Application  to  Common  Accidents. — In  considering, 
with  the  assistance  derived  from  the  decisions,  the  appli- 
cation of  the  maxim  IIih  ipm  hniiiitiir  to  some  classes 
of  accidents,  out  of  which  employers'  liability  action., 
often  arise,  we  can  oidy  express  our  own  opinion,  and 
this  we  do  with  much  diffidence. 

We  think,  with  regard  to  a  very  common  cause  of 
injury  to  workmen,  viz.  the  breaking  of  chains,  ropes, 
planks,  ladders,  or  other  things  meant  to  supiwrt  or 
carry  weight,  that  the  mere  breaking  is  not  juinu'i  ftu'w 
evidence  of  negligence;  for  this  fact  merely,  does  not 
rai.se  such  an  overwhelming  inference  of  negligence  as 
to   exclude  the   inference  that  the  bre.iking  may  have 

(u)  14  W.  R.  010;  14  L.  T.  (N.S.)  332. 

0>)  L.  K.  4  Q.  B.  093 ;  38  I-.  J.  Q.  B.  241 ;  20  L.  T.  N.  S.  (N.S.)  743. 

(:i)  21  T.  L.  R.  033. 

Canadian  Notes. 

evidence  as  to  tho  cause  of  tho  explosion  of  a  tauk,  but  expert  evideiico 
as  to  certain  defects  being  the  probable  cause  was  held  sufficient  to 
justify  submission  to  the  jury. 

(VyX\  Sp(!  IhmiAl  V.  Canadian  Pacific  Rail..  15  O.  R.  375 ;  liadmroic 
V.  Grand  Trunk  Hail.,  19  O.  U.  VJl;' Giles  v.  Great  Western  Hail.,  30 
U.  C.  R.  300. 


'_"Jl       'I'm:  KMii.oVKits'  LiAiiiiiTv  A(  r,  18X0. 

iirismi  froi  i  liilciil  <lcf»'»'t,  or  otlmr  cauw)  not  tiinouiil- 
iiiK  to  iu'Kli««'iic»'.  Iti  nis«).s  wlicro  it  iimy  Ih)  Hiii<l  to 
\h-  ntiniiioii  kiiitwlctl^'ti  lliiil  iiccidt'iits  of  a  fcrtiiin  iiatmo 
occur,  and  have  I«m)ii  proved  to  occur,  despite  all  reason- 
alile  car*',  such  an  accident  caiuiot  Ih3  said  to  imply 
iie;,'lij^'enct'.  'I'liis  is  really  hut  the  convers(»  of  the  ruK) 
laid  down  in  Smtt  v.  Lmiilnii  Ihnl.  Cn.,  mil,,  p.  '1'1\. 

Nevertheh^ss,  very  sli^^ht  evidi-nce  is  lu^eded,  in 
addition  to  the  fact  of  the  hrealdng  or  i^ivitif^  way  of 
any  of  the  articles  we  have  mentioned,  to  raise  a  jirhiio 
I'm  ir  cas»'.  I'roof  (if  the  fact  that  the  chain  wiis  some- 
wiiat  worn;  that  the  rope  i;pfK'ared  old  and  iH-rished  ; 
that  the  plank  seemed  t<M)  thin ;  or  that  the  ladder 
appeared  to  ii  ivu  heen  used  a  good  deal,  is  the  stirt  of 
evidence  given  in  employers'  liahility  actions,  wiiich, 
added  to  the  proof  of  the  occurrence,  is  relied  u[)on 
to  avoid  a  non-suit  and  show  a  jirinni  I'mir  case  of 
negligence  (I'.U). 

With  regard  to  another  class  of  accidents  arising  from 
the  unexplained  fall  of  works,  or  parts  thereof,  or  walls, 
or  a  general  breaking  down  of  scatl'oMing  (as  <lis- 
tinguished  from  the  breaking  of  one  of  the  articles  of 
which  it  is  comjMJsed),  we  are  of  opinion  that  proof  of 
such  a  fall  or  breaking  down  is  jirlnid  liiiir  evidence 
of  negligence;  for  such  accidents  ajjpear  to  be  within 
the  rule  laid  down  in  ,S''«^^  v.  Lmiiliiii  Jincl,  (',>.,  snjnii. 

Witli  regard  to  probal)ly  the  most  common  source  of 
accidents  in  the  building  trade,  viz.  the  falling  of  nuiterial 
or  articles  from  heights  on  to  workmen  below,  it  is 
believed  that  such  an  acciilent  could  not  i)e  said  to  be 
jiriiiiii  I'aiii-  evidence  of  negligenci!  against  an  employer 
under  the  I'-mployers'  Liability  Act.  The  employei-  is 
even  now,  as  we  ha\c  seen,  only  liable  for  the  neg'igencc! 
of   sonu)    of    his    workmen,    and    the   occurrence    would 
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(r,l4)   1)1   Sun  V.  Duminion  Fiah  ('.■.,  2  U.  L.  U.  G'J,  the  bro.ikiiig  of 
tlio  Liiiii'.'c  of  a  lish  box  Wius  held  Mifliciuut. 
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ccrtiiinly  not  uxehulo  ii  rwihoiuiltio  iiut^rt'iiiu!  tluit  tlin 
iit'«liR»'iict)  limy  liiivn  \m>n  that  of  ii  friiow-scrviviil  of 
tlic  woikiiiiiii  iujiirt'd.  for  wIiohd  iicgligtJiici'  tliti  »'iii|iloy»'r 
iiUKlit  not  1k)  resjioiiHiblo  (r), 

Siiitflxli  IhiinimiH. 
Ill  tlio  Scottish  case  of  \ViU„ii  v.  l.»ii  («),  tht;  iiii- 
j'X|(IaiiH!(l  fall  of  a  Hciirt'oldiiip;  erectwl  hy  a  coiuputriit 
workman,  ami  in  a  usual  maniu'r,  was  lifid  to  j,'ivi)  no 
ri;,'ht  of  action  under  tlio  KmplovcrM'  Lialiiiity  Act  to 
a  workman  who  liad  Iwiai  injured  owiu^'  to  tho  fa!!. 
IJoth  the  slierirt"  Biilistituto,  tho  shinin",  and  tlm  Court 
of  Session  based  their  judgment,  f,'iven  for  the  defender, 
upon  the  ground  that  at  tho  most,  an  error  of  judgment 
liad  been  shown  on  the  part  of  tho  person  who  erected 
ihe  scatVolding.  The  iiplication  of  the  doctrine  of  ''IIih 
il>Mi  liHiiiitiir"  does  n  seem  to  have  heeii  advanced. 
Terhaps  the  findings  ot  fact  that  tlie  scafTold  was  erected 
liya  competent  man,  and  in  the  usual  way,  were  suiHcieiit 
to  rehut  a  presumption  which  otherwise  might  liave 
arisen. 

That  the  Scottish  Courts  recognise  and  sometime.s 
apiiiy  tlie  doctrine  "Ihx  ii»t,t  hitiiiitnr"  in  shown  l)y  tlie 
ease  of  Smr  v.  IhirLir  (t).  A  runaway  horse  and  carriage 
in  hroad  daylight  in  a  public  street  ran  down  and  injured 
the  plaiiititr,  no  explanation  was  given  of  what  caused 
tlui  horse  to  run  away.  It  was  held  that  tlie  oceurrciico 
itself,  unexplained,  raised  a  presumption  of  nogligeiico 
against  the  owner  (195). 

((■)  If  our  conjecture  is  correct,  upon  such  facts  as  wore  proved  in 
Siott  V.  London  Dock  Co.,  the  accident  would  not  lie  evidence  of 
iiogligonce  against  any  employer  in  an  action  under  the  KmplovLrs' 
I.ii   )ility  Act. 

(.s)  [IS'JS]  25  U.  -ISO;  ;J5  S.  L.  ii.  :i2:3. 

(/)  0  P.  42 ;  41  S.  L.  U.  3'J. 
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(I'J.))  Compare  Crawford  v.  Upper,  IG  Out.  A.  K.  410,  xutna,  p   2  ':2 
note  1"J1. 

K.L.  1) 


I  I 


2:^(5       Tin:  Emi'i,ovkk^'  I.iabihty  Act,  1880. 


•2.— TlIK    1)0(  THINK    OF    "VOLKNTI    NON    FIT    INJUUIA." 

We  havo  statciil  previously  (/()  that,  notwithstandiiis 

tlu!    coiiiiiioii    law    duty   impoHed   ui)ou    the    master   to 

cai-ry  on  his  husiiioss  on  such  a  system  and  with  such 

api;!ianot's  as  not  to  expose  his  workmen  to  unreason- 

alile  risk,  a  workman  could  ahsolve  the  master  from  the 

conse(iuences  of   his  hreach  of   duty  in    these  respects, 

l)v  voluntarily  agreeing  to  take  the    risks  arising  from 

their    non-fullilment.      Such    an    aj:;reement    mip;ht   he 

iin[)lied  from  conduct,  and  in  early  cases  under  the  Act 

it,  was  held  to  he  so  im[)lied  where  a  workman  entered 

upon,  or  continued  inadangerous  employment  with  know- 

li'dge  ot  the  danger.     This  was  the  case,  whether  or  not 

the  danger  was  one  which  might  he  called  incidental  to 

the  work,  or  was  occasioneil  hy  the  imperfect  conditions 

under  which  the  employer  t  irried  it  on. 

Cases  at  Common  Law.— This  principle  was  expressly 
])roi)Oinuled  in  the  case  of  J)i/iirii  v.  Lradi  (<),  where  a 
workman  who  knew  of  and  worked  a  new  method  of 
work  introduced  hy  the  emjjloyer  on  the  ground  of 
ec(nioniv,  and  which  was  an  unsafe  metiiod,  was  held 
to  have  voluntarily  ii:curred  tlie  risk.  Buamwkll,  B., 
in  giving  judgment,  says :  "  There  is  nothing  legally 
wrong  in  the  use  hy  an  employer  of  works  or  machinery, 
more  or  less  dangercjus  to  his  workmen,  or  le>s  safe 
tlian  others  that  might  he  adopted.  It  may  he  inhuman 
Ko  to  carry  on  his  works  as  to  expose  his  workmen  to 
\)(',r[\  of  their  lives,  hut  it  does  not  create  a  right  of 
action  for  an  injury  which  it  may  occasion." 

And,  again,  in  Sd.rtcii  v.  Iltiickisirinih  (//),  Willes,  J., 
lays  down  the  law  in  the  same  way,  saying:  "If  a 
servant  enters  into  an  employment  knowing  that  there 
is  danger,  and  is  satisfied  to  take  the  risk,  it  hecomes 
part  of  the  contract  hetwten  him  and  his  employer  that 

(ii)  Anfv,  l>.  04.  (,i)  tiC,  L.  J.  Kxth.  211. 

(a)  2GL.  T.  S51. 


DoCTKINE   OF   "  VOLKNTI    N'ON    FIT   IXJUKIA."      227 

ihii  servant  ahall  expose  himself  to  such  risks  as  he 
knows  are  consistent  with  the  employment  "  (I'JU). 

Of  course,  this  agreement  to  take  the  risk  of  a 
jcirticuLirly  hazardous  work  might  he  made  in  express 
terms,  or  he  necessarily  implied  from  the  description 
of  the  work  so  voluntarily  undertaken.  Perhaps  the 
workman  is  given  increased  remuneration  with  special 
Vfference  to  the  risk  incurred,  in  which  case  it  would  he 
manifestly  unfair  that  he  should  afterwards  complain  of 
the  very  danger  which,  for  valuahle  consideration,  he 
clecled  to  take. 

Hence  it  was  necessary,  in  every  action  hy  a  workman 
against  his  employer,  founded  upon  the  breach  of  the 
common  law  duty  before  stated,  that  the  pleading  should 
stat:^  "  that  the  employer  was  aware  but  that  the  work- 
man was  ignorant "  of  the  danger  or  defect  from  which 
the  injury  arose  {:).  But  since  the  decision  in  Sntitli  v. 
llaLr  and  other  similar  cases,  it  is  more  than  questionable 

(.'■)  (.irilTiths  V.  London  and  St.  Kathciiiic  Doi:ks  Co.,  1:2  Q.  B.  D.  493; 
jd  L.  J.  Q.  B.  504 ;  13  <^>.  B.  D.  2b'J,  C.  A. 
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(r,>G)  Xonnan  v.  Hamiltjn  liridqc  Worksi  Co.,  15  C).  L.  R.  457;  niiiid 
V.  Ji,tl,  13  ().  K.  47  ;  Murphy  v.  C'i/y  of  (HUiwa,  13  ().  1{.  334  ;  Poll  v. 
JLicilt.:i<i  O.  K.  Gl'J;  Webster  v.  Folei/,'.i  B.  C.  K.  137,  at  p.  14'J;  21 
S.C.  U.  5.S0;  Stott  V.  Uritisli  Columbia  Miliimj  Co.,  3  B.  C.  14.  221  ;  24 
S,  C.  )i.  702.  As  to  Quobec,  see  Price  v.  Hoy,  Q.  li.  8  Q.  B.  170;  29 
S.  ('.  11.  4'.)4.  infra,  p.  231,  note  198. 

In  Ander.^on  v.  Northern  Hail,  of  Canada,  25  U.  C.  C  V.  301,  a  man's 
(L'lith  was  L-ausL'd  by  his  pushing  a  woman  out  of  the  way  of  a  negli- 
;;i'utly  moving  train,  that  being  the  only  means  of  saving  liei-,  and  a 
derision  tliat  the  deeeased  had  voluntarily  taken  the  risk  was  uphold 
on  appeal  bv  a  divided  court.  This  case  was  referred  to  in  Connell  v. 
Toirn  of  Prescott,  20  Ont.  A.  K.  49  ;  22  S.  C.  K.  147,  where  the  plaintiff 
voluntarily  put  himself  in  a  position  of  danger  in  endeavouring  to  stop 
lii>  lior^es  frightened  by  an  explosion,  and  it  was  held  his  act  did  not 
jiievent  him  from  recovering  damages  for  injury  received.  In  Tlmrn  v. 
tlanws,  14  yi.  K.  373,  tho  plaintitl's  horses  were  injured  in  an  attempt 
to  drag  away  a  separator  in  danger  from  tire,  and  it  was  held  that  the 
instinctive  act  to  save  property  did  not  prevent  recovery.  In  Imvc  v. 
Xeir  Fairuiew  Corporation,  10  B.  C.  It.  330,  the  above  cases  were  coii- 
sidi'red,  and  it  was  lield  that  the  fact  that  a  guest  in  a  burning  hotel 
delayed  his  exit  in  order  to  rescue  a  fellow  guest  did  uot  prevent  his 
rcro\ering  damages,  and,  the  plaintitf  having  been  non-suited,  a  new 
trial  was  ordered  to  enable  a  jury  to  determine  whether  the  plaiutiH's 
conduct  was  reasonable  in  the  circumstauccs. 
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whether  a  pleading,  In  which  the  workman  omits  to 
negative  his  knowledge  of  the  danger  whnh  occasioned 
the  injury,  could  now  he  held  to  ho  a  pleading  necessarily 
disclosing  no  ground  of  action  (lUT). 

Presumption  could  be  Rebutted.-This  presumption 
was   never  regarded  as  a  pn-'uniijitin  jurix  rt   ,},■  Jiiir, 
neither,  as  far  as  we  know,  was  it  ever  attemi)ted  to 
he   laid   down    that   the  workman   could  not   repel  the 
presumption  hy  showing   that  in  fact  it  was  a  wrong 
one,  and  that  "he  never  did  voluntarily  contract  to  run 
the 'particular  risk  of  which  he  afterwards  coniplaiiuul. 
'I'his  is  shown  hy  the  case  of  llobnrs  v.  Clarhr  (a),  where 
ihi.  plaintiff  had'^heen  ;;:jured  through  certain  machinery 
which  had  at  one  time  heen  fenced,  hut  of  which  the 
fencing   had   hroken    away.      The    plaintiff    admittedly 
knew  of  the  danger,  and   gave   evidence   that   he   had 
complained  of  it,  and  that  the  defendant  had  promised 
that   it   should   he   remedied.      The    plaintiff   was   held 
entitled  to  recover  upon  the  ground  that  this  evidence 
rehutted    the    presumption    that    the    risk    had    heen 
voluntarily     incurred  {!>).       Another     very     important 
question  considered  in   the   case   was,  whether   or   not 

{a)  0  H.  &  M.  34'J ;  7  II.  &  N.  'J37 ;  30  L.  J.  Kxch.  135  ;  9  L.  T.  178  ; 

'■'  Tm  Tin.  case  has  been  supported  upon  the  ground  that  the  dofcudant 
I,al  hwn  "uiltv  of  a  breach  of  statutory  duty  (see  judgment  of 
t  v.^  T..J  in  r^o»,„,s  V.  Q.artrrvunn,-),  but  this  does  not  appear  to 
hive  beau  '^o  In  «ivin«  jud-inent,  CocKnuiiN.  C.J.,  says  :  '  It  \sab 
!o,en  to  eonsiderable  d''oul>t '  .l.cther  the  defendant  ojed  to  he 
,,Ki^  ti«  anv  statutory  dutv  to  fence  the  machn.erv  the  nlaintifl  beu  g 
e  he  a  child  •  nor  '  voung  person  '  to  whon.  the  Factory  Acts  m  o  ce 
t  that  time  [7  &  8  Viet.  e.  ir,,  and  19  A  20  Vict.  e.  38],  alone  applied 
The  inajontv  of  the  Court  of  Kxchequer  certainly  did  not  decide  the 
case  on  the  ground  of  a  statutory  duty. 

""^Z.  ^l::;..  V.  C„na.U,n,  Va.i,.  V.nl  15  M.  ^f  .^-^ '^ 
vvus  h'id  down  that  the  stafnient  of  claim  should  a  lege  ti-^'t  *''« 
nastc  \vas  aware  of  the  defe.ts,  but  need  not  allege  that  -he  worknun 
'^s  ig-.mrant  el  then.;  Canada  Woolh>,  Milh  v.  7  n,;-/u,  35  S.  t.  K. 
-194   where  knowieJge  was   imputed;  Lake  \.  Dnity.  •'•■!■  -^.  Ji.  "•'-. 

ntvr-  ''■-"'  ^'-"^  ^'''"' •  1"  ";,^V  '^\,  /.*T'r,7'-  2i"s'c'u 

). .  ..:^  j'^:;    5  Af.  R.  Si;.') ;  Wchf.tii-  v.  Foky,  2  H.  <-•  Iv   137  ,  2\  b.  ^-  iv. 
580 ,'  and  see  p.  lO'J,  note  93. 
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tlio  pi-osiunption  that  a  workman  ac'('ei)ts  tlie  risks  of 
till'  ciiiploymcnt,  oxtemls  lo  risks  not  in  existence  at  the 
time  the  contract  of  service  was  entered  into,  but 
wliich  have  arisen  since.  On  this  point,  Cockkuun,  CT., 
s;iys  :  "  No  tlonht  when  a  servant  enters  on  an  employ- 
ment, fnmi  its  nature  necessarily  hazardous,  he  accepts 
tlie  service  subject  to  the  risks  incidental  to  it ;  or  if  he 
thinks  proper  to  accept  an  (employment  on  machinery 
(1(  fective  from  its  construction,  or  from  the  want  of 
proper  repair,  and  willi  knowledge  of  the  fact  enters 
on  tlie  service,  the  master  cannot  be  held  liable  for 
injury  to  the  servant  within  the  scope  of  tlie  danger 
wl  ich   both   tlie   contracting    parties    contemplated    as 

cidontal  to  the  employment.  The  rule  I  am  laying 
down  goes  only  to  this:  that  the  danger  contemplated 
on  entering  into  the  contract  shall  not  be  aggravated 
by  any  omission  on  the  part  of  the  master  to  keep  the 
machinery  in  the  condition  in  which,  from  the  terms 
of  the  contract,  or  the  nature  of  the  employment,  the 
servant  had  a  right  to  expect  it  would  be  kept." 

The  same  judge,  however,  in  a  later  case,  gives  his 
opinion  of  what  is  the  efl'eet  of  a  workman  continuing 
in  an  employment  after  becoming  aware  of  new  risks, 
to  which  lie  was  not  exposed  at  the  time  of  entering 
the  employment,  saying:  "When  he  (the  workman) 
becomes  aware  of  the  danger,  his  proper  course  is  to 
(piit  the  service.  If  he  continues  in  it,  he  is  in  the 
same  position  as  though  he  had  accepted  it  with  a  full 
knowledge  of  its  danger  in  the  first  instance,  and  must- 
be  taken  to  waive  his  right  to  call  upon  the  employer 
to  do  what  is  necessary  for  his  protection "  (c).  This 
dictum  is  certainly  not  good  law  at  the  present  time. 

In  the  same  case,  Mellish,  L.J.,  was  of  opinion  that 
merely  continuing  in  the  work  with  the  knowledge  of 

(c)  Judgment  of  Cockbubn,  C.J.,  in  Woodkij  v.  Metropolitan  Bail. 
Co. ,2  Exch.  Div.  384.  There  was  the  greatest  difference  of  opinion 
!'.nio!!!XHt  the  judges  as  to  whether  upon  the  facts  in  this  ease,  the 
plaintiff  had  voluntarily  incurred  the  risk. 
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Uic  daiiproi'  was  not  a  iiccossary  inferonco  in  point  <>/  hue 
that  the  risk  was  vnhmtarily  incnrrod. 

Effect  of  the  Statute  of  1880.— VVlipii  in  tlio  yoar 
IHHl  the  liniployers'  Liability  Act,  IHHO,  cani(!  into 
force,  ])Iacinp:  ////  xidtiitr  on  employers  the  ohliKation 
which  we  have  j)revioiisly  seen  rested  upon  them  before, 
to  ns(*  reasonable  care  tliat  their  plant  and  machinery 
were  in  proper  condition,  and  taking  away  from  them, 
to  a  limited  extent,  the  defence  of  "  common  employ- 
ment," a  new  impetus  was  ^\xin\  t(  defences  founded 
on  the  maxim  "I'nhiiti  imn   lit  injnriu." 

In  a  very  short  time  after  the  Act  came  into  opera- 
tion, it  was  decided  that  it  was  p(!rmissible  for  a  work- 
man to  contract  witli  his  eii;i)lover  that  the  Act  should 
not  apply  to  his  contract  of  F,(>rvice  at  all  ('/).  Not  until 
the  year  IKHd  had  the  High  Coiu-t  to  consider  the 
(piestion  to  what  extent,  if  at  all.  the  duty  imposed  upon 
employers  by  this  Act  was  ntl'ected  by  the  doctrine  of 
"  ViiJiiiti  iinii  tit  injiiri'i,"  and  whether  it  still  applied  to 
the  relationship  between  them  and  their  workmen,  also  the 
wider  question,  what  were  the  true  limits  of  the  doctrine. 

Since  this  time,  however,  the  question  has  been  a  very 
vexed  one,  and  the  principle  on  which  the  doctrine  was 
established,  its  ai)plicability  to  workmen,  and  its  limits, 
were  discussed  and  re-discussed  in  different  cases  in  the 
Court  of  (^)ueen"s  J3ench,  the  Court  <  f  Appeal,  and  finally 
in  the  House  of  Lords  (lOS). 

Wi'Jiliii    V.    lliilliinl  (r)    w-as   the   first   of    these   cases. 

(d)  Griffiths  v.  Karl  Dudley,  ante  p.  S5. 

(<•)  17  (J.  B.  I),  lli-2 ;  55  L.  J.  Q.  B.  3'J5 ;  5 1  L.  T.  (X.S.)  532 ;  31  W.  K. 
455. 

Canadian  Notes. 

(198)  Tho  At'ts  v'  Ontario  (s.  G),  Brilisli  Columbia  (s.  C),  Nova  Kcotia 
{s.  5),  and  Kow  Jitun<wicli  (s.  5),  jirovido  expressly  that  a  workman 
"shall  not  by  reason  omy  of  his  continuing  in  the  employment  of  tho 
employer  with  knowled^je  of  the  defect,  negligence  ...  bo  deemed  to 
have  voluntarily  incurred  tho  risk  of  the  injury."  The  elTect  of  the  Act 
was  considered  in  McClohcrty  v.  Gale  Manufacturing  Co.,  19  Ont.  A.  K  , 
at  p.  120.     In  Ilaifjht  v.  Wort7nan  and   W'ard  ^^anuf^cturing  Co.,  24 
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The  liii(lliif:;s  of  the  county  court  judgo  on  wliicli  tlio 
iippciil  was  hrourrlit  wore  as  follows:  Tliut  a  dftVct  in 
the  plant  existed  ;  that  it  was  apparent  to  everyone ; 
that  the  deceased  man,  in  respect  of  whose  death  the 
action  was  l)rou<:;ht,  knew  of  such  defect ;  and  that  (with 
reference  to  a.  2  (:})  of  the  Act)  he  knew  also  that  the 
employer  was  aware  of  the  defect. 

The  considered  judgmcii*  of  tlie  Divisional  Court  was 
to  the  effect  that  the  Employers'  Liability  Act  had  taken 
away  from  the  employer  the  defence  of  "  ]'<ilriiti  ikhi  lit 
iiijinin,''  A.  L.  Smith,  J.,  saying:  "What,  then,  is  tho 
result ".'  Tt  is  this,  that  the  defence  of  contributory 
uesligence  is  still  left  to  the  employer,  hut  the  defenct; 
of  common  employment,  (iml  alua  the  dii'mcr  thdt  thr 
sirrriiit  hail  cniitrai-li'il  to  tdl.c  iijimi  Itiiiixrli'  thr  liimini 
rishx  (itfiiiiliii'i  thr  tntfl:,  avr  taLcii  (iirai/ jhoii  liim." 

That  this  statement,  so  far  as  it  related  to  the  effect  of 
the  Employers'  Liability  Act  on  the  doctrine  of  "  Vnlntii 
null  lit  injuria,"  was  far  too  broadly  stated,  must  now  lie 
admitted. 

Decision  in  Thomas  >'.  Quartermaine. — Then  came  tho 
since  often  quoted  case  of  Tlnmax  v.  (Jnartiiinainf  ( / ). 
The  plaintiff"  was  a  workman  employed  by  the  defen- 
dant at  his  brewery,  and  sued  his  employer  under  tho 
Employers'  Liability  Act  for  injury,  alleged  to  have  been 
caused  by  defective  plant.     'J'he  allegt  d  defect  was  that 

(/)  17  Q.  B.  D.  114 ;  5C  L.  J.  Q.  B.  341 ;  18  Q.  B.  D.  G85,  C.  A.  ;  57 
L.  T.  (N.S.)  537 ;  3  T.  L.  R.  495 ;  35  W.  K.  555. 
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().  U.  018,  the  workman  had  boon  previously  omployod  and  had 
knowledge  of  defects  in  a  machine,  and  returned  to  work  knowing  the 
defects  had  not  been  remedied,  but,  it  having  been  found  by  the  jury 
that  be  did  not  fully  appreciate  tho  risk,  it  was  held  ho  could  recover. 

Ill  the  Quebec  case  of  Price  v.  lloy,  Q.  R.  8  Q.  B.  170;  29  S,  C.  R. 
494,  the  defendant's  foreman  called  for  volunteers  to  attempt  to  save  a 
bridge  from  destruction  by  floods.  One  of  the  volunteers  having  been 
drowned,  it  was  held  that  the  maxim  "  Volenti  non  tit  injuria  "  did  not 
apply,  the  case  being  one  of  ''  fatite  commune,"  and  that  the  damages 
ought  to  be  divided  accoiaing  to  l.^UebeC  Juii^utudeuce ;  see  i>.  24U,  nule 
200. 
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ii  cooliiip;  viiu  oil  tli('  [)ri)inis('S,  iiiid  nciir  wliicli  plaintiff 
liiid  U)  work,  WHS  iiisutlieieiilly  prolected,  tlio  only  pro- 
teclion  beius  ii  riin  or  sill  fourteen  or  Kixteen  inches  in 
liei^'ht  aliove  the  floor  of  the  room.  The  jdaintitt'  fell 
into  the  vat  and  was  injured.  The  county  court  jud^e 
found  the  following,'  facts:  (1)  That  there  was  a  defect  in 
the  works  hy  reason  of  there  hein^  no  sutiicient  fence 
rdiind  the  vat;  ("2)  that  the  defendant  was  sniltyof  net,'li- 
f^t'iicc  in  not  haviiif:;  fenced  the  vat ;  (:i)  that  the  accident 
was  caused  hy  such  defect;  (4)  that  both  the  plaintiti'  and 
the  detVndaiit  knew  of  the  defect ;  ("))  that  the  plaintiff 
was  not  K'lilty  of  contrilmtory  negligence. 

JJolli  the  Divisional  Court  and  the  Court  of  Appeal 
(Lord  Ksiiicu  dissenting)  held  that  upon  these  findings  the 
doctrine  "  I'nlriiti  ikhi  jit  injiir'ut"  applied;  that  plaintiff 
must  he  lield  to  have  voluntarily  taken  the  risk  of  injury 
fi'oiu  this  source ;  and  that  he  could  not  recover. 

Lord  .Justice  1>o\vi:n.  in  an  extremely  able  judgment, 
after  ])oiiitin;^'  out  that  this  defence  of  "  I'olinti  imii 
Jit  iiijiirid  "  was  distinct  from  that  of  contributory 
negligence,  and  discussing  all  the  cases,  said  as 
follows  (//)  : 

"It  is  no  doulit  true  that  the  knowledge  on  the 
part  of  the  injured  person,  which  will  prevent  him 
from  alleging  negligence  against  tlu;  occupier,  must 
be  a  knowledge  under  such  circumstances  as  leads 
necessarily  to  the  conclusion  that  the  whole  risk  was 
voluntarily  incurred.  The  maxim,  be  it  observed,  is 
not  'scienti  imt jit  iiijin-in,'  but  'volenti.'  It  is  plain 
thi>t  such  knowledge  may  not  be  a  conclusive  defence 
— but  where  the  danger  is  one  incident  to  a  perfectly 
lawful  use  of  his  own  premises,  neither  contrary 
to  statute  nor  common  law,  where  the  danger  is 
visible  and  the  risk  ai)preciated,  and  irlnTf  tJir  iii- 
Jiinil  ]>irHnii,  l.iiiiiriini  <iii(J  (ipitrfiidtimi  imtli  rislc  and 
datiiji  i\  nijinitinili!  i-in-ninitiTit  them,  there  is,  in  the 
(g)  5G  L.  J.  Q.  B.,  at  p.  34'J. 
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ahseJice  of  furtlier  acts  of  oiniHsion  or  conimissioii, 
no  evidonco  of    nef^li^'ciice    on    tlio    part    of    tlio 
occupier   at    all.     Knowledge   is   not    a    coiiclusivo 
(leffiice    in    itself.     ]>ut   wlien   it   is    a    knowledge 
under  circumstances  that  leave  no  inference  open 
itut   one-  namely,  that  the  risk   has   been    volun- 
tarily   encountered  -    the     deft. ice    seems    to    me 
complete"  (ii>'.»). 
1 1  will  thus  he  seen  that,  so  far  from  ado[)ting  the 
view  taken   by  A.  L.   Smith.  J.,  in    Wihlin   v.  Ihtllnnl 
(itiiti-,  p.  'l'-\\),  tliat  the  etl'oct  of  the  Kmployers'  Liability 
Act  was  to  take  away  this  defence  from  an  employer,  the 
(iiiul  in  this  case  laid  down, not  omy  that  the  defei'.ce  may 
apply  to  the  relation  of  employer  and  workman,  but  that 
wlieri!  the  risk  is  apparent,  and  the  workman  knows  of  it 
and  ai)preciates  it,  his  assent  to  the  risk  may  l)e  imi)li(ul. 

Was  the  Law  as  Declared  by  Bowen,  L.J.,  Right  ?— 

It  is  important  to  remember  that  the  law  i'.s  laid  down 
by  15owKN,  L..T.,  in  this  judgment  has  never  been  (pies- 
tioned.  It  is  not  correct  to  declare,  as  is  sometimes 
done,  that  this  doctrine  as  aJecting  workmen  has  been 
abolished  by  the  decision  of  the  House  of  Lords,  in 
tilt'  case  of  ,S////7//  v.  lUtlrr  (li).  As  we  shall  hereafter 
see,  the  decision  in  that  case  did  not  turn  nearly 
so  much  upon  what  was  the  law,  as  upon  what  was 
the  proper  inference  to  be  drawn  from  the  fact  of 
knowledge  of  danger,  combined  with  continuance  in  the 
employment. 

In  the  case  of  Ydnimiith  v.Fniiirr  (;)  the  same  question 
again  arose.     A  workman  who  had  been  injured   by  a 

(/()  [1891]  A.  C.  323 ;  60  L.  J.  Q.  B.  083 ;  G5  L.  T.  407. 
(i)  10  Q.  B.  D.  047  ;  57  L.  J.  Q.  B.  7 ;  4  T.  L.  R.  1. 
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(199)  Lawson  v.  Packard  Electric  Co.,  Limited,  16  0.  L.  R.  1,  soo 
.Mvi.ocK,  (J.J.,  at  p.  14;  Montreal  Park  and  Island  Hail.  v.  MclJoiifjnll, 
yO  S.  C.  R.  1 ;  Broiisscan  v.  BHanger,  Q.  R.  5  S.  C.  298,  and  6  S.  C'.  75. 
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vicious  liorsp.  lia.l  ropoato.lly  coinplaiiK!.!  to  his  f(mman 
tliat  li.'  was  riNinircl  in  driv.;  it,  l.ut  liad  l.fon  nsassurod 
1.V  tlie  statumoiit  tliat  if    injury  hapiunicl  to  hini  tlus 
(.'niplov.T  would  liavc  to  nial<o  liini  c-ouipousation.     Tlu! 
c-ouMtv  court  jud^'e  Imvin^'  nou-suitrd  tlio  plaintitr  in  liis 
action  on  tlio  autliorityof  Tli«iii'i.-i  v.  (jnarhnmiiur.  it  was 
lield  on  appeal  by  Lord  Ksiikii  and  Lim.i.ky,  L.J.  (silting 
ii>a  Divisional  Court),  that  this  non-suit  was  wron^'.    Tlio 
court  did  not  disapprove  of  tho  rule  laid  down  hy  15o\vkn, 
L..T.,  in  lltoHutx  V.  tjiiiirtrnii'iiii,'  ,•  indeed,  they  accepted 
this  exposition  of    the   law,  for,  sitlins  as  a   Divisional 
Court,  they  were  hound  to  do  so;    hut  enf,'rafted    this 
dislnictionupon  it     that  the  question  whether  a  work- 
man could  he  said  to  he  "  mln,^-  was  a  (piestion  of  fact, 
dcpcndinj^  upon  the  tnideiice  adduced  in  each  case,  and 
that  the  court  had  no  ri-ht  to  draw  the  inference  merely 
from  continua:-  -e  in  the  employment  with  knowledge  of 

the  risk  (200). 

In  his  judgment,  Ltnolky,  L.-T.,  says :  "  The  facts  of 
each  particular  case  must  1)6  ascertained  and  considered. 
If  nothing  more  is  proved  than  that  the  workman  saw- 
danger,  reported  it,  hut  on  heing  told  to  g )  on  wait  on 
us  l^efore,  10  avoid  dismissal,  a  jury  may,  in  my  opinion, 
properlvlind  that  he  had  not  agreed  to  take  the  risk,  and 
had  not  acted  voluntarily  iti  the  sense  of  having  taken 
Vie  risk  upon  himself.     Fear  ot   dismissal  rather  than 
voluntary  action  might  properly  he  inferred.     -1  .''"■('•"'■ 
might  tlie  jury  pvoperly  come  to  such  a  conclusion  if  it 
was  proved  that  the  workman  was  told  not  to  mind,  and 
that  if  any  accident  happened  the  employer  must  make 
it  good."     The  case  was  sent  down  for  a  new  trial,  hut 
special  leave  was  given,  u  it  was  wished,  lo  take  it  higlu^r. 
No  further  appeal,  however,  was  prosecuted. 
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CJOO)  Compare  Tobin  v.  New  Gl>s,jow  Iron,  Cunl,  and  ^'''-[■^^■'^^ 
N.  S.  R.  70;  and  see  Nicholls  Chemical  Co.  v.  horster,  Q.  R.  15  K.  B. 
411. 
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Tliisciiso  WHS  followed  l)y  a  Divisional  Court  in  ()'il"'rnr 
V.  'I'll'    L"ii<lnii  (iinl  Scith   Wrxtiiii  Itnil.  Co.  (/.). 

Tlic  qtH'stion  arose  w^wm  in  n  somewhat  peculiar  form 
ill  a  case  of  ('hiin]i  v.  Applihti  (/),  where  a  workman  had 
met  with  liis  deatli  hy  falling  otV  a  sta^'in^'  wliicli  had 
liceii   erected   in  the  middle  of   tlio  river   Thames,  and 
whicli  was  insutViciently  guarded.   The  action  was  hrouRht 
hy  the  widow,  and  the  evidence  was  tliat  the  deceased 
man  liad  worked  on  the  sta^in^  for  ahout  a  week,  and 
Ihal  till'  fact  of  the  insumcient  KuardlnR  was  ni.parenl. 
In   tliis   case   the  question  as   to   whether  the    plaintilV 
knew  of  and  voluntarily  incurred  the  risk  was  h'ft  to  the 
jury,  who  answered  it  in  the  aftirmative.     A  new  trial 
was  applied  for  on  the  ground  that  the  workman  heins 
dead,  and  conse(iuently  no  evidence  hein;:;  given  as  to  the 
state  of  his  mind  witli  reference  to  the  risk,  he  could  not 
he  assumed,  in  the  absence  of  any  such  evidence,  to  bo 
'•  ruJnn:r     That  the  finding  of  the  jury  upon  this  point 
was  only  a  guess.     The  court  refused  a  lU'W  trial,  holding 
that  the  knowledge  of  the  defect,  coupled  with  the  con- 
liiiuance  in  the  employment,  was  some,  if  not  conclusive, 
evidence  of  willingriess  to  incur  it. 

Really  a  Question  for  the  Jury.— The  above  case 
shows  that  a  jury  iimn  draw  the  inference  of  willingness 
to  incur  a  risk  from  the  fact  alone  that,  with  knowledge 
of  the  danger,  the  workman  continued  to  work. 

It  has  been  decided  by  a  Divisional  Court  that  the 
doctrine  of  "  Volruti  iioniit  injuria  "  does  not  apply  when 
the  negligence  of  the  employer  consists  in  the  breach  of 
a  statutory  obligation  (//()  (201).    This  must  be  regarded  as 

(/.•)  <>!  Q  B  B  221  •  57  L.  J.  Q.  B.  018.     Sen  also  i  •'  tbo  same  point, 
7vlr'/s",«  V,  Ilmubisiilc,  '20  Q.  B.  I).  859;  57  L.  J.  Q.  i..  347. 
(l)  58  L.  J.  Q.  B.  141 ;  GO  L.  T.  542  ;  5  T.  L.  H.  88. 

m)  rxiddele,/  v.  Granville,  10  Q.  B.  D.  423;  50  L.  J.  Q.  B.  501 ;  57 
L.  T.  2G8.  Both  BowEN  and  Fry,  L.JJ.,  in  their  judgraents  in  Thomas 
V  Quartcriiuiinc.,  draw  the  same  distinction.  See  also  Groves  v.  Lord 
(Vimbt  M,  ante,  p.  7,  and  remarks  of  Lord  Hf.uschell  in  Smiili  v. 
Baker,  [1891]  A.  C,  at  p.  3G5. 
Canadian  Notes. 

(201)  Rodgcrs  v.  Hamilton  Cott:M  Co.,  23  O.  R.  425,  see  judgment 
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wiUlc'l  Iiiw,  iiUliouRli  wf  think  tlii!  reasoning  hy  wliidi  it 
is  stiiniortcil  woiilil  cquiilly  prevent  tlio  application  of  tlui 
principle  of  "  I'olmti  im,,  lit  injuria"  to  uctioiiH  l)rour;lii 
uii(l«'r  tlu!  Kniploycrs'  Liiil.ility  Act.  Tlio  wholo  of  tho 
ol)ligation  inipostMl  by  llio  Kniployrrs'  Liability  Act  is  a 
btatiUory  ohli^^ution,  and  it  nii},'lit  well  I.e  arguwl  upon 
tho  authority  of  this  decision  tliat  the  doctrine  could 
not  apply  to  any  action  founded  upon  a  breach  of  that 
Htalutt!,  wnereas  we  have  seen  it  has  been  reimatedly 
decided  that  it  does. 

In  1885)  the  question  of  the  extent  of  the  doctrine  of 
"  ]',,!,  iiti  nun  lit  injuria"  was  incidentally  considered  for 
the  first  time  in  the  House  of  Lords,  with  reference  to  the 
Employers'  Liability  Act,  in  the  case  of  Mmihrr'/v.  (Invt 
W'rxtirn  Jiiiil.  ( '".  ("),  where,  althotiKli  some  of  the  learned 
lords  were  of  opinion  that  the  plaintitl"  was  disentitled  by 
the  application  of  the  maxim  of  "  lOhnti  n^n  jit  injuria," 
the  decision  was  not  given  ui)on  this  ground,  and  the 
question  of  the  limits  of  the  doctrine  was  expressly  "  left 
open." 

Decision  in  Smith  v.  Baker.— Finally,  in  the  year 
18;H,  came  the  decision  of  the  House  of  Lords  in  Smith 
V,  />'(//.<;•  (u),  a  case  of  importance  undoubtedly,  but  in 
reality  only  minimising  in  its  application,  and  not  alto- 
gether abolishing,  the  doctrine  which  we  have  been 
considering,  so  far  as  it  had  been  held  to  affect  actions 
under  the  Employers'  Liability  Act  (202). 

In  reality  the  decision  goes  but  little  beyond  those  in 

(n)  58  L.  J.  Q.  B.  503  ;  5  T.  L.  R.  4Cfl. 

(o)  [IS'Jl  I  A.  C.  H-2-0  ;  (50  L.  J.  Q.  B.  CS3 ;  C5  L.  T.  467,  ante,  p.  233. 
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of  Stueft  J.,  at  p.  435 ;  Love  v.  New  Fairvieiv  Corporation,  10  B.  C.  R. 
330  •  Bell  V.  Inverness  Rail,  and  Coal  Co.,  42  N.  S.  R.  265  ;  Dean  v. 
Ontario  Cotton  Mills  Co.,  14  O.  R.  119;  see  judgment  of  Wilson,  C.J., 
at  p.  128. 

(202)  Smith  v.  Baker  was  followed  in  the  Supremo  Court  of  CaiiaOa, 
m  Canada  Atlantic  Hail.  v.  Hurdman,  25  O.  R.  209;  22  Ont.  A.  B. 
292;    25  S.   C.   R.  205,  where   a   jury's    finding   that    the    deceasea 


Doctrine  of  "Volknti  non  fit  iNJiniA."    2U7 

y,timniitli  V.  Fimin-  anil  Oxhonir  v.  Linulnn  ami  S'i'ith 
WiHtmi  Iliiil.  ('i>.     See  «»N',  pp. '2:14,  2:«. 

Till!  fivctH  of  the  case  were  as  follows ;  The  plainlirt"  was 
workiiis  in  a  railway  cutting  with  a  hammer  and  drill 
wliuii  a  stone,  which  was  heing  "jibhed"  over  his  head 
by  mt-ana  of  a  crane,  slipped  iwm  its  fastenings,  fell 
upon  liim  and  injured  him.  The  plaintilY  admitted  that 
In-  knew  of  the  practice  of  slinging  stones  over  his  head, 
and  that  the  practice  was  a  dangerous  one,  and  said  that 
he  had  told  the  crane  driver  that  it  was  dangerous.  He 
had,  however,  contiimed  to  work  exposed  to  this  risk 
[,)r  four  or  five  months.  The  jury  in  the  county  court 
found  that  the  plaintiff  had  not  voluntarily  taken  a  risky 
employment  with  knowledge  of  its  risk.  The  important 
<|uesti()n  for  decision  in  the  House  of  Lords  was  as  to 
whether,  under  these  circumstances,  the  plaintiff  was 
disentitled  to  recover  by  virtue  of  the  doctrine  of  "  Vohiiti 
„„>,ji(  injinix."  The  Court  of  Appeal,  following  ThnniuH 
v.  (Jiiartrnniiiii,;  held  that  the  plaintiff  was  so  disentitled, 
and  had  entered  judgment  for  the  defendant. 

On  appeal,  it  was  held  by  the  Loud  Chancellor,  Lord 
Watson,  Lord  Hkrschell,  and  Lord  Mourns  (Lord  Buam- 
wi:i-L  dissenting),  that  the  appeal  must  be  allowed,  and 
that  the  doctrine  of  "  I'olndi  wni  Jit  injuria"  did  not 
apply  to  such  circumstances  as  were  proved  in  this  case. 

in  the  first  place,  the  rule  laid  down  by  JJowkn,  L..T., 
was  not  found  fault  with  at  all ;  indeed,  it  was  accepted 
as  the  riglit  rule  to  be  applied,  and  the  whole  decision 
turned  upon  what  was  the  right  inference  to  bu  drawn 
from  continuance  in  an  employment  with  knowledge  of 

u  risk. 

The   Louu    Chancellor,   in  giving   judgment,   sai.l : 
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•'  voluntarily  accepted  the  risk  of  shunting  "  Nvas  considered  to  mean 
onlv  that  he  accepted  the  risks  of  shunting  in  a  carefu  and  skilful 
,„,j;,,.^.r  s,.,>  also  McCl'jh'itu  v.  dale  Maiitifactuitwj  Co.,  I'J  Unt.  A.  U. 
117  ;  '  Webster  v.  Foley,  -2  B.  u'.  It.  at  p.  li'J. 


l':i«  TlIK    K.MII.oYKUs'    I.IAUILIIY    AcT.    1880. 

'•Tlio  inicstion  of  liiw  tliut  wcuuis  to  ho  in  tlulMiti'  is 
wlutiitr,  upon  lluisti  fuels,  ivinl  on  im  occiwioii  \vh»!H 
tho  vt'iy  form  of  his  t'laploymeul  i)ruvontu<l  iho  pliiinlitT 
looking  out  for  himstilf,  lui  coummUcI  to  uii.Uir^^o  tliin 
liarliiuliir  risk  iiml  m)  ilisoiilillcd  himself  lo  rec-ovfr 
wliiii  11  stone  was  ne;;lit;t)ntly  poriuilleil  lo  full  on  him. 
1  am  of  opinion  that  tho  apitliealion  of  the  maxim 
•  W^hiiti  ih'ii  fit  iiijiiiiii  '  is  not  warranted  hy  lliese  facts. 
I  do  not  liiink  llu!  plainlill'  did  consent  at  nil.  For  my 
own  part,  1  think  that  a  person  who  relies  on  the  maxim 
iiiusl  show  ii  eniiseiit  to  tho  particular  thiii«  done.  Of 
course  I  do  not  mean  to  deny  that  a  consent  to  the 
particular  thin<,'  may  he  infernid  from  the  course  of 
conduct,  as  well  as  proved  l>y  express  consent;  hut,  if  I 
Were  lo  afiply  my  proposition  to  tho  particular  facts  in 
tliis  case,  I  do  not  helievo  the  plainlilV  ever  did  or  would 
have  jonstiuted  to  tho  particular  act  done  under  tho 
particular  circumstances." 

What  this  case  then  really  decides  is  this  -that  thoro 
is  no  inference  to  he  implied  hy  law,  oven  whoro  a  work- 
man knows  of  and  ai)prociates  a  dan^^er,  from  tho  fact  of 
hia  contMuiinco  in  tho  omployment;  that  the  (juestion  is 
one  of  fact,  and  that  it  is  a  question  for  the  .iry;  ihau 
thi;  consent  to  run  the  risk  nnist  he  proved  hy  the  defcu- 
ilant,  who  wishes  to  rely  on  the  maxim,  the  reason  lieinf; 
that  a  workman  does  not  impliedly  take  the  risk  of  his 
employer's  negligence  (2o;i). 

With  lliis  case  nuist  he  considered  th'j  case  of 
W'iilldni'i  V.  Hinnuiiihiuit  lldttni/  (iml  Milnl  ('<>.  (ii), 
which  decides  that  if  this  doctrine  is  lo  ho  relied  upon 
hy  the  defendant,  lie  nnist  obtain  a  linding  from  the 
jury  that  tlie  plaintifV  luid  agreed  lo  undertake  the  risk 
of  "the  detect  or  negligence  upon  which  tho  action  is 
(p)  [18'J'.»]  2  Q.  B.  333;  08  L.  J.  g.  B.  'JIS ;  15  T.  L.  U.  4G8. 
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(M-i)  The  suminarv  iu  the  tuxt  is  quoted  iiud  appioVL^d  by  DaVIES,  J., 
in  Canada  Fvundry  Co.  v.  Mitchell,  35  S.  C.  K.  152,  at  p.  i5i. 
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liiiiiidi'd  (201).  A  tiiuliii^  that  liu  hud  thu  saiiui  niuans  of 
Knowing  tho  ri.sk  iiiid  diiii;,'t)r  that  the  dcfuudant  had, 
iiud  did  ill  fact  know  it,  in  not  Hunicioiit. 


'\.     Of  CoNTiiniiToiiY  Nkulkiknck. 

It  apixars  natural  that  a  plaintitV  whuiild  not  recover 
ill  a  I'ast!  whisru  hu  siU'H  a  di;tiiidaiit  upon  the  ground  of 
ii(t,'hgt;nct!.  and  tho  facta  at  thu  trial  .sliow  that,  aUhougli 
I  holt)  may  have  hecsn  .sonio  negUgeiicu  on  dtffiidant'H 
part,  ihti  plainlitT  in  rrahty  hrouglit  the  injury  ui)on 
hiiiisidf  (Jd.M,  The  huv,  however,  goes  furth<!r,  and  ihrlaierf 
that  if  tlie  injury  was  the  direct  result  of  the  conihiiied 
negligence  of  the  plaintiti*  and  the  defendant,  he  is  in 
law  the  author  of  his  own  injury,  and  cannot  recov»'r. 
'I'liis  rule  is  spoken  of  as  the  "doctrine  of  contrihutory 
negligence,"  It  arises  continually  in  actions  tried  under 
llie  Kinployers'  Liahility  Act,  and  is,  as  we  have  seen  (7), 
a  defence  still  open  to  an  employer  sued  under  this  Act, 
and  it  is  a  defence  which  is  often  proved  (-iuo). 
It  is  Hometimes  stated  thus : 

A  plaintill'  cannot  recover  damages  if,  hut  for 
his  own  negligence,  the  accident  would  not  have 
happened,  though  there  was  negligence  '>n  the  part 
of  the  defendant. 

(q)  Stuait  V.  Evans,  unte,  p.  C3. 
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(•JU-1)  Caiiiuta  Foiiiulry  Co.  v.  MUchfU,  35  S.  C.  R.  152;  Muma  v. 
CaiutilitDi  Pacific  liail.,  U  O.  L.  It.  147;  0  «'.  Hv.  C.  444.  lu  Sim 
V.  iJominioii  Fiiih  C<i.,'2  ().  L.  H.  O'.t,  llie  (lefuiidiintH  liiui  nut  iiski^d  for  or 
ohtuined  tbejury's  tiudiiig  wlnther  tho  pliiiiitilT  hiul  viduiitttrily  uiidur- 
tiiki^n  the  risk,  iind  thoy  wcru  not  allowed  on  appeal  to  rely  on  tliis 
defence.  See  iil-o  jiidunient  of  KKHiiisoN,  J.,  in  Lc  May  v.  Canaduni 
I'aciHc  RiiU.  Cu.,  IS  O.  U.  314,  at  p.  .IJO,  alUrnied ;  17  Out.   A.  K.  21)3. 

(205)  I'hiinpa  V.  Grand  Trunk  Hail.,  1  ().  L.  H.  2S ;  1  C.  Uy.  C.  3'J'J ; 
Fainrlt  v.  Vunauuin  Paci/ic  Hail.,  S  h.  C.  H.  3'.)3 ;  32  S.  C.  R.  721; 
Ihmiiniun  Iron  anil  Sled  Co.  v.  Day,  30  N.  S.  R.  113  ;  34  S.  C.  R.  387 ; 
Took,-  V.  ISenjenm,  (l  R.  'J  S.  C.  600;  27  S.  G.  R.  507;  linnncr  v. 
Toronto  Hail.,  13  <).  L.  R.  423;  15  O.  L.  R.  l'J5 ;  40  S.  C.  R.  540; 
Muir  V.  C.  1\  11.,  7  C.  Ry.  C.  3.S0. 

(-i)r)  Tiit:  Ot!t.uri'j  itutir -litit--  RVQ  coueetcd  u\  Tr-'HuOri  artd  t vitvr'ri 
Tiuats  Co,  V.  Lake  Eric  and  Detroit  liiitf  iiuil.  Co.,  12  O.  L.  It.  28  ;  5 


lutin 


•JlO  Till'.   KMri.CYKIis'    J.IAIUMTY    AcT,    ISSO. 

Always  Question  of  Fact.  - Cmitiibutoiy  mfj;lij:;t!nc»i  is 
a  (liicslioii  iif  fact,  di'iieiuliug,  of  coum-,  upon  tin;  facts 
proviid  ill  each  parliculai'  caso  (■>ni).  In  a  case  tried  '.)y  a 
jury  it  becomes  a  ([ueslion  for  llie  jury  to  answer,  keeping 
ill  mind  all  the  circumstances,  for  it  is  apiiarent  that  what 
it  may  he  reasonal)le  to  do,  or  omit  to  do,  in  one  state  of 
circumstances  may  l)e  unreasonable  in  another  (ios).      In 
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C.  Uy.  C.  ;!(U.  In  Kmnidjj  v.  Isbcstcr,  40  X.  S.  U.  110,  ii  workman,  who 
wiis  bi-inl;  carried  in  a  train  past  his  stoppiiiR-placo,  juinpod  and  was 
injured,  and  it  was  lield  that  he  eonld  not  reeover.  And  see  Hurland  v. 
/,r  -'h's  (J  U  aiS;  Muir  \.  CiiiKiiliiiii  J'tiiiric  yii.-i/.,  7  C.  Hy.  C.  asO; 
ll,nd,<i\'.  \VyujUirii  N.  «•  i'-  ^^''^  ;  32  S.  U.  U.  40;  ;I7  N.  S.  li.  77  ; 
Jloinc\\  Dominum  Coal  Co..  H7  N.  S.  K.  111.  A  master  is  not  liable  for 
injury  rosultinH  to  a  servant  from  the  hitler's  disoiiedience  to  reasonable 
rules  or  orders  :  .biiA  c.mih  v.  Mikitilo  Minim;  Cu.,  3  O.  L.  U.  5H1 ;  Gli'hc 
\U«dl,n  MilU  V.  JUtnis,  Q.  H.  5  S.  C.  31)  1 ;  CJ.  It.  4  Q.  1).  110;  CoiitUr 
V  Cnitul  Tnnth  Hail.,  Q.  U.  23  S.  C.  '242;  4  I'.  Ky.  C.  30;  Uani.^  v. 
I.utuloH  Stn'it  Hull.,  3'J  S.  C.  li.  3'JS;  Dciio  v.  Kiiuistun  and  J'nnljivl.c 
ItaiL,  H  ().  L.  U.  5SS ;  4  C.  Hv.  C.  42,  and  cases  cited,  ilnd.,  p.  .O.'i ;  (h(in,l 
'I',  link  lUiil.  V.  llukitt,  -iiU  S'.  C.  K.  21)0  ;  5  C.  Uy.  C.  o4  ;  dones  v.  Morton 
Co.,  14  O.  \..  K.  102;  hut  see  (i.  T.  II.  v.  MiUcr,  32  S.  C.  K.  4o4 ;  2  C.  Ky. 
C.  :)rj().  In  W'anniiiijton  v.  I'almcr,  7  P..  C.  U.  414  ;  8  15.  C.  K.  34  1 ;  32 
S.'  C.  li.  1'20,  tin;  disre>;ard  of  rules  which  had  tacitly  (.'eased  to  lie 
oliserved  was  held  not  to  amount  to  contrilmtory  ne,i;lif,'ence.  As  to 
guebec,  see  Jloijal  KUctric  Co.  v.  I'li'iintt,',  ;j.j  S.  C.  K.  '202. 

Tlie  doctrine'of  (-ontrihutory  nr!gligonce  is  not  recognised  in  QueU'c. 
Where  the  plaintilf  and  defendant  are  both  in  fault  (/(n(/i'  loininiiii,), 
the  damam-s  are  divided  :  see  GiunrAKD,  .1.,  in  I'nce  v.  Hoy,  2'J  S.  C.  li. 
4')4  at  p '"l'.)7  ;  I'rwr  \.  Tahm.  32  S.  C.  li.  123;  C.  I'.H.  v.  Jloisxiiiii, 
O  I'l.U  K.H.3'J4;  32S.C.K.424;  i'liv/d/Zc  v.  /)»/./,)•,  3'J  S.  C.  H.  3;W  ; 
iV'i/v  and  ( 'ablf  Co.  v.  ^h■.illindon,  g.  li.  10  K.  B.  '273.  Hut  in  Uobrrt.'i 
V.  JIairhins,  2".)S.(:.  li.  21H,  it  was  lield,  reversing  the  g^ucen's  Bench, 
(i.  11.  7  <i).  B.  428,  tliat  as  the  plaintilt's  fault  was  the  principal  and 
immediate  ca\ise  of  the  accident,  no  damages  were  recoverable.  See 
also  Tooki-y.  Jii-n-'ron,  27  S.  C.  U.  507  (reversing  Q.  R.  'J  S.  f.  500),  and 
cases  there  cited,  p.  570. 

("07)  dohnsini  v.  Ciand  Trunk  lUiil.,  2.")  O.  It.  04  ;  21  Out.  A.  11.  408; 
Jknnrtt  V.  (hand  Trunk  Hail.,  7  Ont.  A.  1!.  47  ' ;  1  C.  Uy.  C.  451 ;  I'nut 
V  Crand  Trunk  Hail.,  10  Ont.  A.  U.  I'Jl  ;  In  '  '.  L.  H.  753;  5  C.  Uy.  ('. 
347;  Jtrckiit  v.  Ciaml  Trunk  Hail.,  8  O.  H.  001;  13  Out.  A.  li.  l'^4 ;  10 
S.  C.  U.  713. 

(■'OS)  .Morroiv  v.  Canadian  I'aciiii:  Hail.,  infra,  note  200;  Valhr  v. 
Crand  Trunk  Hail.,  1  O.  L.  U.  '224  ;  1  C  liy.  C.  33s  ;  Sncll  v.  T-ronio 
Hail.,  '27  Om.  A.  11.  151  ;  31  S.  C.  li.  241.  In  Great  Xor:ii,rn  Hail.  v. 
Couture,  Q.  U.  14  K.  B.  310,  it  was  held  that  where  an  employee  had 
been  continuously  on  duty  fur  forty-eight  hours,  his  inability  from 
fatigue  to  c.\ercise  due  caie  and  skill  did  not  prevent  his  recovering 
dauia"es.  As  to  the  encum^tauces  in  which  the  incurring  of  risk  for 
the  purpose  of  saving  life  ov  property  will  not  amount  to  contributory 
ne"ligence  or  a  voluntary  incurring  of  ri>k  pr''venting  ricovery  of 
damages,  sue  Andmon  v.  Nortlu'in  Hail,  of  Canada,  ;i5  1     C.  C.  P.  301  ; 
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tronic  cases,  where  iulmitted  facts  have  shown  to 
tlie"  satisfaction  of  the  court  tliat  the  plaintiff  has  heen 


vorv  ex 


rihntory 


ih 


rt  lias  set  aside  a 


i^ence,  the  courl 
iTmilin^'  of  a  jury  negativing  contrilmtory  negligence.  The 
Scottish  courts  have  {'nue  further  than  the  English,  and 
luive  held  action-  i.)  !.m  irrelevant  and  refused  to  allow 
thfui  to  go  to  trii  \  or  sei  aside  0  e  verdict  wlierc  in  their 
(.pinion  a  state  ol  .M-f-  is  showr.  from  which  conlrihutory 
negligence  nmst  l...  implied  (/)  (--'O'J).  If,  however,  a  jury 
conies  to  a  conclusion  in  any  given  case,  that  the  plain- 
tiff has  done  something  which  a  reasonahle  man  would 
ii(»l  have  dcme,  or  has  omitted  something  which  a  reason- 
alilc  man  would  have  done,  the  first  of  the  two  factors 
necessary  lo  constitute  contrihutory  negligence  has  heen 
found  against  him. 

I'.ut  the  (piestion,  when  may  such  negligence  be  said 
to  iiave  nnitrihiitrd  to  the  result,  is  a  much  more  com- 
plex one.  That  a  plaintiH'  has  heen  guilty  of  negligence, 
either  of  a  slight  or  of  a  gross  description,  is  immaterial 

(-)  n-mint)  V.  Kadic  (1908),  25  R.  500;  Cdincroii  v.  W.iUcer  {IH-JS), 
■S,  It.  1 1'.». 
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i:,nn(li  V.  ■foini  oiTmcuft,  20  Out.  A.  K.  49;  22  S.  C.  U.  147  ;  Thome 
V  .liinifs.  14  Man.  H.  37;^ ;  I.vuf  v.  New  Fmniew  Corporation,  10  B.  C.  H. 
3iiU  s.iiini,  p.  227,  note  l'J6.  Childreu  are  not  expected  to  exerciso  the 
^.iu'ir  (h%iL'  of  care  as  adults,  sec  uifrri,  pp.  24'.J,  250,  notes  218,  219. 

(:i09)  In  Morrow  v.  Couadian  Pncitic  Hail.,  21  Ont.  A.  K.  149,  Burton, 
.1  1  .  after  rcffrrnig  to  the  questions  of  negligence  and  i  ontributory 
II,  <*lir;enrc,  haid,  at  p.  152  ;  "  L'pon  each  of  these  issues  it  is  competent 
U)"tlie  judKe  to' sav  negatively  that  there  is  not  sutticient  evidence  to 
■11  t(j  the  iurv,  but"  it  is  no  more  competent  to  him  to  declare  alhrnia- 
iivelv  that  oiie  is  proved  than  the  other  .  .  .  the  moment  it  appears 
Ih.it'lhe  farts  and  tlie  proper  inferences  from  the  facts  are  ni  dispute,  it 
he.umes  a  MUe^tion  for  the  jurv."  And  see  Ciinadiuii  runjir  lUnl.  v. 
>,mith  M  N.  S.  K.  22  ;  31  S.  C.  H.  3(17  ;  1  C  lly.  C.  231,  25.1.  In  llijaii 
V.  Cnuidii  Soutlurii  Hail.,  10  O.  K.  745,  it  was  held  that  the  ease 
was  properlv  withdrawn  from  the  jury  as  on  the  undisputed  facts  the 
ar,  i(Unt  was  due  to  the  injured  emplosee's  want  of  care.  See  also  Xcw 
i;t,is,iow  Irun,  Coal,  ana  IluU.  Cu.  v.  Tobiii,-2ii  N.  S.  H.  2t;>S,Coutlee, 
.s.  Li,  Dig.  577  H;  Jlodson  v.  T.  II.  <t  li.  liail.,3  C.  liy.  C.  289;  and 
imte'p.  ;!0l,  Unil.  As  to  interpretation  of  the  jury's  findings,  see 
Hoinin  v.  7'(*ro)i^)  liail.,  29  S.  G.  H.  717  ;  London  Street  Hail.  v.  JJrown, 
■M)  L  K  53  ■  31  S.  C.  K.  G42  ;  1  G.  Kv.  G.  390  ;  Andreas  v.  Canatlian 
'Vaciuc  llail,  2  West.  L.  U.  249;  37  S.  G.  R.  X  ;  5  C.  Ry.  G.  450. 


E.L. 
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if  suc'li  neglif^eiK-e  has  not  l)een  the  cause,  or  one  (jf  tlie 
Ciiuses,  of  the  injury  dw). 

Qualification  of  Doctrine.  -Arising  out  of  the  rule  is 
another,  which  may  he  said  t.)  he  a  natural  deduction 
from  it,  viz.  that   negligence  either  on  the  part   of   a 
plaintirt'  or  a  defendant  is  not  a  direct  cause  of  an  injury, 
if  tlu>  (nher  partvhy  the  exercise  of  reasonahle  care,  after 
such  partv  is  aware,  or  should  have  heen  aware,  of  the 
ne"li"ence,  had  a  reasonahle  opportunity  of  avoidmg  it, 
and  'failed    to   do   so.      To    pul    this   proposition   more 
plainly:    If,  when  a  pbiintitf  has  l)eeu  guilty  of  iiegli- 
.'ence  ■    even  of  negligence  which,  hut  for  the  opportunity 
afforded  hv  circumstances  to  the  defendant  of  avoiding  Us 
effects,  would  have  heen  a  direct  cause  of  the  injury,  - 
and  such  opportunity  is  afforded  to  the  defendant,  and 
he  neglects  it,  llie  plaintiffs  negligence  no  longer  dis- 
entitle"  him  fr..m  recovering  a  verdict,  for  henceforth 
the   defendanfs   negligence    must   he   regarded  as   tiie 
direct  cause  of  the  occurrence.     Conversely,  if  a  defen- 
dant has  heen  guiltv  of  negligence  which  would  other- 
wise have  heen  a  dir.    i  cause  of  the  injury,  hut  the 
plaintiff,    hecoining    affected    with    knowledge    of    such 
ne^li^ence,  fails  to  exercise  reasonahle  care  to  avoid  its 
conse'iuences,  such  failure  on  his  part  is  regarde.l  in  law 
as  th.'  negligence  directly  or    proximately  causing   the 
injury,  and  the  defendant  thus  escapes  what  would  other- 
wise "have  heen  tl-.o  consequence  of  his  hreach  of  duty. 

The  first  of  these  i)ropositions  is  supported  hy  the 
^vell-known  case  of  Dnrir,  v.  Mum,  (.s),  where  the  plain- 
tiff mvli>indl,i  left  his  donkey,  with  its  legs  tied,  in  a 
puhlic  road,  and  the  defendant  mvli:iriitl;i  drove  it  and 
injured  it.  It  wa^  held  that  the  plaintiff  was  entitled  to 
recover. 

(,s)  10  M.  &  W.  54f) ;  i.1  r-.  J.  Kxcb.  10. 
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Til  ll'iiUni  V.  L'imlnii  (iii'l  \orlli  \V<-^trni  Hull.  ('<>.  {» 
ii  like  (lecisi  11  was  given.  Lord  Tkn-zanck,  in  dflivoriiig 
jiulgment,  ;-  ys:  "  Tlie  plaintilT  in  an  action  for  iiegli- 
^tiico  cannot  succeed  if  it  is  found  by  tlie  jury  that  lie 
has  himself  been  guilty  of  any  negligence,  or  want  of 
ordinary  care,  which  contributed  to  cause  the  accident. 
Hut  there  is  anotlier  proposition  equally  W(!ll  established, 
iind  it  is  a  (puilitication  upon  tlie  iirst.  viz.  that  tliougii 
tiie  plaiiUitV  may  bavo  been  guilty  of  negligence,  and 
allliougli  that  negligence  may  in  fact  have  conlribiitcd 
to  the  accident,  yet  if  the  defendant  could,  in  tht!  resull, 
i,v  the  exercise  of  ordinary  care  and  diligence,  havt. 
avoided  the  mischief  which  hapiieued,  the  plaLitiffs 
negligence  will  not  excuse  hhu."  S(^e  per  Lord  1)i\ki>i\, 
(ihservations  on  the  decision  in  /.''c//'//  v.  Lmnlmi  hikI 
\.,rth    H'cs/./H  if.///,  r...,  in  Mifrlirll  \.  CiJnJmi'imi  Hail. 

The  second  of  our  propositions  was  laid  down  in  the 
case  of  liHtt.rfirhl  v.  F<'nr.st.r  {.,■).  In  that  case  the 
,!,.f(Mulant  had  wrongfully  and  negligently  obstructed  a 
public  higliwiiy;  the  plaintitt',  who  was  riding  violently, 
rode  against  the  obstruction  and  was  injured.  The  direc- 
ti  .11  to"  tlie  jury,  which  was  held  to  l)e  the  right  direction, 
\\as  that  if  a  "person  riding  with  reasonable  care  could 
have  seen  and  avoided  the  obstruction,  and  if  they  were 
silistied  that  the  plaintitt'  did  not  use  such  ordinary  care, 
lli.y  should  find  for  the  defendant  (//)  m->). 

(/)  1  App.  Cas.  70-4  ;  40  L.  J.  Kxch.  573 ;  35  L.  T.  0:37. 
{!()  [I'JU'Jj  S.  C.  740. 
(,.)  11  Kast,  00. 

(;/)  Soe  Bruhj,'  v.  Grand  Jinufwn  Itail.  Co.,  '2  M.  &  W.  -J  11,  whcro 
tin;  >amo  priiiL'iplo  was  laid  di'wu  Ity  1'aukk,  B. 
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(■ill)  Jlaltfax  FAiCtric  Tninncinj  v.  Inijlis,  32  X.  S.  U.  117  ;  30  S  C.  U. 
250 ;  1  C.  Ky.  C.  3G0  (iiotu  211,  infra);  Eobirtsan  v.  Hatija.r  dial  (,-'., 
22  N.  S.  11.  84  ;   Ldcher  v.  Toronto  Hail.,  1  O.  W.  N.  5'J. 

i212)  In  HoUlcn  v.  Grand  Trunk  Rail.,  5  O.  L.  K.  301 ;  2  C.  Ry.  C. 
;!52.  the  dof'.'ttivo  condition  of  tlio  dufeiidants'  way  causod  tlie  d.rail- 


iit  of  tho  onKino,  but  it  was 


hold  that  the  widow  of  the  oiiKinciT 


wild  had  lioei)  killed  eon 


Id  not  recovei'  a>.  but  lot  the  cnKiuccr".-.  n.  oligent 
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In  i\ll  llu'st'  ciisos  it  will  l>t'  seen  tluit  the  mr'  ct', 
wliich  ill  tlio  iTsiilt  WIS  cxciisfd.  would  cerliiii  imvo 
\h'vu  ll('^'li^;l'lu•(3  contriliuiiii^'  to  the  injury,  Imt  lor  llic 
liict  tliJit  tho  other  part  hiul  tho  opportunity  of  avoiding,' 
it.  It  is  then  no  lonpti'r  ro^'unled  as  a  directly  contrihiU- 
iii','  cause.  The  rule  has  hoen  well  stated  hy  Lord  I^siif.k 
(when  IhiHTT,  MM.)  in  llie  case  of  l>>irr,i  v.  l.nmhni  (iml 
Sntith   \\',xh  rii  ],'<iil.  Co.  {Z)  thus: 

'■  I'lven  ihou^^li  tlie  defendants  were  Kuilty  of 
ne!-;li;.rence  which  contriljut>'d  to  the  accident,  yet 
if  the  ])laintitf  also  was  guilty  of  neglif^ence  which 
contiihuted  to  the  accident,  so  that  the  accident  was 
liie  result  of  the  joint  ne.gligeiice  of  the  plaintiff'  and 
of  the  defendants,  then  tlit;  plaiiititV  cannot  recover, 
it  lieing  understood  that  //'  tif  il,/<ii)l(iiitx'  srrninlx 
iniilil  //'/  niismiiililr  rurr  liitrr  aroiilnl  iiijiirii  tn  th<- 
jilaiiitiii',  Ihrn  Ihr  iioilhuiu-r  <>/  tlir  jildintiji'  inmlil  ii<>t 

{■nlitl-ihiltc  to  llic  itci-iililll. 

Onus  of  Proof.  -In  tlie  same  way  that  the  onus  of 
proving  the  defendants'  negligence,  rests  in  the  first 
place  on  the  plaintitV,  so  on  the  other  iiand  tho  onus  of 
proving  that  the  plaintitV  has  heen  guilty  of  conlrihutory 
negligence,  rests  upon  the  defendant  (213). 

It  often  liappeiis  that  the  plaintiff'  in  attempting  to 
j)rove  negligence  against  the  defendant,  succeeds  in 
estahli^lling  contrihutory  negligence  on  his  own  part, 
thus  relieving  the  defendant  of  the  onus  cast  upon  him 
liv  law  i-.'i;i«).  The  defendant  is  not  so  likely  to  relieve 
the  j)laiiititf  of  the  onus  of  proving  his,  the  defendant's, 

(.)   l-J  q.  B.  1 ).  71  ;  5:!  i,.  J.  ^\  li.  5S  ;   I'.l  L.  T.  7:!'.i. 
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(lisr('";uil  of  ruli'saml  >iuimls.  no  uccidi'iit  wimld  liiive  occuncd  ;  and  sec 
J.aiuh'H  StiniJlail.x.Jirown.  2  U.  1..  H.  M:  Ml  S.  G.  U.  6-12;  1  C.  liy.C.:-590. 

(•ii:i)  Mornnc  v.  Canadian  Vmi lie  JlmL,  ill  Ont.  A.  R.  14'J;  Eajottc 
%:  Canadian  Pacitic  Hall.,  5  Man.  'U.  HO.i ;  Macl'licrson  v.  MacLarhliui, 
:iO  N.  S.  H.  IHo  ;  W'lhon  v.  JAiicnln  Pajni-  MilL'i  Mayiufacturinij  Co..'J 
< )  1  "  11  1 1'l.  :vt  p.  VIH  :  Q!n;l.'<'c  I'.Mlvy.V!  Liaht  <'o,  v,  Viyrti):,  40  S.  C.  B. 
ISiTt'c.  lly.  C.  25ii. 

(•ii:iA)   Da'igrr  v.  Lciulun  Street  Hail.,  -W  O.  U.  4'.);3. 
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ut'sli^'mii-'t'.  f'"'  tli«  eviilenci!  is  not  generally  forthconiins 
on  his  behalf  until  ti  jn-iiin}  j'ai'ir  case  of  negligence  liiis 
lu'cn  made  against  him.  Still,  it  has  happenwl,  that  a 
ilcfeiidant,  against  whom  no  real  evidence  of  negligence 
had  heen  l)roiight,  has,  in  attempting  to  prove  contrihu- 
tory  negligence,  established  a  case  against  himself,  and, 
as  is  well   known,  he  very  often   aggravates  the  case 

against  him. 

These  occurrences  are  not  exceptions  to  the  rules,  hut 
(.Illy  examples  of  the  fortuitous  satisfaction  of  an  onus 
liy  a  party  upon  whom  the  onus  did  not  rest.  "Where 
tlie  plainl'itl'  has  satisfied  the  onus  of  proving  negligence, 
and  the  defendant  the  onus  of  proving  contributory 
nej,'ligence,  the  further  omis  of  proving  that,  notwith- 
standing the  contril)utory  negligence,  the  defendant 
could  have  iivoided  the  event  which  occurred,  rests,  it 
is  thought,  on  the  plaintiti".  If  tlie  plaintirt"  cannot 
sali>fv  this  further  onus,  judgment  should,  it  is  believed, 
lie  entered  for  the  defendant.  This  appears  to  have  been 
tlie  decision  of  Walton,  J.,  in  U./iiiohhv.  ThmiiaH  'lillliin, 
Lnintnl  (a).  In  this  case  the  jury  found  the  defendants 
guilty  of  negligence  and  the  plaintiff  guilty  of  contribu- 
torv  negligence,  but  could  not  agree  whether,  uotwith- 
stamling  the  contributory  negligence,  the  defendants' 
(lri^■l•r  could  have  avoided  the  accident  by  the  use  of 
reasonable  care.  Upon  the  findings  after  argument, 
the  learned  judge  entered  judgment  for  the  defendants. 

The  Contributory  Negligence  muse  be  a  Proximate 
Cause  of  the  Injury.— Again,  in  considering  this  question 
of  contril)utory  negligence,  confusion  often  arises  from 
an  imperfect  aiipreciation  of  the  rule  of  law  laid  down 
in  the  maxim,  "//'  ./"'•<•  noti  irmota  causa  xal  pnuima 
siicrtatin:"  The  proximate  cause  of  an  occurrence  is  in 
law  regarded  as  thr  cause  of  it. 

The   principle   and  cases   we   have  heen   examining 

(a)  19  T.  L.  R.  539  ;  20  T.  L.  R.  57. 


L'lt; 


Tin;  Kmi'i.ovkiss'  Liauilhy  Act,  18SU. 


luniish  Olio  illu^tl•llti()ll  of  what  is  rc^'arded  in  law  as 
tlio  pi-oximalf  and  tlierefore  tin'  causo  of  an  aecid(Mit,  to 
tlu!  exclusion  of  a  more  renioto  cause.  The  word  proxi- 
mate, however,  is  not  to  he  understood  as  nearest  in 
order  of  tiiiif,  l)ul  in  order  of  rait^dtinn  (/<).  Still  less 
mii.-l  it  he.  understood  as  meaning  that  in  a  case  of  joint 
ne^'ligence.  that  negligence  which  is  more  culpahle  in 
itself  is  necessarily  the  in-oriinutr  or  muri st  cause  of  the 
accident  (•Jll). 

The  (lueslion  which  has  always  ajipeared  to  us  to 
furnish  the  greatest  dimculty  is  this :  Is  negligence  on 
the  i»art  of  a  idaiiitill',  without  which  the  accident  would 
not  have  iiai)peiied,  and  which  the  defendant  has  not 
had  a  reasonahle  opportunity  of  avoiding,  necessarily  a 
pioxiuiate  cause  of  the  accident?  In  other  words,  is 
negligence  xiin'  </'"'  """  the  same  thing  as  contrihiitory 
negligence  when  the  defendanl  has  not  heeii  atlected 
with  knowleilge  of  such  negligence,  or  when,  heiiig 
atfecled  with  it,  he  has  not  had  the  reasonahle  oppor- 
tunity of  avoiding  it  •.' 

Wt)  are  strongly  inclined  to  think,  notwithstanding 
certain  dicta  which  appear  to  favour  an  opposite  opinion, 
tliat  this  (piestion  must  he  answered  in  the  afthnnative. 

Contributory  Negligence  a  Defence  to  Breach  of 
Statutory    Duty.  -Although,    as    hefore    stated     (aiitr, 

{!,)  Sbonrmiiu  and  Ik-dficld's  Law  of  Negligence,  §  94  (5th  ed.). 
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(214)  ]-'or  a  discussion  of  ultimate  negligence,  sec  Brenner  v.  Toronto 
lliiiL.  l:i  O.  I..  M.  428,  where  Anomn,  J.,  in  the  Divisional  Court, 
considerc'd  tliat  the  failure  of  the  niotorman  of  an  electric  car  to  shut 
off  ]K>wcr  or  reduce  speed  as  re(iuired  by  the  Company's  rules,  although 
anterior  in  point  of  time  to  the  pluintilt's  negligence  in  crossing  in  front 
of  tlio  ear,  might  he  tlie  effective  cause  of  the  accident.  The  appeals 
(15  ().  L.  ]{.  195  ;  40  S.  C.  R.  540)  reversed  the  decision  on  question  of 
misdirection.  Compare  lloUfox  FAectrh  Tramtrmj  v.  InriUs,  32  X.  S.  K. 
117  ;  ;!0  S.  C.  H.  2.50;  1  C.  Hy.  C.  300,  where  the  fact  that  an  electric 
car  was  proceeding  at  an  nnr'easonahle  rate  of  speed  and  not  to  be 
under  sufficient  control  rendered  the  Company  liahle,  notwithstanding 
nlaiiitiff's  nejiligence  in  driving  across  the  line.  See  also  liinuhi  v. 
X;,rt^y^  o]  X.  s:  M  -iOC. ;  (W,i,!:l  Trunk  Uml.  v.  BirMt,  .3.5  S.  C.  K.  290  ; 
.5  C.  u'v.  C.54  (judgment  of  Kim.am,  J.)  ;  Coiittcc  v.  Orand  Trunk  Had., 
g,  K.  23  S.  C.  242 ;  4  C.  Uy.  C.  30. 


J)(KTltIN|-.   OF   CuNTUIUlTOUY    NKdLKil.NCi;.       "i  1  < 

,,.7),  ihf  doctrine  of  common  employment  is  no  defence 
to  an  action  founded  on  the  breach  by  defendant  of  some 
slatulorychity  (215),  the  defence  of  contributory  ne^di^ence 
is.  if  iirovrd,  a  ^ood  answer  to  such  an  action  :  and  this 
wh.tll.r  tlie  action  is  broii^^ht  for  breach  of  the  particular 
Malule  or  under  the  Employers'  Liability  Act  (<)  Cilf,). 

Must  be  Breach  of  a  Duty  owed  to  Defendant  — 
111  some  of  .;.e  cases  a  confusion  seems  to  have  arisen 
lutwieii  an  act  on  the  plaintitfs  part,  neKliueiit  j»r  sr, 
and  an  act  on  his  part  nej^lij^eiit  with  reference  to  the 
circumstances  of  the  accidi'ut.     It  may  well  happen  that 
a  plaintitf  may  at  tlui  time  of  the  accident  be  pursiiin;^  a 
course  of  conduct  which  someone  mi-;bt  have  a  rif,dit  to 
comiilain  of   as  negli-eiit,  and  even  without  which  the 
accident  would  not  have  occurred,  and  yet  the  defendant 
may  not  be  entitled  to  say  that  this  conduct  was  coii- 
liilmlory    negli<j;eiice   excusing'   his    own.     This    sounds 
sul)lle,   but    a    little    consideration    will    show    that    an 
accident  maybe  the  result  of  two  acts,     one  innocent, 
in  M)  far  that  it  is  no  breach  of  any  duty  owed  to  the 
person  responsilile  for   the   other  act,   the  other   act  a 

(.  .  Casu-di  V.  Worth,  5  Kl.  &  131.  SW;  25  L.  J.  Q.  B.  V2l ;  i  W.  U. 
'>:il-  Stiuirt  V.  Knins,  ante,  i>.  03;  ami  remarks  of  Smith,  J.,  i" 
WeUiii  V.  IMtiinl,  <nite,  p.  03;  ami  nl  CuANNior.i,,  B..  m  Untton  v. 
(nait  \yc6tein  Cottur.  Co.,  L.  11.  7  ICxcli.  I:i8. 
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(•Jlo)  Seo  eases  cited  supra,  p.  285,  note  201. 

(210)  See  Di-}/n  \.  Kiiuistvn  and  rciiil>rul\.  ,Vr7.,  S  O.  li.  1J.5.SS;  4 
C  Rv.  C.  42,  wlieru  a  railway  brakoiiian's  ..euth  was  ciniseil  Oy  "i^ 
,,„,ni.K  ir.  c'ontaet  with  uu  overliead  brid-e  less  lliaii  tin'  proscrilH"i 
srveii  feet  al)OVC  the  tup  of  the  cars,  but  lii^  negllKcnt  disubediem.'  to 
rulrs  was  held  to  prevent  recovery;  and  Street  v.  (■iniadunt.  I  aciju 
l:,-,l..  IS  Man.  U.  :)H4.  ,         ,         .    .       ^      . 

It  has  been  held  in  a  series  of  cases  that  a  railway  s  omission  to  mix' 
111.,  bell  or  sound  the  whistle  when  approachinf,'  a  erossinj;  does  not 
iib-olve  persons  crossing  "'«  li'ii!  'i'"'"  exercising  duo  care  ;  n  "";"'.'/'  \- 
iireat  UV,v/cnt  HM.,  ISU.  C,  0.  1'.  2,50;  Johnston  v.  ^'y'  "■;;'/"'';••  ^^, 
r  (■  U  4:12;  mUer  %:  Grand  Trunk  Hail.,  25L.C.,C.  P.  3S'J ;  Casey 
v.  ( ■„nadu,n  I'acilic  Hail.,  15  ().  K.  574 ;  UVtr  v.  Canadian  Panne  Itail 
k;  Out.  A.  K.  100;  Andreas  v.  Canadian  Pacific  llail.,  8(  s.  c.  it.  i, 
at  p.  10;  Wrinht  v.  Grand  Trunk  Hail.,  5  O.  W.  K.  802;  4  C.  Ky.  L 
202;  Wabash  Railroad  v.  msener,-6H  S.  C.  l^' ?*■  If '•  .^'f  ""i''-:  '  "' 
p.  100.  An  to  QucDcc,  sec  1  .uiij/itti/  ^.  Uraita  ii.in..  i.n...,  ^. 
S.  C.  90;  3C.  Ry.  C.  13. 
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iu';,'li^t'iit  oiu', — both  nets  siiir  niia  inui  tlu!  iiccideiit ; 
iiutl  fuitlior,  that  tlu'  .let  which  is  innocent  in  the  senso 
that  it  cannot  be  conii)laine(l  of  by  the  other  party,  nuj,'lit 
ucll  1h'  a  ni'fjhgent  act  with  reference  to  a  duty  owed  to 
a  lliinl  i)arty,  or  witli  reference  to  a  state  of  circum- 
stances otiier  than  lliose  whicli  led  up  to  the  accident. 

AUliou^'li  not  distinctly  stated,  the  decision  in  the  case 
of  thiiiildiiil  V.  Cliiiiiliii  (il)  appears  to  have  l)t'eu  based 
upon  this  principle.  The  phiintitl'  was  at  tlie  time  of  the 
accident  standing  upon  a  steandjoat,  at  a  part  wiiere  he 
had  no  rij^'ht  to  be,  and  where,  had  he  not  been,  the 
injury  woidd  not  have  hap[)eiieil  to  him:  the  injury  was 
caused  by  an(Hlu'r  steaud)oat  nej,'lij,'entiy  running  into 
lilt!  one  upon  which  the  plaintill"  was  standing.  Tiie 
ju(l;,'e  direeti'd  the  jury  that  if  the  accident  arose  from 
the  plaiiuit'f  being  in  the  part  of  the  vessel  where  he 
oug!  t  not  to  have  been  they  should  Ihid  for  the  defen- 
dant. L'pon  application  for  a  new  trial,  the  same  ju<lge 
who  gave  this  direction,  expressed  his  opinion  that  his 
ruling  at  tlu;  trial  was  incorrect,  saying,  "  I  think  that 
where  the  negligence  of  the  party  injured  did  not  in  any 
degree  contribute  to  the  immediate  cause  of  tlie  accident, 
such  negligence  ought  not  to  be  set  up  as  an  answer  to 
the  action."  It  would,  we  think,  have  been  more  correct 
to  have  said,  ''where  the  negligence  of  the  party  injured 
did  not  consist  in  the  breach  of  any  duty  owed  to  the 
defendant,  such  negligence  ought  not  to  be  set  up  as  an 
answer  to  the  action  "  (217). 

Of  course  the  negligence  relied  upon  to  disentitle  the 
plaintiff  from  recovering  must  be  appreciable  in  degree. 
"  />('  iiiiiiiiiiix  h'.v  null  nnnt."  As  on  the  one  hand,  a  mere 
aciiitiUa  of  negligence  is  not  sufficient  to  fix  a  defendant 
with  liability,  so  on  the  other  a  sriiitillu  of  contributory 

(il)  5  Ex.:b.  243;  19  li.  J.  Kxch.  293. 
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(•217)  Coinixire  Wabaf:h  Roil.  v.  McKn'i,-li)  S.  C.  R,  251  ;  7  C.  Ry.  C. 
4Gli. 
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lu'^^li^^fuci!  (lofH  not  disentitle  a  plaintitl"  to  recover. 
lUully  this  iiniounts  to  Hiiyint;  tliiit  the  act  relied  upon 
is  Moi  a  ne}^lijj;ent  one,  heariuK  in  mind  the  manner  m 
which  t!ie  word  "  nej,'li},'ence "  has  been  detini'd. 

Is  tliere  tlien  a  rule  which  can  he  laid  down  as  to  wliat 
is  i-ontribulory  ne}^li«ence  in  a  plainlilV,  which  can  he 
reconciled  with  the  principles  which  have  been  stale.l  ? 
We  think  there  is.  and  venture  to  enunciate  it  thus : 

n  thr  art  i<  licit  iii'oii  intx  a  ii'nlliinit  fiir  in  thr  smsr 
i„  whirl,  irr  hair  rijihllird  „r;lli;ir,irr,  ,/  thr  nr.llKjriirr 
»v/.s  „i,,,rrriahlr  in  r.ilmt,  mtd  «<rs  i,r,,liiiri,rr  iiith 
nirrnirr  to  thr  rirriiinst<iiirr»  of  thr  urriilnit,  and  na>i 
,o,,li,,rnrr  nilhont  nhirh  thr.  arruhnt  aouhl  not  hurr 
h,iri'.rnrd,  and  thr  dr/rndant  ha>i  had  no  naxonahir 
ojijioilnnitu  of  aroidimj  mrh  ur<ili<icnt  art,  nnrh  art  ix 
rontrlhntorii  nr;ilif/rnrr,  and  a  jilaintijf  ;iailtii  <>/  thr  mntr 
ix  jirrrbidrd  from  rrrorrrinif  fmni,  thr  drfrndant. 

Negligence  of  Children,  when  deemed  Contributory 

Negligence.— Again,  it  is  niK-essary  to  hear  in  mind  that 
wluit  may  amount  to  contributory  negligence  in  a<lults, 
may  not  l)e  so  regarded  in  the  case  of  children. 

In  the  case  of  (lardnrr  v.  (Irarr  {<■),  CiiANNKix,  15., 
siiys  '•  the  doctrine  of  contributory  negligence  does  not 
ai^l)ly  to  an  infant  of  tender  age."  This  is  a  general 
statement,  and,  lilce  most  statements  of  the  description, 
is  proliably  loo  w    io('ils). 

In  L/inrh  V.  Xnrdin  (f),  a  child  of  seven  years  old, 

who  gt)t   into   a  cart   negligently  left  unattended,  and 

was  injured,  was  held  entitled  to  recover,  althougli  such 

act  on  the  part  of  the  child  was  clearly  a  trespass,  and 

(()  1  F.  &  F.  359.  (/)  1  Q-  «•  2'J ;  10  L.  J.  Q.  B.  73. 
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(218)  See  Sonn.^t.^r  v.  T.  Eaton  Co.,  25  O.  R.  78,  judgment  of  .\bmovb, 
C.J  ,  at  p.  82;  affirmed  21  Ont.  A.  R.  f.2i;  24  S.  C.  R.  108;  ilerntt  v. 
Jl.priistal,  33  N.  B.  R.  91 ;  25  S.  C.  R.  150 ;  Sydney  and  Glacr  Buy 
l;Ju  V  Lolt,  41  N.  S.  R.  153:  42  S.  C.  R.  220;  Potvtn  v  Cnmidmn 
I'MVic  >:ail.,  4  C.  Ry.  C  S;  DHaric  v.  DdMe,  Q.  H.  10  k.  1..  4«l  ; 
Utrnur  V.  (Uhi'icuj:,  Q.  R.  12  K.  B.  24. 
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would  hiivo  lieoii  I'oiitriliutoiy  m;Kli«ciiee  in  a  person  of 
iiiiilua^  veins. 

IJiit  tills  case  ciiunot  la)  recoiieileil  with  the  uiises  of 
M,u,'i,in  V.  Allnrlon  (./)  and  lli(;ih<s  V.  Mwji.  (/'),  in  lioth 
of  wiiicli  cases  children  of  very  tciidec  a^^e  were  lield 
not  entitled  '.o  recover  for  injury  on  the  K'-onnd  tlial 
tliey  had  interfered  willi,  in  ono  case,  a  machine,  and  hi 
tlie  other  a  shutter,  which  had  I  en  ne«,'li«ently  left  in 
the  puhlic  streets  hy  the  ilefendant. 

These  cases,  however,  can  hardly  now  ho  said  to  he 
iuilliorities.  At  all  events  later  cases  do  not  support 
the  proposition  on  which  they  apiiear  to  have  been 
founded,  that  a  defendanl,  himself  guilty  of  a  breach 
of  duly  owed  to  children,  is  justified  in  assuming;  that 
the  same  slandiird  of  care  must  he  exacted  from  children 
iis  from  adnlls.  I'ut  in  unolher  way,  we  think  tlus 
.juestion  which  must  he  applied  to  ascertain  whether 
children  and  persons  of  immature  ju.lgment  have  been 
rruiltv  of  contributory  net^li^'ence  is  this:  has  such  child 
or  person  of  immature,  judgment  done  or  omitted  any- 
thing which  it  is  unreasonable  to  expect  such  a  child  or 
person  to  have  done  or  omitted  ?C^l.>) 

(,/)  I..  U.  I  FxcU.  ii'.) ;  :!5  I..  J.  Hxch.  KU  ;  14  L.  T.  (N.S.)  411. 
(k)  'J  II.  tt  <■.  7U  ;  :«  L.  J.  Kxcli.  177. 
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l-2\<.>)  According  to  !•  kbocson,  J.,  in  lUch'ltss:  Villafic  of  Markdnk. 
•no  H  OIU  at  pp.  (>-2-2  (iiii,  the  lust  would  appear  to  Ijf  wliutlitir  tlio 
child  was  do'ing  aiivthing  more  than  or  anything  dilT.Mvnt  from  what 
nii-ht  ho  reasonahiv  expected  from  children  generally  of  his  own  age 
In  Moore  s:  J.  1).  Sloorc  Co.,  4  ().  I..  U.  107  Aumouk.  C  J.  said  at 
1)  175  "  the  ago,  capacilv,  and  oxperie^nce  of  the  infant  must  ho  taken 
iiito  coiisidoralion  hv  tlie  jnrv  in  ascertaining  what  measure  oi  K^^on- 
al.l.^  care  must  he  exacted  from  him.-  And  see  r.ihb  v.  (''■'';'''{'■''"'' 
n„il  H  ()  L.  U.  203;  1  I'.  Kv.  C.  1.  .Smi//i  v.  lltnus,  '2"J  I).  K.  liS.l. 
contains  a  review  of  numerous  cases  hearing  on  the  question  of  a 
special  duty  where  things  are  likely  to  allure  children.  And  see  t.nnil 
v!  CnuHl  Trunk  iia'.l,  2  O.  W.  H.  H.-i ;  2  C.  Uy.  C.  249  and  note.  p.  250, 
ibul.  ;  and  as  to  guehec,  Cunadian  l\,,  t/ic  li<iil.\.  C;'j'7/,  <;j_- _^-^^J.=;,';;; 


but  see  Makins  v.  Fujjott,  2'J  S.  C.  11.  188. 
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/.>l 


This  HeouiH  to  liiivo  Ihhii  the  ileciaiou  in  the  case  of 
./,  irsiiii  V.  (idtti  (i),  wheru  ii  little  girl  recovered  iliuniiKt'H 
fioiii  ilu-  (Uifdudiiiitrt  for  their  nej^li^encc  in  erecting  an 
iiiiMile  harrier  to  their  cellar,  where  some  painting  waH 
htiiig  carried  on,  although  the  child  was  Koniewhat 
negligently  leaning  against  the  harrier. 

In  a  later  case  of  Crorl.rr  v.  liuiiU  (A),  which  was  an 
action  under  tlic^  Knii)loyers'  Liahility  Act  l>y  a  girl 
aged  seventeen,  who  was  einidoyed  in  a  mineral  water 
iiianidactory,  and  was  injin'ed  hy  the  hursting  of  a  sotla 
water  hottle,  she  having,  iis  was  alleged  hy  the  defendant, 
conlrihuted  to  the  accident  hy  neglecting  to  wear  the 
mask  which  was  provided.  The  girl  swore  she  did  not 
know  of  the  danger  at  the  particular  time.  The  Co-.U't 
ol  Appeal  held  that  it  might  not  he  ni  gligence  in  a  'jirl 
i.i'  li,r  (t'lr  not  to  ai)preciate  the  danger  and  not  to  have 
put  on  the  mask. 

Negligence  by  Identification.— On  the  other  hand, 
some  cases  show  that  where  a  chilil  is  so  young  as  to 
he  (piite  unahle  to  exercise  caro  or  judgment  on  its  own 
account,  and  is  in  charge  of  an  adult,  who  is  guilty  of 
negligence,  the  child  may  he  so  identified  with  the 
negligence  as  to  he  disentitled  to  recover  (r.'O). 

A  leading  case  on  this  point  is  ll'uitr  v.  Xorlli 
J-Mxtnii  lliiil.  Co.  (I),  where  a  child  was  travelling  in 
cliarge  of  its  grandmother,  and  was  injured  whilst  heing 
taken  across  the  line.     The  jury  found  that  hoth   the 

(i)  2  T.  L.  It.  441. 

(k)  4  T.  Ij.  11.  324.  Sco  also  Dmhnan  v.  North  I.ondun  Hail.  To., 
2  T  L.  U.  3C5;  Uolnnson  v.  If.  II.  Umitli  .1'  .Sim,  17  T.  L.  U.  42.); 
Cnhb  V.  Kijnoih,  Limited,  23  T.  L.  K.  550;  70  L.  J.  K.  H.  y4S,  ante, 
p.  7. 

(0  4  Kl.  B.  &  K.  71'J  ;  2S  L.  J.  Q.  1!.  258. 
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(220)  In  Kisi  nhaiicr  v.  Halifax  and  S.  U'.  Rail.,  42  N.  S.  R.  420,  tho 
nt-wligencc  of  the  driver  of  the  vehicle  was  not  attributed 'to  his  wife 
and  child  so  as  to  prevent  the  latter  or  their  representatives  rocoverinK 
dan.ases;  and  see  judgment  of  Au.molu,  J.,  in  .Vuhi/.m'.  /  v.  '1 .  Kaion  Lo. 
(see  note  5S,  p.  5C),  25  O.  K.  at  p.  S3. 
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cDiiipaiiy  1111(1  llu'  f,'!!!!!!!)!!!!!!!!  r  \vt  10  h'uilty  of  iit';;li;;(iicf. 
Tlu)  iliil.l  WHS  of  ecinM!  Kuilty  of  noiio.  It  wuh  ludd  liy 
tlu!  K\i-lii!<liu  r  CIiiuiiImt  Unit  tlir  c-liild  ooiild  not  i»!cuv.r, 
till'  iif^'lit,'fiico  oi  the  ;,'riiiicliiiotlu'r  hiiiu^  by  iiltiitiliciitioii 
iiUi-il)iitiil>lc  to  till)  fliilil  ('/')• 

NotwithstiiiuliiiK  wlmt  was  snid  l)y   HuKir,  M.ll.,  in 

Jhirr/I    V.    I.oililoll    itllll    South      IVrstrill     I'ntil.     ('».{ii),    lo 

tilt)  j'tVt'ct  that  11  iiliiiiititV  in  iiii  action  of  iic^;liji»)na!  Imd 
to  provi'  two  Ihiii^^s,  viz.  tliat  tlic  (Icffinlaiit  Inul  luseii 
}^iiilty  of  iifHli^'cm-c  and  that  lie.  tlio  plaintifV,  had  not 
heen  K»'il^V  of  liny  iitrli^'<'iH-e  on  his  part,  it  may  now 
1h!  rf<,'ardt'd  as  .sctlU'il  that  thts  """■•-•  of  proviii;^  that  a 
plaintitV  liii^  lueii  ^^niUy  of  contrihiitory  iic^di^^i'iiet!  ivsts. 
in  the  lirst  inslanec,  upon  tho  dofi'iidant.  It  may 
happen  that  this  nmix  may  ho  shiflod  on  to  tho  plaiiilitV, 
and  even  hy  him  in  turn  hack  attain  mion  tho  defendant 
duriii;;  the  pro^'i'oss  of  the  trial  (")• 

Contributory  Negligence  of  Tliird  Party.— AUhou^'h 
a  deleiidaiit  may  set  up  tho  plaintitT's  contrihutory 
iiej^li^'onco  iis  an  answer  to  the  action  hroiif,'ht  against 
him,  yet  ho  cannot  set  up  tho  contrii>utory  nesli^tnco 
of  any  tliinl  person.  In  other  words,  assumill^'  the 
defendant  to  have  been  Kuilly  of  ne};lit^oiice  without 
which  tho  accident  to  tho  plaintiti"  would  not  have 
occurred,  it  is  no  answer  for  him  to  say  that  Imt  for  the 
noKliSfit^i'  "f  someone  else,  the  accident  would  not  have 
occuriH'd  (221). 

(,n)  In  thu  i;vso  of  Tht-  lierniiut,  1:5  App.  Cas.  1;  57  L.  J.  (I'rohato) 
r,".  the  %vliolo4iii'>tioii  i.f  iu'f,'li,Lioiu'c  !)>•  iaiMititicatioii  was  ro-considfriHl. 
anil  llio  (loctriiu!  o%-t'iTulod,  so  far  a-s  it  "  i  l.'iititios  "  tr.ivollurs  witli  tin! 
public  vobicli)-;  on  wliicli  tlioy  travi;].  It  must  l)e  taliun  to  throw  some 
amount  of  (loul)t  on  tho  ali'ive  case. 

(n)  Ante,  p.  244. 

(u)  See  Wakdin  v.  jMtuhn  and  South  Wcstan  Hail.  Co.,  12  App.Ca:*. 
41;  56L.  J.  Q.  B.  22'J. 

Canadian  Notes. 

(221)  Tho  employer's  lialiility  for  tho  breach  of  a  statutory  duty  is 
not"  affected  by  the  fact  that  an  intervening  cau^e  of  the  injury  i-  I  he 


I)(M'niINK,    OK    rdNTItllll  TOI'.V    Xllil.KlKNTK.        '2'»'l 

If  II  pliiiiititV  liiis  lifcii  injured  l»y  tl  coiiiliiincl 
111  ;,'li;,'rllC('  nf  two  prrsnlis  lu'  llliiy  SIU!  liotll  nr  cilllcr. 
It,  ulifii  one  of  llic  jmisoiis  whs  siicil  \n>  was  ciititltd 
tl)  say  that  the  acci'hiit  would  not  liiivc  (K-ciiind  luit 
fur  tln'  in<^li;;('iic't'  of  the  otiicr,  the  saint'  dtfcncf  ciudd 
lit  sit  up  liy  tiio  otlior.  mid  the  result  wiailtl  )>»'  that  a 
|ilaintilV  injurcil  hy  thf  ciiinhiiicd  iicKli/^'fiU't!  of  tlii'  two 
wuultl  have  no  rcnu'tly  ii;;aiiist  cither  {{'). 


SrATlTOUV    Ni:ilt,I<iKNt  K    INDKi:   Tin:    Kmit.ovc.us' 
LiAiaf.rrv  Act. 

In  adilition  to  tin;  defoiice  of  t-oiitrihiitory  iugli;^»!nce 
at  fominoii  law,  iht!  If^jislatiiri'  has  dfidaretl  in  tho 
I'.Miployers'  Liiihility  Act  itself  that  contrii)Ut()ry  -  or, 
pt  rhaps,  inori!  correctly,  statutory  iiegligeiico  of  the 
Kind  therein  specilietl  shall  he  an  ahsoliite  ]»ar  to  a 
worluuaii's  ri^lil  to  recover. 

The  words  crealitif,'  this  disahility  are  contained  in 
the  third  sul)-seclion  of  s.  2  of  tlie  Act,  which  says  that 
a  workinan  shall  not  recover  under  the  Act    - 

"In  any  case,  where  the  workman  knew  of  the 
tlefect  or  ne;:;ligenc'e  which  causetl  his  injury,  and 
failed  within  a  reasonable  time  to  fjive,  or  caust;  to 
be  given,  information  thereof  to  the  employer  or 
some  jierson  superior  to  himself  in  the  service  of  the 
I'lnployer,  unless  he  was  aware  that  tlie  employer 

(;i')  Si'i,  as  to  tliis,  the  ju'lKnicnt  ilolivored  liv  Lord  EsilKli,  in  The 
}'i  nana,  anti\  \i.  'Ibi.  Sco  al-o  the  ca>cs  of  ISiinvu's  v.  Murch  (ids  Co., 
I..  H.  7  Kxrh.  '.»(•>;  Abbutt  v.  .\[,ii/U\  -2  H.  it  C.  744;  :«  L.  J.  I'',xih.  177; 
llinnaon  V.  iirent  Xurthcni  Hail.  Co.,  3  If.  .t  ('.  iil  ;  :W  L.  J.  Kx<h. 
•JOI;  Horurll  v.  London  Onniilnix  Co.,  2  Kx'li.  I'iv.  ijf.  > ;  Clurkr  v. 
ChnwhiTs.  a  q.  H.  I).  327  ;  Enqelhart  v.  J-'un.int  ,(■  Co..  m  L.  J.  g.  B. 
1J2;  Mcl>oWiin  V.  (liriit  n'>'sti'in  Hail.  Co.,  [l'.»02]  1  K.  li.  018. 

Canadian.  Notes. 

■.'.■-■\  t>vun  the  wilful  ft'-'t — of  anntlif"  sRrvant. ;  SmiU  Sti'.  .Marii'  I'ulu 
ai,,l  Paper  Co.  v.  Mi/crs,  3  ().  L.  H.  i".(X) ;  33  S.  C.  1{.  23;  aud  see  Da;j,: 
v.  //.  ir.  yfcNiill  Co.,  e  Terr.  L.  H.  23. 
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or  such  superior  already  knew  of  the  said  defect  or 
uegHseiice  "  (222). 

Must  know  of  Defect  or  Negligence.— It  is  easy  to 
understand  that  a  workman  may  be  ac(iuainted  with  a 
,lrini  -say,  hi  machinery,  of  which  his  employer,  witli- 
out  nepligence,  may  he  in  alisolute  ignorance.  If  such  is 
tlie  caser^nd  the  workman  knows,  or  should,  having 
regard  to  his  dutic^s  or  his  skill,  have  known,  that  the 
defect  may  at  any  time  lead  to  an  acci<lent,  with  atten- 
dant consecpicnces  serious  to  himself,  and  he  neglects  to 
inform  of  this  defect,  the  blame  undoul)ledly  rests  entirely 

with  himself. 

But  it  is  not  so  (sasy  to  understand  in  wliat  sense  the 
words  "  knew  of  the  )ir<iliii<iirr  which  caused  his  injury" 
may  be  interpreted. 

The  particular  act  of  negligence  of  "  the  person  with 
superintendence  entrusted  to  him,"  for  whose  negligence 
the  employer  is  responsible,  probably  occurs  almost  con- 
temporaneously with  the  injury  which  it  causes;  and 
thus,  in  few  cases  will  the  workman  have  the  oppor- 
tunity of  complahiing  of  that  act  of  negligence.  But,  of 
course,  it  may  happen  that  such  person  may  have  been 

Canadian  Notes.  ,.,•„.,, 

Hoo)  Tho  provision  in  the  Manitoba  Act  (s  5)  is  substantially  tha 
^      '  In  the\ots  of  Ontario  (s.  6),  British  Columbia  (s.  7).  and  Nova 
same.     ^'^ ^^^^^^sllnU  are:  -'failed  without  reasonable  excuse  to  givo 
^cotia  (^•f)''^^^"J, Within  a  reasonable  time  information  thereof.  .     " 
"n  '*"^'vi  ions  of    t  u    New  Brunswick   Act  (s.  5)  are  similar  to  tho 

'';''"'uiJ  .ni^X^  ol  soine  person  in  cliar.^e  of  the  particular  work  in 
i'onne.  tiov.th-wliich  the  injury  was  sustained,  or  some  person  occupy- 
•n"  the  !•■  -^ition  of  superintendent  or  foreman  of  the  employer 

ih%:;d^' with!::^ -^^ "'™-"  -^^  -°  r^^^tf  u 

,  '■".:  ,1,  »,.,  were  referred  to  n  Truman  v.  Itiidoliih,  22  Out.  A.  It. 
'r:^  "^^C^.;.  J  a"  who  delivered  the  judgment  of  tho  Court  of 
'2M,  ^^'^'-.f  ,"f ;'/' i  whJther  a  reasonable  excuse  or  not  exists  is  for  tho 
Jj:^f  icm  thf  evrdeme ;  and  see  Cooler  v.  Ha,.nlto.  Sleel  arul  Iron  Co., 

'"^  V-  V  .'^■fbf  New    I'.runswick    Act  (s.  5  d)  a   workman    who,   being 
Lnde.    the   New  (,aiow-servant,    fails   to   give   notice 

X::"/ea!tt"^co;^'^amages  for  miuries  caused  by  the  negligence 
of  .ueh'fellow-servant.     ;-.e  Appond..x,  L-.  -Hs. 


DocriUNK  OF   CONTRIIUTOKY   NkOLIO  ACE. 


•J.M 


.Miiltv  of  neRligence  on  former  occasions  to  the  knowledge 
.'^f  the  workman,  which  neghgence,  however.  <hd  not 
rrsult  in  injury.  Ought  the  workman,  then,  to  have 
complained  to  the  employer  at  once,  and  is  a  workman 
who  has  known  of  such  negligence  thenceforward  dis- 
.ntilled  to  recover,  in  case  he  should  suffer  injury  from 
ih.  suhsciuent  negligent  acts  of  the  same  person  •>  1  rue. 
the  \ct  uses  the  words  "  the  negligence  which  caused  Ins 
iniurv  "  hut  would  it  not  he  open  to  contention  that 
J,  ■,,:;,,  „,„ii,,rnr.  in  the  person  entrusted  witli  superm- 
leiidence,  of  which  the  workman  is  aware,  and  which 
continually  renders  his  employment  dangerous,  is  covered 
l,v  tliese  words  -for  may  not  such  negligence  he  said  to 
hf  continuing  negligence  •?  ,    ,         ,  ,. 

In  such  cases  prohably  much  would  depend  upon  the 
de-ree  and  fre.piency  of  the  negligence  of  which  the 
j,;son  who  caused   the   injury  had   been   guilty  upon 

lornier  occasions.  _ 

The  ohli^ation  is  by  the  Act  only  imposed  upon  tlie 
workman  o?  giving  notice  of  defects,  or  neghgence,  which, 
if  allowed  to  continue,  may  be  reasonably  likely  to  cause 
iniuryto  Imii.rlf;  he  is  not  by  the  Act  made  an  u>.v>rrtnr 
cither  of  his  employer's  works,  plant,  or  employes. 

When  must  Notice  of  Defect  or  Negligence  be  given? 

If  a  workman  knows  of  a  defect,  or  of  negligence, 
likely  to  occasion  him  injury,  he  must  give  notice  thereof 
"  irithiii  a  iruxKiKtl'li'  timr.'" 

With  respect  to  giving  notice  of  a  r^:/.■.•^  the  words 
",rithin  a  mt^nrnthlr  timr;'  would  probably  be  held  to 
mean  the  lirst  reasonable  opportunity  after  the  know- 
ledge came  to  him.  But  the  question  arises  m  the  same 
wav  as  before,  as  to  what  is  a  "  rra.vwahlr  tun.-  within 
wldch  the  workman  should  give  notice  of  riieral  n,vh- 
,„,„.,.  nt  ,Uhi.  'sitinn,  in  the  person  for  whose  negligent 
acts  the  employer  is  to  be  held  responsible. 
The  notice  re-iuired  by  the  Act  need  not  be  given  by 
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llu.  uorkuK.n  prrsoualln,  or  to  the  employer  /.r.o»«////. 
n.>  nmv  -<iirr  or  n,nxr  it  to  hr  ;iirnr'  to  the  employer, 
^,/ ..„;,,,  „,  ,,„,,,  ;,  to  h,  fiirn,"  to  "s.mie  person 
sunorinr  to  himsdf  in  the  service  of  the  employer." 

l'r..vi(nislv  to  ti;«  Act,  un  employer  Wiis  not  fixed  with 
l,nowle.lse  of  neRlisence,  by  such  negligence  having  be.ai 
tolil  to  his  foreman  (7). 

'•  Person  Superior  to  Himself."— The  re-inirement  of 
the  Vet.  liowever,  is  satislied  if  the  notice  is  given  hy  the 
workman  to  "  ><"n,r  pnxn,,  sni^rior  to  himx,!/  i„  the  xnr,r,- 
of  tl,.'  rmphiirrr  although  such  notice  never  reaches  the 

employer. 

This  expression  is  anihiguous,  tor  one  workman  ma.> 
be  superior  to  another,  in  being  employed  in  a  higher 
class  of  work,  or  in  l)eing  paid  higher  wages,  yet  it  could 
hardly  be  argued  that  the  giving  notice  to  a  person, 
superior  in  such  respects,  was  necessarily  a  compliance 
with  the  retpiirement  of  the  Act. 

A-^ain,  one  workman  may  be  clearly  superior  to  another 
in  the  emplovment,  but  his  duties  may  be  confined  to  an 
entirelv  distinct  branch  of  work,  an<l  may  be  totally 
unconnected  with  the  .h/rrt  or  ^/..///;/<mv  of  which  notice 
is  -iven  to  him.  Surely,  in  this  case  again,  the  employer 
would  not  be  held  to  be  affected  by  such  a  notice. 

The  sub-section  would  have  been  more  plainly  expressed 

thus :  .       I  A      -fi. 

To  the  employer,  or  some  person  entrusted  witn 

•uiy  duties  of  "superintendence  in,  or  over,  that 
department  in  which  the  defect  <.r  negligence 
existed,  whether  such  superinten.lent  be  onhnarily 
en^a'-ed  in  manual  labour  or  not,  unless  the  injured 
person  should  himself  perform  duties  of  superni- 
tendeiice,  in  which  case  such  person  must  give 
notice  to  the  employer,  or  to  a  person  entrusted 
with  any  superintendence  over  himself. 
(q)  Smith  V.  Howard,  22  L.  T.  (N.S.)  VM. 


J)U(  rUlNi:    <»1-    C<tNTl!IUl!Ttil!V    N  KUl.KiT.NCE.        -•">" 

Unless  aware  that  Defect,  etc.,  was  already  known.— 

The  woiloniin,  it  will  be  furtlier  noticeil,  must  give  tliis 
notice:  "Unless  //<•  iras  iiiruir  that  tlie  employer  or  such 
superior  alreiuly  knew  of  such  defect  or  negligence." 

There  are  two  possible  meanings  to  these  words.  The 
tiisl  is,  that  the  workman,  although  in  default,  may 
recover  if  ax  a  fart  the  employer  or  superior  did 
know  of  the  defect  or  negligence  of  which  it  was  the 
workman's  duty  to  complain  :  the  other  is,  that  the 
fact  wliether  or  not  the  employer  or  superior  knew  is 
innnalerial  if  the  workman  was  not  awurt;  that  they 
l;new. 

We  think  the  Act  means,  what  it  ai)pears  to  us 
plainly  to  say,  viz.  that  the  workman  shall  not  recover 
unless  /(-■  /r«.s-  niiiiir  that  the  employer  or  superior  kufw 
oi  the  defect  or  negligence.  It  must  he  remembered  that 
this  is  a  statutory  disability  of  an  unusual  kind,  imposed, 
we  think,  in  the  interests  of  the  whole  of  the  workmen, 
it  may  well  be  that  the  legislature  intended  that  this 
statutory  duty  imposed  upon  the  workmen  in  an  emplo;,- 
lufut.  for  the  purposes  of  their  ccmimon  safety,  should  be 
strictly  carried  out,  and  that  the  [)unishment  for  a  failure 
to  perform  it  should  be  certain. 

When  a  workman  has  failed  to  give  notice  of  a  defect, 
or  of  negligence,  which  afterwards  occasions  him  injury. 
he  umst  show,  either  that  the  employer  or  the  workman 
.',upi.'rior  to  himself  had  actual  or  constructive  notio 
thereof,  and  that  he  was  aware  of  this  fact. 

It  will  always  be  a  course  attended  with  risk,  for  the 
workman  who  has  omitted  to  give  notice  of  defect  or 
negligence,  to  rely  upon  the  defence  that  he  was  aware 
liiat  the  employer  or  superior  workman  already  knew  it ; 
lor,  however  fully  he  may  prove  that  he  believ.  1  iliis  to 
have  been  the  case,  and  however  reasonable  thai  belief 
may  have  been,  he  runs  great  risk  if  such  knowledge  did 
not  in  fact  exist. 

If   it    is   wished   to    rely    upon   a   superinr   wnrkmini 

E.L.  « 
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kiiowiuj^  of  tlui  (lotoct  or  nesligi'iiee,  we  think  such 
person  iinist  l)e  n  superior  in  llie  sense  which  we  have 
hi'fore  stilted,  viz.  he  must  liiive  some  duties  of  superin- 
tendence over  th(!  workniun,  or  in,  or  over  the  depart- 
ment in  which  llie  defect  or  nef^ligence  exists,  suhject  to 
lli(!  e\ceplion  stated  in  case  the  workman  injured  should 
himself  fuUil  duties  of  su[)erintendence. 

NotwithsiandinR  tlie  importance  of  this  8ul)-section, 
tlu're  has  been  no  decision  of  tlie  Iliffh  Court,  so  far  as 
we  are  aw.ire,  upon  it.  Altliough  it  has  often  been 
rehed  u[)on  as  a  defence  in  actions  brouglit  under  the 
Act  in  the'  county  courts,  we  do  not  know  of  any  case 
wliere  the  defence  has  been  successful.  Tlie  reason  for 
this  may  be  the  natural  reluctance  which  a  court  or 
jury  would  feid  to  deprive,  a  workman  of  damages  to 
whicli  lie  was  otherwise  entitled,  upon  the  ground  alone 
Ihiit  he  had  nni  complied  with  a  very  stringent  pi-ovisi(m 
ot  a  statute,  with  which  provision  h(^  was  probably  un- 
aeipiainted. 

To  endeavour  to  sum  up  what  has  been  said  upon 
this  siH-iion  of  the  Act:  If  a  workman  knows  of  a  defect, 
he  nuist  inform  thereof  at  once,  and  can  only  excuse  his 
failure  to  do  so  liy  showing  that  the  employer,  or  a 
person  with  superintendence  over  himself,  or  in,  or  over 
the  department  where  the  defect  was,  actually  knew  of 
the  same  already,  and  that  he  (the  workman)  knew  that 
the  superior  had  such  knowledge. 

Of  negligence,  the  consequences  of  which  have  not 
already  happened,  and  which  may  still  be  averted,  he 
must  inform  at  once,  and  of  iinuial  ii(iili<ii'iic<'  <;/'  (Ux- 
jKisitiiiii  he  should  complain  as  soon  as  it  becomes  so 
great  as  to  materially  increase  his  risks  in  his  employ- 
ment ;  and  in  both  cases  the  notice  should  be  given  either 
to  the  employer  liims<df,  or  to  a  workman,  "  superior " 
in  the  sense  which  we  have  indicated. 

Tr  lie  (loos  L::ive  the  notice  himself,  he  must  prove  that 
he  caused  it  to  be  given,  /.' .  that  it  actually  was  given. 
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ULM'TKU  I'AOK 

(ir.NF.n.M,  SrllKMK  OK  TIIK  ACT lid:'. 

1.— 'I'lIK    KmPI.OYMF.NTS  to  WlllCIf,  AND  PkuSiiSS    lO   WHOM, 

■nil;  A«T  APi'MKS 2il!> 

((/)  FiiMiiloyinuntR  fxenerally 'JTC 

i^b)    IVrsoiis  :  Workman,  ini'auiiiL;  111" liTli 

Excluilwl  liy  naiiif i;7l 

\Vhose  jiositioii  is  di  ml  it  fill 2Si; 

Contractor,  ]iosition  of    L'SS 

Seainen L'!l.". 

(<■)  Where  Act  apiilies  ;^eograiihically '-lo't 

II.      AtCIDENT,  ISCI.UDINa   ISDrSTIUAI,    DiSKASK .">IaS 

(i()  What  is  personal  injury  by    ."iO'.t 

Whetlier  (juestion  of  law  or  fact    .'Jl."> 

Decisions 31!  I 

When  death  results  from  the  injury :\22 

Decisions .'ilit 

(//)  Inthistrial  disease    .'32ti 

Diseases  included  in  the  Act .'IL'ti 

Added  since  by  Orders    .'IL'7 

When  rij;ht  to  comtiensation  arises    .'I'Jit 

('oin]iensation,  from  whom  recoverable ooli 

HI.--"  Aei'lDKNT"'    AUISING   OCT    OF    AND    IN    IllE    COLliSE    OF 

TiiF.   Empi.oymkst o38 

Cases  under  Act  of  18".i7  343 

Under  jiresent  Act  353 

When  occasioned  by  tortious  act  of  another     ...  3ii'J 

Onus  of  proof  ''UK 

<  leiieral  jirinciples  deducible  from  the  decisions  3i;J 

Locality,  how  far  necessary  to  consider     ^li 


•Jt:<>    TiiK  \V()I!KMi;n's  ('((MI-knsation  Act,  190(3. 
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(iENERAL  SCHEME  OF  THE   ACT. 

1;,.:i.oi;k  the  inissing  of  the  Workmen's  Coinpeiisalion 
\i-t,  IH'M,  the  liiw,  in  the  absence  of  contractuiil  relation, 
never  huposed  Uability  upon  one  ixnson  to  make  com- 
pensation to  another  for  personal  injury,  except  m  cases 
wliero  the  injury  was  due  to  some  breach  of  duty  on  the 
part  of  the  person  occasioning  it,  or  on  the  part  of  his 
iiKents  or  servants  m^). 

Tlie  Workmen's  Compensation  Act  of  18I»7  was  based 
upon,  and  introduced,  a  new  and  somewhat  startling? 
principle.  By  this  Act  the  employer  was,  for  tlic  hrsl 
time,  made  liable  to  compensates  his  workmen  for  injuries, 

Canadian  Notes. 

,.W3)  This  is  still  the  law  in  the  provinces  o£   Ontario,  Man.tnl,a, 

"^  Hv  rr^ei^^^t'-uueSi'^t  W  u!:;Now  Brunswick  Workn^nnV  Con.p.n.u- 

Columbia  Workmen's  Vo"^l"^"''*''°"::t'\°!   o^  lyOS    c      'J    are  both 

.1       Mi.nrto  Wnrkniou  s   Conincnsiitiou  Act   ot    ijvn,  c.    i-,  n'^ 

tlie   Alberta   V°    ,•  ,  \„f  ,^f  iW   hut  in  the  Alberta  Act  sonic  of  th.; 

>  1  itir>       Til  Oueh.."  a  somewhat  analogous  statute,  J  i-aw.   i.-~- 
(Areeudix,  V.W),  came  into  force  on  the  1st  January.  I'Jlu. 
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(jnili!  irn'S|H'clivi!  nf  llu'  rousuUirutioii,  wliellur  or  not 
titlii;!'  lui,  or  iiiiy  oiii;  for  whose  nets  he  was  in  law  liiihle, 
liiul  roiinnitUHl  any  liicacli  of  duty  to  wliicli  tlif  injury 
was  attriliutalilo. 

'I'll!'  iiitintioii  of  tilt!  Act  niiuli!  liiin  an  insurer  of  his 
wnriiiuen  aj,'ainsl  tlif  loss  caused  hy  injuries  which  ini;,dit 
liappon  to  them  wliilst  ent,'a^'ed  in  liis  woik. 

This  insurance,  it  is  true,  was  limited  in  extent,  hut 
so  lon<^  as  it  arose  out  of  and  in  the  course  of  the 
eiiiployment,  was  (juite  irrespective!  of  cause. 

I'he  Act  was  foundeil  on  the  (iernian  system  of 
insurance  of  workmen  ,'ainst  accidents  happeninr;  in 
llui  course  of  their  eui|iloyment,  a  system  which  has 
sinc(!  heeii  larj^ely  accepted  hy  many  of  the  European 
States.  The  Workmen's  Compensation  Act  of  lHi»7  was 
admittedly  a  tentative  measure.  It  was  applied  to  a  few 
only  of  the  leadinj^  industries  of  the  country.  It  was, 
in  fact,  an  e\perimenl  ca[)aiile  of  development,  and 
meant,  if  succe>sful,  to  dt.velo])  into  a  universal  scheme 
of  industrial  insurance.  The  first  extension  towards 
this  end  was  etfected  hy  the  passinj^  of  the  Workmen's 
Compensation  Act,  1!>0(),  which  extended  the  henefits  of 
tlie  Act  of  Is'.tT  to  workmen  engaged  in  agriculture. 

The  two  statutes  hrought  about  an  illogical  position. 
Ceilaiu  workmen  were  protected  in  the  coui'se  of  their 
work,  others  were  left  unprotected.  Even  workmen 
generally  within  the  Act  found  themselves  at  one  time 
protected,  at  another  time  not.  This  position  arose  from 
the  wording  of  the  Act,  which  confined  the  liability  of  the 
emi)l()yer  to  accidents  which  occurred  "  on,  in,  or  about" 
tlie  premises  under  his  control,  and  upon  which  liis 
business  was  carried  o'l. 

In  the  year  1!»0(;  the  Government  determined  to 
extend  the  principli  of  workmen's  compensation,  and 
to  make  it  something  like  UTiiversal.  It  was  argued 
that  all  ordinary  misadventures  happening  to  workmen 
in  the  course  of  carrying  on  the  work  of  the  country, 
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!,liui  111  ln^  rot^ixrded  as  iucidentftl  to  tho  expeiLse  of  eivrry- 
i,,^'  oil  Huch  work,  iiiul  ou^ht  to  he  a  chart,'*!  ui">i>  tho 
|a"iiciiliir  inauHtry,  ami  that  tliis  shouhl  ho  ho  <iuilo 
ii-,vsiMctiv.-  <.f  wlu^tlicr  or  not  th.^  luiHa.lvonture  was 
oi'iNisioiied  i)v  •  .o}.;lect  or  dofnult. 

riu'  result  was  the  passiiiR  of  the  Workmen's  C'oni- 
l„Misatio.i  .Vet,  V.m  («5  Edw.  7,  c.  58).  in  which  the 
hioiid  itriiiciplc  of  universal  insurance  aRainst  industrial 
iiccidiMils  (indeed,  all  accidents  where  the  relation  of 
tnuployer  and  workman  suhsists)  is  reco};;nised  and  laid 

down. 

l!,v  the  new  statute  the  former  Acts  of  18<>7  and  1000 
aiv  repealed,  save  in  bo  far  as  they  affect  accidents 
happening  before  the  commencement  of  the  present  Act. 


(itNEUAL  Effect  of  the  Workjien's  Comi-ensation 
Act  of  1906. 

Stated  broadly,  every  employer  of  any  i)erson  or 
persons  who  come  within  the  definition  given  in  the 
Act  of  "workman"  is  liable  from  and  after  July  1st, 
liiOT,  to  pay  the  compensation  given  by  the  Act,  to  any 
one  of  such  persons  as  may  sutler  personal  injury  by 
lucident  arising  out  of  and  in  tho  course  of  the  employ- 
ment. 

A  very  wide  definition  is  gu'en  to  the  expression 
"workman,"  which  includes  many  persons  not  ordinarily 
so  regarded.  The  compensation  is  limited  in  amount, 
hut  with  one  exception  is  given  quite  iriespective  of  the 
cause  of  the  injury. 

Th(i  one  exception  referred  to  is  where  tlio  injury 
\v;is  caused  by  the  serious  and  wilful  misconduct  o''  the 
\voil<raan  injured.  In  this  case  the  compensation  is  to 
lie  disallowed  (s.  1  ('2)  (c)  ). 

Even  where  such  misconduct  exists  it  is  not  to  bar 
ih'  right  to  cnrnpensation  if  the  injury  results  in  -'  ith 
or  serious  and  permanent  disablement  (s.  1  (2)  (c)  ) 
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Tilt!  I'.mployiirs'  liinhility  Act,  IHHO  (n),  is  hol  r»'|)«'al(d. 
Jtiil  is  to  Hul)sisl  Hidt'  l)y  siilt-  with  tlu!  in-csciil  \ii. 
liiilftid.  lioiu!  of  tilt)  liiiltiliti('>  iiiipitsetl  by  liiw  iipnn 
t'liiployitrs  iirt)  iihio-^'ntud  l»y  tlm  Woikiiu'ii's  t'omiKMsa- 
tii)ii  Act,  li'OC),  1111(1  111!  thti  pitAiimsly  t'\i^liii;;  rij^lils  o{ 
uorkiiieii  foiuided  either  iil)<)ii  c-onnnDii  liiw  tn'  >t:itiil* , 
lire  iireserved  to  them  (h.  1  ('!)  (h)  )• 

The  new  liiibility  will  often  overliii)  the  old,  tliii<  ^jiviii- 
u  choice  of  romedieH  to  the  worknmn.  IIo  is  not  ermbled 
to  obtain  ;i  double  eonipensiitioii.  nor,  us  will  be  hereafter 
pointed  out,  will  he  -n  every  case  be  able  to  pniscciUe 
his  remedies  alternately.  Where  a  do-ible  remedy  -xinis 
a^^iiinst  the  employer,  the  workman  is  by  the  construc- 
tion placed  on  the  Act  (l>)  in  KiiKlund  put  lo  hi;, 
election  which  remedy  he  will  pursue.  Tiiis  eUclion 
1ms  ^enenilly  to  be  exercised  before  the  proceedinj,'s  are 
commenced. 


COMI'KNSATION    OBTAINKP    ItY    AltlUTIlAI  ION. 

No  action  at  law  can  l)e  brought  to  oblaiti  the  com- 
pensation recoverable  under  the  Act,  but  in  place  thereof 
is  substituted  a  kind  of  (/»/«.s/-le{;al  arbitration,  placed 
in  the  hands,  sometimes  of  laymen  and  sometimes  of 
lawyers,  re<;ulated  in  the  county  courts,  or  before  an 
arbitrator  appointed  by  a  county  courL  jud^e,  by  rules 
fraiiKMl  under  the  Act.  An  appeal  from  the  arbitrator 
upon  points  of  law  lo  the  county  court  judf,'e,  and  from 
the  county  court  3ud','e  to  the  Court  of  Appeal  is 
given  ('•). 

(,i)  4;i  &.  44  Vict.  c.  12. 

(6)  Note.— Ill  tLo  following  pages,  by  the  cxprussion  "  the  Act  "  is 
meant  tho  Workmen's  Compensation  .\et  of  1906. 

(()  This  is  the  effect  of  s.  1  (3),  louJ  \Nith  clauses  1,  4  of  tho  Second 
Schedule. 
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An  iiplM!ul  now  lies  uiuluf  tliu  Act.  from  tlu)  Court 
ot  ApiHiil  in  EiiKlund  and  Iriliiml  and  tlio  Court  of 
St^sion  in  ScoUatid,  to  lliu  Uouhv.  of  Lords  (»/).  Consi:- 
,|ii(iitl,v  liny  question  of  law  raistul  Iteforti  iind  dicitU^d 
l,v  a  county  court  jud^e,  or  sherilV,  or  their  suli- 
!.litiilt'S  under  the  Act,  can  he  apiM'iiled  to  the  House 
of  Lords. 

I'.iiilractin;,'  out  of  tlie  Act  is  forhidden.  ext-epl  in  one 
iiisc  where  there  if  Huhstituted  for  it  a  seheino  of  coni- 
]H  nsiition.  approved  hy  (loverinnenl  autliority.  as  one  not 
l(>,s  tavounil)le  to  tlie  worknuin  than  the  provisions  of 

the  Act  ^s.  :J). 

An  attempt  is  made  to  oliviato  the  hardsliip  often 
rrsuUiuf,'  to  workmen  from  the  custom  of  coutractin<i 
and  siih-contractiuK,  hy  tixinj^  tlio  liahihty  to  pay  the 
eumpensation  Riven  hy  the  Act  to  the  workmen  injured 
ill  ilie  course  of  carrying  out  sucli  contract  or  suli-con- 
trael,  in  the  first  instance,  upon  the  principal  resjjonsilde 
tor  tliu  whole  work. 

Sucli   is,    in   bare   outline,  the   scheme   of   lliis   very 
important  statute.     Its  general  features  and  intent  are 
ilear.     Owing  to  its  almost  universal  application,  tlie 
intentionally  widely  framed  definitions,  and  prohahly  still 
more  to  the  complicated  means  and  systems  by  which 
industry  is  in  this  country  carried  on,  many  (juestions 
liave  already  arisen  and  more  are  likely  to  arise,  before 
the  scope  of  the  Act  can  be  declared  with  anything  like 
certainty.     It  is  only  possible,  by  close  scrutiny,  both  of 
the  wording  of  the  Act  itself,  and  of  the  rules  made  there- 
inuler,  to  endeavour,  where  no  decisions  exist,  to  antici- 
pate such  ditHculties  ;    to  indicate,  where  possible,  how 
tiiey  may  be  avoided;   and  to  show,  for  the  assistance 
of   those   who  may  be  interested,  whether  engaged  in 
prosecuting    or    resisting    claims   under    the    Act,    the 
points  which  demand  consideration,  and  the  method  of 
procedure, 

(d)  Sched.  II.  (17)  (18). 
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(For  text  of  Act,  see  Appendix  M,  and  for  Rules  aiul 
Forms  made  lo  le^^ulate  the  procedure  thereunder,  see 
Appendix  X.  Tliese  rules  are  hereafter  cited  as  W.  C.  II., 
1!»07  (though  they  inchide  the  rules  since  added),  witli 
the  number  of  the  rule  referred  to.) 
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CHAPTEK  I. 


THE  EMPLOYMENTS  TO  WHICH,  AND  PERSONS 
TO  WHOM,  THE  WORKMEN'S  COMPENSA- 
TION  ACT  OP   100()  APPLIES. 

Thk  Workmen's   Compensation    Acts,  181)7    and   1!»00, 
were  applied  to  certain  defined  industries  only. 

The  Act  of  1897  applied  "  to  employment  ...  on  or 
in  or  about — 

(a)  A  Railway. 

(b)  A  Factory. 

(c)  A  ^line 

(d)  A  Quai  ,, . 

(*;)  An  Engineering  Work ; 

(f)  A  Building  which  exceeds  Thirty  Feet  in  Hoight, 
and  is  either  being  Constructed  or  Repaired  by 
means  of  Scaftblding,  or  being  Demolished,  or 
on  which  Machinery  driven  by  Steam,  Water, 
or  other  Mechanical  Power,  is  being  used  for 
the  purpose  of  the  Construction,  Repair,  or 
Demolition  thereof"  (s.  7  (1)  )  C^'^*)- 

Canadian  Notes. 

(224)  The  British  Columbia  and  Alberta  Acts  are  similar  except  that 
the  former  does  not  apply  in  the  case  of  buildings  less  than  forty  feet  m 
height.  The  Quebec  Act  applies  to  workmen,  apprentices,  and  emplo>  ees 
"engaged  in  the  work  of  building;  or  in  factories,  manufaetones  or 
workshops;  or  in  stone,  wood,  or  coal  yards;  or  '"  -^"ytranspo  at.on 
business  l.v  land  or  by  water;  or  in  loadmg  or  "!'l°''f  "'f.  °  .1^, '!"> 
gas  or  electrical  business  ;  or  in  any  business  having  f*^"^ ''"  °XLk' 
huilding,  repairing  or  maintenance  of  railways  or  t™«»^vays,  waterworks 
drains,  sewers,  dams,  wharves,  elevators,  »' >"<^K"«'  "'  '"  ^"^'"  °' 
quarries;  or  in  any  industrial  enterprise,  m  which  explosives  are 
manufactured  or  prepared,  or  in  which  machinery  is  "fl- '^°^^;'  >;> 
power  other  than  that  of  men  or  of  animals ;  but  not  in  cases  where 
tlie  viarly  wages  exceed  $1,000. 
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The  Act  of  11)00  added— 

(;:;)  Aj^rieulliirc. 

Numerous  decisions  were  f^iveii  upon  tiiese  words  as 
defined  in  the  Act  of  1H!I7,  esi)ecially  as  to  employment 
on.  in,  (ir  al)oat  ii  factory.  Tlie  inclusion  of  docks, 
wiiarvcs.  (lUiiys,  and  warehouses  within  the  expres.  i(m 
'■  factory,"  led  to  many  contiicling  cases,  and  mons  than 
once  necessitated  ai)peals  to  the  House  of  Lords. 

The  description  of  "  Imildin^'."  which  was  included  in 
the  Act,  in  addition  to  occasionin;^  ^nvat  trouhle  and 
uncertainty,  often  led  to  hard  cases  of  exclusion  from  the 
henelit  of  the  Act. 


Employments  included  in  the  present  Act.— The 
restrictions  imposed  hy  the  Act  of  1897  have  now  dis- 
api»eared,  and  with  them  ilisappear  the  decisions  liearinr; 
on  and  di'hning  the  employments  to  which  the  Act 
formerly  applied. 

Instead  (jf  the  words,  "  if  in  any  employment  to  which 
this  Act  applies,"  which  were  the  words  used  in  the  Act 
of  1H97,  we  now  find  the  words,  "If  in  ^lln|  employment 
l)ersonal  injury  l)y  accident  arising  out  of  and  in  the 
couise  of  the  employment  is  caused  to  a  workman  his 
employer  shall,  sul)ject  as  herein-after  mentioned,  he 
liai)le  to  pay  compensation  in  accordance  with  the  First 
Scliedule  to  this  Act"  (s.  1  (1)  ). 

The  pnssent  Act,  therefore,  applies  to  employment  of 
(svery  description,  except  where  excepted  in  terms. 

Althou^li  tlu;  Act  makes  use  of  the  expression  "  any 
employment,"  it  does  not  include  every  person  who  is 
employed  hy  anollier  [lerson,  hut  only  atl'ects  cases  where 
a  relation  of  enii)loycr  and  workman  exists  between  the 
person  claiming' coinpensalion  and  the  person  from  whom 
compensation  is  claimed. 

Tins  relation  arises  from  contract,  and  the  contract 
nmst  he  one  of  service,  or  of  apprenticeship  (s.  i;]). 
liVen  apart  from  the  words  of  tiie  Act  in  the  deliuitiou 
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,,f  "  wovkniiui,"  il  is  only  out  of  such  a  contract  that  tho 
ivlaiion  can  in  law  ai-iso.  It  is  none  tho  less  a  contract 
ot  iHTsoual  service,  lioui  tlio  tact  that  tlie  servant's 
(liilits  may  dtiicud  on  and  l)c  regulated  hy  statute,  <.,'/. 
ill.'  cerlilicated  manager  ot  a  coal  mhie. 

I'm  ill  anollier  way.  tlie  conlract  must  he  one  hetween 
il  iiiii^ter  and  a  servant  before  tlie  Act  can  apply. 

[L  was  not  until  the  passing  of  the  Emi)loyers  and 
Wurkmeii  Act,  IH".".,  that  the  exjiressions  "employer" 
aiul  "  workman  "'  were  used  in  a  statute.  The  old  words 
ahvays  employed,  which  even  now  hy  association  most 
vividly  detine  the  relation,  were  "  master  "  atid  "  servant." 

A  contract  of  apprenticeshii)  is  only  one  kind  of 
contract  of  service,  it  is  one  in  which  the  apprentice 
icLTives  as  consideration  for  his  promise  to  serve  and 
olicy.  instruction,  together  with,  perhaps,  other  mat(!rial 

lifiietils. 

The  lest  in  all  cases  lo  he  applied  to  ascertain  whether 
the  .Vet  ap[)lies  is  this— not  is  there  a  contract  of  employ- 
iiieiil.  hut  is  there  a  contract  of  service  from  which  a 
lelalion  of  employer  and  workman,  or  master  and 
>i  !  vant,  can  he  deduced. 

A  conlract  of  service  for  work  or  lahour,  with  wliich 
alone  the  Act  is  concerned,  arises  where  one  person 
undertakes  to  serve  another  and  to  obey  the  reasonable 
nidcrs  of  such  other,  within  the  scope  of  the  duties 
undt  rtakeii,  generally  but  not  specifically  defined. 

If  all  the  duties,  though  tliey  may  be  duties  of  service, 
are  specitically  defined,  and  it  is  apparent  from  the  con- 
struction of  the  contract  that  tho  list  is  an  exhaustive 
one,  and  no  control  is  reserved  over  the  person  under- 
taking the  duties,  either  as  to  the  manner  or  time  in 
which  lie  should  perform  them,  the  conlract  is  generally 
sjM>ken  of  as  an  indeiKjndeiit  contract  giving  rise  to  the 
lM»ition,  not  of  master  and  workman,  but  of  employer 
and  contractor. 

15ut  subject  lo  the  .lUaliiieaiioii  that  the  contract  must 
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lit!   ont!  ol   scrviec,   tlie   i1t:iiiiilioii    ;^iveii   in   the   Act  of 
'•  workman  "  is,  as  will  lie  soeii,  a  very  wide  one. 

WdllKMAN  :     l)KKINiriON    IN    A(T    OK    VMi}. 

"  '  Workman  '  tlot's  not  inchule  any  person  employed 
olhcrwisci  than  by  way  of  manual  lalujur  whose  remunera- 
tion exceeds  two  hundred  and  lifly  pounds  a  year,  or  a 
person  whose  employment  is  of  a  casual  nature  and  who 
is  employed  otherwise  than  for  the  puri)oses  of  the 
emidoyer's  trade  or  business,  or  a  member  of  a  police 
force,  or  an  out  worker,  or  a  member  of  the  emph)yer's 
family  dwellinj^  in  his  house,  but,  save  as  aforesaid,  means 
anv  person  who  has  entered  into  or  works  under  a  con- 
tract of  service  or  apprenticeship  with  an  employer, 
whether  by  way  of  manual  labour,  clerical  work,  or 
otlu^-wise,  an.t  whether  the  contract  is  expressed  or 
implied,  is  oral  or  in  writing"  (s.  13). 

This  being  the  definition  given  in  the  Act,  the  manner 
in  which  the  meaning  of  "workman"  is  for  the  purposes 
of  the  Act  to  be  ascertained  must  be  arrived  at  by  a  pro- 
ct!ss  of  exhaustion.  It  is  not  correct  to  say  that  every 
],erson  not  excluded  in  terms  from  the  Act  is  within  il, 
but  it  is  correct  to  say  that  every  person  not  specifically 
excluded,  whose  contract  is  one  of  service  with  an 
employer,  is  included. 

Contract  of  Service,  What  is?  —  Tiie  distinction 
between  a  contract  of  employment  and  a  contract  of 
service  is  shown  by  the  following  cases  decided  under 
the  present  Act. 

In  Waitca  V.  '/'/«■  FraiKo-HvUisth  KAihitidii  (luror- 
liitiiitiiJ  {a),  the  man  killed  was  a  lecturer  at  the  Franco- 
British  Exhibition  whose  duty  was  to  explain  an  airship 
on  exhibition  tlua-e.  It  was  held  that  he  was  not  a 
workman  within  s.  i:>  of  the  Workmen's  Compensation 

Act,  lltOC. 

{a)  25  T.  L.  U.  441. 
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Tilt'  Cii  -^  of  liiirnH  v.Muurhcuti  r  anil  Saljhnl  U'rsh'i/aii 
Mission  (/))  was  a  similar  decision.  Tlie  respondtJiits,  a 
iharitablo  institution,  had  instituted  a  labour  yard,  ami 
ill  return  for  work  done  at  the  yard  by  men  out  of 
tiiiployment  gave  them  board  and  lodging  and  occa- 
hionaliy  small  sums  of  money.  Held  tliat,  though  thesi; 
moil  were  employed  by  the  institution,  the  facts  proved 
(lid  not  show  a  contract  of  service  which  would  create 
tlie  legal  relation  of  employer  and  workman. 

See  also  llilliir  v.  Tlic  (li)rrr)i>rs  af  St.  liartlnilninrir's 

Ilnsiiitdl  ('•). 

On  the  other  hand,  in  l>oitn)i  v.  'I'lir  Cnitral  {I'lirii,- 
pjiuiid)  Body  for  London  («/),  a  man  working  for  tlie 
London  (Unemployed)  Relief  Body— a  Committee  con- 
stituted under  s.  1  of  the  Unemployed  Workmen  Act, 
1906  (6  Edw.  7,  c.  .^S)  — was  held  entitled  to  recover 
compensation  from  this  statutory  body,  upon  the  ground 
lliat  a  contract  of  service  had  been  constituted  between 
them.  See  also  (  rnnip  v.  Lriris  («■),  where  the  basis  of 
the  decision  is  the  same  reasoning. 


Srotfixli   Jti'ii^ion. 

The  case  of  (idroi/  v. Marhii'  and  (Hhcm  (Liith  Inntirsx 
( 'ominittcr)  ( /)  is  a  decision  to  the  same  effect  as  that  in 
J'lirton'n  Caiic  {nupra). 

Irish  Di'cininn. 

In  Mnrphy  v.  Giiardianx  of  Enninritrtlii)  Union  (</),  the 
deceased  man  in  respect  of  whose  death  compensation 
was  claimed,  was  one  of  the  medical  otlicers  of  the  Union, 
iiigagod   by  the  Guardians  as  a  dispensary  hand  at  a 

(b)  125  L.  T.  Jour.  33G.     1  Buttcrworths'  C.  C,  p.  305. 

(c)  25  T.  L.  R.  762. 

(d)  [lUCJ]  I  K.  B.  173 ;  78  L.  J.  K.  B.  139 ;  20  T.  L.  R.  102. 

(e)  [1908 J  1  K.  B.  858. 

(/)  [1909]  S.  C.  466  ;  46  S.  L.  R.  325, 
(./)  [1908J  Ir.  L.  R.  009. 
K.L.  V 
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salary  of  l"120  a  year.  Held  that,  though  employed  by 
the  Giiardiiiiis,  no  contract  of  service  ijxisted  between 
him  and  tlieni,  and  tlierefore  the  claim  was  not  main- 
tainable. 

It  now  becomes  necessary  to  consider  sniatim  the 
classes  of  i)ersons  whom,  although  workmen  in  the  strict 
sense  of  the  word,  tiie  lep;islature  has  thought  ri<^ht  to 
exclude  from  the  ))enetits  f:!iveii  by  the  statute. 

Persons  excluded  by  Name- 

(a)  "Any  i)erson  employed  otherwise  than  by  way 
of  niaiuml  labour  whose  remuneration  exceeds 
.l"250  a  year  •'  (s.  1;{). 

It  is  believed  that  the  remuneration  here  referred  to 
means  aggregate  or  total  remuneration,  whether  received 
from  one  employer  or  from  several.  The  obvious  idea  is 
that  a  person  recei\ing  more  than  t,'2.'50  a  year  as  a 
recompense  for  his  labour,  is  able  himself  to  make  pro- 
vision for  incapacity  resulting  from  accident,  and  to 
provide  for  his  dependants  in  case  of  death. 

A  ditticulty  may  arise  where  the  remuneration  exceeds 
i-2.jO  a  year,  and  is  derived  in  part  from  manual  labour 
and  in  part  from  clerical  or  other  labour.  Two  views 
are  possible.  It  may  be  that  in  such  a  case  the  Act 
does  not  ap]ily,  or  it  may  be  that  the  arbitrator  must 
consider  what  is  substantially  the  character  of  the 
work,  and  award  or  refuse  compensation  according 
to  what  in  his  ojanion  is  tlie  real  character  of  the 
employment. 

The  use  of  the  words  "manual  labour"  may  make 
relevant  some  of  the  decisions  which  have  been  given  on 
these  words  when  considered  with  reference  to  other 
statutes. 

Under  the  Em[)loyers'  Liability  Act,  1880,  the  test 
ap[)lied  to  determine  whether  a  person  was  a  workman 
within  that  Aci,  was  whether  his  employment  was  one 
of  manual  labour  i  jiindnii  ijcik  rin  with  the  descriptions 
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,„,.ntinnc.l  in  the  Act  (see  <n,fr,  pp.  CC- H8).  Imt  it  is 
iloiihlfiil  wliotlier  the  present  wonls  will  be  construed 
in  this  somewhat  strict  sense. 

As  to  the  method  of  testing  whetlier  the  remunenitioii 
wtiicli  consists  in  jMvrt  of  money  ami  in  part  of  Ixjanl 
iuid  lodRinK  exceeds  i;2."50a  year,  see  lMhirv.Mr.\n,hnr 
,1    ^',<.   (h),  and   ll<i><ni>irist  v.  B«in-in<i   <(■  ('«.   (')    (/"'■•'■', 

(111  "  A  person  whose  eniijloynient  is  of  a  casual  nature, 
and  who  is  employed  otherwise  than  for  the 
purposes  of  tlu;  employer's  tradu  or  business  " 

(s.  i:^). 

Spcakitif^  roughly,  all  casual  labour  employed  for  the 
purpose  of  trade  or  business  is  within  the  Act ;  all  such 
liiliour  when  employed  for  private  or  domestic  purposes, 
or  indeed  for  any  purposes  which  cannot  be  described  as 
inide  or  business,  is  excluded  from  the  Act. 

The  (luestion  of  casual  labour  under  the  Act  is  a  diffi- 
cult one,  and   has  already  been  the  subject  of  judicial 

decisions. 

Casual  employment  is  employment  necessitated  by 
chimce  circumstances.  The  expression  is  not,  it  is 
lidieved,  used  in  contradistinction  to  "permanent  or 
Lonstant "  employment. 

The  dictionary  definitions  of  the  word  "casual"  all 
suggest  the  same  idea  : 

•  Depending  on  chance  ;  depending  on  or  produced 
l.v  cliance ;  occurring  or  coming  at  uncertain  times  ; 
uot  to  be  calculated  on;  unsettled;  coming  without 
(Ifsign  or  premeditation  ;  casual  laboiu-er  ;  one  who 
does  casual  or  occasional  jobs."-  (.Uh/-/«//.1 

"  lia[)pening  to  come  without  being  foreseen  ;  coming 
without  regularity."  -( IF*  /'•s^7■.) 

"  Happening  without  design  on  the  l)art  of  the  agent, 

(;,)  [IMS]  I  K.  p..  80:? ;  77  L.  J.  K.  B.  :»SS;  -JS  I,.  T.  t'J.". ;  2t  T.  L.  li. 
■''!'■)    im\2\L.  B.  108;  77  L.  J.  K.  B.  bi:>;  l^  L.  T.  77:; :  21  T.  1..  K. 

'M\. 


Cil 
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or  US  a  incro  coiiieideiit'e ;  coniiiif;  at  uncertain  times 
or  witlioiit  rej;nlrtrity;  a  labourer  or  artizan  employed 
only  irrof^ularly."     {Cnifiiri/.) 

"  Arisinf^  from  chance  ;  not  certain." — {•/nhiixDii.) 
'•  Comiuf^  at  times;  without  regularity."-  (/«/y>»n'«/.) 
A  i)ei'son  who  is  employed  one  or  more  days  in  each 
week  to  do  work  which   must  l)e  done,  or  which  it  is 
known  it  will  he  advisable  to  do  at  these  times,  is  not 
casuiillv  employed. 

Indeed,  whenever  the  same  person  is  under  a  contract 
with  an  employer  to  do  work  at  recurring  times  which 
nuisl,  or  wiiich  it  is  known  beforehand  it  will  be  con- 
venient to  do  at  such  recurring  times,  the  employment 
.  f  such  a  jjerson,  it  is  believed,  is  not  of  a  casual  nature. 
On  the  other  hand,  although  the  work  must  be  done 
at  recurring  times,  if  different  i)ersons  are  employed  to 
do  such  work,  it  is  most  probable  that  such  persons  are 
not  within  the  Act,  for  it  must  U>,  noticed  tliat  it  is 
the  employment  of  the  jx'imm  which  is  to  be  of  a  casual 
jiature,  and  not  tlie  imrk  which  is  to  be  of  a  casual 
nature. 

To  take  one  or  two  illustrations  : 

If  A.  employs  B.  to  work  one  day,  or  half  a  day,  a 
week  in  his  (A.'s)  private  garden  subject  to  his  control, 
B.  is  not  casually  employed ;  he  is  regularly  employed 
at  recurring  ascertained  times. 

Further,  if,  in  the  same  illustration,  the  times  are  not 
strictly  defined,  but  the  contract  is  that  B.  shall  do  the 
work  required  in  the  garden,  as  it  is  required  from  time 
to  time,  no  fresh  contract  or  engagement  being  con- 
templated between  the  iwrli  ■;«,  though  a  discretion  may 
be  left  in  the  workman  to  select  the  time  or  times  of 
work,  it  is  believed  the  employment  is  not  casual,  for 
though  the  work  may  be  of  a  casual  nature,  B.  is  under 
contract  to  do  it  as  and  when  it  arises,  consequently  his 
employment,  is  not  casual. 

Much  must  depend    upon  the  certainty  of    the  work 
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i.ciiniiin  fit  tiuies  which,  thoU}^h  they  eivniiot  l)e  tixid 
(hlinitely,  yet  can  l)e  fixed  seneniUy,  luul  the  work  when 
ii  iirisuH  ImviiiK  to  bo  done  hy  the  same  person. 

A.  umi)loys  13.  to  put  some  fresh  tiles  on  the  roof  of 
his  liouso  in  phvce  of  some  hlown  off,  or  injured  by  ii 
slorni.  Tiiis  is  employment  of  a  casual  nature,  and  it  is 
lliou^'ht  it  would  make  no  difference,  if  the  contract  was 
lliat  B.  should  always  repair  the  tiles,  where  repair  should 
U'.  necessitated  by  any  such  occurrence.  In  this  case 
Ihe  periods  wlien  the  work  will  be  reciuired  are  not 
iiM'ertainable  even  approximately,  nor  is  there  any 
eeitainty  that  the  work  will  recur. 

A.  employs  13.  to  carry  his  ba<;  from  a  railway  station 
1,1  his  house.  This  is  clearly  a  casual  employment,  hut 
it  the  contract  is  to  meet  a  given  train  and  to  carry 
ihe  bag  to  the  house  daily,  the  employment  ceases  to 
hv  of  a  casual  nature.  If  the  contract  is  that  13.  shall 
carry  the  bag  whenever  he  is  required  by  A.  to  do  so, 
the  case  of  course  comes  very  near  the  line,  and  whether 
llie  employment  is  to  be  considered  casual  or  not  will 
probably  dei)end  upon  the  frequency  and  degree  of 
cerliiinty  of  the  employment. 

It  is  assumed  in  the  above  illustrations  that  the  con- 
tract is  one  of  service,  not  a  contract  with  an  independent 
contractor. 

The  decisions  which  have  already  been  pronounced  l)y 
Ih.'  Court  of  Appeal  on  the  (luestion  whether  employ- 
iiicnt  is  of  "  a  casual  nature  "  are,  so  far  as  they  go,  in 
iueord  generally  with  the  views  expressed  above.  Many 
other  cases  will  i)robably  arise  before  the  law  on  this 
point  alone  even  approaches  codification.  The  first  cas<! 
...nsidered  in  I'.ngland  was  /////  v.  li<nii  {!•).  A  "lan  who 
earned  his  living  by  doing  odd  jobs  was  employed  by 
ilu.  occupier  of  a  private  house  to  clean  his  windows. 
There  was  no  agreement  for  either  permanent,  or  periodic 

K,  IJOS  2  Iv.ii.  302;  77  I..  J.  K.  1>.  1074 ;  OUL.T  101  :  21  T.  L.  K. 
711. 
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eiiiployiiioiil,  lliiiii;4li  liic  Siiiiii!  iiiiiii  Wiis  iisUiiUy  employwl, 
llu!  cii.^toiii  lii'iiij^  lo  siiid  lor  him  wluMi  tlu!  wiiidowH 
rcMiuiri'd  cloiiiiiii;,'.  1 1  wiis  held  tluit  tliis  Dinployiiu'nt 
WilS  (if  "  11  t'lV^tlill  llllllirr"  uikI  coiupfUSiitioii  wuh  not 
rcciivrriililc. 

Ili'if,  it  will  1h'  iioU'd  ilii'tj!  was  ii<»  contnict,  cxprcsH  or 
to  lie  iini)lit(l,  to  do  tlic  work  iit  rceiirritij^  timos.  Eiich 
ciiiltloyiiU'iit  iifCt'ssitiiU'd  ii  I'rc.sli  coiilruct,  and  arose  liy 
eliaiK'c,  or  Ciisiially. 

In  llic  noxl  c*as»',  J 'rirliiiist  v.  Mtithrr  (I),  u  waslicr- 
woniau  was  aecustoincd  lo  wash  at  a  private  liouse  on 
Fridays  in  caidi  week,  and  on  alternate  Tuesdays.  //«/./, 
thai  tliis  was  not  casual  (auployuH^nt,  and  that  she  was 
entitled  to  ('onii)ensation.  In  ^iviii};  judgment  in  the 
[ormei-  of  tiiese  two  cases,  ]!ickm;y,  Fj.-I.  (pp.  H0(i-7  of 
T.aw  lleportsi,  ;,'ives  a  very  clear  illustration  of  the 
nuianinj,'  of  casual  employment,  and  some  tests  by  which 
it  can  lie  jiredicated.  He  says,  "  Suppose  a  host,  when 
from  tinu,'  to  time  he  entertains  his  friends  at  dinner, 
or  his  wife  i,'ives  a  reception  or  a  dance,  has  hcen  in 
the  lialiit  for  many  years  of  employing  the  same  men 
to  come  in  and  wait  at  his  table,  or  assist  at  his  reception, 
the  employment  is  of  a  casual  nature.  It  depends  uiM)n 
the  whim,  or  the  hospitable  instincts,  or  the  social  obli- 
gations of  the  host,  whether  he  gives  any,  or  how  many 
dinner  parties  or  receptions;  and  the  number  of  men  ho 
will  want  will  vary  with  the  number  of  his  guests.  In 
such  a  case  the  waiters  may  not  incorrectly  be  said  to 
111'  regularly  emi)loyed  in  an  employment  of  u  casual 
nature."' 

As  before  slated,  if  the  employment  is  for  the  purposes 
of  the  employer's  trade  or  business,  it  is  within  the  Act, 
though  casual. 

Observe,  that  it  is  the  iiiiiili>//i-r'n  trade  or  business, 
not  the  trade  or  business  of  the  intrkuuin,  which  is  the 
tcht  of  wbeiher  the  casual  work,  is  or  is  ntji,  within  the  Act. 
(/)  [I'JOs.  2  K.  )!.  7"jl ;  77  L.  J.  K.  U.  1077  ;  21  T.  L.  U.  Sl'J. 
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Wli.alun-  tlio  tiinploymeir  is  for  thu  purpose  o[  -  triitlo 
,.r  l.iisinesH"  mUHt  ho  conHidered  with  reforonco  to  tlii! 
tDllowiii^;  iiitorpmliitioiiH :    - 

Wliiitevur  iimyliiive  buon  in  olden  times  tlio  restrictive 
iiifiiiiiiif^  attiiched  to  tlie  expression  "  trade,"  it  iimy  now 
1.0  (lelined  as  any  tninic  or  connnerce  or  barter  of  goods 
citlior  for  oilier  goods  or  for  nioiu  y. 

"l{u>iness"  was  detined  by  Jkswki,,  MM.,  in  tlio  case 
.,f  Smith  V.  Ainln^^o',  (w)  is  meaning  "anything  which 
occiiliies  the  time  and  attention  and  labour  of  a  man  for 
tlui  purpose  of  profit." 

In  exceptionr.l  cases,  a  trade  or  business  may  be  carried 
(.11  although  the  purpose  aimed  at  is  not  to  secure  profit, 
lit  all  events  dirc.t  profit.     13ut  it  is  thought  that  to 
LM.iistituto   "trade"  or   "bushuns"   there   must   U)   an 
(■\cliiiiige  or  barter  of  goods  or  exercise  of  an  employment 
for  the  purpose  of  securing  an  advantage  which  may  be 
estimated  in  money  or   money's   worth,  either    for   the 
IH'i-son  exercising   the  trade  or  business,  or  for  others, 
iind  that  in  boi..  cases  it  must  be  the  occupation,  ur  one 
of  the  occupations,  in  which  the  person  i.--  more  or  less 
permanently  engaged.     As  to  the  meaning  of  the  words 
"  iiy  way  of  trade  or  for  puriioses  of  gain,"  as  used    n 
llie  Factory  and  Workshop  Act,  1901,  s.  141)  (1),  s..^ 
CinliH  v.  Shiinnr  (h)  ;  Xtixh  V.  Il<>irui;ixhra,l  {") ;   llnnlrr- 
.,.„  V.  (ilax;i»,r  Cnrpnratin,,  (y.).     See  also  as  to  "public 
trade,"  Chulloiur  v.  Ilohiiixnit,  77  L.  J.  Ch,  72. 

If  the  foregoing  view  is  correct,  it  follows  that  all 
casual  labour  employed  by  religious  or  philanthropic, 
or  (luasi-philanthropic  institutions  md  societies,  for 
purposes  entirely  religious  or  philanthropic,  i..  not  within 
111.!  Act,  but  see  antr,  p.  27:^.  Great  care  must  be  taken 
in  every  case  to  see  whether,  within  the  main  puri)Os.< 


I 


"    '1,1 


{m)  15  Cb.  I).  258. 

(n^  95  L.  T.  31. 

(o)  [I'JOl]  1  K.  13.  TOO;  70  L.  -J    K.  B.  571 ;  .>1  L-  i. 

(p)  (I'JOO),  2  P.  1127  ;  37  Sc.  L.  K.  857. 
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i>l  llif  ffoc'itty  i»r  institution,  some  work  or  huHiiui.Ha  is 
Mot  ciiirii'd  on  by  (lie  iiunati's,  or  souu!  of  llioiM,  or  liy 
I'iisiial  woikun'ii,  for  ijio  purposfs  of  diroet  or  indirect 
|iiciniiiiry  j^iiiii  to  the  Kociity,  Tiiis  is  done  in  nmiiy 
instaiiffs,  (.7.  by  tlut  Salviition  Array,  the  Cliurch  Army, 
oi|)liiiii  homes,  iind  other  institutions. 

Althou^'ii  the  profits  iirisin^  from  such  tnule  or  busiimss 
^'o  to  lUij^UH'iit  the  fluids  of  llio  society,  it  is  believed  that 
in  such  cases  neitht;r  the  employment  in  which  the 
inmates  may  bo  enf;aged,  nor  casual  employment 
invoked  for  such  a  puii)Ost!,  is  outside  the  protection 
of  the  Act. 

SriittiHli  hi'iiMimis  (tx  to  Ciisiitil  Kinplojinii  lit. 

The  decisions  given  on  the  ipuistion  of  what  is  "  Em- 
ployment of  u  casual  nature  "  by  the  Court  of  Session 
foll(nv  the  same  lino  of  reasoning,  and  aro  generally  in 
agreement  with  the  cases  decided  in  England. 

In  liiiiiiir  V.  Jtiiil  ((/)  a  window  cleaner  was  in  the 
habit  of  calling  about  once  a  month  and  cleaning  the 
windows  at  the  house  of  a  medical  man,  under  no  very 
definite  agreement.  He  apparently  selected  his  own 
days.  Tiie  house  was  i' ^ed  by  the  medical  man  as  a 
piivate  residence,  and  to  some  extent  for  the  purposes 
of  his  profession.  //-/,/,  that  the  employment  was  of  a 
casual  nature,  and  not  for  the  purposes  of  the  employer's 
trade  or  business. 

The  ground  of  the  decision  on  the  tirst  point  was  that 
as  no  contract  really  existed  between  the  parties,  the  em- 
ployer might  have  engaged  other  persons  to  clean  the 
windows,  or  might  at  any  time  have  refused  admission 
to  the  workman  wiliiout  breach  ol  legal  duty.  On  the 
second  point  the  infiirence  of  fact  was  that  the  window 
cleaning  was  essentially  in  connection  with  the  private 
residence. 

('/)  [IWS]  «.  C.  lOJl  ;  45  S.  L.  li.  Sit. 
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The  ilecinion  does  not,  il  la  thouRht,  contlut  ill  nil 
willi  thivt  of  IhiiliKixl  V.  Mitllf  r,  siiina. 

Coiisull  ulso  Spi'iH  V.  Ilhliislir  .St.niiiHliii>  C".  (r), 
wliich  WHS  a  decision  under  h.  4  of  tlm  Act  iis  to  wluvt  is 
'•  ill  tlu!  courne  of  or  for  the  pmiwses  of  the  employer's 
inulf  or  biisinesH,"  pnxt,  Chiip.  N  . 


Irixh  IhiiHiini  an  t<>  CusikiI  Kiiiplmiiii,  iit. 

The  caso  in  llio  Irisli  Court  of  .l»hiiM»ii  v.  .U<.//- 
,iHir,;rtin  (i,u<ml  Stnrr  C«.  (s)  niisod  the  (luestion  when 
ia>iiid  eiiiitloyment  may  rightly  ho  said  to  Ihj  utilised  for 
ilir  purposes  of  trade  or  business.  A  labourer  was  eni- 
ploytd  casually  to  repair  the  roof  of  a  building  in  which 
il  ^'ciicral  trading  store  was  carried  on.  The  assistants 
tiiiployed  in  the  store  lived  in  the  house,  and  it  was  onci 
ot  the  duties  of  the  manageress  to  see  that  the  premises 
\vtrt(  kept  generally  in  proper  coiidilion.  The  court 
(ttiided  that  this  casual  emi)loyment  was  for  the  purposes 
of  tlie  employer's  trade  or  business.     See  also  Mii'milifi 

V.  \tilliilt  (I). 

(c)  "  A  member  of  a  police  force  "  (s.  lH). 

"  Police  force "  means  a  police  force  to  which  the 
I'l.lice  Act,  1890,  or  the  Police  (Scotland)  Act,  1H<»0, 
iiliplits,  the  City  of  London  Police  Force,  the  Koyal 
Irish  Constabulary,  and  the  Dublin  Metroi)olitan  Police 
Force  (s.  l:i). 

The  Police  Act,  IHHO,  t)nly  applies  to  England,  not 
l(p  Scotland,  or  Irelaiul,  or  to  the  City  of  London  [)olice. 
S. .;  ss.  :J<»,  40  of  Police  Act,  181)0. 

The  expression  "  police  force "  means,  in  Kngland, 
a  force  uuvintained  in  the  metropolitan  police  district, 
a  county,  a  borough,  a  town,  not  being  a  borough  and 
iiiaiiilaining  a  separate  police  force  under  any  local 
Act   of   Parliament,  also   the   l)olice  force  of   the  river 


{r)  Hi  s.  L.  R.  aya.  (■■<)  li'-wyj  ii'.  i. 

(()  43  It.  L.  T.  IT  ;  2  Buttetworths'  C.  C.  27i). 


ii.  iCri. 
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'PviK!  witliiii  the  limits  of  tlui  Acts  relating!  to  the  Tyne 
Iinprovoimjiit  Coinmissioiiers  (s.  33  iiiul  Sched.  (3)  of 
I'ohce  Act,  IH'.IO). 

'i'he  cxiiriissiou  "  police  forct!."  in  Hcolliuul,  means  ft 
county  force,  or  a  liur<:;h,  or  ii  police  lmrt,'h  force  (s.  30, 
Sclied.  (3)  of  Police  (Scotland)  Act,  1890). 

A  member  of  a  private  jjolice  force,  if  such  a  force 
exists,  is  entitled  to  the  henefit  of  the  Act. 

The  reason  for  not  including  the  organised  [)olice 
forces  douhtless  is  that  they  are  usually  entitled  to 
<.'oinpt!nsation  irrespective  of  the  Act,  when  injured  in 
the  course  of  duty. 

(d)  "An  outworker"  (s.  13). 

"  Outworker,"  the  deiinition,  taken  from  the  Factory 
iind  \\'orkshop  Act,  1901,  means  a  person  to  whom 
articles  or  materials  are  given  out  to  he  made  up,  cleaned, 
washed,  altered,  ornamented,  finished,  or  rei)aired,  or 
adapted  for  sale,  in  his  own  home  or  on  other  premises 
not  under  tiie  conirol  or  management  of  the  person  who 
gavt!  out  the  materials  or  articles  (s.  13).      See  .S'-y/u'/v  v. 

Midldlld   I.Urr   <  ',1.   (//). 

Allliough  the  "outworker"  is  not  to  he  deemed  to  ho 
ill  tiic  employment  of  the  person  giving  out  the  work, 
persons  engaged  in  such  work  may,  and  often  will,  l>e 
found  witliin  llu;  Act  as  work)uan  of  the  i)erson  contract- 
ing to  do  the  work.  Thus,  if  material  is  given  out  to  a 
cleaning  works  or  laundry,  the  employees  in  such  works 
are  the  workmen  of  the  occupier  of  the  cleaning  works 
nr  ilie  laundry,  although  not  the  workmen  of  the  person 
giving  out  the  materials. 

As  to  meaning  of  tlu;  words  "  adai»ted  for  sale,"  as 
used  in  thi;  I'aeluiy  and  Workshop  Act,  1901,  s.  119  (I), 
see    Fill'' IS,   l.iiiiih'l   v.  Sqiiirr  {r}  ;   llmtrr  v.  (irrrii  (i/)  ; 


{„)  rilKJoJ  2  W.  15.  448  ;  74  L.  J.  K.  li.  G14  ;  •Xi  L.  T.  29  ;  21 T.  L.  U.  40r.. 
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,,)     l'.X)7j  2  K.  U.  Sir,  ■  70  L.  J.  K.  1!.  730 ;  'JC  L.  T.  724  ;  23  T.  T..  U. 
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/,((((•  V.  (imhain  {z) 
llniihixoii  V.  (il(f<:i 
(e)  "  A  membtn- 
his  house 
'  Member    of    a 


fnritiintlioii  ('')• 

ho  enn.loyei's  family  iUvelliuR  m 

(8.  r.i).  ,    ,     , 

•1  .  •'    ,no.in«    vitV   Of   husband, 

"Member    oi    a    tam.ly      means    ^. m 
t,thc'r    mother,   grandfather,  -ranamolbei,  stt  p-fa  1  u 

^mo;;;:',   «;»:  daughter,   grandson,   .-u    -ghu  ; 
step-son.    step-daughter,    brother,    sister,    half-b.othn, 

half-sister  (s.  Hi).  ,«,rson  who 

A  private  house,  in  the  occupation  oi  a  1-^^'^^ 

i„1     °:«He  n„>y  b»  e„u.loye.l  -.--"'^-^r 

1  •      1,..  w  not  entitled  to  compensation  under  the  Act. 

,1  is  founded  on  the  view  that  it  was  not  the  intention 
:;ll  t^  give  a  right  against  the  principal,  except  where 
.,  ri^ht  exists  against  the  immediate  tjuiployer. 

'S      1     sent    Act.  and   in    this   it   differs    from   the 

ra      -v   and    Workshop   Act.  r.)01.  does    not   say     he 

■mlyer-s  house  must  be  a  private  house,  but,  as  it  is 

to  hi   a  dwelling-house,  this  will  doubtless  be  held  to  be 

the  interpretation.  ,      .  , 

The  nJembers  of  the  family  must  be  connected  with 

(,)  tl901.  2  K.  a  3-27 ;  70  L.  J.  K.  B.  006 ;  84  L.  T.  59U ;  17  T.  L.  U. 
''h71L.T.K.B.380;3GL.T.417:18T.L.H.349. 

;;t^5:^^K:S;7SL?K...B.a;t..L.T...;..T.L.U.O.^^ 
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llu!  ciiiijloyoi-  hy  llie  l»'  of  lej^ilimiilc  ruliitioiisliiii,  or 
iipparontly  lliuy  iuc  not  excluded  from  lliu  l)eiu;lit  of  tlio 
Act,  lor  llio  expression  iwreiit,  child,  etc.,  when  used  in 
an  Act  of  I'uiliiunent,  means  a  person  wiio  holds  a 
k't^ilimale  relationsliip. 

(f)  "  Persons  in  the  naval  or  military  service  of  the 
Crown  •'  (s.  !>  (1)  ). 

It  is  believed  that  by  the  expression  "  persons  in  the 
naval  or  military  service  of  the  Crown,"  is  meant  the 
combatant  forces  of  the  Crown,  and  includes  the  regular 
army,  reserve  and  auxiliary  forces,  the  navy  and  naval 
volunteers. 

'I'lie  al)ove  Ix'in^'  the  classes  of  persons  exchuled  by 
name  in  the  Act.  the  iiupiiry  arises,  are  any  persons 
excluded  on  the  -ground  that  the  expression  "workman" 
is,  anil  the  i)rovisions  of  the  Act  are,  iiuipplicable  to  such 
pfrs(jiis ".' 

I'nih'r  tile  Act  of  l.s'.»7,  the  definition  of  "workman" 
was  rather  wide,  and  was  declared  to  include  "every 
person  en^'a^^eil  in  an  em[)loynu'nt  to  whicli  this  Act 
a[iplies,  whether  by  manual  labour  or  otherwise,'"  but 
tlu!  cumls  imported  into  this  delinitiim  after  the  words 
"every  iiersoii  "  llic  words,  iilm  nin  innjn  rl;i  i>r  fnirbi  hi' 
ihx.iihul  ,i.s  It  irnrl.iiKiit.  Tlius.  a  certiiicutetl  manager 
of  a  coal  mine,  whose  duties  were  confined  to  manage- 
ment, at  a  .-alary  of  L'KH)  a  year,  willi  a  liousti  and  other 
ullowam-es,  was  lield  not  to  be  a  workman  witliin  the 
mcaiiing  of  tlial  Acl.  See  Siiiiimoii  v.  l-.hlnr  \  nh  SI" I, 
l,..,i  luiil  <n,i/  fn.  (,/).  Tile  deci>ion  was  given  cliielly 
on  liie  ground  tliai  ihc  general  provisions  in  that  Act 
as  to  liie  .scale  oi  eniiipeiisation  iounddl  on  avi'rage 
weekly  wagtis,  and  llic  nulliod  by  wliich  it  was  lo  Ik' 
paid  or  jjrotecied,  were  ([uite  inapi)licablti  to  a  person  in 
tli('  po>ilion  of  the  applicant.     'I'his  decision  was  followed 

(,/,  ,1'JO.V  1  K.  l;.  1".:!;  71  1..  .1.  K.  li.  ■HI:  'J2  1..  T.  '.i-^-^ ;  ^^1  T.  I..  K. 
iiO'.». 
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in  the  case  of   lUuinall   v.  I,<rn,shi>,,  L>mih<l  (.),  wlieiv 
the  ai.pUcant  was  a   man  who  had   taken  a  .h-m,  n. 
science,  an.l   who  was  workin-  under  a.wnlten  eonlract 
|„r  live  veai-s  at  a  salary  connnencint,'  at    fiOO  a  year 
„„.l  incmisinj;  hy   i;l5  a  year  till  the  tiflh  year.     Tl,e 
work   was  (  f  a  skilled   character,  and  nuolvd  nuikni- 
.cii'nlilic  experiments   on   hehalf    of    the  eniployt^rs,  to 
Home  share  in  the  profits  arising;  from  which  the  work- 
nun  was  entitled.     See  furllier  as  to  •'  Workman,"  anfr, 

'"''it 'is  l)el'ieved  that  no  class  of  persons  who  are  servants 
within  the  actual  terms  of  the  definition  will  he  excluded 
tn.m  the  henetil  of  the  present  Act,  on  the  ^roun.l  that 
they  are  not  ordinarily  re-arded  as  worknum,  or  that 
th.;  machinery  of  the  Act  is  unsuitahle  to  the  terms  and 
conditions  of  their  employment. 

It  seems  fairlv  clear  that  the  classes  excluded  hy  mime 
in  the  \ct  were'meant  to  he  the  only  xrna.l^  who  shouM 
not  he  entitled  to  claim  henefits  under  it.  See  y.-s^ 
pp.  "2Ht»     2ftH,  "  Persons  whose  position  is  douhthil." 

"vUhou'-h  it  is  impossihle  to  enumerate  all  th.3  classes 
of 'workmen  who  come  within  the  Act,  the  folIowiiiK  list 
(which  is  not  intended  to  be  an  exhaustivt;  ono)  will 
show  how  widely  embracin-  the  scope  of  the  present 
Act  is. 

Some  of  the  Classes  of  Workmen  included  in  the 

Aot--(l)  Railwav  servants;  (2)  workmen  in  factories 
•uid  workshops,  including  docks,  wharves,  quays,  ware- 
houses, etc.;  {:i)  in  mines;  (D  in  (luarries;  i^>)  m 
euRineerui-  work  ;  (<;)  in  buildinj;  work  ;  (7)  in  asncul- 
ture-  (H)  servants  and  assistants  m  shops,  mns,  hoUls, 
nuhlic  houses:  0-»)  domestic  or  menial  servants;  (10) 
seamen  (subject  to  the  special  provisions  of  the  Aei)  ; 
,11)    drivers   and    conductors   of   public  vehicles;    (iD 

(„)  -1907,  1  K.  H.  5M  ;  70  L.  J.  K,  B.  2'i.  ;  'X,  L.  T.  184 ;  23  T.  L.  K. 
105. 
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cU'i-ks  ill  l)aiiks,  insuninco  or  tmdiii;^  otlicos  (suliject 
to  llu!  liiiiitatioii  us  to  salary)  ;  (V.\)  elorks,  assistants, 
mossun^jers  in  f^overnnifnl,  county,  or  municipal  ollices  ; 
(1 1)  jKirsons  <  iigaj,'t:(l  in  the  nianagenient,  driviiiy,  or 
control  of  liorst's  or  other  animals,  or  autouioliilc  con- 
vt'vanccs  :  (1"))  persons  in  the  permanent  employ,  under 
contract  of  servici".  of  hospitals  and  other  philanthro[tic 
institutions:  (K!)  persons  in  thi;  permanent  employ, 
under  contract  of  service,  of  reIif,'ious  estahlishments, 
colleges,  or  scliools,  liesiiles  many  otlier  smalhu-  classes 
too  numerous  to  mention. 

Persons  whose  Position  is  Doubtful.  The  principal 
uiic(;rtainties  as  ti  the  apphcation  of  tlu'  Act  will  arise 
uitli  reference  to  la)  casual  lahour ;  (h)  whether  the 
contract  is  or  is  not  oue  of  service,  often  involviuf^  tlie 
<juestion  whether  it  is  a  contract  to  perform  work  on 
independent   terms.      .\s    to    casual    lahour,    .so*;    <////., 
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It  cainiot  lie  too  often  said  that  the  contract  out  of 
which  the  relation  of  employer  and  workman  arises  is  a 
contract  nf  service.  The  position  of  master  and  servant 
must  (save  in  cases  under  s.  Ji  exist  hetween  the  per.son 
claiming.;  compensation  and  the  person  from  whom  it  is 
claimid,  or  tlie  claim  nmst  fail. 

The  author  is  not  aware  of  any  hetter  definition  of 
the  le^^al  i>osilion  occui)ied  towards  (sach  othcu-  liy  a 
master  and  servant  than  that  f,'iven  hy  Kir  Frederick 
I'ollock  in  his  T^aw  of  Torts  (7tli  ed..  pp.  77,  78),  where 
lie  says:  "It  is  <piite  jiossihie  to  do  w<n'k  for  n  man 
in  the  popu'ar  sense  and  even  to  he  his  af,'ent  for  some 
piu-poses  without  heins  his  servant.  The  relation  of 
master  aiul  servant  exists  only  hetween  iktsoiih  of 
whom  the  oiu;  has  the  order  and  control  of  the  work 
don<^  i'v  the  other.  .\  master  is  one  who  not  only 
prescrihes  to  the  workiiiau  llie  end  of  his  work,  hut 
directs,  or  at  any  moment  may  direct,  the  means  also, 
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or,  us  it  has  l)een  put  ( /'),  retains  tho  power  of  coiitrolliiifT 
the  work." 

Tlie  saino  writer  also  defines  an  indepeiulent  cnn- 
iraeLor  as"one  wlio  undertakes  to  produce  a  given  result, 
and  so  that  in  the  actual  execution  of  the  work  ho  is  not 
under  the  order  and  control  of  tho  person  for  whom  ho 
d.H's  it,  and  may  ust!  his  own  discretion  in  things  not 
^IMicified  heforchand  "  (//'.  p.  7H). 

A  workman  contracts  to  serve,  un<l  is,  in  one  sense,  a 
contractor,  hut  if  he  is  to  do  the  work  suhject  to  tlie 
will  and  control  of  another,  he  cainiot  he  called  inde- 
pendent. 

In  early  times  a  servant  was  deiieiident  u|)on  his 
master  in  many  respects  hesides  the  control  of  the  work, 
liiit  in  the  present  day,  except  in  the  case  of  apprentices, 
the  control  of  the  work  is  the  only  control  recognised 
in  law,  and  this  must  arise  from  contract  hetween  the 
parties. 

To  estahlish  the  position  of  master,  the  control 
reserved  must  he  of  such  a  nature  that  it  can  he  exer- 
cised, as  and  when  the  circumstances  necessitating  its 
rxercise  arise,  and  must  not  he  proviiled  for  in  expressed 
terms  in  the  contract. 

If  in  any  given  case  a  person  has  contracted  to  serve 
another  jierson,  and  to  obey  such  person's  reasonable 
orders  with  reference  to  the  duties  or  work  which  he  lias 
undertaken,  and  which  are  generally,  init  not  particu- 
larly, described  in  the  coniract  existing  between  them,  a 
l»osition  of  master  and  servant  in  law  arises  out  of  such 
contract. 

The  holder  of  a  freehold  office  is  necessarily  so  far 
independent  that  the  relation  of  master  and  servant 
cannot  exist  hetween  such  a  jx'rson  and  those  apiKiiniing 
to  the  office. 

Considerai)le  discussion  look  jdact)  after  the  passing  of 


(J)  }\r  CoMi'TON,  J.,  in  ii<uiU-r  v.  Henlock,  i  Kl.  ^  lil.  570;  'J4  h. 

Q.  B.  las. 
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till!  Act  us  to  wiiotlior  ivsHistiiiit  cltirKV,  mid  others  wlio 
tuktf  piiil  ill  the  services  of  tlut  C'liuich  wen;  inelndcMl 
witliiii  it.  Tlui  iuitlior  is  of  opitiion  tliixt  curat«'s 
iipiioiiileil  l)y  tlio  iiicumltent,  or  ministers  iii)ix)inte(l  Ity 
tlu!  I'lilors  or  deiicoiis  of  u  church  or  chiiind,  are  not 
iiiidcr  ii  contract  of  service  with  those  who  appoint,  and 
cousiMiiiently  are  not  entitled  to  the  henelits  of  the  Act. 

The  case  of  the  oif,'aiiist  of  a  diurch,  if  liis  (hities  are 
<htiiied  and  ascertained,  seems  to  stand  in  the  same 
position.  His  contract  is  usually  to  exercise  his  skill  to 
the  lies?  of  his  al>ilily  at  certain  fixed  times,  not  to  .serve 
and  oIh  \  the  orders  nf  those  who  en^aRe  him.  The 
(•ontnut  with  a  paid  choir  or  with  the  lKdl-riiii,'ers  wliose 
dtiiif.>  arc  fully  defined,  seems  to  he  the  same  as  a 
i'.iiti;i'-t  with  iiny  [irofessional  player  or  siiifjer.  and  the 
element  of  service  is  usually  ahsent,  though  in  excep- 
tional cases  such  a  power  of  controlling  the  i)ers(m  or 
I»ersons  doing  the  w  iik  and  directing  the  time  when, 
and  manner  in  which  the  work  .shall  he  done,  may  ho 
■■('.served  as  to  justify  the  contract  heing  regarded  as  one 
'd  service. 

Tiif  same  principles  would  seem  to  he  the  test  of 
whether  or  not  persons  contracting  for  valuahle  con- 
hideraiion  with  others  to  »'xercise  tlieir  skill  for  purposes 
of  »]iair%,  such  as  cricket,  foothall,  etc.,  are  working  under 
t  CO  -act  of  -ervice,  or  merely  under  a  contract  to 
f'xe^  '■  their  skill  as  to  them  seems  best,  on  the  occasion 
or  sions  provided  for  in  their  contract.      See  now 

'■         -v.  Cni.sfnl  J'alatr  Foothall  i'hih  {a). 

CoNTItACTOa. 

As  hefore  stated,  if  a  i)erson  undertakes  to  do  work  for 
another,  though  the  services  may  be  such  as  are 
ordinarily  performed  by  a  servant,  and  the  contract  sets 
out  the  whole  of  the  obligations  on  both  sides,  and  it 
can  be  gathered  from  the  contract  that  in  the  i)erformance 

(a)  26  T.  L.  H.  71. 
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of  I  lie  work  iu»  c'oiilrol  is  ruhurved  ovt-r  th(!  iKjr.soii 
ildiii;;  i(,  no  irliUioii  ol  imislei'  uiid  nuI'viiiiI  arisuK,  bill 
I  lit;  |ionilioii  ih  lliiit  ol'  (!iii)iloyei'  iiii<l  iii(lt!|ieiideiil  con- 
liiictor. 

To  tiilvu  soiiiu  illiisliiilioiis: 

A.  coiitnu-ts  with  J!.  ti»  lniild  iiiiii  a  lioiihi'  l»y  !!•  li^t'l 
tiniu  iii't'ordiii;;  lo  plsiiis  and  siHciticatioiis  iij,'roed  to 
lnlwoi'ii  them.  If  llitn-c  is  nothing;  inort-,  thi^  is  a  con- 
liiict.  with  an  iiideiteiuleiit  contractor,  not  with  a  servant. 

A.  contracts  with  li.  to  [laint  liis  house  with  paint  of  a 
cerliiin  quality  and  certain  colours,  the  worii  to  he  done 
hy  a  named  time.  If  nothing;  else  is  contracted  for,  tliis 
is  an  inde|)endei»t  contract,  not  a  contract  Ixtween 
master  and  servant. 

\.  contracts  with  ]i.  to  come  and  i)aiiit  for  him  at  his 
lioiise,  say  for  a  week,  and  to  paint  sucii  parts  of  the 
lioiise  and  in  such  manner  as  may  from  titiUi  t(»  time  lie 
directed  hy  l>.  In  this  case  A.  contracts  to  serve  under 
I!.,  who  controls  llu^  work,  and  he  thus  [trohahly  hecomes 
r>."s  servant  for  the  lime  heiu;,'. 

A.  contracts  with  15.,  an  out-porter  at  a  railway  stalion, 
I  hat  J'>.  shall  takt;  his  lut,'j,'a<^e  from  ihe  railway  stalion 
and  deliver  it  to  his  rocmis  in  the  town  for  an  a;;)ee<l 
>inn.     I!,  is  an  independent  contractor. 

A.,  a  commercial  traveller,  contracts  with  ]>.,  a  casual 
man  in  the  street,  that  B.  shall  carry  his  hags  round  the 
lown  with  lihn  lo  the  various  shops  which  he  is  going  to 
visit,  .say  for  a  day,  and  during  that  time  should  do  as 
lie  is  told  hy  A.  ]i.  becomes,  it  is  llioughl,  A.'s  servant 
lor  the  day. 

In  all  ca.ses  the  best  test  would  seem  lo  he  this:  Is 
the  person  who  is  alleged  lo  be  the  servant  in  a  [losition 
lo  say  to  the  alleged  master,  "  I  have  carried  out  the 
Irrms  of  my  contract,  the  whole  of  which  were  deliiUMi 
lieforehand,  and  am  therefore  not  obligeil  to  conform  to 
any  other  terms  which  you  are  seeking  to  imi»ort  into 
il."     If  this  can  be  said,  the  position  is  that  of  employer 
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ami   iiidt'iKjiitlt'iiL  coiiuaclitr     iiol    iiuihlur  ami    stivaiil. 
Set'  i'.r  jHtiii-  ii'nlli  i  (ii). 

That  an  iiiiU-|Kiii(lfiil  CDiilnictor  who  i-oiiliactH  to  do, 
or  ;:tl  work  doiif  at  a  fixrd  pricf,  was  not  a  workman 
within  till'  nuMiiiiiiK  of  ilif  \Vorkiiit'ii"s  C'oiiipenHation 
Act,  18!>7,  wuM  docidcil  in  llie  eusn  ot  Siiiiiiiniis  v. 
r,(iiUlH  (//). 

Tho  cases  upon  the  point,  however,  run  vtrv  lint'.  In 
Kraiiit  V.  l'<  nirifllt  I  >iii(tx  Siliru  Jirirl,  ('11.(1}  the  upplicanl 
for  compensation  was  a  quarryraan.  who  was  employed 
by  the  employers  under  a  written  agreement  on  the 
terms  tiiat  he  should  he  paid  so  much  for  ivwy  ton  of 
material  which  he  worked.  His  tools  were  found  for 
liim,  and  he  alone  hired  the  men  who  worked  under  him 
and  liiid  power  to  discliarj,'e  them.  Ik-in^  in  douht  as  to 
his  position  with  ref:fard  to  the  Workmen's  Compensation 
Act,  1H!»7.  he  aavv.  notice  to  leiininate  his  employment, 
anil  then  had  a  conversation  with  the  employers' 
manager,  in  which  the  latter  said  he  would  see  that  tiie 
applicant  was  compensated  in  case  of  accident.  He 
lhereuiM)n  rtisumed  his  employment.  In  the  cour.M;  of 
his  work  he  sustained  injuries,  in  consequence  of  an 
accidental  explosion.  The  employers  conlend«'d  that  the 
applicant  was  not  a  workman,  liut  a  cimtractor,  and 
therefore  was  not  entitled  to  tlie  benefit  of  theWorkmenh 
Compcusatiou  Act.  The  county  court  judKc  made  an 
award  in  favour  of  the  a^jplicant.  tinding  as  a  fact  that 
he  was  a  workman  within  the  meaning  of  the  Act.  The 
Court  of  Appeal  held  that  there  was  evidence  to  Justify 
the  arbitrator  in  coming  to  this  decision. 

In  I  ani/tl'  ir  v.  I'url.iintf  Iron  (in, I  Stul  (',>.,  lAiiiitid  (I.k 
Collins,  M.l!..  sj)eaking  of  the  Act  of  l)Sl)7,  says  :  "Where 
a  man  undertakes  to  do  work  as  a  contractor,  thai  iniiiiii 

(7)  L.  H.  1".  K.i.  41J. 

(/()  17  T.  h.  H.  \iry2. 

(i)  is  T.  T..  It.  .^s. 

(U)  Ll'JOy,  1  K.  U.  sOi  ;  1-2  L.  J.  K.  H.  jTu  ;  x-,  L.   1'.  7J0. 
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/(((/.,  ill  iiii.v  niio   iif^iulivcs  tlic  »\i.sU'iif«'  i)f  llu'  leliitinti 
til  t'liiployi'T  mid  j^juplovcd,  ftiul  shows  lliiit  tlit!  coiilnicl 
i-   Mill  one  of  Liii|iloyinfiit    williiii   llir   iiitJiiniii};  of  the 
\cl." 

Ill   lilt"  t'lisf,  of   //'///  V.   I.  IX  i/i   tlir  Coiirl  of   A[)iH'iil 
lu'lil  lliiiL  II  iiiirsi!  providfil  !•>  a  pliiliiulhroiiif   iiiirsiii;^ 
a.-iBOi-iiilioii,  st:!il  lo  imiHo  si  priviilo  iniliuiit.  ill  lur  own 
lioiisc,   wiiH    not,   wliilsl   so   eiij,'iist'd,   <i   sirvaiit   of   tin; 
,l^sol•ialioll.      Tliis  decision   lurnttl   upon   llu'   inference 
ilniwn  by  llic  court  from  the  doeiniients,  thul  llm  fon- 
iiiu-l  willi  ihf  iissocintioM  was  iiol  to  nurse  the  patieiil 
llii-oiij,'li  llu!  af^eney  of  the   inu>,e>  as  their  servants,  Iml 
iiuivly  to  procure   for   her  duly   nualilied    nurses.     The 
li  ^^iilalioiis  in  this  case  provided,  with  ref^ard  to  the  work 
(if  a  nurse  eiiKaKt'd   in   niirsinj,'  a  private   patient,   thai 
wliilsl  so  engaged   she   should   not   ah.seiil  lu'i'self  from 
duty   without    permission   of   the   (latienl's   friends,  and 
should   implicitly  follow  the  instructions  of  the  patient's 
doctor.     'I'lie  form  sent  out  with   the  nurses  indicated  to 
llie  iH'i-son  applying  for  the  mirse  that,  whilst  engaged 
ill  nursing  tla;  patient,  tluf  nurse  was  to  he  regarded  as 
Liiiployed  hy  that  [lerson. 

'i'liis  case  i.>  a  good  illuslralion  ol  iicw  ea^iily  euiploy- 
iiuiil  may  he  changed  h,\  <'hange  of  circunislaiices.  ll  is 
doiihttul  whether  lhi>  decision  would  l)e  givrii  under  llie 
[vre.^eiil  Act,  having  regard  lo  .-,.  1:1,  which  ileals  with  a 
case  wlivre  the  >ervices  of  a  workman  are  temporarily 
ll  111  or  let  on  hire  to  another  [ttirson. 

V  [jerson  under  some  exlreme  circumstances  may  even 
1m'  liiihle  for  the  tort>  or  negligence  of  another,  when  such 
other  is  iieiiher  his  agent  or  servant.  Thus,  a  cab  owner 
ill  Jiondon,  who  lets  out  cabs  by  ihe  day  to  drivers,  is  not 
the  employer  of  such  drivers,  and  the  drivers  are  not 
his  servants.  Yet,  by  tin;  oiieration  of  the  London 
Hackney  Carriages  Act,  lHf;i  \^\  .i:  7  Vict.  c.  H(j),  and  the 
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Till'  '|'it-'«l""i  v^Im'IIii'i-  II  pirsnii  i>  a  |iailiu'i'  in.  or 
.-•rviiiil  of  !i  tinii  titpt'iuls  iipoii  llif  iiiioiitioii  of  tliu 
fiartio,  anil  niiiNt  \>v.  fiiitluTt'il  from  llit;  Icriiis  of  lli,. 
cniuriicl.  A  ri^lii  lo  sliarc  in  iMolits  is  ;,'l' i it; rally 
(:vi(l«Mic(!  of  imrliitrNliiii,  Iml  tli»!   rartiu'rsliiit  Ad,  IH'.K) 
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in  llif  i'ii>infs,-,,  hm  ih,.  ifccipi  of  siicli  u  siiiiiv,  or  of 
a  jiiiyiiHMil  coMliii;,'oiil  on  or  viiryiuj,'  with  the  profits  of  a 
Iiiisinoss,  (lots  not  of  itself  nuiki!  him  a  parlnor  in  tin; 
lai.sinoss  ;  anil  in  purliciiliir  .  .  . 

"  (li>  A  (■.>iitia'-t  for  the  ri'munL'nilion  of  a  Hurvant  or 
a;>;tiil  of  a  pttrsoii  iMi^^a^'nl  in  a  liiisincss  hy  u 
share  of  flu;  profits  r)f  the  Ipiisiiifs^  (lots  not  of 
itself  make  the  servant  or  a;,'eiit  a  piirlnur  in 
I  lie  lui.siiiess  or  lialile  as  siicli." 
See  fnrtiier.  mili.  pp.  (i|--7:f,  "Is  I'laintilV  a 
\^ol•k!naH  ■.'" 

Scottish   Decisions  upon  the   Word  "Workman." 

In  Miiiiiiinr  V.  Iiiiiisl.iii  (//),  followed  in  the  i-ase  of 
lliijiilni  V.  hill  (,,).  the  Court  of  Session  dirided  that  ii 
eoiitnielor  hud  no  claiiu  to  receive  eoiiij)en.sation  under 
the  Workmen's  Cniiipeiisatioii  Aet.  IH'.IT. 

The  liOKD  .IrsTKK  Ci.KHK  stuted  his  o[)inion  to  he 
that,  -looking'  at  the  whole  .\et,  it  relates  only  lo 
Moikmeii  who  are  eiif^'a^'ed  as  servants  of  an  employer. 


{m)  il'JOJl  I   K. 
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It   is  only  wlinn  llnif  is  tliis  itliitioii  ot  ii  wrviiiil  In  ii 
in;i>tri.  fur  liiif,  tliiil  tlif  provisions  of  lliis  Act  ii|)|>I.V. 

Till'  iihovf  tMises  liiivi!  Imm'Ii  quilt-  nrt'Ully  I'ollowfil   in 
(  liiHiinliii    \.    H'till- r(i>),   II  iK)L'i,Hioii    iiiiilfr  lliii    prt'sfiil 

Tlni  decisions  liotii  of  llic  I'.n^'lisli  iiml  Scollisli  coiirls. 
tliiil  iiii  iiiilt;|H'Milfnl  coiilraclor  ciiiiiiot  cliiini  coiiipiiisii- 
liiiii  iindtr  llu!  Worknien'.s  ('oui|M'Usiition  Act,  1H!»7,  urn 
HO  iloiil)t  cnnt'ct,  oUhmwIsc,  us  jMiintcil  out  1)V  llu(  Loim* 
.1)  viK  r,  ('i,KiiK  in  tlu'  lust  cast",  such  ii  coiilraclor  ini;,'lii 
liiiil  liiniscif  in  tlif  iK)siliou  of  liuviii^;  to  i»ay  iniltnmily 
lir  s.  I  of  111.'  Ael,  ill  n's|M't't  of  llm  very  coni|H'iiHati<ni 


IIIK 


wliicii  III 


hail 


lrct'lV«!i 


Till'  ciiinf  ilitlicultv  wliidi.  as  licfori!  s 


tiVlfil. 


arisi's   111 


ilitsi-  cases  is  lo  ascrrlaiii  wlictlifr  tlio  person  clainiiii;^ 
cuni|M'iisatioii  is  an  iiiilei«'iuleiit  coiitiaetor  or  a  work- 
man. Tliis  is  a  inifstioii  of  fact,  and  wiiicliever  way  llie 
;iil)ilralor  may  fnul.  llie  Court  of  Appeal  cannot  disliirli 
ilie  liiuliiit,',  if  lliere  is  any  reasonalile  evidence  lo 
siipiMirt  it.     S««  .1/<  ('/■«•«(/// V.  hiiiiii>i>[ii). 

In  lii>!i<l  V.  lh,hiii-hi{i)  II  workman  was  enj^aKod  by  llie 
ivspoudeiit  to  lireak  stones  for  road  metal,  lie.  was  paid 
lor  doiii^j;  this  at  a  fixed  rate  per  cubic  yard.     //(/'/.  that 


II lis  was 


woi 


not  sutHcieiit  to  warrant  the  inference  that  the 

accoriliiifily 


Kman  was  an  independent  contnictor,  and 


he  was  held  entitled  to  receive  compensation    under  tin 
Ael  of  l!»0(i. 


Skamkv. 

The  rit,'hl  lo  receive  com|K'ns:itioii  for  personal  injury 
arisiiif^  out  of  and  in  the  course  of  their  employment  is 
for  the  first  linn'  extended  hy  llie  pres('iit  Act  (s.  7)  to 
seamen  on  ISritish  ships  or  vessels. 

(,,)  KKHtlS.  r.  31;  ■)('.  S,'.  T,.  11.  a-1. 
(./)  ii  1'.  lii-JV;    !7  Sr,  I,.  1!.  77(1. 
(,,   ICS,'.  1..  W.  71. 
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Till'  .scciioii  ilcel.ircs  lluil— 

"This  Acl    shall  apply   to  mastors.  sc.iincii.  iind 

ii[)pn'iiiiccs    to   the   sen  service  aiid  iippreiilices  in 

the  scii-lishing  service.  ])rovi(le(l  that  siicli  persons 

iuv  woiknieii  witliin  the  nieaninp  of  this  Act,  anil 

are  nieniljers  of  the  crew  of  any  ship  registered   in 

the  United   Kin^'doni.  or  of  any  other  British  sliip 

or  vessel  of  which   the   owner,  or  (if  there  is  more 

than  one  owner)  the  niana^nni,'  owner,  or  manajicer 

resides  or  has  his  principal  jilace  of  luisiness  in  the 

(nited  Kingdom.  .  .  ." 

This   inclusion    is   sithject   to  certain  provisiims  and 

modifications  set  out  in  the  section,  but  the  only  class  of 

seamen  rnhtilnl  from  the  Act  are— 

••  such  memhers  of  the  crew  of  a  fishing  vessel  as 

!"-o   remunerated   hy  .shares   in   the   profits  or  the 

gross  (sarnings   of    the    working    of    such    vessel  " 

(s.  7  (-1)  ). 

The  crews  of    fishing  vessels,  as    is  well   known,   are 

olidi  engaged   in  a  joint  venture  with  the  owner  of  the 

vessel,    hut   ii  is   i.elieved   they  are  not  always  entirelv 

remunerated  hy  shares  in  the  profits  or  (earnings  of  the 

vessel. 

Ill  a  case  where  wages  and  a  percentage  of  profits  is 
received  from  the  owners,  their  ])0sition.  it  is  thought, 
is  that  of  workmen.  ( )n  this  point,  however,  the  decision 
in  ll'hrl,,!,  V.  (liral  Xorthrrii  Sfrani  Sliij>]>iii;iC<,.{s}  must 
lie  consulted.  JTere  the  seaman,  who  was  a  member  of 
the  crew  of  a  fishing  vessel,  shared  in  the  profits  earned 
i>y  the  vessel,  hut  was  injured  whilst  voluntarily  doing 
casual  work  for  extra  remuneration,  which  was  shared 
witli  tlui  other  memhers  of  the  crew,  for  the  owners  of 
the  vessel.  This  extra  work  was  said  to  be  undertaken 
not  so  much  foi'  the  benefit  of  the  man  himself  as  for 
that  of  the  adventure.  On  these  facts  it  was  hel.l, 
supporting  the  decision  of   the  county  court  judg.'.  that 

(.)   7-:  I.,  .i,  K.  v..  Sfio;   Si   v.  L.   U.  01;». 


"Sr.AMF.N,"    1N»SIT1«»N    OK. 
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ll,o  inim's  vemnncration  wiw  l.y  shares  in  llio  profits  of 
tlie  vessel,  and  he  was  consiMiuciiUy  by  s.  7  (2)  cxchiaeil 
tvom  the  Act.  The  sroniid  of  .U'cision.  which  seems  to  be 
near  the  line,  was  thai  the  work  beiii^'  done,  viz.  con- 
veying ihe  lish  from  one  <.f  the  trawlers  to  the  cutter, 
and  there  stowinj,'  it,  tlion^h  iherc^  was  no  obligation  to 
,1,.  llie  worU,  and  ihougii  it  was  [mi.l  for  by  the  owners, 
was  essential  to  the  success  of  the  fishing  venture, 
and  r. .  'ly   jiart  of  ilie  mail's  employment   as   a  share 

fisherman.  .    . 

Hu!  circumstances  of  this  case  were  peculiar,  l)nt  it  is 
citainly  not  an  authority  for  the  proposition  that  the 
, lumbers  of  the  crew  of  a  tishing  vessel  cannot  he  within 
ih,.  Act.  when  .loiiig  work  for  the  owners  of  the  vessel 
outside  that  intimately  connected  with  the  joint  venture. 
The  lu'iietit  of  the  Act  is  given  to  "  [lilots  to  whom 
I'art  X.  <if  tiio  Merchant  Shipping  Act,  1H!)1,  applies,  as 
if'  a,  pilot  when  employed  on  any  such  ship  as  aforesaid 
were  a  seaman  and  a  member  of  the  crew  "•  (s.  7  (:$)  )• 

]5y  Part  X.  of  the  >rerchant  Shipping  Act,  1801 
,.-,7'\-  r.sVict.  c.  r.O),  s.  r,7'2,  "This  Part  of  this  Act 
extends  to  the  Tnited  Kingdom  and  the  Tsle  of  Man 
only,  but  applies  to  all  ships  British  and  foreign." 

'fhis  does  not  mean  that  a  British  pilot  on  a  foreign 
ship  in  British  waters  is  within  the  Act.  for  the  pilot  has 
l„  be  -employed  on  any  such  ship  as  aforesaid,"'  ". 
r.ritish  ship,  and  beccmies  -a  seaman  and  a  member  <i: 
llui  crew."'  ly.  the  crew  of  the  British  vessel. 


S,-i,ttixll      llriisioll     o)l     Srrfioil    7c2». 

The  question  of  the  meaning  of.  "  ivmuneration  by 
.hares  in  tlie  profits  or  gross  ,'arnings  of  the  vessel,"" 
anise  in  Scotland  in  tlie  case  of  (iUI  v.  Thr  Ah.nhn, 
Sham  Tnnrllwi  awl  I'i'^h'W,  Co.  IJniltnl  [t).  The 
applieanl  was  mate  of  a  fishing  vessel  who  was  injured 

^,)   :  lOos,  -^.  C.  H2S  ;   4ri  S.  L.  U,  iU. 


'2\tr, 


'I'm:  Wuiikmiin's  Comi-knsa  rio\  An.  IJMk;. 


wlulst   at   swi.     His    rcimiiiemlion    was   onr    jind   oik- 
•■i^^litli    slmie   ol    thd    net    l.alance    of  lli,-   j,r,,,ss   i.ijco 
ivalistul  l,v  til,,  li.sli  Ci.iiKlit  oi.  eadi  trii),  after  dcliietin.' 
certain  expenses   an.l   tl„.    warres  of   some  of    the  crew 
wJio   were  paid   l.y  fixed   wages.     The  SjiKmi-i-    SnisTi- 
TiriK  luld   tliat  as  tlie  reminieration  was  a  sliare  of  tiie 
net  profit,  after  deducting  t'xi,enses  an.l  wages,  the  man 
was    not    remunerated    hy    ahares    in    the    i)rofits    or 
the  gross  earnings  of  tlie  working  of  tiie  vess-  1.     This 
holding  was    re\ersed  hj  the  Court  of    Session.      Here 
It   seems   almost   too   clear  for  argument   that,    if   the 
remnn.-ration  was  not  a  share  in  the  gross  (earnings,  it 
was  ill  all  .■vents  a  share  in  tlas  profits  of  the  vessel 

The  seaman  must  derive  his  remuneration  fiom  tlie 
j)rofits  of  a,//.s//,//,,  vessel.  Tt  is  not  sufficient  that  he  has 
a  Shan,  m  the  profits  of  a  v,.ssel  engaged  in  the  fishing 
"iilustiy,  if  it  is  not  in  lad  a  fishing  vessel.  See 
■/amirsiiii  V.  Clarl,  (ii). 

Kelurning  to  the  consideration  of  s.  7,  it  must  he 
ohserved  that  the  expressions  -ship."  '•  ve.ssel,'"  "sea- 
man," an.l  "port"  liave  the  same  meanings  a's  in  the 
Alerchanl  Shipping  Act,  1H!»4  (s.  1:}). 

"  :Vranager."  in  relation  t.)  a  ship,  means  the  ship's 
hushan.l  or  other  i,e.-s.)n  to  whom  the  management  of 
the  ship  is  ..nlruste.l  l.y  .,r  „„  j.elmlf  of  the  owne- 
(s.  i;)). 

B>  the  Mer.-hant  Shij.ping  Act.  1804.  '-ship"  includes 
every  .l.-.seription  of  v(,ss..|  used  in  navigation  not  iiro- 
pelled  hy  .)ars  is.  742). 

"  Ve.ssel  "  inelu.les  any  ship  .,r  hoat.  ..r  anv  other 
.inscription  of  vessel  iixmI  in  navigation  (//-.). 

"Seaman-  inelu.les  ev.Ty  p.Ts.m  (..xcej.t  masters, 
pilots,  an.l  appr.Milic.'s  .hdy  iiKJ.-ntuivd  and  registered) 
employed  or  .'iigage.l  in  any  opacity  on  hoar.l  anv 
shij)  (ill.). 

Tiiis   wid..    .lelinition    has   alrea.ly    h,.,ii    ivIVrre.l    to 

i'')    i:«)"J   s.  (  .  \:t'.:  .to  s.  ],.  u.  7,4. 
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(Chisliil      V.     Murhrtll    .(     ('(«.(//■)).     tVoill      wllifll     CilSC     il 

ii|)l)eiir.s  tlml  il  is   not  the  test  l)y  wliicli   tlic    iiifaniiij;- 
ol    llu'    word  '■  seaniiUi  "  is    lo    lie   asefrtaincd    tor    llu- 
piirpost's  of  the  Emplovcr's  Lialiility  Act,  IHHO. 
•■  I'ort  "  iiirhides  place  (il>.). 

Effect  of  8.  7.— Th((  Idoad  effect  of  tliese  definitions 
is  tliat  any  person  engaged  in  any  capacity  on  a  Britisii 
ship  or  vessel  used  in  navigation  is  within  thi!  Act. 
subject  to  his  lieing  a  "workman"  witliin  tlie  meaning 
of  llie  Act.  A  ship  or  vessel  is  ust'd  in  navigation 
when  it  is  used  to  convey  goods  or  persons  hy  watei- 
from  one  place  to  another. 

The  only  person  employed  on  a  ship  lo  wliom  tin? 
Act  will  not  apply,  on  the  ground  that  he  is  not  a  work- 
iinni,  is.  it  is  thought,  a  captain,  or  other  officer  recinving 
more  than  t"2r)0  a  year,(./)  or  a  person  casually  employed 
oti  a  ship  or  vessel  which  does  not  navigate  for  the 
purposes  of  trade  or  business. 

Most  of  the  cases  as  lo  the  meaning  of  the  word 
"  ship  "  were  decided  under  the  Merchant  Shipping  Act 
of  1854,  which  excluded  from  the  definition  ships  pro- 
])elled  hy  oars,  and  contained  no  separate  definition  of 
tlie  word  "  vessel."  The  Merchant  Shipping  Act  of 
1H!)4,  and  the  Workmen's  Compensation  Act,  litOti.  refer 
to  both  a  "  ship  "  and  a  "  vessel." 

Dumb  barges  propelled  by  oars  were  not  ships  within 
tlui  meaning  of  the  ^rerchant  Shipping  Act.  IH'A 
(J-'.rvii(ri1  V.  Kiiiihill  (//),  'J'hc  < hnn  ll'allin  {-),  (iapji  v. 
I'tiDid  {<()  )  ;  though  a  hopper  liarge  constructed  in  such 
II  manner  as  to  be  capable  of  being  towed  was  Iield  to  li(> 

(«•)  [1909J  2  K.  B.  36;  78  L.  J.  K.  B.  398.  In  Appeal  (,'oiiit  78 
L.  J.  K.  B.  1165 ;  2.5  T.  L.  H.  761 ;  ante,  p.  72. 

{x)  As  to  the  method  of  estimating  tho  carniugs  of  a  .seaman,  sec 
l>othie  V.  McAitdivirx  if  Co.,  and  Iioxnuivif<t  v.  Iknrring  il  Co.,  jio^t, 
pp.  rm-510. 

ill)  L.  R.  5  C.  P.  428  ;  .W  T..  .7.  C.  V.  234  ;  22  L.  T.  408  ;  18  \V.  U.  SilJ. 

(  )  30T,,  T.  41. 

(.()  19  Q.  p..  n.  aoci;  r,i'.  L.  .l.Q.  B.  438;  ,57  I..  'W  437;  35  W.  II.  Ch:]. 
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L*!>S      Till;    \\m|;kmi;n's   ( 'omI'KNS  \TIit\    AtVI',    I'.KKi. 

;i  ship  {'I'lh  Mac  (/,)  i.  .\  vessel  nol  propelled  hy  oiirs 
WHS  iield  lo  lie  not  llie  less  ii  ship  within  the  nit'iUiiiif,'  of 
the  .Mei'ehiUil  Sliiiipiiif,' Ad.  18.")  1.  heeiiuse  iiiivifjiitt'd  only 
on  ii  tidal  rivci-  {<  Krlirtt  v.  I'mnr  (<•)  ). 

TIk^  autlior  is  of  opinion  lliiil  all  boats,  ships,  and 
vessels,  whetluo-  pi-opelled  hy  oai's  or  otherwise,  wliether 
scii-^'oinj;-  or  navi^^atinf;-  rivers  or  canals,  are  either  ships 
or  vessels  within  tin;  nieaninr;  of  the  Act,  and  that  the 
workmen  en^'a^ed  in  navigating  them  are  seamen  within 
the  meaning,'  of  the  Act.  Ships  propelled  by  oars,  such  as 
hiirf:!es,  not  within  the  definition  of  the  word  "ship"  in 
the  'Nrerchant  Shipping,'  At-t,  18.'34,  have  under  local  and 
other  Acts,  where  the  tei'in  "vessel""  has  been  used 
generally,  been  held  to  be  included  in  such  a  descrip- 
tion (/('.  V.  Ilnir/iir  {(I),  'I'i'iiiKiiit  V.  Sinnix'it  lldlliinir 
'rriistirs  («  )  ). 

The  same  may  b(>  said  of  persons  employed  on  yachts, 
steam  iainiclies.  etc.,  navi<iatinfj;  for  the  purposes  of 
pleasure,  suliject  to  this  e\ce[)tion,  that  [)ersons  casually 
t  iiiployed  tiiereon  are  not  em|)loyed  for  the  purposes  of 
the  employer's  trade  or  business,  and  therefore  are  not 
entitled  to  the  advantaj^'es  of  the  Act. 

British  Ship.  Kmployment  must  ])e  on  a  British  ship 
or  vessel  n  gistered  in  the  Cnited  Kingdom,  or  of  which 
the  owner  (oi-  if  more  than  one,  the  managing  owner)  or 
manage!'  resides  or  has  his  principal  place  of  business  in 
the  United  Kingdom  (s.  7). 

The  only  British  ships  exempted  from  registration 
under  the  ^b'lchant  Ship])ing  Act,  1H!I4,  are  : 

(;0  "  Ships  not  (exceeding  fifteen  tons  burden  employed 
solely  in  navigation  on  tiie  rivers  oi-  coasts  of 
the  I'nited  Kingdom,  or  on  the  rivers  or  coasts 
of   sonit^    Ib'ilish    possession   within  which  the 

(/.)  7  T.  n.  Vii',;  51  ],.  .r.  Ad.  St ;    1(1  L.  T.  907. 

{(■)  .  t'.tOll  2  K.  H.  422:  7:1  I..  .1.  K".  11.  SS,",;  2(1  T.  T..  I!.  17:1. 

e'l    I  ('.  .V  I'.  'I'l'.i. 

(.)    1  T.  r..  I{.  12S. 
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iiiaii:if,'iiijj;   owiu'is   oi    ilic    >lii|)    iirc  rcsidoiil "' 

(s.  :{  (1)  ). 

(Ill  •' Shijjs  nol  ox('tc(liii<4  tliirtv  Ions  Imnloii  mid   not 

liavin^   ii   wliolc  or    fixed  deck,  and    «inploycd 

solt'ly  in    tisliiii-^    or  ivadin^j;   coasUvise  on  the 

shores    of     Newfoundland    or    parts    adjiiconl 

ihereto.  or  in  the  (lull  of  St.  Lawrence,  or  on 

such    portions   of    the  coasts  of  Canada  as  lie 

horderinj;  on  tliat  (lulf "  (s.  :)  (2)  ). 

(^)Mestions  may  arise  as  to  llie  nieaninj,'  of  the  words 

'•  principal   place   of   ))usiness   of   an    owner,    niana^'in^' 

owner,   or   manager."    wlio    resides   out    of    tlie    United 

Kinsdnui.      ['\u\vv   the    ^Vorknlcn■s   Compensatioji  Act, 

1807,  the  agent  in   England  of  a  foreign  ship  owned  hy 

a   foreigner  carrying  on   liusiness  ahi-oad,  was  held  not 

to    he  an    undertaker  within  the  meaning   of  that  Act 

from  wiioni  compensation  could  he  claimed  hy  a  person 

injured  on  the  ship  {Slini  v.  I>inh  nniur  (i )  ). 

If  tlie  vessel  is  charter-d  and  the  charterers  select  the 
mast(u-  and  crew,  they  liecome  the  owners  within  ss.  HO:}, 
."01.  of  the  Merchant  Shipping  Act,  18!>4  (Sfmiii  lh>pi>-T 
\n.  (')()  {i/}  ).  The  actual  decision  in  this  case  was,  that 
lh(i  cliarterers  were  entitled  to  limit  their  liahility  under 
ss.  r.0-2,  r,OB,  of  the  Merchant  Shipping  Act,  1894.  See 
now  s.  71  of  Merchant  Shipping  Act,  lOOd.  The  owners 
under  these  circumstances  are  liahle  to  pay  compensation 
under  the  Act. 


Sciittisli  lifcisioii. 

Tn  the  case  of  Mdcl.iiniini  v.  U'liit<'(  iohh  or  Milh  r  (//), 

llie  owners  of  a  steam  tug  cliarlered  her  to  "  ]5.."  hut 

ih(>  owner  was  hound  to  provid(^  and  pay  the  crew-  - 

composed  of  two  men  only     and  alone  had  the  jiower 

{/)  Times,  Deroml)or  14tli.  1003. 

(./)  75  L.  J.  P.  22 ;  94  L.  T.  341;   in   House  of  Lords,   vovir<iii,Q;  tlio 
(li'cision  of  the  court  l)elo\v,  77  L.  J.  I'.  H4. 

(/V|  ;i9<nn]   S.  C.  373;  4(!  S.  1..  R.  22;).     S,r  tiir  ..iKcrvjilinn-    dF  Sir 
c.iiin-i.   llxnNKs  in  I)'  irar  v.  Wis /.(■/•.  iinfi\  i>.  211. 


;!•'•'     Tim:   W  <)I!kaii.\"s  ( 'umi'ias  \  i  i.>\   Ari',   liMMI. 
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"f  <li.siiiissiii^'  ill  .111.  It  \Vii>  held  tli.u  lie.  .-md  not  llm 
cliiincrcr '■  l!.,"  \\,is  liiil)lc  to  |)ii_v  coiiiiifiidiilinii  iiiKlcr  llic 
Act  ill  rcspcc-t  (it  lilt!  (liNilli  Ity  uecidHiit  ot  oiio  nf  tlic  cruw. 

Sea  Fishing  Service.  \j)i»roiitif('s  citlicr  to  tlu;  sea 
service,  or  ilu.  scu-fisliiiifj  scrvici',  iniisl  lii^  duly  liouiul 
liy  iiidHiUnrt's  of  iipiuviuiccsliip  (Merdmnt  Sliippiug 
Act,  1,S!)I,  ss.  1!H),  :{<»:{,).  A  hoy  uiul.r  thirteen  years 
of  ago  cannot  i)e  apprenticed  to  the  sea-lishiii^'  service 
[ill.  s.  :')!i-_>). 

JJy  s.  :i7()  of  Ihe  ^rerchant  Shi[tping  Act,  IHIM,  "  Tlu; 
(•\j)ression  '  tisliiiif,  Ixiat '  means  a  V(!ssel  of  whatever 
size,  tuu\  in  whatever  way  propelled,  whicli  is  for  the 
time  heini^  einplose.!  in  sea  (ishing  o)-  in  tlu;  sea-iishing 
scivice,  hill  save  as  otiierwise  expressly  provid(Ml,  that 
(expression  shall  not  include  a  vessel  used  for  c.itcliiiij; 
iish  olheiwise  tlian  for  piofit." 

Kvery  JJrilisii  fishing  hoat  must  he  registered  in  n 
lisliing  boats  register  (ili.  s.  'M'^^). 

Apprentices  to  the  sea-lishing  servic<'  are  included  in 
the  Workmen's  Compensation  Act.  l!»()»i,  hy  name  (s.  7 
(1)  ),  liut  masters  and  seamen  engaged  in  the  sea-lishing 
service  are  not  exj)rossly  included.  Jt  is  thoiiglu,  how- 
ever, that  (except  where  they  are  remunerated  hy  part 
of  the  profits  gained  l»y  the  vessel  (s.  7  (2)  ),  tliey  will 
he  held  to  he  included,  and  that  tlie  general  words  "sea 
service"  will,  in  their  case,  l)e  deemed  to  inchide  th(> 
sea-fishing  service,  especially  having  regard  to  the  wide 
definition  of  "  sea,man  "  in  s.  7  12  of  tiie  'Merchant  Shipping 
Act.  P.ul  the  section  is  not  clearly  framed,  and  the 
Merchant  Sliij)ping  Act,  iHiM,  draws  many  distinctions 
h<aw(!eii  the  sea  sei'vic(!  and  the  sea-fishing'  service. 

Modifications  of  procedure  with  respect  to  Seamen. — 

The  iiioditications  of  tlie  Act  with  respect  to  sciimen  may 
he  summarised  as  follows: 

!:i!   Xoiice    111'    accident    iiiid    cliiiiii    t'.)i-    compensation 
miiy  (except  in  the  case  of  the  master)  he  served 
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nil  lIu'  lIlil>^lor.  It  tlu!  ilci'iilcIlL  llil|((H'Mn  illld 
llif  iiiciiiiiu'ity  comiiifiu'cs  nii  ilir  .ship  (/),  no 
iinlicti  (if  iiecidt'iil  ii(!C(l  Ixi  ^'ivt'ii  (s.  7  (1)  (;i)  ). 

As  Lo  luiiiiiifi' of  s»  rvii'f  iif  notice  of  lU'fidciil 
iiiul  i'laiiii  for  (•oiii|H'iisiitioii  on  the  iniinii;,'iM;; 
owner,  nianiif,'tr.  or  (e\cei)t  where  the  iiuistei-  i.s 
claiiiiiii^  cojuitensiilion)  t-ii  the  master  of  ihe 
.shij)  iti  niiunier  provideil  l»v  s.  (i'.Ml  of  the 
Merelianl  Shipping  Act,  iMill,  .see  W.  ('.  ii.  :!<! 
(f.)  (s,  7  (1)  (c)  ). 
ill)  The  claim  for  cotnpensalioii  in  case  of  death  n:iist 
lie  niaile  witliin  si.v  nion'.hs  after  news  of  tiie 
death  has  heen  received  hy  the  claiinant  (s.  7 
il)  (hU.  The  claim  must  state  the  date  at 
which  news  of  tlie  death  \ -.is  received  hv  the 
claimant  (W.  C.  R.  'My  (-1)  ). 

When    the   claim    is  in   respect  of  a  seaman 
lost  witli    his  shii).  liotli  claim  and  particulars 
attached    to    tlie    reijuest    for   arbitration    sliall 
state  tlie  date  at  which  the  siiiji  was  lost,  or  is 
deemed  to  have  lieen  lost  (\V.  ('.  I!.  :?<)  (:{)  ). 
See  Mioiiini  v,  Ciuliiininril  l.miiili  Stiuiiishijt  To.  (/I. 
T'he  claim  will  he  a  Rood  one  if  niadt;  on  the  owner, 
niaiiasinp!   owner   or   mana};er,   residing  or    having    his 
principal  i)lace  of  iiusiness  in  the  I'nited  Kingdom.     If 
tlie  injury  results  in  death  and  occurred  on  the  ship,  tlie 
claim  is  good  if  made  on  the  master  {anpm). 

(ci  Provision  is  made  for  taking  depositions  respect- 
ing the  injury  where  an  injured  seaman  is  left 
abroad  by  the  ship,  and  for  the  transmission  of 
such  depositions  to  the  Board  of  Trade.  Tliese 
depositions  or  copies  thereof  are  to  be  admissible 
in  any  proceedings  for  enforcuig  a  chum,  as  pro- 
vided by  ss.  (>!»1,  ()'.»"),  of  the  Merchant  Shipping 
Act,  1894  (s,  7  (1)  (c)  ).     See  Appendix  11. 

(i)  Note.     The  claim  foi-  comiiensatiou  is  not  dispensed  with. 
{/■)   l:i  Ir   ]..  T.  VIX 
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I'l)    ll   II    .-.oiUUilll    ilit:.-,   Ifiivill;;   liii  (lt'l»oll(ltllll,S,   MO  fOlu- 

|itii>!ilinii  is  |iiiyal(lc  if  tliu  iiwiifi  of  llu!  hliip  is 

lialili!  lopav  tlic;t'\|ifiiM's  uf  Itiiiinl  (s.  7  (1)  (d)  i. 

J!v  ^  -JOT  (1)  ..f  tilt!  Miivluuil  Sliippiii.,'  Act,  IHIM,  il 

lIk'  ftLiiiuiiii  i-fci'ivcs  llio  iiijiirv  occassioiiiuK  tlwith,  in  llie 

S'lvicc  ol   till'  ship,  tilt!  expoiisfs  (if  uiiy.)  of  his  lairiiil 

imist  ht!  tlttiayeil  l»y  iho  owiu  r.     St;u  Appeiiilix  II.     Stc 

now  s.  ;(1  (if  tlif  .Mtivliunl  Shipping'  Act.  llfUH. 

(c)  Conipiiisiilioii   is  iiul    pa_viil)lti  while  thu  owiit;!'  is 

liahlt!  for    the  txpt-nstis  of  niaiiitciuint'tj  of    the 

iiijiiifil  stiumaM  (s.  7  (1)  (e)  ). 

iJy  ».  '107  (Ij  of  lilt!  Mtrchaiil  Sliippiuj^  Act,  IHKI,  the 

owner  is  liiilile  lo  ilefniy  lheexiH!iises  of  the  niaiiiLeiianfe 

of  a  seaman  injtu-eil  in  the  seiviuc  of  the  ship,  until   he 

is  cured,  or  dies,  or  is  hroii^hl   hack   (if  shipped  in   the 

I'liiled  Kiiigdoiui  to  a  port  of  the  Tiiited  Kingdom,  or  if 

shipped  ill  a  iJritisii  possession,  to  a  port  of  that  posse.s- 

sion.     See  Appendix  ll.     Set^  now  s.  :!1  of  the  Merchant 

Sliippiii^  Act,  lUOti. 

I  nder  this  section  a  sliipuwntr  is  not  liahle  for 
expenses  of  nt:cessary  siir^,Mcal  and  medical  attendance 
upon  a  seaman  iiijuretl  in  the  service  of  the  sliip.  in- 
curred after  the  seaman  has  been  i)rou;^iit  back  to  a  port 
of  the  United  Kingdom  (AikIi  rxmi  v.  Iaiiin<r  (/.)  ). 

Wlieii  brou^,dil  back  lo  a  port  in  the  United  Kingtlom 
or  a  i)ort  in  a  Bi'itish  possession,  as  the  case  may  be, 
the  ri,i^hl  lo  compensation  will  arise. 

if  the  seaman  is  left  aboard  as  a  distressed  seaman, 
wiilun  s.  1!>1  of  till!  Mercliant  Shipping  Act,  18'J1,  the 
owner  is  lialtle  lo  pay  the  ex[)enses  of  his  maintenance 
(/'/'.  s.  r.>;{  (1) ).  Consequently  it  is  thought  that  during 
such  lime  compensation  cannot  Ijo  recovered.  As  t(j 
\vhoib  a  distressed  seaman,  see  iJoanI  nf  TnuU  v.  .S'..S. 
(ilnqiark  (I) ). 

{Ic)  il903J  1  K.  B.  oS'J;  1-J.  L.  J.  K.  B.  ■J.'M;  88  L.  T.  3W ;  I'J  T.  L.  It. 

•IT,. 

U)  !  llHKJ  -2.  K,  1!,  8-4  ;  ':!  L.  J.  K.  B.  315 ;  ;X)  L.  T.  3GU ;  20  T,  L.  K. 
■&ii. 
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{)\\\[v.  ii.'eciilly  it  hiis  l)onii  tlticiiUxl  tluit  |(iiviuuiit.^  lUiidi! 
lo  II  M'iunaii  iiftii'  his  ueciileMt.  ami  iit  ii  liuu!  wluii  com- 
lK•ll^illi(tll  is  iiol  piivulilf  l>y  virtiU!  ot  tlu'  Act,  iiiu.st  hi; 
l;ik»!ii  into  aecniiiit  under  Si-IumIiiIc  1  (51)  itf  llif  Act  wium 
I'oiiipfiisatioii  is  hiil»st;<iueiill_v  asst-sst'd  (}!•  I>>  ritintl  v. 
ilini'  IS  of  .S'..S.  'I'iiiliiri  tin  {hi)  ), 

(f)  Coiuix^iisalioii    to  a   Kwimaii   under  liic  Ail  is    lo 

lie  i)aiil  in  inil,  notwithstanding'  s.   ')0'.\  of  the 

Meriduuit  Shippiuj;  Ai-t,  IH'.M  (s.  7  (1)  (t)). 

This  sirtion  limits  the  liahihty  of  thi;  owners,  where 

the  occurrence  lias  taken  place  willioul  their  actual  fault 

or  privity,  for  loss  of  life  or  personal  injury  to  persons 

carried  in  llie  ship,  lo  an  amount  not  e\ceedin^   fl")  for 

each  ton  of  the  slii[)\s  tonnaj,'e.     See  A[)|)endi\  It. 

If  the  shi|)owner  claims  indenniity  mider  the  Work- 
men's Compensation  Act,  IKUtJ,  in  i-esi»ect  of  compensa- 
lion  paid  by  him,  from  another  .shipowner,  s.  ."iOiJ  of  the 
Merchant  Shippinj.;  .\ct,  1H!»1,  is  to  apply  and  limit  the 
liiihility  of  rtuch  other  cihipowner  (s.  7  {!)  (i) ).  The  ship- 
owner who  has  to  pay  comi>ensation  to  one  of  his 
>ean\en,  caused  by  the  negligence  or  default  of  another 
vessel,  may  recover  the  sum  so  paid  from  the  owners  of 
that  vessel  hy  an  independent  action.  The  damages  are 
not  loo  remote  (77/r  .liiiii((ii)  ). 

(g)  Proceedings  to  recover  (;ouii)eiisalion  hy  the 
dependants  of  seamen  lost  with  their  ship  are 
maintainable  if  the  claim  is  made  within  eighteen 
months  of  the  date  at  which  the  ship  is  deemed 
to  have  been  lost  with  all  hands,  and  s.  174  ('1), 
(H)  of  the  Merchant  Shipping  Act,  1894  (which 
relates  to  the  recovery  of  wages  of  seamen  lost 
with  their  ship)  is  applied  to  such  proceedings 
(Workmen's  Compensation  Act,  190(3,  a.  7  (1) 
(g) ).  See  these  sub-sections  in  Ajipendix  R. 
As  to  detention  of  ships  for  the  purpose  of  security 

(,,,)  i  !>jin.i"  2  K.  B.  vol  :  7S  L.  J.  K.  LS.  nil  ;  25  T.  L.  It.  O'Ji. 
(n)  IS  L.  J.  1'.  «1 ;  L'5  T.  L.  K.  41C. 
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•  i'll      'I'm     \\  nl:KMI,s'«.    (uMI'ISs  \  I  |(iS    An,    I'.KHI. 

lor  ill)'  (iiiviiuMi  I'l  ilic  (•iiiii|Hii.->iiiiiiii,  M!f  /""i^ 
|i|i.  t'lOT  Clio. 

Till'  ri'i|iii'^!  loi  iu'l>ilniti<)ii  in  llir  vhm;  iiI  a  m'iiiiiiiii 
>li"iil(|  he  ill  iicniriliiiifi'  willi  mu!  <>t  llic  Inim.s  ujiih'Ik'wI 
lo  ilit^  iiiIl's  (W.  C.  K.  :i*>  (  \),  Forms  ti  ami  7i. 

Ill  aiiv  liiwiiiuiMt,  iii>lir«',  or  |)rof«;t)(liii;4,  under  llit'  Act, 
il  i>  .-.iillicifiii  In  ilcsfiilic  till  rehiHmtU'iilw  as  "'tin;  ow.ii'rs 
ol    llif  ship  •  .■■"aMil   till'  iiaiiU'K  of  llir  parliiurs 

i-aii  l>r  olii;iiii»ii  a>  ill  oriliiiaiy  procfuiliiij^s  in  tli»!  coniily 
court  (\V.  (.'.  I;.  :l<>  (,')) ).  Set:  County  Court  lliilts,  (>.  111., 
r.  1  I. 

Seamen  and  Industrial  Disease.  A  staninn  is  not 
ciititlccl  Lo  claim  for  ineupacily  for  work  resiilling  from 
industrial  disease,  coiilractfd  at  sea,  citiuT  wlicro  lla; 
ilist'asf  is  one  meiitior.od  in  lln!  Act  itself  (s.  H),  or  onu 
added  liy  older  of  tlio  Secretary  of  State.  Tliis  was  thu 
decision  in  Ciirtixv.  IIIkiI.  ,i('i>.  (<i).  A  seaman  contracted 
lead  poi.ioiiinj,' whilst  painting,'  tlu'  hold  of  the  ship,  dnriii;; 
ilie  lime  il  was  at  si!a.  Some  time  after  his  return  to  his 
liiMiie  al  Livirpool  he  olttained  a  certiticati!  of  disahle- 
iiieiil  iroiii  llie  certifyiii;^  siir^^eoii,  appointed  under  the 
••'aciory  and  \\drk>liop  Act,  1!K)1,  for  the  Liverpool 
district,  llilil,  that  he  was  not  entitled  to  compensation. 
Jiefoii'  a  workman  can  successfully  maintain  a  claim  for 
iiidu>trial  disease,  the  Ac*  's.  H  (1),  (1)  and  ('!))  requires 
that  he  sliould,  either  have  been  suspended  from  his 
emiiloymeiil  under  the  rules  made  in  virtue  of  the  power 
given  in  the,  I'actory  and  Workshop  Act,  1!>01,  or  that 
ho  ohtains  a  certificate  of  disal)lenient  from  the  certify- 
ing surgeon  for  the  district  hi  which  he  is  employed.  In 
the  case  cited  above  lie  was  not  suspended,  and  there 
was  no  certifying  surgeon  for  tlie  district  in  which  he 
was  eui[)loyed  when  he  contracted  the  disease.  Really 
the  certifying  surgeon  of  the  Liverpool  district  had  no 
jurisdiction  lo  give  a  certificate. 

(o)  ;1'J0'J   J  K.  1!.  5'J',);  7s  L.  J.  K.  B.  JUiii;  ;i5  T.  U  It.  Oiil. 
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III    the   llliovr    (MSI-.    I'll  CKI.KV.    Ti.J..    Mliil    lit-    It'll    ()|MH 

ilif  i|iit'sti()ii  wliiilicr  ill  likr  ciri'iiiiisiuiK'cs,  wiicrt'  tli<> 
iliM'iiM-  it'.siili>  ill  (It'iitli,  lln'  (l»'|)Oii(laiits  roiild  cluiiii 
(•niii|niisiili(iii.  It  is  iM'licvcd  llu'v  I'oiild  not.  It  is 
I  lilt'  tiiiil  lilt'  Acl  tlocM  iioL  rt'iniiii'  II  ct  rtifu'iitf  of 
(li-aliliiiit'iit  ill  the  niHi'  of  lU'ntli,  hiil  llu!  wholf  stft'tioii 
Mciiis  U)  point  to  cases  win- r«  liiul  il«*atli  not  ifsiiltt'il,  Imt 
Hilly  iiu'apacity  for  work,  tlit;  workman  would  liavti  Iit't'ii 
ill  a  position  to  oliLiiin  a  (.•frliliealt!  of  ilisal)K'ni"nl  from  a, 
(■frlilyiiiK  .siii'^i'on  of  llit^  ilistricl  in  wliicli  his  work  was 
>iiiiiiliM|.  Sfi'  till)  note  to  till)  Third  Scliethdo  of  tliti  Act 
iilalin^'  (o  It'ad  poisoning'.  ^^lK•ll.  houfvcr,  may  Im;  iirf:;«'tl 
I'ontni. 


Where  the  Act  Appliea.  -l.'au  tin'  Act  iiiidtr  any 
ciiciniistaiH'Cs  ai)ply  to  ai-citli'iils  oecurriiij^  oiUsiilf  the 
ail  a  of  till'  I'liitt'd  Kingdom?  This  was  a  ipu'stion  much 
ili'lialtil  soon  afUT  tlif  Act  ciunt!  into  t»jH!iation.  and 
very  ilivti;;fiil  vifws  wfi'tt  ciittM'taiiH'il  anil  cxprt'Sscd 
upon  ii. 

Tlif  iiilt'  is  that  111;;  oporation  of  a  statute  passed  hy 
lilt' l''in<j;lish  U'l^islaliirti  is  coiilint'tl  to  llio  territorial  limits 
ol  till!  rnili^d  Kingdom,  unltss  it  can  Ik>  s'^tlioretl  from 
its  terms  or  ohvious  intent  that  it  was  meant  to  iippl.v 
I'lsewliore. 

It  was  argued  on  the  one  hand  that  if  the  contract  of 
X  rviet!  was  made  in  England  tlu^  Jhiglish  law  at  once 
allaelied  the  uhli^'ation  to  pay  comj)ensation,  if  the  work- 
man was  injured  hy  a  risk  of  his  employment  whilst  the 
contract  was  suhsisting,  irrespective  of  the  jdace  where 
the  accident  might  occur.  On  the  other  hand,  it  was 
said  the  test  should  he  the  terms  of  the  contract  itself, 
whether  the  agreement  was  to  serve  the  employer  in 
(ireat  JJritaij;  or  elsewhere.  A  third  contention  was 
that  the  place  where  the  contract  was  made,  /-.c  /<><  / 
niiilniitii^i,  must  tlecide  the  tjuestion  of  liahility. 

These    speculations    art;    largely    set    at    rest    hy    the 
I..  I..  .\ 
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(locisioii  ol  lilt)  Coiirl  of  Appea.  in  Toiiifiliii  v.  I'l'arson 
,1  Sun,  Liniih'd  (y().  wht'vc  il  was  lifld  tliat  the  "Work- 
iiit'n"s  Coinpt'iisatioii  Act,  lflO(>,  lias  no  application  out- 
side tlic  liirrilorial  liinits  of  the  United  Kingdom — except 
in  llic  case  of  seamen  and  sea  apprentices  pi'ovided  for 
iiy  s.  7  of  the  Act. 

A  c();:;nate  (piestion  is  sometimes  asked.  Must  the 
dependants  clahiuns  in  respect  of  the  death  of  a  work- 
man reside  in  (ireal  Britain".'  It  is  thought  not.  It  is 
true  the  Act  seems  to  assume  that  the  dependants  reside 
ill  England,  and  rules  of  prijcedure  have  been  ra.ido  to 
facilitate  i)ayment  of  the  compensation  when  they  rcaac 
to  reside  in  the  Cnited  Kingdom  (Order  (10)  ;  but  the  .\et 
is  dealing  with  the  usual  course  of  events,  and  it  is 
believed  there  is  nothing  in  the  wording  of  it  to  invalidate 
a  claim  by  a  di'pendaut  merely  because  at  the  tiir'  of 
making  it  such  d(>pendant  resides,  or  is  domiciled  abroad. 

Although  no  decision  has  been  pronounced  in  England, 
a  court  of  British  Columbia,  in  construing  their  Work- 
men's  Compensation  .\ct.  which  is  founded  upon  ihe 
English  one,  have  in  the  ease  of  I'mmicL  v.  Britisli 
Ciilumhiii  <'<,j,j,rr  (',,.,  Liinitnf  (ij),  declared  the  law  to 
be  in  accordance  with  tlie  ojiinion  expressed  above. 


!.|l 


Convention  with  France.-  A  Convention  was  con- 
eluded  lietween  England  and  France  on  the  3rd  of  .July, 
1!)0!»,  by  which  British  subjects  meeting  with  accidents 
in  the  course  of  their  employment  in  l-' ranee,  and  their 
(il  [lendants,  are  to  enjoy  the  benefits  of  the  compensa- 
tion and  guarantees  secured  to  French  citizens  by  the 
legislation  in  force  in  France  in  regard  to  the  liability  of 
employers  in  respect  of  such  accidents. 

Pieciprocally,  French  citizens  who  meet  with  accidents 
in  the  IavU-A  Kingdom,  and  their  dependants,  are  to 
enjoy  the  benefits  of  the  compensation  and  guarantees 

{/»)  riOOOj  -2  K.  v..  f,l  :  7s  L.  .r.  K.  B.  803;  -ir,  T.  L.  U.  477. 
(v)  ;  nod:  \2  i;.  c.  -sr,. 
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sficiirtvl  lo  Jjrilish  subjects  l>y  the  le^^islation  in  force  in 
llic  I'lutod  Kingdom  in  regunl  to  compensation  I'or  sucli 
accidents,  supplemented  as  in  tlie  Convention  agreed. 

An  Act  has  been  passed  ('.»  Kdw.  7,  c.  Ki)  to  enable 
his  Majesty,  by  Order  in  Council,  to  make  such  moditica- 
tions  in  the  Workmen's  Compensation  Act,  inOli,  as  may 
be  necessary  to  give  effect  to  the  said  C<invention.  See 
iliis  Act  and  the  Convention  of  July  3rd,  lOOi),  in 
Appendix  AA  u).  Uatitied  liy  Order  in  Council  dated 
tlte  -i-ind  November.  1!)0'.». 

()  It  is  liclic'vod  thai  the  priuiai'V  ubJL'it  of  this  coiivcntiou  is  ta 
eiiahk'  the  dopondants  of  an  Knslisli  woil<iiiau  Idlled  in  France  to 
loceivu  compensation  where  they  (the  dependants)  reside  in  I'lngland. 
liv  tlie  law  of  France,  thougli  i  onipensation  is  payable  to  a  worlciiian 
injured  in  t!ie  eourst;  of  his  employment  in  that  country  regardlc-^s  of 
his  nationality,  dependants  of  a  "foreign  woikman,  resiilinj^  out  of 
I'rance,  wiTe  not  entitled  t'l  iveeivi'  compensation. 
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At'ClDKNT.    IXCLU])TN(i    IXDl'STRIAr. 
DISEASE. 

I.    AniDKNT. 

The    Injury  must  arise  from  Accident.— fnjnrv  to 

^'ive  rise  to  a  cluiia  undor  the  Worliiiuui's  Coinpeiisiitioii 
Act,  1!»()ti.  must,  as  was  llic  caso  imdor  ilio  Act  ol  1807. 
arise  from  accident,  and  siieli  accident  must  as  lieretofoic 
l)e  one  "  iivisiiif,'  oul  ol'  and  in  the  course  of  tin 
nient  ■■  (s.  1  (1)  ). 

Tlie  word  "accident  ''  may  ]>(',  defined  as  an  "  unloieseoii 
or  unexpected  (jvent  wliich  lalves  placid  witiiout  desijin." 
'I'iiis  answers  fairly  well  as  a  definition  of  accident  caused 
liv  inmiiin  imj)eri'ection.  but  as  to  accident  arising,'  from 
the  I'oices  of  nature,  and  wliat  is  called  the  act  of  Ood,  it 
is,  ol  couise,  conceded  that  sucli  act  may  1)6  in  fnrtlierance 
of  desin;n  concealed  from  human  knowled<T;e.  See  .liuJnir 
V.  I\iilsin,itli  ImJuHhiiil  Sixirt;/  {(().  As  ordinarily  under- 
stood, the  expression  "personal  injury  by  accident"'  is 
accepted  as  including  either  what  is  often  called  pure 
accident -that  which  could  not  have  been  [irevented  by 
human  skill  and  care  and  injury  arising  fi'oin  negligence, 
which  ilthough  it  might  and  ought  to  have  been  pre- 
vented, was  not  in  fact  intended  to  produce  the  re.'iult 
which  supervened. 

L'udei'  the  Workmen's  Compensation  Act,  190(i,  it 
is  only  in  cases  when?  personal  injury  by  accident  is 
caused  to  a  workman  that  the  compensation  becomes 
payable. 

(a)  fust,  1).  3:ty. 
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Til'.'  Iciiiliiij;  ciisi)  wliifli  musl  now  1hi  ('(jiisulleil  upon 
tills  2)()iiil  is  till!  case  of  l-Viitnn  v.  'ilnirhii  .('  Co., 
(lecidcil    by   llu:    [louse    of     Jjorils    in     the     veiir    !'.»<):>, 

What  is  Personal  Injury  by  Accident?  in  ilio 
inhrpretiition  of  [\\i'  Workmen's  ('onipensation  Act, 
|H!I7.  tliis  (pieslion  arose  on  repeafeil  occasions,  and  il 
iinisL  be  confessed  that,  in  spile  of  tlie  many  decisions 
whicli  were  ;;iven  iij)on  il.  il  lonf;  remained  in  far  from 
a,  satisfactory  statt!  (22r)».  liefore  ibe  decision  in  l-'iiih<ii  v. 
rii,,rl'!i,i  Co.  (/.I,  no  clear  principle  was  enunciated,  the 
application  of  wliicli  was  a  safe  test  to  discover  whether 
;ui  occurrence  was  (»r  was  not  an  accidtsnt. 

Tlie.  very  natural  inclination  of  the  ('ourt  of  Ajiiieal 
Id  uphold,  where  possible,  the  decisions  of  arbitrators, 
;uid  the  ditticulty  of  declaring,  in  accordance  with  any 
rule  of  law  capabki  of  several  application,  that  an 
occurrence,  unexpected,  and  without  which  the  injury 
complahied  of  would  not  have  occurred,  at  all  events 
at  the  time  al  which  it  did  occur,  is  not  an  accident, 
resulted  in  a  number  of  decisions  not  always  easy  to 
reconcile. 

The  first  of  these  was  the  case  of  llriis.;/  v.  IVIiitr  (<■). 
It  was  closely  followed  by  ihe  cases  of  lJ"ii<l  v.  N"//,'/  ('/) 
and    U'alhr   v.    Lilhshfill  ('<«il  ('<>.  (-).     In    //-/(.sv//   v. 

(/,)  [liWWl  A.  ('.  U3  ;  72  L.  .1.  K.  B.  787;  s;t  L.  T.  3il;  I'J  T.  L.  R. 

(f)  fllMX)]  1  Q.  B.  481 ;  O'J  L.  J.  Q.  l'-.  ISS  ;  SI  L.  T.  707;  Hi  T.  L.  It. 
fit,  now  overruled. 

(,/)  ri900]  1  Q.  B.  480;  09  I,.  J.  s)-  H.  I'JO ;  SI  L  T.  708;  l(i 
T.  L.  R.  05. 

{c)  [1900]  1  Q.  B.  48S ;  ti9  L.  J.  Q.  B.  192 ;  81  L.  T.  709 ;  10  T.  L.  R. 
108. 

Canadian  Notes. 

(225)  In  Neville  v.  KMy  Rrothers.  13  B.  C.  R.  125;  1  Butt.  W.  0  C. 
tH2,  tlie  plaintiff,  while  engaged  in  chipping  the  burs  troiu  a  steel  plate 
with  a  cold  chisel,  was  struck  in  the  eye  and  Ins  sight  dostrovod  by  a 
niece  of  steel  chipped  off,  and  it  was  held  by  the  F.ntish  (.oluinbia  Pull 
('„„.-l  tliat  tbo  injury  was  an  uccidenl  within  the  meaning  of  the  Work- 
lucii'.;  Clompcnsation  Act,  1902. 
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;!!(»     Tin;   WokkmiaV  Comi'Knsa  iion   Act.   I!Mm;. 

ll'liih.  comju'iisiilioii  was  cliiiiiioil  in  respect  dI  tlio 
(luiilli  ol  a  workman,  mm  of  the  dutifs  ol  whose  eiai»Un- 
meiit  was  to  start  a  gas  engine,  wliii-li  \va,>  done  liy 
turning  a  wheel.  t)n  llie  uioniiiig  when  the  men 
resnnieil  woik  alter  tiie  Christmas  holidays,  the  wheel 
owing  to  disuse  was  somewhat  hard  to  turn.  Tiie 
deceased  man.  whilst  endeavouring  to  tuiii  it.  suddenly 
put  his  hand  to  his  stomach  and  went  outside.  lie  was 
found  to  lie  vomiting  hlood,  and  shortly  afterwards  died, 
the  cause  of  death  heing  ruptuic  of  the  small  blood 
Vessels  of  the  stomach  and  intestines.  Evidence  was  given 
on  the  OIK!  side  to  [)rove  that  the  death  was  caused  hy 
the  miexpected  strain,  due  to  the  stifTuess  of  the  wheel, 
and  on  the  other  to  show  that  it  was  due  to  the  physically 
inisound  slate  of  tlie  man's  hody.  The  county  couit 
judge  found  that  death  was  due  to  disease,  though 
possibly  accelerated  by  tln'  strain  in  endeavoiu-ing  to 
move  the  wheel,  and  refused  to  award  comitensation. 
The  Court  of  Appeal  refused  to  disturb  ihe  decision  of 
the  county  court  judgi'.  Tliis  case  cannot  now  be 
regarded  as  an  authority. 

In  giving  judgment,  Com. ins.  L.J.,  quoted  "  with  entire 
ajtproval "  the  words  of  Lonl  IIilsiuuv  in  llainillnn 
l-'riisir  itCn.  V.  I'aiiiliiri  (/),  where  he  says  :  "1  think  tiie 
idea  of  something  fortuitous  and  unexpected  is  involved 
in  l)oth  words,  '  peril."  or  •  accident."  "" 

In  IJiijiil  V.  Siiijii  ,(  r-y..  siijiid.  the  workman  claiming 
eonij)en>Mliou  was  a  smitii,  and  was  employed  in  manipu- 
lating metal  in  a  forge,  lie  was  holding  in  his  right 
hand  a  llaitei'.  the  bead  of  which  was  resting  on  an 
anvil,  and  which  was  being  bealtMi  hy  a  boy  with  a 
hanniier.  Wliilhi  so  engaged  the  boy  missed  aim,  and 
by  accident  bit  the  i-ound  rod  of  the  tlalter.  instead  of 
the  flat  head,  and  thereby  jarred  the  resi)ondent"s  hand, 
from  which  shock  incapacity  for  work  resulted.  Medical 
evidence  proved  that  the  man  had  hutf'ered  lor  bome 
(/)  (ISST)  IJ  Npi'-Ciis.  6J8. 
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timt  lioui  -oul  ;  lluil  ho  liad  a  gouly  diiUlu'sis,  aiul  Uial 
llic  c-oiulilion  of  the  luui.l  was  due  to  gout,  biougl.l  on 
liy  tin;  jar,  llii!  result  ol  ihv  jar  having  been  to  uscile 
liu!  gout  in  the  system.  L'ndei-  these  circumslaiu;i's 
the  county  court  judge  awarded  compensation,  and  tlie 
(Jourt  of  Appeal  unanimously  upheld  the  award  (.'/). 

hi    W'ull.rr  V.   IJllrxhtill   Coal    <'«.,  xiii'iv,   the  injury 
had  occurred  under  these  circumstances  :  The  workman 
was  employed  as  an  engine  litter.     A  week  before  the 
injiuy,  in  respect  of  which  compensation  was  claimed, 
llie  man  liad  blistered  one  of  his  lingers  whilst  at  his 
onlinary   work.      On   the    day   of   the   injury    he    was 
tnigagod  at  working  at  steam-pipe   joints  necessitating 
the"  use  of  red  led.     Before  beginning  this  work  he  saw 
the  foreman  and  showed  him  the  blistered  linger,  saying 
it  was  hardly  lit  for  the  job.     The  foreman  replied  that 
the  job   nuist  be  done.     The  workman   proceeded  with 
Llie  work,  and  the  red  lead  coming  in  contact  with  th.: 
l)listered  linger  greatly  inHamed  it.  and  in  the  end  the 
injury  grew  serious.      The  county  court  judge  was  of 
..pinion  that  this  was  not  an  accident  within  the  mean- 
ing of  the  Act,  it  havhig  resulted  from  working  hi  the 
ordinary  way  with  the  usual  materials  and  appliances 
ioi-  the  work.      This   decision  was  also  upheld  by  the 
Court  of  Appeal,  but  must  now  be  regarded  as  of  doubtful 
authority. 

Smith.  L.J..  in  giving  judgment,  adopted  what  was 
said  by  Colijns,  L.-f.,  in  llaiari/  v.  IVhit',  as  to  the  lack 
of  the'  fortuitous  element  which  was  then  thought  to  lie 
a  necessary  ingredient  of  an  accident. 

Following  upon  these  cases  were  one  or  two  others  in 
which  the  same  principle  was  declared,  in  one  of  these, 
where  the  workman  whilst  <loing  his  ordinary  work  had 

.1,  .^  ,u  d  ;^tC^.-lc.ncn-s  Co,M,>c.nsation  Act  only  lie  o.;  que.Uons 
„f  1:,;'  .iml  .lot  nyou  .|Ue>,tioi.s  of  fact,  it  uou  d  be  ot  ^'roat  asM.ta.  o 
l„  ih.'coiu-t  it  Uic  coimiy  COU.X  iaa;^c,  -VoUid,  iii  Uic=u  La-.i;.,  t-crui.- 
tlicii'  limliiigs  of  fact.' 
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•'!lL'     Till.   \\(ii;kmi:\\  ri>Mn:\sA  HON    Aci,    IIHh;. 

I'lipUircil  liiiiiM'lf,  (.r,  ii.^  wiis  coiiU'iKlud  lor  ili,.  (.mpluvur, 
o'jI.v  iiiciviiscd  11  pn'vioiisly  cxistinr;  nij)Uire,  lliu  (•(uiiisel 
tor  Lhu  workuiiiii  iidmiltcd  in  tlio  Court  of  Appenl  tlmt 
lie  could  not.  ill  liiec  of  ilu.  decision  in  //,/,,.,,/  v.  \llnl.; 
^"/'/v/,  and  the  cases  following,'  tliaL  decision,  contend  that 
I  Ill's  injury  resulted  from  accident  within  the  ni.aniii;,' 
ol  the  AVorknien's  Compensation  Act,  IsHT. 

The  next  case  to  reacJi  the  Court  of  Appeiil  Wiis  the 
case  of  ■n,tn„h,,  V.  l.rnU  l-nni,  r,..  (A).  This  case  was 
always  somewhat  ditticult  to  reconcile  witli  tliat  of 
n,u„„  y,  Wliitv,  siipm.  The  facts  were  as  follows: 
Tlir  injured  workman's  (hily  was  to  Hft  planks  of 
tmdjer.  One  day  in  Jaimary,  after  a  frost,  the  timl.ers 
were  found  more  or  less  fro/,,.|,  to^'ethcr,  and  hecanie 
more  dilfi.'ult  to  remove  and  lift,  as  the  slack  of  limher 
hecanie  lowered  hy  the  removal  of  planks.  Tiu^  work- 
man m  his  endeavour  to  remove  and  lift  one  of  such 
plaid<s  ruptured  himself.  In  this  case  the  county  court 
judrr,!  found  that  the  injury  was  caused  hy  sonietlnnf,' 
f)rtuitous  and  unex])ected,  and  that  it  was  an  accideii't 
within  the  meaning  of  tli<.  Workmen's  (\)mpensation 
Act.  The  Court  of  Apjjeal  refused  to  disturh  the  awar.l 
of  compensation,  holdijig  that  there  was  evidence  on 
which  the  judge  was  warranted  in  linding  ;is  he  did. 

The  difference  hetween  this  case  and  the  case  of 
Uriisrii  V.  irhit<\  is  somewhat  hard  to  discover,  in  ])oth 
cases  the  work  heing  done  was  the  workman's  ordinary 
work,  though  in  hotli  cases  it  was  rendered  a  little 
harder  than  usual,  necessitating  tlie  expenditure  of 
great  r  strength,  owing  in  the  oiu'  case  to  non-user,  and 
in  the  other  to  the  action  of  tlie  frost.  It  is  true  that 
in  Urns. II  X.  \vi,itr  the  arbitrator  found  that  death  was 
due  to  disease,  though  pnsxil.ljf  accelerated  by  the  strain, 
and  in  Timmiiis  v.  Lmls  Fvnf  i'«.  the  arbitrator  found 
tliat  the  injury  was  due  to  an  accident.  The  decisions 
of  the  Courl  of  \p|.ca!  may  only  have  been  intended  to 
(/')  S:j  I..   I'.  l-j(j;  10  T.  L.  K.  5-.'l. 
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iiiiioinil  Id  a  ilti-liiriilioii  that  iipnii  liko  tiicts  it  is  dikmi 
111  mi  iirliitiMloi-  lo  liiid  i;illit'r  way,  ami  iinltcd  M.t!  casts 
iipjicar  lo  decide  little  more  than  this. 

II  the  Jindiii,2;  of  fad  in  //'■//•"'/  v.  IVInl'  aiuoiiiited  Lo 
lliis,  that  although  ihv  strain  iiiiy  possihly  Inive  aceele- 
ratcd  the  death,  there  was  no  s  itisfai-tnry  (ivideiice  thai 
it,  had  done  so,  then,  of  c(Mirse,  the  tiiidiiif^  that  death 
was  due  to  natural  eauses  was  one  wliieh  cinild  not  hit 
ili^tnil)i;d,  lull  this  was  not  the  ;,'round  upnii  which  the 
Court  of  Appeal,  or,  at  all  events,  some  luenihers  of  tlii; 
(•Dinl,  hased  their  jnd;,'iiient. 

U  the  tindinr;  meant  that  llu!  extra  strain  caused  hy 
llie  wheel  liecomiiij:;  haid  to  turn  owin^'  to  non-usir 
which  result  was  as  much  the  operation  upon  it  of 
inilural  hirces  as  was  the  sticking  together  of  the  plaiiUs 
owing  lo  frost  in  the  other  ease — iliil  "  accelerate  "  tin; 
death,  then,  it  heiiig  impossihle  for  any  accident  lo  do 
more  than  accelerate  death,  it  seems  dillicull  to  say  that 
the  fortuitous  and  unexpected  element  was  not  as  much 
[•resent  in  this  case  as  in   the  case  of   'I'iinniiiis  v.  I.r,;ls 

I'nnif    (  'll. 

In  a  later  case,  Jlopcr  v.  < hrt  iikooiI  (i),  now  of  some- 
Uiing  more  than  doubtful  authority,  the  question  as  to 
what  is  personal  injury  by  accident  again  arose,  'i'he 
applicant,  a  woman,  was  employed  as  a  box  maker. 
I'pon  the  day  of  the  accident  she  was  ordered  to  cover 
with  paper  twelve  wooden  boxes.  These  boxes  were 
larger  and  heavier  than  the  boxes  upon  which  she  had 
previously  worked.  She  complained  that  they  were  too 
heavy  for  her  to  turn  and  lift,  but  she  could  not  obtain 
any  assistance. 

^Vhen  she  had  completed  six  boxes  and  was  lifting  up 
another,  she  suddenly  felt  great  pain,  and  fell  down  in 
a  faint.  She  was  taken  home  at  once,  and  was  disabled 
for  a  long  thue.  The  medical  evidence  showed  thai  she 
v.a>;  suffering  from  prolapsus  uteri. 

(0  .s:j  L.  T.  171. 
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•'I'      I'm    W  <»i.kmi;n>  (oMi'Kvs  \  I  iu\   Aci,  lltui;. 

It  \\;i,->  |>iiivtd  liy  liic  lutMliciil  (tvidfiirc  lii:ii  llic  iiijurv 
U>  llu'  iipj.liciiiil  was  llui  rcsiill  ol  ;i  >tiaiii.  Tlii!  coiiiily 
i-ntirl  jiiil-i'  hi'lil  I  lull  tlii.s  wiis  iKtl  an  accidtjiit,  aiul 
ritii.siid  coiiijifiisuliuii. 

'I'lit!  Cniirt  of  Appeal  iiplirlil  this  liiiiliii^',  piirtly  on 
lln!  -roiiinl  thai  llicru  wii,-.  iiotliiiij^  iorliiiiuiis  or  iiiiex- 
)u;rUi(i  in  llitj  oeciUTfiU'c,  and  partly  on  th(!  ground  tlial 
llir  .pi»^-,ii(iii,  wlictliL'i-  lliure  had  hoeii  an  acfidcnl  or  iiol, 
was  a  iiuoslioii  of  fufl  for  the  arliilrator. 

\o)'y  shorily  aflui'wanls,  in  liodnhnnti  v.  Sn>n  nml 
Wlithnntli  {In,  ihe  Courl  t)f  Appeal  upheld  an  arl.itrator 
who  had  found  that  ceriain  adniilled  facts  coiislilutetl 
••an  acridfiil  ■■  within  the  lueaniii':;  of  the  Workmen's 
Compensation  Act.  I'he  facts  were  that  a  workman, 
in  the  ordinary  course  of  ins  duty,  removed  an  empty 
yarn  iieam  from  a  loom.  Tin-  heam  wei^died  ahout 
100  Ihs.  The  workman  was  in  the  act  of  lit'tin;^'  it  on 
to  hir,  shoiddei'.  when,  lindiii;,'  ijial  it  was  unevenly 
balanced,  he  \ia\v  it  an  extra  lift  to  ^'et  it  into  a  con- 
dition of  eipiilihrium.  The  sudden  strain  so  caused  had 
the  etVect  nf  lacerating'  tiie  nmscles  on  the  right  side  of 
his  hack.  The  element  of  tin;  fortuitous  and  unexpected 
was  held  to  exist  in  this  case.  ^Latiikw.' L..(.,  in  giving 
judgment,  ohserved:  ■•  I  think  that,  to  <letermine  what 
constitutes  an  accident,  one  nmst  liiscrimiiiate  l)etween 
what  will  occur  in  iIk;  ordinary  course  of  the  employ- 
ment and  what  may  occur.  Sonuithing  which  will  occur 
in  the  mdinai'y  course  of  a  workman's  employment  can- 
not lie  called  an  accident.  On  the  other  hand,  if  what 
lias  occurred  is  not  what  will  occur  in  the  (trdinary 
coiu-se,  hut  tilt;  lortuitous  and  unexpected  element  comes 
in,  then  there  i>  an  accident."  [t  is  very  douhtful 
whether  this  can  imw  he  considered  the  propi'r  lest  to 
ai)ply. 

In    'I'liniiijisdii   V.   Asli'niijliiii   Cull  (',1.,  l.iiiiiliil   (/),  the 

(/.)    I'.tii-    I  K.  l;.  1,1:  u  J..  J.  K.  !;.:;;  s..  L.   T.  Oo- ;  Is  T.  1,.  l;.o7. 
(/)  SI  L.  T.  li-J;  17T.  L.  ];.  :jlO. 


m^' 


Mr.AMNCi  OK  'I'liiM  ••  At('ii>i;Nr." 


:{i:) 


'  tp'^i 


(uiiii  1)1  Appfiil  ^iipporled  liu'  tiiidiiij;  <it  an  iirl)itnil()i'. 
wild  licltl  tlial  an  injury  cauM'tl  hy  a  piece  <•!  coal  liiiiliii^' 
ii.-.  way  imdt  r  llie  skin  ol  tlic  luiee  dI  a  coal  inimr.  wiio 
\try  li'eqiiL'iilly  iiatl  l<>  work  on  liis  knees,  was  an 
iici'ideiil. 

In  all  the  cases,  it  will  lie  ohscrvetl.  the  Courl  <>f 
Appeal  suppoi'cd  the  lindin;,'  ol  the  arialrator.  wlullier 
liis  llndin^  was  that  the  occiinence  did  or  did  not  iinKUinl 
lo  an  accident.  The  (piestion  was  really,  lor  a  time, 
treated  virtually  as  a  (juestion  ot  fact. 


Accident,  whether  Question  of  Fact  or  Law.     W  iih 

d(  lereiice  lo  the  Court  ol  Ajtpeal,  it  is  doulilful  if  it  should 
ever  have  heen  so  re<;ar(led.  The  ipiestion,  what  is  or 
what  is  not  a  "  scatVoldin;;  "  was  treated  l>y  th(!  House  of 
Lords  in  the  ca>e  of  Unildirntl  v.  \<irl<iii  Cliuinbnx 
.1  ^^il.,  Liniiliil  (hi),  as  a  (piestion  of  law,  at  all  events  not 
a>  a  [)ure  ([uestion  of  fact. 

On  this  point  ijord  MACNA(.iirKN   (on  )».   '>i'>  of  report 


HI 


L 


aw 


Report 


s)  savh  :  "1  ought  perhaps  to  aild  that   1 


ii'^ree  \vi 


an( 


th  my  noble  and  learneil  friend,  Loid  Ukami'ton, 
I  with  Cm  I, INS,  L..T..  in  thinking  thai  the  (juestion 
whether  a  temporary  staging  is  a  scaffolding  within  the 
iiicaniiig  of  the  Act  is  not  i  mere  nuestion  of  fact  on 
which  the  linding  of  the  county  court  judge  is  final.     It 


il  dui'stion  of  fact  and  law.     When  the  facts  are 


id.  it 


is  a  (pK'slion  o 


f  law  on  which  the  Court  of 


IS  en 


titled. 


an( 


1    I   ihii-k   hound,   lo  express    an 


l^  a  nnxec 
asci  rtainc 
Apjual 
(il)inion." 

On  the  same  tiuestion  Lord  JJuami'ton  wit  p.  <'.K  (if 
sane  report)  says:  '"I  llioroughly  agree  that  tiie  arl.'i- 
irator.  or  countv  court  judge,  is  the  proper  trihunal  lo 


tiiul  I'verv  fact  wliich  is  necessai 


V  for  the  determination 


if  llie  (jUestion  whether  the  arrangement  in  the  particular 


case  befoi'e  it  is.  or  is  not. '  sea 


tVoldinji,"  within  the  meaning 


of  the  Act.     Such,  I'T  instance,  a 


s  the  mod(:  in  which 


{.h) 


I'JOl,  .V.  C.  I'J;  70  L.  J.  U.  U.  150;  M  L.  T.  1  ;   17  T.  L.  ii.  1:J1. 


•!l'i       llll.    \N  uhKMKS  >   ( '<i\in;NN\  iiuN    All      I'.MiC. 


f    i  .- 


if 


I! 

i  '» 


I 

1 


(I 


llic  :il  iiili;4i'liMnl  i-  |.ill  lnM(.tli,T.  the  i-nlllpolU'llI  |tll|•t^(lf 
it.  llif  luiilcii.il.-.  iisnl  fur  its  cuiistciicliuii,  (lie  Hhc  In 
wliicli  it  is  ii|)|ilinl.  tin:  phit't'  iind  llin  sizts  nl  ilu-  place  in 
uliii'li  it  i^  used,  ihr  (liiiiciisiuiis  of  it,  ctf. ;  mid  his 
liiidiii^'  ii[tnn  Mich  fuel  is.  jiccordinj,'  to  th«!  ;,'ciu'ral  rule, 
litial:  hill  wild  her  iipuii  tlir  facts  so  found  tlu!  arniiiKc- 
iiMiit  .,n  cniisiriiclfd  is  a  "  sciiU'olihiiK '  siilHcit'iit  (o  siitisty 
I  lie  ie(piireiiieiit>  of  M.  7  is.  ill  my  opinion,  a  <piL'Htioii  of 
law,  which  in  the  first,  instaiict!  iiiu.sL  lie  iidjudjj;ed  hy  him 
'"  eiiiihle  Ilim  lo  deteiiniiie  tlu;  casts  hefore  him,  his 
,j  lid;,'!  I  lent  on  the  ipiestion  of  law  heiiij,'  open  to  review 
!'>■  till'  Coiiit  of  Appeal," 

As  Lord  Moijuis  conciiireil  in  llit!  jud;;meiit  of  Lord 
M\tN\<.nTKN.  and  l^ord  |)\\i;\  in  that  of  Lord  Lkami'Ton. 
It  will  lie  seen  that  there  is  a  stroii;:;  liody  of  aiitliority 
I"  sii|i[ioit  the  proposition  that  the  meaiiiiiK  of  such 
technical  terms  as  '•  scatloldin^',"  '■coiistructioii,or  repnir," 
when  used  in  an  Act  of  I'lirliament,  is.  when  the  IhcIk 
are  asceilaiiied.  a  ipiestioii  of  law,  luid  miisl  he  treated 
as  such. 

It,  when  the  facts  are  ascertained,  tlie  (piestioii  whether 
a,  structure!  is.  or  is  not,  a  seatlbldiiif;,  within  the  Act,  is  a 
Ipiestion  of  law  for  the  construction  of  the  court,  it  seems 
to  follow  that  whether  an  ascertained  condition  of  facts 
does  or  does  not  constitute  an  accident  within  the  mean- 
ing of  the  Workmen's  Compensation  Act,  is  a  (luestion 
of  law  also. 

The  Ipiestion  what  constituted  an  accident  within  the 
meaning'  of  the  Workmeirs  Compensation  Act.  1897,  at 
length  reached  tlie  House  of  Lords  in  the  case  of  Fnitaii 
V.  'ihnrJcji  ,1   Ci,.,  IJiniti'd  (//). 

A  workman  employed  to  turn  the  wheel  of  a  machine, 
hy  an  act  of  over-cxertioii,  ruptured  him.self. 

The  county  court  iuilge,  on  the  authority  of  Urnxri/  v. 
11 '////(,  ,//,/,•.  J).  :U)!»,  held  tliat  this  was  not  an  accident 


(/()     l'JO:P  A,  (  .  113;  T:i 
tiSl. 


■J.  K,  ii.  787  ;  S'J  L.  T.  31-1 ;  I'J  T.  li.  U. 


Mr.AMvt.  or  Tr.i.'M  "  .\< nt.iM." 


•  •I  I 


wiihin  Ih.^  iiMivninK  of  Hio  Workinri.-s  Comprnsi.tion 
Ai't.  1H97.  antl  liis  (!tcisi()ii  w.is  atlinucd  \>\  tlif  (ninl 
„l  Appwil.  Tlir  House  of  I.onls  iiiiaMiinousl.v  irvnsr.l 
ihc  ('onrl  of  Appeal,  liol.lin^'  lliat  upon  tlics.'  aamitlnl 
facts  the  workman  liad  MifVenMl  an  •'  iu.iiiiy  l.y  aeci.l.nl  " 
witliin  the  lueaninf;  of  the  Act.  an.l  thai  lie  \va>  enliiled 
10  compensation. 

Lord  >[a(N.\ciiitkn   (p.  \U<  of   Law    IJepiU'ts)   ic. retted 
llial  llie   word   "fortuitous"  should    have  heeu   applied 
lo  the   term   "  injury   hy   aceident "   in   the   \V.-rl<men's 
Cmipensation    Act.  'l8!)7.      "If."    he    said,   "it    means 
ihe  same  thin^  as  •accidental,'  the  use  (.f  the  word    is 
superfluous,     if  it  introduces  the  element  of  haphazard, 
an  element  which  is  not  necessarily  involved  in  the  word 
' aicidontal."  its  use,  I  venture  K.  think,  is  misleading; 
and  not  warranted  hy  anythin«;  in  the  Ad."     Affain  (on 
p.  118),  "  I   come,  therefore,  to  the  conclusion   that  the 
.Aiavssion  'accident"  is  used  in  the  [lopular  and  ordinary 
sense  of  the  word  as  denotiuf,'  an  unloolasd-for  inisha).  or 
an  untoward  event  which  is  not  expected  or  (h-sifjined. 
The  decisions  l)efore    (./».  since)    Unisrii  v.    Whit''   ■■ 
curiotisly  contlictinf,'.     It  wouM  seem  almost  as  if    ll..- 
court,   in   some   cases    at   least,    simi)ly  confirmed    the 
finding  of  the  county  court  judge  as  a  finding  of  fact, 
however  opposed  the    finding   might    he  to  a  previ.Mis 
decision  of  the  court  on  facts  precisely  similar,     ^^itil 
ihe  decision  in  //<//.s- // v.  Uhitrnml  the  decisions  in  which 
tliat  case  has  heen  followed,  including  /.'.-/"'•  \'-  '''■''"- 
iroo,l,  speakhig  with  all  deferenc-e.  I  am  unahle  to  agree." 
Lord  Robertson  (p.  452)  says:  "  No  one  out  of  a  law 
court  would  ever  hesitate  to  say  that  this  man  met  with 
an  accident,  and  when  all  is  said,  I  think  this  use  of  the 
word  is  perfectly  right.    The  word  '  accident '  is  not  made 
inappropriate  hy  the  fact  that  the  man  hurt  himself." 

Lord  LiNi.LEY  (p.  4r,3)  says:  "The  Workmen's  Com- 
peiisaiiou  Act,  1897,  contahis  no  definition  of  the  wnnl 
'accident' ;  hut  the  interpretation  and  legal  etVecl  of  the 
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.■'IN     Till    Wmijkmiv'*  « 'u\ii'i:\i\  iio\   Arr,  intu;. 
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I     »  i 


!! 


I 


Act,  wIh'Ii  :i|i|)li)'il   1. 


;l^i'irl,llMfi| 


\.H-{.. 


iiri'  ( 


l.'Ull 


V  "I" 


linii>  <)t  hiw  a^  ili>ii:i;iiiislii'(i  Irmii  i|iM>ti<nH  (»f  fuel.  I 
will  .issiiMH'  for  ilic  prt'M'iit  tlifii  it  is  fnv  tlii'  pluintitV  to 
|)i(i\r  |M  r^iinal  injury  caused  \>y  an  iiceiiit'iii.  Miit  wlicii 
|MM>oiial  iiijiir.v  anil  its  cause  dv  causes  have  lictni  asccr- 
taiind.  tlitM|iu;sti()ii  wliollicr  siicli  cause  or  causes  iniMHint 
to  an  acciileiil  witliin  the  meaniii;,'  of  ilu-  Act  is  a  (|iU'sliuii 
111  law  (III  wliicli  the  ilucision  oi  (lie  coutity  court  jmltjo 
i>  not  a  i|iU'stioii  ol   (act   on  wliicli  liis 


is  nut   linal. 


am 


decision  IS  not  u|H'n   to  appea 


I.     I 


p<Mi   tills  |Manl   I   uil 


only  rciniiiil  your  ionlsliips  of  ilie  oliscrvalioii  (i(   F^oid 

l>l;\MITnN      ill      llnililniiill      V.     Xnlifili      < 'liiuilli' ix     ,'       < 'n., 

I.iiiiii'il.  wliicli  were  conciirreil  in  liy  ilie  oilier  noiije 
lords.  .  .  .  Ilie  word  •accideiil'  is  imi  a  tecliiiicul  le;;al 
term  willni  deailvdetiiied  iiioaiiinfj.  S|  laKiiij,' j,'eiieiJill\ , 
ImiL  willi    reference  to  le;^al   lial)ililies,  an   mriili  nt 


(lull  nil 
liiirt  iir  liiH.i. 


mil  mini  mill 


'I'' 


I.. I 


nrcii rfi'llif   II 


hirh 


l> 


UhUlln 

llllllllllX 


Til 


is  case 


ll 


leii,  IS  an  i 


iiitliorily  lor  the  proposilioiis- 


(h  That  the  word  ••accident"  must  ho  construed  in 

tlu!  ordinary  and  colloipiial  stjiise.  (piite  irres|)ee- 

tive  of  whether  it  is,  or  is  not,  ii  fortuitous  (<») 

occurrence,  in  the  .sense  that,  if  the  true  iiicts 

had  been  known,  it  was  ii  natural  result  of  tlie 

tiling  done  (.r  atleinpted. 

rl)   That    the    lueaiiinj^  of  •'accident,"  wIumi   applied 

lo  ascertained  facts,  is  a  (piostioii   of  law    and 

therefore  appealahle  (y). 

A    very   pecnliiM-  point   arose   as    to   the    nieaniiifj;   of 

tilt!  word  '■  accident  "  in  the  case  of  llrintoii's.  L'nnitfil  v. 

'I'liiiiil  (71.  w  hicli  iilliinately  reached  the  Jfoiis*!  of  Ijords. 


.1 


(cj)  The  word  ■'  foituiii.ii 
sijjn,  and  it  is  doulitfii! 


dilU'iont  or  more  extoiidcil   iiit 
"  iiccideutal.'' 


~,  "  iilur  all,  only  ineaii^  hy  iliaiicc  or  witliont 
wliother  it  ever  liad  or  ought  to  liave  liad.  a 


erpretatioii  ;<iveii  to  it    than  the  word 


(p)  Or,  as  it  is  often  stated,  it  i-<  a  mixed  question  of  fact  and  la-v. 
{'/)  [1'"'^     V  c,  :>:iii;  71   T..  .!.  K.  !;.  171;  \)-l  L.  T. /iTS  :  :il   T.   T.. 


111.      In    Court   uf    Alipeal,      I'Mll'    I    K.    I!.   Mh  ■ 
sii  1,.   r.  ('.Ill;   H)\\  I,.  I!.  IJM. 


jl  T.  L.  i;, 
.1.   K.   I!.   ir,«; 


MiNMst;  or  'I'KitM  ■■  \<t'ii  r.M' 


:;i!» 


WliiNl  ii  wiirkiiiiiii    NN;is  iiiiplovt  il     (iiliii;,'  wool   in   -.i 


ticlnrv, 


lilcillllS    (ilCCdlllllK'    ll>     tilt'    lll»'< 


li(Ml 


i\  i(|t'iic<^  or 


iliiorv)  piihsrtl  liiiiii  l\w  wool  to  tin-  avf  t  i  llif  \v<m  kiiiiiii. 
mill  iiit(H'tt<l  liiiii  with  iititlini\,  of  wliicli  lie  ilinl. 

U   WHS   iirKUtil,    for   llu'  iiiiployj'is,   thai   this    was   i\ 


llM 


•AM'  uccifli'iitiilly  coiitriii'tt  (1.  and  i.ot  an  accidciil  us 
111  Miiarily  iiiiiinstood,  and  tliat  (hsfasc  was  not  within 
llic  purview  oi  lh«t  Worknu'ii's  ('oiii|M'iisatioii  Act,  1H!»7. 
Thf  iiohlf  lords  (notwitlistaMihnp;  a  vcrv  al'lc  ami  clfjsely 
ica^ont'd  jiid^'iiU'iit  of  Lord  l!  ir,r.i;i>o\,  (hHSfUtin';)  held 
lliat  tiuist;  fai't>  (hsclosed  a  jwrsonal  injiliy  liy  accident, 
;ind  lirouclit  llie  case  witliin  tlie  delinition  of  tiie  word 


iveii  hv  Lord  Macnaomtkn  in   /' 


V.  77/"//'//  fi    ( 


l.imitiil,    Hiijini, 


an 


unlooked    for    mishap    or    an    tin 


Mwanl  event,  wliich  is  not  expected  or  (h'si;,'iied.'" 

That  the  House  of   Lords  did   not  mean  to  decide  thai 
,ill   iliseaso  contracted    hv  a   workman   in  the  couise  of 


lis  employment 


personal   injury 


hv 


accK 


lent 


;ippar(!nl  from  the  ,, ..d;:;ments. 

Lord  H.\i.siaiiv,  in  his  jiid;;inent,  oh>erves  that  the  Act 
•  1  \chides,  find  was  intended  to  exclude,  iiliopathic  dis- 
iMM,"  and  liOi'd  LiNiii;KV  says  :  "  I  hope  that  tla^  decision 
ill  this  case  will  not  he  rt;p;arded  as  involving  the  doctrine 
iliiii  all  diseases  caught  hv  a  workman  in  the  conrae  of 


Ills  em 


ploynieiit  are  to  he  regarded  as  accid 


ients.  That 
i-  Very  far  from  heing  my  view  of  tht;  Act.'" 

That  (hsease  a.s  ortlinarily  understood  is  not  to  he 
regarded  as  personal  injury  hy  accident,  is  shown  hy 
the  decisions  pronounced  on  tiie  Act  of  1H!»7  suiisequeiit 
to  that  of  liiiiitoii's.  Liiiiitiil  v.  Tiirriii. 

In  the  case  of  Stal  v.  ('(iiiniull,  Luinl  i(  <".  (/)  the 
Court  of  Appeal  held  that  lead  poisoning  contracted 
gradually  hy  a  workman  in  the  course  of  his  einpli>y- 
ment  was  not  personal  injury  hy  accident.  In  their 
iiiiinion  to  hring  a  case  within   the  Act  there  must  he  an 


m 
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'Jl 


,  Ii.  I{. 


HI. 


Ill- 
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Minitimi    hisiirana-  Co..  '■'■'>  f..  -1.  '^.  I!.  77. 
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."Il'm    'rill.  \\'<iitKMi;N's  ('()Mri:NN\i'r(»\  An-.  19(i(i. 


(1  I 


hi 


I 


I 


iniui'v 


Itv  :in  accidt'iit  tnkiiip;  iiliicc  ill  some  liiiio.  whicli 


lo 


lie   ''i\rn 


l.v 


d 
•2  of  lilt'   Acl,  Mild   since   it   was  not 


il  is  ])Ossilil(>  10  iiitliciiU'  in  tlic  notice  ot  accident,  requivt 


nossilile    ill  lliis   case    to   iiidiciite  a   lime  at   wliiidi  the 


accident     wliicli     canned 


til 


iniiiiv    to 


tl 


le    workman 


occurred,  iio  was  not  entitled  to  an  award  under  the  Act. 
This  decision  was  i'oliowed  in  the  eases  ot   MdrtlKill 


V.    K^ist   llnlmrill    C'Kil   ( 


iiid    (inrli/i    V.    iliicLinnili 


(  nil/,  rit.-<  (■•<).  where  the  injuries  Iroiu  which  the  applicants 
siitVered  were  descriheil  respi'dively  as  "  beat  hand"  and 
"lieat  kiieti"  (sonietinies  calletl  housemaid's  knee),  and 
had  been  contracted  by  a  i^'radual  process  in  tlie  course  ot 
ihe  eniployiuent  (,/).  See  Wall.' r  v.  Ili>,i.iiiii{u). 
Till'  ueivoiial  iniiii  V  nnist  result  troni,  or  Ik!  caiisec 


bv. 


tht>  :!ccident. 


fi   is   probably    not    coi-rect   lo  say  that   iht!   accident 


umsl 


in  every  t  ise  the  pi'OMUiate  cause  ot  the  injur 


at 


all 


e\ 


cuts,  if 


the 


word  "proxnnate     is  used  asnieaiun^' 


tiie  lit 


arest  cause  in  point  of  time.  If  it  is  an  appreciable 
<nni<,(  riiiisinis.  the  injury  may  be  said  to  be  attrilaitable 
to  it.  thou;;li  some  otliei'  cause  lias  intei\-(>iied  and 
increased  or  a,i:^M'avated  the  results  wiiich  the  accident 
would  otherwise  iiave  produced.  See  judgment  of  Lord 
liiNiujiv  in  I'liifiiii  V.  'I'iinrlifi  <{■  (d..  Liniiti  il.(iiit'\i).'-M^f. 
[m     W'iIL'S   v.    I):i/r,ll  ,(•  Co.,  IJiiiitril  (r)   a  workman 


eiuploye( 


111    un 


load 


111' 


coal 


from 


ship. 


who    was 


rei 


[Uin 


(I  in  the  course  of  his  duty  to  sliiiid  by  the  open 


liatcliwuy  lhrouf,di  wliich  tiie  coal  was  bein^  brou^iht  u|) 
from   the  hold,  was  seized  with  an  epileptic  tit  whilst  at 


W( 


)rk.  and  fell  into  the  hold  and  was  seriously  injured 


Ihhl,  that  regard  must  be  had  to  the  pi'oximate  cause  of 


the 


accident  resulting  in   the    injury,  which   was  to 


{s)   Ropoi- 


led  t.-.iiulhcr,  ',):!  T..  T.  '\M;  21  T.  L.  U.  V.U. 


\t)  'I'Lcso  ili-oase 


now  iiifUuled  in  tliclisi  of  industrial  di^easo-; 


v.hicli  hv  till'  Act  nf  t'.llM'i  ar.'  to  be  rcsardf.l  ii^  accidculs. 
(;()  '1  ButtiTWurlhs'  ('.  ('.  iiC. 


(V)   i;<-p; 


rt.cd 


I.iiw 


;  I'.NI'r 


•1  K.  n.  -i-i 


M  .1.  I..  K. 


li'J  1..  T.  (■/ 


,//   ,(■■   C 


hin,}l,;l. 


>]  T.  I,.  II.  IsT 
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iouiHl  in  the  necessary  proxinuty  of  the  workman  to  the 
hiitcliway;  that  the  iiccident  therefore  arose  "out  of,"  as 
well  as  "in  the  course  of,"  liis  employment,  and  that  ho 
was  entitled  to  compensation  under  the  Workman's 
Compensation  Act,  1H!»7. 

The  main  argument  here  was  that  the  accident 
could  not  he  said  to  have  arisen  out  of  the  employ- 
iiuiit,  hut  the  court  considered  the  (piestion  of  the 
proximate  cause  of  the  injury,  and  held  that  it  was  the 
fall,  ami  not  the  lit  which  occasioned  the  fall,  which 
was  the  effective  and  so  the  proximate  cause  of  the 
dccurrence. 

Cases  as  to  Meaning  of  Accident  under  the  Act  of 
1906.  -  The  decisions  as  to  the  expression  "  personal 
injury  hy  accident,"  pronounced  under  the  Act  of  1K'»7, 
vo  far  as  they  are  now  authorities  at  all,  must  i)e  regarded 
as  authorities  under  the  present  Act,  for  the  words  on 
which  they  turn  are  the  same  in  hoth  statutes. 

Nevertheless  it  has  been  thought  more  convenient  to 
refer  to  the  cases  decided  under  the  Act  of  IDOG  under 
a  separate  heading. 

Attention  may  be  directed  to  the  following  :— 

hiiiaii  Imric  >i'-  ('".  v.  \VilHaiti>i<iii  {-v),  where  the  House 
of  Lords,  by  a  majority,  held  that  a  workman  who  had 
died  from  the  effects  of  a  heat-stroke  which  happened  to 
him  whilst  raking  out  ashes  under  the  boiler  in  the  stoke- 
hole of  a  steamship,  had  died  from  accident  within  the 
meaning  of  the  Act. 

T'his  case  was  appealed  from  the  Court  of  Appeal  of 
Indand,  where  again  the  judgments  were  not  unanimous. 

This  case  is  certainly  near  the  dividing  line,  but  if  the 
decision  in  Jiriiitmi's,  Limitid  v.  THrrri/,  unti',  p.  ."ilS, 
was  right,  the  arguments  on  which  the  judgment  of  the 
majority  of  the  Lords  was  based  in  this  case  seem  to 
result  logically  from  that. 

[x]  [1908]  A.  C.  437 ;  24  T.  T;.  R.  SSI. 
E.L.  Y 
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Tlie  case  of  Isniai/  Iinric  (C  To,  v.  ll'illianisdii  was 
apfjlit'd  and  followed  in  Mmii'di  v.  Ointn-'i  ,,/'  ,s,s'. 
ZiiKiiilu  (//),  where  the  personal  iiijui-y  was  the  result 
of  a  sunstroke. 

That  disease,  at  all  events  where  f;radnally  contracted, 
docs  not  come  within  the  expression  "  personal  injury  hy 
accident  "  is  shown  by  the  decision  in  linuli  rick  v.  London 
( 'oiinti/  Coiniril  (:).  Here  a  workman  claimed  compensa- 
tion in  respect  of  the  disease  known  as  "enteritis," 
caused  hy  inhaling  sewer  gas  in  the  course  of  his  work, 
//'/(/,  that  this  was  not  personal  injury  hy  aceidcint. 

When  Death  Results  from  the  Accident.— When  an 

accident  occurs  and  death  sultsefpiently  ensues,  the 
death  may  he  the  result  of  the  accident  within  the 
meaning  of  the  '  .-t,  Hclu'dule  1  (1)  (a),  even  though  it 
may  noi  he  a  natural  or  prohahle  consecpience  thereof 
(Ihiithdin  V.  ( 'lari  (V/)  ). 

The  ([uestion  to  he  answered  is,  was  it.  in  fact  tlie 
result  ol  ilie  personal  injury  hy  accident  V'  not  would  it 
follow  therefrom  in  the  natural  or  usual  or  proiiahle 
coui-so  of  events  ? 

Where  a  workman,  immediately  after  the  accident,  was 
attacked  liy  chest  troulde  and  pneumonia,  a  county  court 
Judge  refused  compensation,  on  the  ground  that  these 
su[!ervening  complaints  were  not  the  natural  results 
of  the  injury.  This  was  held  to  he  a  misdirection 
( )'.^trt('l('/ri II  (  'kII'ii  rji  ( 'c  v.  (iiiiiltlix  (li) ). 

Again,  iimisual  or  unexpected  consetpiences  resulting 
from  reasouahle  endeavour  to  effect  a  cure  or  alleviation 
of  the  result  of  an  accident  may  he  said  to  result  from 
the  accilent.  Tims,  in  Shirt  v.  Cdlico  I'liiitiis'  Assoiia- 
tioii,    Limitid  (c),   a   workman    whose    hand   had   been 

(//)  'lb  T.  L.  li.  440.     Scr  Andrew  v.  Faihuvrlh   Industrial   Sochiy, 

(c)  [I'.tOH]  2  K.  1^.  807  ;  77  L.  J.  K.  ]!.  1127  ;  21  T.  Ij.  11.  H2->. 
(a)  f  l'.K)2  i  2  K.  li.  21(2  ;  71  L.  J.  K.  J!.  (iS3  ;  SB  L.  T.  751  ;  IH  T.  L.  K.  (;J5. 
(' )  [I'.Mj'e  2  K.  B.  633 ;  78  1,.  J.  K.  li.  101 1 ;  100 L.  T.  SO'J;  25  'I'.  L.  ii.  622. 
(.■)  M'.HJCt!  2  ;:.  B.  51 ;  78  ],.  .J.  K,  H.  528;  25  T.  L.  1!.  451. 
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injured  in  the  course  of  his  employment,  died  from  heart 
fiiihire,  under  an  ana'sthetic  administered  for  the  purpose 
(if  a  sHglit  operatior.,  undertaken  with  the  ol)ject  of 
restoring  liexiljiUty  and  use  to  the  hand.  Ifrltl,  that 
ihc  death  resulted  from  the  accident.  See  also  ('harlm 
V.  W'ulhi)-  {(I),  where  it  was  not  proved  that  the  anitsthetic 
was  the  cause  of  death. 

Tlui  decision  in  lliuihia  v.  Clnnr  ('Idi/tmi  ,('•  ('«,((), 
follows  the  princiiile  laid  down  in  Fiiitim  v.  'l'linrlri/,niifr, 
p.  .'U().  A  workman  who  was  suffering  from  the  disease  of 
iiiifurism  of  the  aorta,  strained  himself  whilst  at  work. 
Tlie  result  of  this  strain  to  the  enfeebled  heart  led  to 
ileatli.     Ilclil,  that  the  death  was  caused  by  accident. 

The  cases  which  have  arisen  upon  contracts  of 
:  ssurance  against  accidents,  entered  into  with  insurance 
■o'lipanies,  though  not  entirely  pertinent,  are  of  some 
use  as  illustrations  of  the  meaning  of  the  word 
"accident '"  when  used  in  policies.     See  intra  (./'). 

A  ipiestion  which  has  not  yet  been  decided  under  any 
Workmen's  Com])ensation  Act,  is  this-  whether  the 
iiodily  injury  resulting  from  the  accident  must  occasion 
some  direct  objective  injury  to  the  body,  or  whether 
it  is  sufficient  that  the  injury  is  caused  by  shock  or 
tright  to  the  mind.  As  to  this  see  Virtotian  liaihioif 
('niiiiiiissiivicrx     V.    C''»H//rt.s  ('/)  (2l'6)  ;    Pinih    v.   Linithm 

(./)  25  T.  L.  II.  009. 

(f)  [I'JOOj  2  K.  B.  798  ;  78  L.  J.  K.  B.  1057  ;  25  T.  L.  K.  7G0. 

(/)  Winspear  v.  Accident  Insurance  Co.,  C  Q.  B.  H.  12;  Liiirycncc  v. 
Atruhntal  Insurance  Co.,  7  Q.  B.  I).  210;  l'U(ih  v.  Ijondun,  liriqhton 
and  Soiitli  Coast  Hail.  Co.,  [1896]  2  Q.  B.  248;  68  L.  J.  Q.  B.  521  ; 
Isitt  V.  liaibcaij  I'assemjcrs  Assnra7ice  Co.,  22  Q.  B.  D.  504  ;  58  L.  J. 
l>.  B.  191;  60  L.  T.  207;  Mardorf  v.  Accident  Insurance  Co.  [190:^1 
1  K.  B.  584;  In  re  Scarr  and  General  Accident  Co.,  [1905]  1  K.  B.  387  ; 
71  L.  J.  K.  B.  237;  92  L.  T.  128;  21  T.  L.  11.  173;  Etherington  v. 
Lancashire  and  Yorkshire  Rail.  Co.,  [1909]  1  K.  B.  691;  25  T.  L.  R. 
287. 

(<j)  (1888),  13  App.  Gas.  222. 

Canadian  Notes. 

(220)  This  case  was  followed  in  Ontario  in  Henderson  v.  Canada 
Atlantic  liiiil.,  25  Ont.  A.  K.  437,  and  Geiger  v.  (Jrar.d  Trunk  Rail., 
iU  0.   L.  II.  oil;  0  C.  Ily.  C.  86;  and  waa  iliBcusbed    in  C^utbcc  iu 
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Bniihtoii  and  South  Coant  Hail.  Co.,  iiij'm  ;  Ii<U  V,  (liraf 
Xurthcni  RaUuaji  of  Ireland  (Ji)  ;  l>iili(ii  v.  U'hitr  ,(• 
tSonx  (i)  ;   Cooper  v.  Caledonian  Hail.  Co.  (J). 

It  is  believed  that  when  the  question  tloes  arise,  the 
opinion  will  prevail  that  direct  objective  injury  to  the 
body  is  not  nocossary  to  constitute  an  accident  within 
lilt'  meaning  of  the  Act. 

Scottish  Decisions  as  to  "  Meaning  of  Accident."— The 

question  of  the  meaninfj  of  personal  injury  by  accident 
was  considered  by  the  Court  of  Session  in  Sten-art  v. 
HV/sDHs  and  Cl/ide  Coal  ('o.(l.).  A  miner  strained  his 
back  hi  replacing  a  derailed  co.l  hutch.  All  the  learned 
judpes  held  that  this  was  an  accident  within  the 
lu'.'iininp;  of  the  Act.  T^ord  M(L.\I!KN  said,  "  If  a 
workman  in  the  reasonable  performance  of  his  duties 
sustains  physiological  injury  as  the  result  of  the  work- 
he  is  engaged  in  .  .  .  this  is  accidental  injury  u: 
the  sense  of  the  statute."  Lord  Kinneau  said  the  injur 
"  arose  from  some  causes  which  are  not  definitely  ascer- 
tained, except  that  the  appellant  was  lifting  hutches 
which  were  too  heavy  for  him.  If  such  an  occurrence 
as  this  cannot  be  described  in  ordinary  language  as  an 
accident,  I  do  not  know  how  otherwise  to  describe  it."' 

This  decision  was  expressly  approved  by  Lords 
Macnaohtex,  Davey,  and  Lindley.  in  Fen  ton  v. 
Thorliji  ((■  Co.,  Limited. 

In  two  cases,  decided  since  the  Act  of  lOOti,  the 
decisions  at  first  sight  appeu/  rather  contradictory. 

The  lirst  of  these  is  Melnncsy.  l)int>iiintir  ami  .faekaon, 

{h)  2G  L.  11.  Ir.  42S. 

(i)  [1901]  2  K.  B.  GG'i ;  70  L.  J.  K.  B.  837  ;  85  L.  T.  126. 

(./■)  4  F.  880. 

('/;)  5  F.  120. 

Canadian  Notes. 

Montreal  Street  liaU.  v.  ^Vnlkcr,  Q.  Ry.  13  K.  B.  321 ;  4  C.  Ry.  C.  227, 
where  the  Cor"*  of  King's  Bench  held  that  if  the  mental  shock  results 
in  physii-a1  itijiiry  damages  are  recoverable  under  the  Quebec  juris- 
prudence. 
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Liiiiltiil,  (/).  Here  a  woikraaii  overstrained  himself  in 
ihe  course  of  his  work  and  brought  on  cerebral  hitmor- 
rhiige  from  which  he  died.  Ildd,  that  the  death  was  due 
U)  personal  injury  by  accident. 

In  the  other  case,  Cor  v.  Fife  ('nul  Co.  (in),  the  facts 
found  by  the  arbitrator  were  that  the  incapacity  for  work 
which  existed  was  due  to  cardiac  breakdown.  That  this 
liroakdown  was  occasioned  by  the  work  in  which  the 
workman  had  for  souio  days  been  engaged  ])eing  too 
hard  and  heavy  for  him.  That  he  was  not  injured  l)y 
any  sudden  jerk,  but  througli  repeated  excessive  exertion 
f^'radually  strained  the  heart,  until  finally  it  became 
overstrained.  It  was  held  ui)on  these  findings  that  the 
incapacitj'  was  not  caused  by  accident. 

The  first  of  these  cases  follows  Stcnart  v.  Wihuiin  and 
i'l/idr  Coal  Co.  {nu])ia).  The  second  is  not  really  incon- 
sistent with  it.  Upon  the  findings  of  fact  of  the  arbitrator, 
wliich  bound  the  Appeal  Court,  there  was  no  event  or 
occurrence  at  any  fixed  time  which  could  be  ascertained 
iiiid  pointed  to  as  the  time  of  the  accident,  but  only  a 
;;ra(hial  weakening  or  wearing  out  of  the  resisting  power 
(if  the  heart.  There  must  be  some  occurrence  or  unusual 
event  to  constitute  an  accident,  and  this  element  in  the 
case  under  consideration  was  wanting.  Comp.  Walker  v. 
lloilairji,  ante,  p.  320. 

hinh  Dcrixiini v. 

In  Inniaji  Iinrif  d'-  Co.  V.  ]Vil[iciii.<i()n  (ii),  the  Court  of 
Apj)eal  held  that  sunstroke  was  an  "  accident."  This  is 
the  decision  which  has  been  affirmed  by  the  House  of 
Lords.     See  aiitr,  p.  321. 

In  Wall.rr  v.  Midtiiia  (n),  a  gardener  was  injured  by 
a  nail  piercing  his  foot  through  his  boot.  He  died  of 
tetanus,  through  the  germ  of  that  disease  getting  into  the 

(l)   [1908]  S.  C.  1021 ;  45  S.  L.  R.  80-1. 
(m)  [1909]  S.  U.  393  ;  40  S.  L.  K.  328. 
(m)  42  Ir.  L.  T,  213. 
(0)  42  Ir.  L.  T.  108. 
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wouiul.     till, I,  thiit  tho  death  was  caused  l)y  an  accident 
arising  out  of  and  in  tlie  course  of  the  employment. 

II.  iNinhTUiAL  Disease. 

Industrial  Disease.  Certain  industrial  diseases  are 
for  the  first  time  hrought  within  the  scope  of  tlu;  i)resent 
Act,  and  the  injury  or  death  caused  by  the  disease,  is  to 
he  treated  as  if  it  were  personal  injury  or  death  caused 
by  accident  arising  out  of  and  in  the  course  of  the 
employment  (s.  8  (1)  ). 

The  only  industries  included  in  the  Act  itself  are  those 
set  out  in  the  Third  Schedule,  but  a  very  wide  power  is 
given  to  tho  Secretary  of  State  to  make  Orders  adding, 
with  or  without  modiiications,  other  diseases,  and  other 
processes  and  injuries  due  to  the  nature  of  any  employ- 
ment specified  in  the  Order,  not  being  injuries  by 
accident  (s.  9  (0)  ). 

The  Secretary  of  State,  acting  under  this  power,  has 
now  added  to  the  Third  Schedule  a  number  of  other 
industrial  diseases. 

The  following  is  a  list  of  the  whole  of  the  diseases  at 
the  present  time  included  within  the  Act :  — 

Third  Schedule. 


I)<-icriptioii  iif  Disease. 

Description  of  Process. 

Alitliiax. 

HaiiiHiiig  of  wool,  hair,   bristles. 

hides,  ami  skins. 

Li'iiil  i)iiisiiiiiiii;  or  its  si'.nu'liP. 

Any  ])rocesM  involvinj;  the  use  of 

lead  or  its  preparations  or  enni- 

]iounds. 

^liTciiry  iiiiisniiiii'4  iir  its  si'i|ii('hB. 

Any  proeess  involving  tlie  use  of 

mercury  or   its  preparations  or 

('oinpoMn<ls. 

Tlidsiilionis      imisoiiiii'.!;      or      its 

Any  process  involving  tho  use  of 

M'.|ii(^l:i'. 

phosphorus  or  its  preparations 

or  compounds. 

Arsenic  pdisdniii'^  nr  its  si'([\iula3. 

Any  jiroccBs  involving  tlic  use  of 

ar.senic  or   its   prejiarations   or 

coiupounds. 

Aiikylustuiiiiasis. 

M    ;ng. 

Inoustiual  DisKAsi:. 


u 


Wliric  ii'i^iiliituiiis  111-  s|KM:i;i!  iuIl's  uiaclf  uiiilrr  any  Act  of  I'lirliiinicut 
I'.ir  tlit^  |in)t('cti()ii  111"  iKTsoiiM  oiii]iliiy('(l  in  any  iinlu.stry  against  tiic 
risk  of  contracting  lead  jmisoning  rci|uiri:  smni!  or  all  of  the  jxirsons 
cmiiliiyoil  in  cirlain  proccssos  siiciitiiil  in  tlir  rcgiilalionn  or  ^^l)ccial 

rules  to   1k'  iicrioJitiiily  cxaniinoil   l>y   a  ciTlifyin','  or  other  surge , 

tlicii,  in  the  appliialion  of  tliis  Selieilule  to  that  imlustry,  the  exinvs- 
si. Ill  "  ]inic.'ss  "  shall,  unless  the  Secretary  of  State  olherwisi^  direils, 
inrluile  only  the  processes  so  s|ii'cilie<l. 

Added   l)y   Order   of    the    Secretary   of    Stuto,    dated 
^Liy  -i-ind,  1!»07. 

SCUEDCLK  ijl). 


l)<>-i'riptiiin  of  |)iso:ise  or  Injury 


1.  r..isiiiiing  hy  nitiM-  and 
aiiiido-ilerivativesof  lien/ene 
(dinitro-lieii/.ol,  aniliii,  anil 
others),  or  its  seipiehe. 

■_'.  I'oisoiiing  hy  caihon  lii- 
sulphidc  or  its  seiiuehe. 

:'..  Poisoning    l)y    nitri>us    funics 

or  its  su'iuelu!. 
1.  I'uisoning  hy  nickel  carbonyl 

or  its  hei|uela;. 
.'.   Arsenic      iiuisoning     or     its 

sequelie. 
ti.  Lead  I'uisoiiing  or  its  sci|uela'. 

7.  I'oisoning  by  (loniuma  K<i- 
iiMsai  (African  boxwood) 
or  its  seiiuelie. 

S.  Chrome  ulceration  or  its 
seouelie. 


Eizi'inittDHa  iik'fdU'tit  of  Ijif 
skill,  /iroi/iio'i/  hi/  (/'(,</  III- 
cituilii.  or  rurrosiiv  lii/iiii/s, 
or  ulci-riilioiL  of  f/if  ■mnciiiin 
iiiitnhrain'  of  llii:  nof  of 
iiioiil.h  jirodiotd  III/  ilnst. 

I^liithelioinatous  cancer  or 
ulceration  of  the  skin  or  of 
till!  Corneal  surface  of  the 
eye,  due  lo  |iitcli.  tai',  or 
tarry  eoniiK)unds. 


I)osori|itioii  nl'  I'recesn. 


Any  [HMcess  involvi"g  the  use  of 
a  nitro-  or  aniido-derivative  of 
benzene  or  its  lui'paiatioiis  or 
conii>ounils. 

Any  )irocess  involving  the  usi'  of 
carbon  bisuliihide  or  its  |pre|iar;i- 
tions  or  conipounds. 

Any  iirocess  in  whicli  nitrons 
funieh  .ire  evolved. 

Any  process  in  which  nickel  car- 
bonyl gas  is  evolved. 

Handling  of  arsenic  or  its  pre[iara- 
tions  or  compounds. 

Handling  of  lead  or  its  preiiara- 
tions  or  conip)unds. 

Any  process  in  the  uianiifacture 
of  articles  from  Goiiiomii  A'(- 
massi  (African  lioxwood). 

Any  process  involving  the  use  of 
chromic  acid  or  bi-chromate 
of  auimoniuin,  p(jtassium,  or 
sodium,  or  their  preparations. 

[Fi'/nnfiilflinf  r>  -jiro-uiili/ati'/  in 
slii/htli/  ejlrmliil  form  liy  Onhr 
iif'  Srrrrtar;/  of  Shite.  Ihilid 
Ihamliir  'Jrt'/.'lUOS,  infru.] 


Handling  or  use  of  pitch,  lar,  or 
tarry  compounds. 


(p)  Sec  Appendix  Q. 
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S(  IIKHL'I.K     -rulilili'iiil. 


lii'SOri|itiiiii  111  l>i-it'a-ii'  nr  liijur>. 


I)cscri|itiim  of  rrcucss. 


i;!, 


H. 


IS. 


St'i-otiil  t']iitlicliiiiii;i  (cIiiiuiH'V-      ('liinitify-s\vi'C|iiii'.^ 

N\>t;ii:iiiiiN.  Milling;. 

(ihuiikis.  I'aiu  lit'  iiiiv  ciiuiiK'  niiiiiml  siillir- 

iiij;    frc'iii    jrliiiKlt'is ;    liaii(iliii<; 
tlic  caicaso  of  siali  aiiiniiil. 
Ciiinl'rcsM'd  air  illiics?-  or   its      Any  (irooi'ss  cairicil   on   in   coni- 

M'>|iiclii'.  i        jircsscii  air. 

Snlx-'iitanruus  ci'Uniitis  of  tlic      Minin'^. 

liairc]  (lic.'it  lianil).  ; 

Snlicutancuiis    cellulitis    over  !  Mining. 

till'    jiatclla    (niin(.'r.s'    In'at  ' 

kniri.  I 

Acute  liinsitis  ovtT  till'  clliow  ]  Miniu'.'. 

(miners'  U'at  cllmw).  | 

Inllanunation  of  tlie  synovial  ^   Miiiini.^. 

liniiii;  <il'  the  wribt  joint  and 

tendon  sheaths. 


Added   hy    Order   of    the    Secretary   of    State,   dated 
J)eceiiiber -iud,  1!»0H. 
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Schedule  (</). 

De-fi.,  linn  of  Disease  or  Injury.      I  Description  of  I'roceas. 


l'at;u-art  in  ;^lass\vorks.  !  Processes  in   the  manufacture  of 

;       ixlass  invulvini;  exposure  to  the 
J       olaro  of  molten  plass. 
Tele^ra]iliisis' crani]!.  !  Use  iif  telegraphic  instrunienttt. 

Mr/.eniatons  ulceration  of  the  skin 
liroilueed    by    du't    or    linuiils,  | 
or    ulceration   ot     the    mucous 
mcnihrane  of  the  iiose  or  mouth   j 
Jiroiluced  hy  dust.  | 


The  special  provision  in  the  Third  Schedule  to  the 
Act  (note)  as  to  lead  poisoning  must  be  carefully  noticed. 
(July  those  processes  are  included  which  are  regulated  by 

(5)  See  Appendix  y. 
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special  sliilutory  ruleri  reciuirins  periodical  Dxainiiialion 
i.f  sonic  of  tilt)  workmen  employed  in  such  process  ( c). 

ilnles  have  been  made  under  s.  H  of  the  Factory  and 
Workshop  Act,  1891  (temporarily  preserved  in  the 
i'actory  and  Workshop  Act,  1!)01.  Sched.  VII.,  Tart  ID, 
re(iuiring  periodical  examination  of  any  person  employed 
in  any  work  or  process  involving  exiiosm-e  to  white  lead, 
or  to  load  or  lead  compounds  used  in  its  manufacture, 
or  who  is  admitted  to  any  room  or  part  of  the  factory 
where  such  process  is  carried  on.  Similar  rules  exist 
as  to  red  and  orange  lead  works,  ami  works  in  which 
lead  is  used  for  the  purpose  of  enamelling  iron  plates,  or 
linning  or  enamelling  metal  hollow  ware  and  cooking 
utensils,  and  in  the  manufacture  and  decoration  of 
earthenware  and  china  (persons  mentioned  in  Sched.  A. 
(jf  Order),  and  in  the  making  of  transfers  for  earthen- 
ware and  china.  See  these  rules,  lledgrave's  Factory 
Acts,  10th  ed. 

When  the  Right  Arises.— The  right  to  compensation 
lor  injury  arising  from  the  diseases  above  set  out  is  given 
ill  three  cases  : 

(1)  Where   the   certifying    surgeon   for    the    district, 
under   the   Factory  and   Workshop   Act,  1901 
(1  Edw.  7,  c.  -I'l),  certifies  that  a  workman  is 
sull'ering  from   one  of  the  diseases   named   in 
the   Third   Schedule,  and   is   there l)y  disabled 
from  earning  full  wages  at  the  work  at  which 
he  was  employed  ; 
(i)  Where   a   workman    is,   in   pursuance   of   special 
rules  or  regulations  made  under  the  Factory 
and  Workshop  Act,  1901,  suspended  from  his 
usual  employment  on  accouu;  of  having  con- 
tracted any  such  disease ; 
(3)  Where  the  death  of  the  workman  is  caused  by  any 
such  disease ; 

(,)  See,  however,  Order  of  May  22na,  1907  {antf,  p.  327),  where  lead 
poisoning  is,  apimrently,  included  without  any  qualitication. 
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and  tho  disi'ii.so  in  diu)  to  tliu  natiiro  of  iiiiy  employ iiumt 
ill  wliicli  tlu)  worktiiivii  was  cini)loyod  at  any  time  within 
tlu!  twelve  months  previous  to  the  date  of  thedisiii)leinent 
or  susi)ensioii,  whethisr  under  one  or  more  employers 
(H.  H  (1)  ). 

It  is  of  j,'reiit  importanee  to  consider  what  are  tlie  con- 
ditions prtcedfiit  to  a  valid  claim  for  compensation  for 
industrial  disease. 

First,  the  disease  must  he  one  included  in  the  Act, 
or  Special  Orders  of  tho  Secretary  of  State.  Then, 
exce[)t  in  tho  case  of  dealli,  it  is  al)solutely  necessary 
either  that  tiie  workman  sliould  have  been  susi)endod 
from  iiis  work  inider  statutory  authority,  or  that  ho 
should  ol)tain  from  the  certifying  surf^eon  under  the; 
Factory  and  Workshop  Act,  I'.IOl,  for  the  district  in 
which  he  is  employed  (.s),  a  certilicato  of  disahlemcMit 
from  earning  full  wages  at  sucii  work  (t). 

Certifying  surgeons  for  factories  are  appointed  hy  tho 
factory  inspectors,  under  s.  1'2"2  of  the  Factory  and  Work- 
shop Act,  1!)U1,  Huhject  to  such  regulations  as  may  ho 
made  hy  the  Secretary  of  State.  The  Secretary  of  State 
may  make  rules  regulating  their  duties  and  tees  under  the 
Workmen's  (Compensation  Act,  I'JOd,  s.  8  ('5)  ),  and  may 
confer  on  any  medical  practitioner  appointed  by  him  for 
the  i)urposes  of  s.  H  of  the  Act,  all  the  powers  and  duties 
of  a  certifying  surgeon  under  the  section  (s.  8  (5) )  {n). 

Wliere  no  certifying  surgeon  for  a  factory  or  workshop 
exists,  the  poor  law  medical  othcer  for  the  district  in 
which  the  factory  or  workshop  is  situate  shall  act  for  the 
lime  being  as  tlie  certifying  surgeon  for  that  factory  or 
workshop  (Factory  and  W()rkslio[)  Act,  1!)01,  s.  12:5). 
Ill  Scotland  poor  law  medical  officer  means  the  officer 

(,s)  This  probably  means  is  employed  at  tbo  time  tho  incapacity  for 
work  manifests  itself.  A  temporary  vacancy  in  tho  ofliec  of  Certifying 
Siu^'con  will,  it  is  thon^sbt,  be  immaterial.  'I'ho  successor  can  give  his 
cf  rtitii'jil.o.  v^unc.  ^tytt  t!tn~-, 

(/)  Provision  is  made   for  an  appeal  to  a  Medical  Referee  at  tho 
instance  of  either  tho  workman  or  the  employer. 
(m)  See  those  rules,  Appendix  P. 
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iippoiiitiid  l)y  tho  parish  council  (/'/'.  s.  !')!>  (I)  )•  In 
Iifliind  it  means  tlio  medical  ollicer  of  the  disiwnsary 
district  in  which  tho  factory  or  workshop  is  situate  {H: 

H.   ICO  (♦))   ). 

I'roliably  these  poor  law  oIVichi-s,  where  there  is  no 
certifying  surgeon,  can  give  a  ceitilicate  of  disal)lement. 
Most  of  the  diseases  mentioned  in  the  Third  Schedule 
of  the  Act  are  diseases  usually  contracted  in  factories, 
and  naturally  come  under  tlio  attention  of  tlie  certify- 
ing surgeon.  Ankylostomiasis  is  a  disease  contracted 
in  coal  mining,  an  industry  with  which  tlio  certifyitig 
surgeons  under  the  Factory  Act  have  little  or  nothing 
to  do  ('■). 

Although  the  diseases  in  resi)ect  of  whi<;h  compensa- 
tion is  now  payable,  aro  to  a  large  extent  those  which 
occur  in  industries  regulated  by  the  Factory  and  Work- 
shop Act,  and  though  it  is  the  certifying  surgeons 
ai)i)ointed  under  that  Act  who  alone  can  suspend,  or 
give  a  certificate  of  disablement,  it  is  clear  the  Act  is 
not  limited  to  diseases  contracted  in  factories  and  work- 
shops.  ]^Iiners'  diseases  aro  included,  stable  disease, 
chimney  sweepers'  disease,  etc.  Still,  where  there  is 
no  suspension— and  this  can  only  occur  in  factories  or 
workshops— obtaining  a  certificate  of  disablement  from 
the  certifying  surgeon  for  the  district,  or  from  the  medical 
referee,  is  a  condition  precedent  to  a  valid  claim.  See 
Ciirti>i  V.  lilark  ,0  Co.,  ant,;  p.  :i04,  where  a  seaman  who 
contracted  a  disease  included  in  the  Act  at  sea,  was  not 
entitled  to  recover  on  the  ground  that  it  was  impossible 
for  him  to  obtain  such  a  certificate. 

Although  tho  section  (H  (1)  )  speaks  in  the  present 
tense  of  tho  district  where  the  workman  h  employed,  it  is 
l)elieved  that  a  workman  who  has  left  tho  cmploynusnt, 
either  voluntarily  or  from  inability  to  work,  and  is  sub- 
se(iueuLly  discovered  to  be  suffering  from  a  disease  within 
the  Act,  may  still,  at  all  events  for  a  reasonable  time 

(l)  Ankylostomiasis  is  a  miner's  disoase  often  called  miner's  anitmia. 
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iitturwiuds,  olitiiiii  II  it'itiliL-iitf  of  disahU'iiit'iit  from  tlm 
cMTtifviii;;  .sulfation  of  ihu  (liHtiict.  Tliis  is  thu  pmctifn 
at  pifHiitit  t'xistiii;,'. 

For  .siHK'iiil  riilt'H  iiiudt'  imdor  tin-  I'lictory  iiiid  Work- 
(^ho|)  Act,  l!*01,  iiiulcr  wliicli  worknion  luiiy  Ih'  hiisik^ikIciI 
oil  lU'founl  of  liavint^  coiUraetwl  ivtiy  of  the  dirfwiHeH 
iiitiitiimed  ill  tlic  Tliird  Scliodidi',  hvh  llt'dgravti's  Factory 
Acts,  lOtli  cd.,  ApiHiidiv,,  siK'cial  nilt.s. 

Tilt!  disease  must  he  du»!  to,  /.« .  caused  l)y,  tlie  nature 
of  tiie  t'liiidoyineiit  in  which  the  workman  was  employed 
within  twilve  months  hefore  tlie  date  of  diHuldcment  or 
suspi'iK^ion  (or,  it  is  assumed,  of  death),  wlietlar  during 
tliis  period  he  has  worked  under  one  or  more  employers. 

The  disahlement  or  susiHJiision  is  to  ho  treated  us  the 
happening  of  the  accident.  See  Workmen's  Compensa- 
tion Act,  l!>0(i,  s.  8  (1)  (a). 

The  workman  forfeits  his  right  to  receive  comiiensa- 
tion,  and,  it  ia  thought,  the  right  of  his  dependants  also, 
in  one  case,  viz.  when,  on  entering  the  emidoymciit,  bv. 
willully  and  falsely  represents,  in  writing,  that  he  has 
not  i)ieviously  sutlered  from  the  disease  in  respect  of 
which  compensation  is  afterwards  claimed  (//'.  s.  H  (1)  (1))  ). 

It  should  ho  noticed  that  this  declauilii.  \  Miust  he  i;i 
writing,  and  must  not  only  ho  false  in  fact,  hut  falsts  to 
the  knowledge  of  the  workman.  It  ia  helieved  it  must 
ho  given  to  the  employer  from  whom  compensation  is 
afterwards  claimed,  and  that  if  given  to  a  former 
employer,  though  within  the  previous  twelve  months, 
the  right  to  compensation  ia  not  lost,  hut  it  is  impossihle 
to  speak  with  certainly  on  this  point,  having  regard  to 
the  right  of  conlril)ution  from  other  employers  given  hy 
the  Act  to  the  employer  liable  to  pay  the  compensation. 

Compensation  for  Disease,  from  whom  Recoverable. 

— I'riiiK!  iu'if  comp-ensation  is  recoverahlt.^  from  the 
employer  who  last  employed  the  workman  in  the 
twelve  months  previous  to  the  date  of  disablement  or 
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.sii>iK'iisii>ii  '(("I.  in  any  fiiiployiiuiil  t<i  llif  initmnof  wliicli 
llir  ili.sciisi"  Wiirt  <lu»'  (H.  H  (1)  (ct  ),  Idil  if  Hiich  cinplovt'i-, 
liiiviii;,' joijicd  n  pr^vionH  cmitlfnTnii  ii  party  in  tin*  iirl.i- 
iratinn  jiicMiMdin^'H,  hIIi'^th  and  proves  tliiit  tho  discasM 
was  ill  facl  coiitnu'tcd  in  Ins  iiindoynit'iit  of  hiu-Ii  otiui- 
( iiiploy*'!-,  iind  not  in  liis  j-mploymfnt.  tlm  previous 
tiiiployi'r  is  tilt!  party  from  whom  tlir  ('r)miH'iihation  is 
to  hv  rfcoveniltlc  (il>.  (ii)  ).  I'Or  piiKvdure.  set!  W.  ('.  11. 
;i;»  (  »).  Forms  Nos.  1!»     2-2. 

To  t'iial)li)  an  »'mj)loyt>r  from  whom  coiniH>iisation  is 
claimetl  to  join  another,  the  workman  or  his  dependants 
iiiiist,  if  reipiired,  furnish  that  employer  witli  such 
information  as  to  the  names  and  adch'esses  of  all  otiicr 
tinployers  who  employed  him  in  the  liko  ein[)loyinent 
during  the  preceding  twelve  months.  If  this  iiiforma- 
tioii  is  not  given,  or  is  insutlieient  to  tMiahle  that 
employer  to  join  the  other  emitloyer  or  employtrs, 
that  employer,  on  proving  that  the  disease  was  not 
contracted  in  his  employment,  is  not  to  he  liahle  to 
pay  compensation  (s.  H  (1)  (c)  (i)  ). 

If  the  nnture  of  the  disease  is  such  as  to  1)6  contracted 
hy  a  grailual  process,  all  the  employers,  who  during  the 
preceding  twelve  months  employed  the  workman  in  like 
tni])1oyinent,  are  liahle  to  make  contrihntion  towards 
the  compensation  pnyahle  by  the  eir.pl  .yer  from  wliom 
tlie  compensation  is  claimed.  These  contributions  may 
lie  determined  in  the  arbitration  proceedings  (a.  8  (1)  (c) 
(iii)  ).  For  procedure,  see  W.  C.  R.  3!»  (.")),  and  rr.  10— '2:^, 
■2."),  •2<),  Form  No.  2:5. 

The  amount  of  the  compensation  is  to  he  calculated 
with  reference  to  the  earnings  of  the  workman  under  the 
emi)loyer  from  whom  compensation  is  recoverable  (s.  H 
(1)  (d)  ).  But  see  Schedule  I.  2  (li)  as  to  concurrent 
contracts  of  service. 

Notice  of  the  accident  required  by  s.  2  is  to  be  given  to 

(tv)  This  raises  a  difficulty  where  the  ccrtihcate  of  disahlcmcnt  is  not 
obtained  until  some  time  after  the  worlsman  has  left  his  employment. 
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till'  fiiiployt'i-  who  liist  t'm[»lnvoil  the  workman  durinpr  tlio 
«!ii(l  t\\c;lvu  iiioiilhs  in  llio  cinployincnt  to  Uio  ii.ituro  of 
whieli  llio  disi'iisi'  was  (hie.  Tlie  notice  may  be  ^iven 
althoii^li  the  worknuui  has  vtthmtarily  left  the  cniploy- 
nieiit  (//'.  (e)  ). 

In  addition  to  the  reiiuiremenls  of  s.  2  (2)  of  the  Act, 
the  notice  of  injury,  in  such  a  case,  must  state  tlie  date 
and  cause  of  the  disablement  or  suspension,  and  where  a 
certilicate  of  disablement  or  an  order  of  suspension  has 
bfc!!  ^'iven  or  made,  a  copy  thereof  shall,  on  demand,  be 
funnshed  to  the  employer  (W.C.H.  :i!t  ('!)  ).  This  aj^'ain 
seems  to  point  to  the  possibility  of  the  certiticato  of  sus- 
pension not  liavinf;  been  obtained  at  the  time  the  notice 
of  injury  is  given.  See  Tai/li'r  \.  Jiiinihani  .(■  C'c,  ^"'-s.', 
p.  ;>;!(■), 

Meaning  of  Section  8(2'.  The  Aci  assumes  that  the 
workman  has  cnntracu  d  the  disease  in  the  course  of  his 
employment  where,  at  oi'  immediately  before  the  dal(>  of 
di>ablement  or  sus[)ension  he  was  "mploved  in  any 
process  mentioned  in  the  second  column  of  the  Third 
Schedule  or  Orders,  and  the  (hsease  contracted  is  the 
disease  set  opposite  to  such  process  in  the  iirst  column 
of  the  Third  Schedule  or  Orders,  except  where  the 
cerlifyiuK  surgeon  certifies  that,  in  his  opinion,  the 
disease  was  not  due  to  the  nature  of  the  employment, 
or  unless  the  employer  proves  that  it  was  not  (s.  H  (2)  ). 

With  regard  lo  many  of  the  diseases  set  out  in  tlie 
Act,  and  Orders  of  tlu^  Secretary  of  State,  a  sei]uela  to 
the  disease  occasioning  incapacity  for  work  is  to  entitle 
the  workman  to  compensation  in  the  same  way  as  the 
disease  itself,  but  the  secpiela  unist  be  proved  t(j  be  a 
stHptela  of  a  disease  within  the  Act.  It  is  not  sufficient 
that  it  may  l)e,  and  (•fteu  is,  a  consequence  of  the  disease, 
if  it  is  not  established  in  the  particular  case  that  it  was  a 
conse(pience  of  the  disease.  In  a  clahn  uu'ler  the  Act 
lor  incapacity  cau.^cd   by  had  poisoning,  a  county  court 
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jiiii^To  found  that  llie  imine'liato  causo  of  deatli  was 
granular  kidiuT;  tliat  this  disease  was  a  suiiuela  of  lead 
[)<)is()iiiiip,  Init  also  a  sequela  of  f^out,  alcoliolism,  and 
otlier  complaints ;  that  lead  poisoning  was  not  proved  to 
have  heen  the  cause  of  death,  Init  that,  on  the  other  hand, 
the  eini)l()yers  did  not  prove  that  it  was  not  the  cause  of 
death,  and  award-.'!  compensation.  Ilihl,  that  the  judge 
had  misdirectc'  iunisi'lf  as  lo  the  meaning  of  s.  H  {'!)  of 
tlio  Act.  Tha  tu  I'riiig  a  ca  ;e  within  the  operation  of 
s.  S  of  the  Act,  Oiich  section  applies  the  Act  to  certain 
industrial  diseases,  it  must  l)e  established  that  a  disease 
included  in  the  Act  was  either  the  proximate  or  ultimate 
cause  of  the  death.  It  is  not  suilicient  that  the  death 
was  caused  by  a  complaint  which  might  in  some  ca^es 
III'  a  sequela  of  the  disease,  l)ut  might  also  be  a  seijuela 
(if  something  else.  Sub-s.  '2  of  s.  8  has  no  effect 
until  I  he  case  has  l)ejn  brought  within  the  operalii)n  of 
sul)-s.  1.  When  a  workman  dies  from  a  sequela  to  one 
<it'  the  diseases  included  in  the  Act,  the  onus  is  not  on 
tlie  employer  to  show  that  he  did  not  die  of  the  disease. 
[Uiijlhli  V.  i'/'/'ir  ((■  Cii.  (./■)  ). 
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Date  of  Disablement.— The  date  of  disal)lement  for 
the  purposes  of  s.  8  is  to  be  such  date  as  the  certifying 
surgeon  certifies  as  the  date  on  which  it  commenced, 
or,  if  he  is  unable  to  certify,  the  date  on  which  the 
ciMtilicate  is  given,  but  where  there  is  a  successful 
iip[)eal  from  a  refusal  to  give  a  cerlilicale  to  a  medical 
leferee,  the  date  is  to  lie  fixed  by  him  (s.  8  (1)  ). 

Where  a  workman  is  not  receiving  weekly  compensa- 
tion, on  account  of  disablement,  and  dies  without  having 
obtained  a  certificate  of  disablement,  the  date  of  disalile- 
iiieiit  is  to  be  the  date  of  tlie  death  {ih.). 

An  appeal  is  given  to  either  the  employer  or  workman 
from  the  decision  of  a  certifying  or  other  surgeon  in 
^'iving,  or  refusing  to  give,  a  certificate  of  disablement, 

(=■)  77  L.  J,  K.  B.  lV-i-2  ;  21  T.  L.  Ti.  SS5. 
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or  susponding,  oi  refusing  to  suspend,  the  workman  for 
tlio  purposes  of  tliis  section,  to  a  medical  referee,  whose 
decision  is  to  l)e  liuiil  (s.  H  d)  (H  ). 

The  medical  referee  lioro  referred  to  is  not  staled  to 
W.  llie  medical  referee  of  tlu!  (hstri'^t  ;  indeed,  it  is 
believed  that  in  many  cases  he  will  not  he  so,  hut  that 
the  Secretary  of  State  will  appoint  medical  men  of 
special  skill  and  experience  to  act  as  medical  referees 
in  all  cases  of  injury  or  death  alleged  to  have  resulted 
from  industrial  disease  within  the  Act  (//). 

Section  K  (7)  -i!»)  contains"provisions  for  enahlin^  the 
Secretary  of  State,  hy  Provisional  Order,  to  compel 
employers  to  insure  in  some  mutual  trade  insurance 
coniiuny  established  for  their  trade,  and  in  which  the 
majority  of  persons  viv^a^vA  in  their  trade  are  insured, 
and  for  the  confirmation  of  such  J'rovisional  Order  hy 

Parliament. 

The  ri^ht  of  a  workman  to  recover  compensation  ni 
respect  o'f  a  disease  not  included  in  the  Third  Schedule 
is  not  taken  away,  if  the  disease  is  a  personal  injury  hy 
accident  within  tiie  meanini:;  of  this  Act.  See  B)wt<>ir><, 
IJinif'il  V.  Tiirrni,  <iiiti\  p.  :UH. 

For  forms  to  he  used  in  a  request  for  arbitration 
arising  out  of  an  industrial  disease,  see  W.  C.  F. 
Nos.  '.I.  10. 

The  case  of  'iaiilor  \.  Ihiniham  d'-  ('<'.  u)  decides  that 
the  certificate  of  disablement  to  be  given  by  the  certify- 
ing surgeon  under  s.  8  of  the  Act  need  not  be  obtained 
he'fore  the  arbitration  proceetlings  to  recover  compensa- 
tion are  commenced.  It  is  sufficient  that  it  is  obtained 
before,  and  produced  at  the  hearing  of,  the  arbitration. 

See  ante,  ji.  <5-M. 
The  case  of  (irrnihUl  v.  Thr  Daihi  Vvvnrd,  Glasgow, 

li')  Thia  has  now  in  many  cases  been  done. 
(:)  [I'jaij  S,  C.  V04 ;  46  S.  L.  R.  482. 


Inkistkiai.  Disease. 


337 


l.iiiiitiil  {(()  miseil  ii  (|uestion  of  the  iipplicatiou  of  the  Act 
to  th.se;ise  eoiiti'iictt'd  hcforo  the  passing  of  the  Act.  A 
workinti  suliering  from  lead  poisoning  had  left  the 
cnnployt  I's  service  a  few  days  before  the  Act  of  11»0() 
ciinu;  into  f(jrce.  He  shortly  afterwards  died  from  the 
ctlecls  of  the  lead  poisoning.  lie  had  not  obtained  a 
certilicate  of  disablement.  It  was  helil  that  the 
df[)endauts  were  not  entitled  to  claim  compensation  in 
respect  of  the  death. 

A  good  deal  may  be  urged  against  the  soundness  of 
tliis  decision.  The  death  was  after  the  Act  came  into 
operation,  and  no  certificate  had  been  obtained,  nor  was 
he  in  receipt  of  a  weekly  payment  on  account  of  disable- 
ment. Now,  by  sub-s.  4  (b)  of  s.  8,  when  a  workman 
(lies  without  having  obtained  a  certificate  of  disablement 
and  is  not  receiving  compensation,  the  statute  assumes 
an  imaginary  certificate  of  disablement  given  at  the  very 
lime  of  death.  Why  were  the  dependants  not  in  tl'e 
same  position  as  tliey  woidd  have  been  if  the  man  had 
been  killed  outright  at  the  works  a  few  days  after  the 
Act  came  into  force  ?  The  answer  to  this  inquiry  to  be 
gathered  from  the  judgments  does  not  seem  to  be  entirely 
satisfactory. 

(a)   IG  S.  L.  U.  IS:]. 
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"ACCIDENT"   AllISINCl    OUT    OF    AND    IN    THE 
C0U118E    OF   THE    EMl'LOYMENT. 

TiiK  right  to  comi)oiisutioii  only  arises  in  the  case  of  an 
accident  which  arises  "  out  of  and  in  the  course  of  the 
employment"  (s.  1  (1))(jj7). 

The  present  Act  reproduces  the  words  of  the  Act  of 
1H97,  and  the  numerous  cases  decided  under  that  Act  are 
consequently  authorities  on  the  present  Act. 

In  the  first  place,  the  accident  must  arise  out  of  the 
employment.  It  is  not  sufficient  that  it  arises  in  the 
course  of  the  employment. 

The  question  has  arisen,  Could  an  operation  of  the 
laws  of  nature — as  earthquake,  flood,  lightning,  or  extra- 
ordinary tempest — occasioning  personal  injury  to  a 
workman  whilst  engaged  in  his  employment,  he  said  to 
be  "  accident  arising  out  of  and  in  the  course  of  the  em- 
ployment "  '?  It  is  thought  not.  It  may  ho  granted  that 
but  for  the  fact  of  his  being  engaged  in  the  emi)loyment 
at  the  time,  the  accident  would  not  have  happened  to 
him.  In  this  sense  it  may  be  said  to  have  happened  to 
him  in  the  course  of  his  employment.  But  in  what  fair 
sense  could  it  beheld  to  have  arisen  o*(f'i/7//<'  niijdti/iiiii-iit ! 
The  employment  may  have  been  a  cause  siiif  (imi  mm, 
l)ut  we  do  not  think  it  could  be  regarded  even  as  an 
effective  cause  of  the  accident. 

In    the    case    of    Andrac    v.    Faihworth    Industrial 

Canadian  Notes. 

(227)  The  same  words  arc  Used  in  the  British  Columbia  Act,  a.  2, 
and  tho  AUicrta  Act,  s.  3  (Appendix,  pp.  931  and  917).  In  tlie  Quoliec 
Act,  a.  1,  tlio  words  arc,  "  by  reason  of  or  in  tlio  i;oursc  of  their  worli  " 
(Appendix,  p.  974). 


"Ai;isiN(i  oiT  <»F  THi;  Emi'i.ov.mknt." 


Siiiicli/  {it),  iiiiti ,  J),  ;}0S,  the  aeeitlent  was  occiisioiiuil  to  a 
workman  in  tho  course  of  his  work,  l)y  a  force  of  nature, 
viz.  li^hlnini^',  hut  the  decision  does  not  settle  the  point 
raised  ahove.  In  this  case  there  was  a  lindin^-  of  fact 
that  llie  worlunan  was  exposed  to  unusual  risk  of  heinp; 
struck  in  consequence  of  the  position  in  which  he  was 
working;,  and  the  Court  of  Appeal  held,  on  this  tiiuliuf,', 
that  the  accident  could,  under  these  circumstances,  faii'ly 
lie  said  to  have  arisen  out  of,  as  well  as  in  t'  j  course  of 
tlie  employment. 

The  case  of  Mdiiiuii  v.  Oinicrs  of  SS.  X<iiuiih(,  aulr, 
p.  )V1-1,  in  which  sunstroke  was  decided  to  ho  an  accident, 
tlie  cpiestion  whether  it  arose  out  of  the  employment, 
Stems  to  have  lieen  partly  lost  sif^ht  of  in  the  more 
iutrresting  argument  as  to  whether  it  constituted  an 
accident  at  all. 


Meaning  of  the  Words  "  Arising  out  of  and  in  the 
Course  of  the  Employment."-^The  enactment  that  the 
accidi'ut  must  arise  out  of  and  in  the  course  of  the 
( ni[»loyment  forms  the  chief  limitation  placed  hy  the  Act 
upon  the  liahility  of  the  employer. 

Many  direct  decisions  have  heen  given  as  to  tho  mean- 
ing of  the  words  "  arising  out  of  and  in  the  course  of  the 
fm[)loyment,"  and  their  etlect  has  heen  considered  in 
otlujr  cases. 

Tiiii  leading  i)rinci[)les  which  have  governed  these 
decisions  apjiear  to  he :  First,  that  the  accident  iiuist 
liave  arisen  from  a  risk  incidental  to  the  work  which  it 
was  the  duty  of  the  workman  injured  to  perform,  giving 
at  the  same  time  (the  statute  heing  a  remedial  oiu', 
passed  in  the  interest  of  workmen)  a  wide  and  liberal 
interpretation  to  the  word  "  duty  "  ;  Second,  that  the 
accident  must  have  occurred  at  a  time  when  the  reUition 
of  master  and  servant  could  reasonably  be  held  to  be  sub- 
sisting between  the  injured  workman  and  the  employer. 

(a)  [lUOl]  2  K.  B.  32  ;  73  L.  J.  K.  13.  510 ;  00  L.  T.  Gil ;  20  T.  L.  It.  120. 
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Onus  of  Proof  always  rests  on  Applicant.— it  luis  been 
iiioi-e  lluui  oiK'c  pointed  out  that  ilic  words  "  iirising  out 
of  and  ill  the  course  of  tlic  cmployuieut  "  are  disjunctive 
and  not    conjunctive;    that  they  mean  distinct  things; 
and  that  in  every  case  the  onus  is  upon  the  plaintiff 
to  satisfy  the  section  by  showing  that  the  accident,  in 
respect  of  which  compensation  is  claimed,  both  arose  out 
of,   and  liappcned    in  tlie   course  of,  the   emi)loymenl. 
In  I'oiinht    V.   iMiirasliur   and    Yurhshiir    Hail.  ('<>.  {''), 
the  court  in  tlie  first  instance  thought  the  facts  would 
not  warrant  an  inference  that  tlie  accident  arose  out  of 
and    in    the    course    of    the    employment,  but    as    they 
liad  not  been  fully  ascertained,  remitted  the  case  to  the 
arbitrator  to  take  further  evidence.    On  a  second  hearing 
of  the  appeal,  the  court  thought  the  facts  were  capahl'' 
../■  siijijiortiiiii  thr  iiihi-iurr  that  the  accident  arose  out  of 
and  in  the  course  of  the  employment. 

"  I  agree  tliat  in  all  these  cases  it  is  incumbent  upon 
tlu!  claimant  to  make  out  that  the  accident  in  respect  of 
wliich  comiiensation  is  claimed  arose  out  of  and  in  the 
course  of  the  injured  man's  employmc.it,  not  upon  tlie 
eia[)l(>yer  to  prove  the  contrary."  Lord  ]\lACNA(iirjEN  in 
11,  ,i}  V.  (neat  W'lxtnn  Hall.  Co.  (.). 

It  is  often  difficult  in  cases  of  death  for  the  defendants 
clain.iiig  compensation  to  prove  that  the  death  was  the 
rt'sult  of  an  accident  arising  out  of  and  in  the  course  of 
llie  employment.  The  circumstances  of  the  death  arc 
sometimes  a  mystery,  and  compatible  with  several 
hypothests,  whilst  occasionally  the  only  explanation  of  an 
accident  which  results  in  death,  is  a  statement  or  state- 
ments made  by  tlie  deceased  workman  to  members  of  his 
family,  or  to  his  fellow-workers.  8uch  statements  not 
being   evidence,   see    Ilo/.s,//  v.    I>,'thicl:  {.I),   the  circum- 

(6)  [1903]  2  K.  B.  718  ;  72  L.  J.  K.  B.  729 ;  8'J  L.  T.  176  ;  19  T.  L.  K. 
049. 

(c)  [1909]  A.  C.  ai ,  7b  L.  J.  K.  B.  Ul ;  39  L.  T.  7c:l ;  25  T.  L,  R, 
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{d)  1  ButttitwortLii'  C.  C,  p.  411. 
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stiUicfs  tmm  which  the  accident  arose  are  not  proved, 
lUid  if  they  iin;  e({ually  consistent  with  the  accident 
arising'  out  of  and  in  tlie  course  of  the  employment  as 
wilh  it  hein;:;  (hie  to  other  causes,  tlui  claim  of  tlio 
applic.i.nls  must  fail. 

Cases  where  Applicants  Failed  to  discharge  Onus  of 
Proof.  -In  the  followinj:;  cases  the  applicants  for  com- 
pensation failed  on  the  ground  tiiat  they  had  not 
(listdiarfted  die  onus  resting  on  them  of  i)rovinf^  hoth 
tliat  the  accident  arose  out  of,  and  in  the  course  of  tlio 
employment. 

MrlhoKiliJ  V.  Oinn  rx  of  SS.  IhuHiiid  (-).  A  seaman, 
wliilst  returning;  on  hoard  his  employers'  ship,  fell  off 
tlu!  gangway  and  was  killed.  The  applicant  (widow) 
^ave  no  evidence  as  to  the.  purpose  for  which  the  deceased 
man  left  his  ship  and  went  ashore.  Ilrl<l,  that  she  had 
not  discharged  the  onus  of  proving  that  the  accident 
arose  out  of  and  in  the  coarse  of  his  employment  (./'). 

liritilrr  V.  Oiffirrx  n/  SS.Xnit  {(/).  Whilst  a  steamship 
was  on  the  high  seas,  the  chief  cook  and  haker  was  lost 
overhoard.  The  weather  was  line,  the  ship  steady,  and 
tliere  was  a  good  hulwark  round  the  sides  of  the  ship. 
The  widow  claimed  compensation,  and  failed  for  the 
-ame  reason  as  in  the  case  ([uoted  ahove. 

Here  the  county  court  judge  had  apparently  found 
that  the  man  fell  overboard  and  was  accidentally 
drowned,  and  had  awarded  compensation.  Ilild,  that 
though  a  court  may  draw  an  infere-ice  from  proved  facts 
where  there  may  be  no  direct  evidence  of  the  cause  of 
death,  yet  in  the  present  case  the  evidence  given  did  not 
justify  the  inference  of  accidental  death  arising  out  of 
and  in  the  course  of  the  employment.  Such  an  inference 
was,  in  fact,  only  a  guess. 

(0  [190S]  2  K.  B.  920 ;  78  L.  J.  K.  B.  20 ;  24  T.  L.  R.  887. 

(/■)  In  giving  judgment  in  this  case  Co/.kns-Hardv,  ir.B.,  says: 
..'j-j/_.^3  i^  ,,r.  jirc^'.imption  i in  favour  of  tho  ftpnlicant.  If  the  oniy 
pviikMue  is  equallv  consistent  with  cither  view  the  applieant  fails." 

(.;)  [l'.K)'J]  'i  K.  B.  41 ;  78  L.  J.  K.  B.  533, 
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Miirslnill  V.  ihni.rx  <•/  SS.  117/-/  /;,i.s-  i^).  'J'lic  facts 
ol  lliis  (MM!  were!  iiliuost  idoiiticii,!  with  tlioso  of  liimli  r'n 
Cis,,  siipnt.  Mini  tlu!  (U'l'isioii  Wiis  In  tho  siimi.'  (sITect. 
Tlic  <|U(sli()n  niiscd  l»y  lioth  (jiiscs  is  propoiinilcMl  ami 
aiiswerod  liv  1''m;t(:iii:i;  Moilton,  L.J.,  in  his  jiidKiiU'iit 
ill  this  cast!  as  follows  :  "  Ts  the  iiii('\[)laiiu'(l  drowiiiiif; 
of  a  sailor  l)y  falliiifj;  from  his  ship  when  at  sua  a 
siithcit'iit ///•/;«((  /i/'/,' ciisi;  for  compensation  •.'  W'.;  have 
dicidfd  that  it  is  not." 

Cliarhs  V.  W'ltlLrr  (i).  In  this  case  tho  cause  of  dcatii 
was  a.i,'ain  left  in  doiil)t,  and  the  applicant  for  compun- 
salion  tlicreforo  faih>d. 

Whilst  it  is  true  tliat  if  the  wliolo  case  is  left  in  d<)ul)t 
the  applicant  must  fail,  llii'  iiifcrence  to  he  drawn  from 
facts  proved  is  an  inferencu  of  fact.  On  the  inference 
to  l;e  drawn  from  facts,  ditl'erent  oiiinions  may  and  often 
arc  formed.  If  the  facts  are  capable  of  supportiiif,'  the 
inference  drawn  from  tliem  by  an  arbitrator  acting; 
under  the  Workmen's  Compensation  Act,  the  Court  of 
Apjieal  cannot  interfere.  Tliis  is  shown  by  the  case 
of  Mili-lhll  V.  (ihuiiiiniiiii  Colli  ('it.  (J).  The  county  court 
jud^e  in  this  case  held  that  he  was  not  at  liberty  to  draw 
the  inference  that  the  accident  ha2)i)ened  in  the  course 
of,  and  arose  out  of  the  employment.  On  appeal  the 
Court  of  Appi'al  thouf^ht  the  facts  of  the  case  would 
support  such  an  inference  if  it  were  drawn,  and  sent  the 
cast!  liack  to  the  county  court  judfj;e  to  deal  with.  The 
facts  in  tlie  case  Were  these.  The  decease<l  man  went 
to  his  work  at  a  (piarter  to  six  p.m.,  and  at  that  time  was 
uninjured.  lie  returned  home  next  morning  between 
half-past  live  and  six  o'clock  with  his  hand  iiijure<l. 
The  ai)i)licant  (his  widow)  proved  that  he  came  straight 
to  her  bedroom  in  his  working  clothes,  with  the  first 
linger  of  his  left  hand  crushed,  and  the  skin  broken. 
He  had  not  washed  his  hand,  but  there  was  a  piece  of 

{h)  ri909]  2  K.  B.  4C.  (i)  25  T.  L.  R.  COO. 

(i)  2.S  T.  L.  R,  .088. 
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ni|^  round  it.  A  ijoiillicc  was  iii)pluil,  and  the  man  i-on- 
tiiHiud  at  liis  work  for  sonm  dayH,  wIkmi  Idood  poisoning 
Mt  in  anil  he  died.  In  giving  judRnunt  Sir  (iouFU. 
JiAKNKS,  v.,  Hpoaks  thus:— "If  tho  known  facts  aro 
i'i|U!illy  consistent  with  either  (vlternativo  tho  plaintitY 
(appb'cant)  is  not  entitled  to  succeed,  l)ecause  no  one  can 
It  asonahly  draw  the  inference  in  his  favour;  hut  where 
the  known  facts  are  (/.)  not  equally  consistent  the  case  is 
totally  different,  hecause  one  must  hrinr;  in  one's  know- 
k(lj,'e  of  what  happens  in  ordinary  life.  Applying  that 
here,  the  workman  was  engaged  in  work  at  which 
accidents  do 'happen,  and  the  probahility  therefore  is 
that  the  accident  happened  at  the  time  when  he  was  so 
engaged  rather  than  at  a  time  when,  in  his  ordinary 
course  of  life,  such  accidents  do  not  happen."  (/) 

The  result  of  these  cases  may  he  summed  up  as 
follows: — If  an  inference  favourable  to  the  applicant 
can  only  be  arrived  at  by  a  guess  the  applicant  fails.  The 
same  thing  happens  where  two  or  more  inferences  equally 
consistent  with  the  facts  arise  from  them.  Where  the 
probability  of  one  inference  which  the  facts  are  capable 
of  supporting  is  <l<arJii  more  probable  than  another, 
it  is  open  to  the  arbitrator  to  adopt  this  inference. 

This  inference  then  becomes  a  finding  of  fact,  and 
cannot  be  interfered  with  by  the  court  above. 


Decisions  o^  the  Words  Arising  out  of  and  in  the 
Course  of  the  Employment. — The  first  case  in  which 
tlie  scope  and  meaning  of  these  words  was  considered 
under  the  Act  of  181)7  was  that  of  ,S'/;((7//  v.  T.avcanhirc 
iiiiii  ]'(>rkslnrr  Jlail.  Co.  (iii).  In  this  case  the  deceased 
man,  whose  duty  was  to  collect  tickets  at  one  of 
respondents'  stations,  after  finishing  this  work,  jumped 

(k)  It  is  thought  tho  word  "  clearly  "  ought  to  he  used  to  make  the 
proposition  correct.  If  the  greater  probability  is  not  clear  to  the  arbi- 
trator, then  he  is  loft  in  iloiiht,  and  has  no  right  to  adopt  the  inference. 

I!)  See  also  Lovclady  v .  Berrie,  2  Butterworths'  C.  C.  62. 

[y  ■)  [1899]  1  Q.  B.  141 ;  68  L.  J.  Q.  B.  51 ;  79  L.  T.  633  ;  15  T.  L.  R.  C4. 
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Upon  llic  footlioanl  of  llio  tniiii,  after  it  was  in  motion, 
for  tlm  inujjOHf  of  speaking  to  a  pirl  in  one  of  tiu; 
('arriii;,'t's.  In  jumping  ntV  tlif  fnotiioard  he  fell  and 
was  killed.  The  county  court  jud^'c,  \vlio  arl)itratf(| 
upon  tlici  claim  for  comptMisation,  found  that  the  decoasud 
was  not  K'l'lty  <^l  serious  ami  wilful  misconduct  within 
s.  1  ci)  (c)  of  tlu'  Act;  hut  also  found  tliat  he  was 
not  cn^^'aj^'fd  in  any  act  of  service  at  the  time  of 
the  accident,  and  did  not  j  't  on  the  foothoard  for  any 
ohject  coniuictfid  with  his  employment,  hut  for  his  own 
pleasure.  He,  howcv(!r,  awarded  compensation.  The 
railway  company  appealed.  Tlu;  Court  of  Ap[»eal  held 
that,  upon  these  limlings,  the  accident  did  not  arise  out 
of  the  employment  -some  douht  heinj:j  expressed  whether 
it  even  arose  in  tln>  course  of  the  employment.  The 
appeal  was  allowed. 

In  this  case  the  workman,  as  we  have  seen,  was  doins 
something;  entirely  for  his  own  jjleasuro,  and  could  not 
111'  said  to  he  enj,'aj,'ed  in  the  performance  of  any  iluty 
which  ho  owed  to  his  employers. 

With  this  case  must  he  considered  that  of  Ihnsiui  v, 
Lniirashirr  (iinl  ]'tirl,sliirr  Jlnil.  ('i>.  (ii),  where  the  same 
principle  was  applied.     The  head  note  is  as  follows  : 

An  engine  driver  in  the  employ  of  a  railway  company 
had,  in  order  to  commence  his  day's  work,  to  go  in  the 
morniMg  to  the  company's  engine  sheil  His  proper  route 
to  the  engin(>  shed  was  through  a  gate  opening  from  the 
puhlic  road  on  to  the  railway,  and  thence  hy  a  pathway, 
which  did  not  cross  the  rails.  One  morning,  on  getting 
through  the  gate,  instead  of  going  along  the  pathway 
towards  the  engiTu;  shed,  he  went  in  the  opposite  direction, 
along  the  railway  to  a  signal-hox,  which  stood  in  the 
middle  of  the  line  with  rails  on  hoth  sides  of  it,  in  order 
to  get  some  information  from  the  signalman  for  his  own 
purposes.     After   ohtaining   the   information    which    he 

(n)  [1904]  1  K.  B.  242;  73  L.  J.  K.  B.  122  ;>89  L.  T.  715 ;  20  T.  L,  R. 
139, 
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n'i|iiiro(l,  ho  proceodod  from  tlip  siKiml-bnx  towards  tlm 
(■ii;,'iiHi  slied  alotif»  the  railway.  Soino  tinio  aftorwardn 
lit'  was  found  \\h\'^  on  tlm  lino  scrioiislN  iiijinvd,  Iiavitij; 
|)rcsiim!ilily  Ih'cii  run  down  liy  an  on;^in(\  itnd  ho  siih- 
siMiiiontly  died  of  his  injurifis.  On  a  claim  for  compcn- 
satinii  liy  his  dependants  against  tho  company  under  the 
\\'orkni(Mrs  Compensation  Act,  IH'IT: — llrhl,  that  tho 
ii('ci<lent  could  not  ho  said  to  have  arisen  out  of  and  in 
!hc  course  of  the  deceased  man's  employment,  and 
ihercfore  the  claim  for  compensation  must  fail.  </. 
('(Ill, II  V.  Sum  nil  ill  !■  mill  Mnxsriul  Ii'di  Co.,  jmst,  p.  .'KKi. 

In  another  case  the  same  rule  was  applied,  althou^'h 
the  workman  injured,  who  exceeded  his  duty,  did  so  with 
ilie  intention,  as  was  found,  of  furtherinj^  the  master's 
work. 

This  was  tho  case  of  Lmrr  v.  Vrarxnii  (»).  The  fact« 
loMiid  were  that  a  hoy  employed  in  a  pottery  M-orks, 
whose  solo  duties  were  to  make  up  halls  of  clay,  and 
hand  them  to  a  woman  who  worked  at  a  moulding 
machine,  and  afterwards  to  carry  away  the  pottery  when 
moulded,  had,  during  the  absence  of  the  woman,  got 
underneath  the  machine  for  the  purpose  of  cleaning  it. 
The  hoy  knew  it  was  not  any  part  of  his  duty  to  clean 
the  machine,  and  went  about  the  cleaning  in  a  careless 
and  reckless  manner,  but  nevertheless  with  the  intention 
of  furthering  the  master's  work.  He  was  held  not  to 
have  been  guilty  of  serious  and  wilful  misconduct.  Tho 
county  court  judge  awarded  compensation,  but  the  Court 
of  Ai)peal  held  that  on  these  facts  the  accident  did  not 
arise  out  of  and  in  the  course  of  the  employment,  and 
reversed  the  decision. 

In  connection  with  this  case  the  decision  in  /';•/-'/■  v. 
Slaitliiraiti'  Spiiiiiiiiii  ( 'o.  {]>)  should  be  consulted.  Here 
a  young  person  in  the  employment  of  the  occupiers  of 


(;.)  [1S99]  1  Q.  B.  261 ;  CS  J,.  J.  Q.  V..  122;  70  T,,  T,  r,5t  ;  1.-5  T.  T.,  H. 
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11  >|iiiiiiiii;4  mill,  iliiriii;^  tlii'  time  m'I  iipurt  fnc  tiitils,  was 
fnllliij    dilill;^'    |i;irls    nf    lllc    llliU'llilMTV    of    tllr    mill.       jlr 

hliitnl  tli.it  lit'  (lid  SI)  ('(Hit I'M rv  lo  onlcrs,  and  fur  iiis  (»\vii 
lUiiiiM  iiniit.  Till'  niii^^isti'iilrs,  lifforc  wIkhii  iIk^  factury 
(ic('ii|pii  rs  were  summitiiicl  uiKJcr  tlif  Kiu-tury  iiml  Work- 
shop Act,  1h7s,  s.  17  rl),  for  iillowin^  ii  yoiiii;,'  ihtsuii  to 
he  I  )ni>lnii,(l  iluriii^'  times  iiliotit'd  for  inciils,  found  us  ii 
iacl  that  liicn*  was  no  cvidciici'  of  iiiijilniiiiu  nt  in  coiilni- 
vciilion  of  the  .section  und  dismissed  the  siniiinons.  In 
ntlu'r  words,  tiiey  helieveil  the  l>oy's  account  that  ho 
was  aetin;^  at,'ainst  orders,  for  his  own  iiniuseiiient.  It 
was  lield  hy  a  hivisionu!  Court  that  the  niapiistriitis 
()iij,dit  to  liiive  convictiMl. 

We  do  not  cite  this  case  ns  a  decision  in  conflict  with 
Lnivr  V.  I'lKixiiii,  for  it  tiirneil  much  on  tho  wordinj^  of 
the  sections,  especially  s.  IM,  of  the  I'actory  and  Work- 
shop .Vet,  IHTH,  hut  as  a  caso  worthy  of  hein^  considered 
when  this  point  aj.'ain  arises. 

Tht!  word.s  "arisinp;  out  of  the  employment"  may  ho 
satisfied  if  it  is  shown  that  the  occupation  in  which  the 
workman  was  en^af,'ed,  though  not  strictly  part  of  his 
duties,  was  heinj:;  done  in  the  mutual  interest  of  the 
employer  and  himself.  Thus,  in  the  case  of  Mnnix  v. 
Mitifiir  III'  I.diiihitli  ((/),  a  watchman  was  employed  hy  a 
h)cal  authority  to  look  after  .sewer  work,  in  the  cour.se  of 
construction,  during  the  night-time.  His  special  duties 
were  to  protect  the  tools  and  keep  the  lamps  lighted  to 
jirevent  accidents.  A  watchhox  was  provided  for  him. 
Tools  were  kejit  in  a  .shanty  made  of  tres.sels  ami  poles 
and  covered  hy  a,  taipiulin.  On  the  iiiglit  of  the  accident, 
which  was  a  wtt  night,  he  went  into  the  shanty  for  the 
pur[)()se  of  cooking  for  himself  some  food  tlu're ;  tho 
shanty  fell  on  him  and  injured  him.  No  express  jiro- 
hihition  existed  against  his  using  the  shanty  for  this 
purpost! :  -//(/(/,  that  the;  accident  arose  out  of  the 
employment,   Collins,    M.K.,   saying,    that   the    act    of 

(2)  22  T.  L.  R.  2-2. 
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|i:(  |i;ii  in;;  ami  cf  tiiKiii;,'  fixxl  wiis  |iiirl  nf  ii  duty  wliu'li 
llir  worKiiiaii  n\\((i  Itotli  to  liis  i'iii|ilnycr  i.  .d  lo  liiiiisflf. 

Ill  ll'lnlrhriol  V.  liiiiiU  r  {!■)  till!  (lufisioii  in  tlu'  ftis«!  of 
l.''ii>  V.  I'liiixiiii,  siiiuii,  WiiH  (lisliii|;iiisli(;<l.  A  worknmii 
wlio  liiul  rtTtiivcil  onlcfH  not  to  loucli  iimcliiiicry,  wiis  in 
the  cniiist'  of  liis  duly  .sliiiriK'nin^'  liis  tools  on  u  ^'riml- 
>U>nv,  roliilcd  liy  nmcliiimry.  Tlio  niixeliinc-liiuid  liiivin;,' 
>li|i|)fd,  111)  t!iidfiivourf(l  to  rcpliico  it,  and  in  so  doin;; 
\\ii-i  iiijnrt^d:  -llilil,  llm  iirltitrator  liiiviiif;  found  lliiit 
till'  iicfidt'iit  iirosti  out  of  and  in  thn  (.'oursf  of  tlu; 
( iiiploynu'tit,  iintl  liiivin^;  iic^^iitivcd  stsrious  uiid  wilful 
iiiiscniidiict  on  tliu  purl  of  tlu;  worknmn,  llml  lio  was 
(  ntitlcd  to  ri'Covcr. 

This  iippfars  to  liuvc  liccii  a  case  of  a  workiinui  doin;^ 
ail  act  upon  an  enit'r;,'eney,  wliich,  altliout,'li  oiilsidt:  liis 
^'iiitTiil  iliiti«'s,  lu!  niiiy  easily  have  hidievt'il  himself 
jiislilied  in  perfonniiif,'. 

In  /."/(■'■  V.  I'liirxiiii,  xiiprd,  it  was  lulmitted  that  no 
iiiitr;:;eiH"y.  ri'(iuiriiif:j  or  (ixcusin;,'  the  workman  from 
lakiiit^  mion  himself  work  Wi.icii  it  was  not  his  ordinary 
duty  to  perform,  had  arisen.  In  Ki^inR  judgment  in  the 
case,  the  court  expressly  <,niarded  itself  from  expressing; 
any  opinion  as  to  what  Nvould  he  the  decision,  in  a  case 
where  tlu!  accident  arose  to  a  workman  whilst  taking' 
upon  himself  duties  owing  to  emergency. 

Workman  Acting  in  an  Emergency.  -Very  shortly 
iifterwanls  the  court  was  called  upon,  in  tlie  case  of 
/.''V.S-  V.  'I'lioiiiKu  (■•<},  to  decide  as  to  the  legal  position  of 
a  workman  performing  work  not  in  the  ordinary  courst! 
of  his  employiiieiit,  owing  to  an  emergenc}'.  A  workman 
ill  the  (Muployraent  of  the  respondent — a  mine  owner — • 
whose  duties  were  primarily  in  the  mine,  had  from  time 
to  time  to  take  reports  from  the  mine  to  the  ollice  of  the 
nlilu^  situated  ahoiit  a  mile  away.     In  contravention  of 

(-)  [1901 J  2  K.  B.  4S  ;  70  L.  J.  K.  I";.  540  ;  84  L.  T.  514  ;  IT  T.  L.  n. 
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the  speciiil  rules  of  the  colliery,  he  was  riding  down  to 
llic  ollicc  on  one  of  the  loaded  trucks  running  upon  a 
tramway  belonging  to  the  mine.  The  horse  drawing 
these  trucks  bolted,  and  th(!  workman  jumped  off,  and, 
in  endeavouring  to  stop  the  horse,  was  run  over  and 
killed. 

The  county  court  judge  found  that  the  riding  upon 
the  loaded  trucks,  although  a  breach  of  the  rules,  did 
not  constitute  serious  and  wilful  misconduct.  lie  further 
found  that,  if  it  did,  this  was  not  the  cause  of  the 
accident,  and  awarded  compensation. 

It  was  argued  for  the  mine  owner,  on  appeal,  tliat  the 
accident  did  not  arise  out  of  the  employment ;  that  there 
was  no  legal  duty  upon  the  workman,  who  was  not  in 
charge  of  the  horse,  to  attempt  to  stop  it ;  that  he  was 
in  fact  a  mere  volunteer.  The  court  refused  to  disturb 
the  award,  declaring  that  this  was  a  case  of  emergency, 
and  that  where  a  workman,  for  the  jirotictio))  of  ///s 
iiinyfrr's  iiiti nxtx,  took  upon  himself,  in  an  emergency, 
to  do  something  outside  his  general  employment,  an 
arl)itrator  was  justified  in  finding  that  an  accident 
occurring  to  him  at  such  time,  arose  out  of  and  in  the 
course  of  the  employment. 

Tlie  case  of  Iliqulmau  v.  /'oo/r,  decided  under  the 
present  Act  (/),  is  capable  of  defence  on  the  ground  of 
emergency,  thf)ngh  apparently  it  was  not  necessary  to 
invoke  tliis  [)rinciple.  A  man  was  left  in  charge  of 
lions,  but  willi  no  duly  to  interfere  with  them.  One 
of  them,  in  a  manner  unexplained,  escaped  from  its 
cage,  and  in  trying  to  get  it  l)ack  again  the  workman 
\\.',s  killed.  Uihh  that  the  accident  arose  out  of  and  in 
the  course  of  the  employment. 

In  the  case  of  McXirlioIan  v.  Dairsoii  («).  one  of  the 
questions  incidentally  arising  was  whether  the  accident 

(/)  25  T.  L.  R.  155. 

(u)  [ISOOj  1  Q.  B.  773  ;  GS  L.  J.  Q.  B.  470 ;  SO  L.  T.  317  ;  15  T.  L.  R. 
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arose  out  of  and  in  the  course  of  the  employment.  The 
liicts,  so  far  as  they  relate  to  this  point,  were  these :  The 
(loeeased,  for  whose  death  compensation  was  claimed, 
had  every  morning  to  start  an  engine,  which  was  fixed 
in  a  huilder's  temporary  shed,  and  which  worked  a 
mortar-crushiiig  pan,  situate  at  some  distance  outside 
the  shed.  After  starting  the  engine,  it  was  his  duty  to 
go  out  of  the  shed  by  the  front  doorway,  but  the  shed 
ctjuld  be  quitted  by  an  aperture  or  doorway  four  feet 
in  height  at  the  rear  of  the  shed.  To  get  to  this  door- 
way the  man  would  have  iuid  tu  get  under  the  revolving 
sliafting  worked  by  ihe  engine.  No  one  witnessed  the 
accident,  but  a  man  working  outside  the  shed,  hearing  a 
shout,  entered  and  found  deceased  had  been  caught  Ijy 
this  shafting,  and  was  already  dead. 

The  county  court  judge  held  that  there  was  no 
evidence  as  to  how  the  man  got  caught ;  that  he  might 
have  been  oiling  the  engine,  or  going  close  to  it  for  some 
l)arpose  connected  with  his  duty  of  looking  after  it,  but 
that  more  probably  he  was  stooping  to  get  under  the 
shafting  for  the  purpose  of  leaving  the  shed  by  the  back 
(■\it,  whicli  he  had  been  forbidden  to  do.  He  found  that 
the  onus  of  proving  serious  and  wilful  misconduct  was 
on  the  employer,  and  that  the  employer  had  not  satisfied 
it.  He  further  held,  the  onus  of  proving  tliat  the 
accident  arose  out  of  and  in  the  course  of  the  employ- 
uieiit  being  upon  the  applicant,  that  there  had  been  no 
evidence  given  on  his  behalf  to  satisfy  this  onus.  He 
therefore  refused  to  award  compensation.  The  Court  of 
Ai)peal  reversed  this  award,  and  held  that  the  plaintitl" 
was  entitled  to  compensation  upon  the  ground  that,  even 
assuming  that  the  workman  was  going  out  of  the  shed 
at  the  time  of  the  accident  by  getting  under  the  shafting, 
yet  he  was  going  out  of  the  shed  to  attend  to  work  whicii 
it  was  his  duty  to  perform,  and  this  act  not  amounting 
to  serious  and  wilful  misconduct,  the  injury  arose  out  of 
and  in  the  course  of  the  employment. 
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As  showing  thtit  the  workman  need  not  be  actually 
engaged  in  peiforniing  his  proper  work  at  the  moment 
of  the  accident,  and  that  it  may  be  sulKcient  if  he  reason- 
ably thinks  the  act  whicli  he  is  doing  is  the  performance 
of  a  duty  owed  to  his  master,  the  case  of  Ildnisun  v. 
li'liltdkir  Jhos.  (r)  may  be  consulted.  There  a  boy 
emi)loyed  to  grease  the  axles  of  railway  trucks,  wiiilst 
waiting  a  little  distance  from  the  place  where  he  worked 
for  trucks  to  come  up,  conceived  the  idea  (wrongly)  that 
the  points  were  against  the  engine,  and  began  to  pull  the 
lever  in  order  to  ojjen  them.  Whilst  so  doing  he  was 
injured  : — //(/(/,  that  there  was  evidence  that  this  acci- 
dent arose  out  of  and  in  the  course  of  his  emi)loyment. 

In  the  case  of  Jinxni  v.  Srott  (c)  the  meaning  of  the 
words  under  consideration  arose  in  a  somewhat  difterent 
connection.  The  applicant  for  compensation  was  a  lad 
who  was  employed  in  respondent's  factory  under  a 
particular  foreman  as  his  assistant,  and  to  do  odd  jobs 
under  his  direction.  Being  in  another  part  of  the 
factory  to  that  in  which  his  duties  lay,  he  was  told  by 
a  man  in  charge  of  a  machine,  who  iiimself  was  under 
the  orders  of  another  foreman,  to  oil  the  machine. 
The  lad,  knowing  the  man  had  no  authority  of  himself 
to  give  him  this  direction,  asked  who  said  he  was  to  do 
it,  and  was  told  in  reply  that  it  was  the  order  of  his 
own  foreman.  The  foreman  had  never  given  any  such 
order. 

The  boy,  believing  what  was  told  him,  proceeded  to  do 
the  work,  and  the  machine  being  in  motion,  he  received 
injury.  Compensation  was  awarded,  and  the  employers 
appealed. 

On  these  facts  the  sole  question  was :  Could  the  injury 
be  said  to  have  arisen  out  of  and  in  the  course  of  the 
en)ployment "? 

(v)  10  T.  Ii.  U.  lOS.    Sci!  also,  hldivanh  \\  InUniationiil    Coal  Co. 
Times,  Novcrabor  13tii,  l.SU'J;  5  \V.  C.  C.  21. 
(x)  Times,  Juno  12tli,  13'J'J  ;  1  W.  C.  C.  11. 
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Tlie  Court  of  Appeal  was  divided  in  opinion,  A.  L. 
Smith  and  Kigiiy,  L.J.J. ,  holding  that  there  was  evidence 
that  it  (lid,  Vaugiian  Williams,  L..].,  holding  that  there 
was  no  such  evidence. 

The  judgment  of  those  niemhers  of  the  Court  who 
ui)litld  the  award  was  based  upon  the  deduction  tli(;y 
(IniW  from  the  evidence,  that  the  hoy  was  an  odd  hoy 
aliout  the  works,  with  duties  so  loosely  defined  that  it 
iiii;j;ht  he  said  to  he  his  duty  to  conform  to  the  orders  of 
anyone  who  occupied  a  higher  position  than  himself  in 
the  Lini)loyment.  Vatgiian  Williams,  L..T.,  in  dissenting, 
pointi'd  out  that  in  his  opinion  it  was  impossible  to  sus- 
tain the  award  without  declaring  an  employer  responsible 
for  the  result  of  any  unauthorised  directions,  given  to  a 
l>i>y  by  ii  person  of  higher  grade  in  the  employment. 

Tn  Lnirri/  v.  Slujlicld  Coal  Co.  (//)  a  workman,  who  had 
nut  left  the  employment  but  was  not  working  on  a 
Saturday,  and  was  going  on  this  day  as  usual  to  draw 
liis  wages,  was  injured: — ILrlil,  that  such  injury  arose 
out  of  and  in  the  course  of  the  employment.  Compare 
with  Jiri/tloii  V.  Sinrart,  aittc,  p.  5. 

In  (ianc  v.  Xorton  Hill  Colliiii/  Co.  (c),  the  workman 
at  the  time  of  the  accident  was  leaving  the  emi)loyers' 
colliery  by  the  usual  way,  or  at  all  events  a  usual  and 
[icrniitted  way,  across  railway  lines  under  the  control  of 
the  employers  : — llild,  reversing  the  county  court  judge, 
that  the  accident  arose  out  of  and  in  the  course  of  the 
cuiployment. 

Other  cases  demanding  consideration  which  have 
arisen  upon  the  words  "arising  out  of  and  in  the 
course  of  the  employment  "  are  those  of  Losh  v. 
I'.ranx  («)  and  Smith  v.  Xoriiianttni  CoUicnj  Co., 
Limited  (h).     In  the  first  of  these  cases  a  girl    whose 


(ij)  24  T.  L.  K.  U2. 

U)  [I'JO'J]  2  K.  B.  539 ;  78  L.  J.  K.  B.  021 ;  25  T.  L.  K.  640. 

(")  lit  T.  L.  li.  142  ;  51  W.  R.  243. 

(0)  [1903]  1  K.  B.  204  ;  72  L.  J.  K.  B.  76  ;  88  L.  T.  5  ;  19  T.  L.  Ii.  128. 
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duty  was  to  pick  out  dirt  from  the  coal  as  it  passed 
over  a  belt  to  the  railway  waf:;ons,  was  injured  whilst 
starting  the  engine  which  worked  the  belt.  The  man 
whose  duty  it  was  to  start  the  engine  was  away  at 
(liiwier,  and  the  girl,  following  a  common  habit  amongst 
the  girls,  started  tlie  engine,  was  caught  by  the  machinery 
and  received  injury.  The  arbitrator  found  that  the  start- 
ing of  the  engine  was  no  part  of  the  girl's  duty,  and  he 
held  accordingly  that  the  accident  did  not  arise  "  out  of 
and  in  the  course  of  the  employment." 

The  Court  of  ai)peal  (Matuew,  L.J.,  dissenting)  upheld 
this  finding. 

In  giving  judgment,  CoLLiNh;,  M.ll.,  says  :  "  It  seemed 
to  be  clear  that  an  employer  was  at  liberty  to  define  the 
sphere  of  duty  of  his  workmen,  and  to  divide  the  labour 
of  his  workmen  into  unintelligent  and  skilled  labour.  .  .  . 
The  question  whether,  and  how  far,  one  sphere  was 
marked  off  from  another  was  a  Mv.e^tion  of  fact." 

This  dictum,  it  is  thought,  is  an  important  one.  It 
has  been  expressly  aj)proved  in  Scotland.  See  (ioshtii  v. 
(iillir.s ,(  ( 'o.  ((■).  If  an  employer  chooses  to  define  clearly 
the  scope  of  thy  duties  of  his  workmen,  and  this  fact  is 
known  to  the  workmen,  and  no  emergency  has  arisen,  it 
seems  entirely  reasonable  that  he  should  not  have  liabiUty 
imposed  upon  him  through  the  voluntary  and  gratuitous 
act  of  a  workman  who  takes  upon  himself  duties  in  a 
sphere  to  which  he  was  not  appointed,  for  the  duties  of 
which  he  may  be  uusuited  and  which  he  has  been 
forbidden  to  enter. 

In  the  second  case  a  boy  employed  at  the  respondents' 
colliery  had  been  suspended  for  misconduct,  and  told  by 
the  deputy  of  the  mine  to  go  to  the  pit  bottom,  where  liis 
conduct  would  be  inquired  into  by  the  under-manager  of 
the  mine.  Instead  of  doing  so,  the  boy  went  into  a  "  pass- 
by,"  and  remained  there  for  some  hours.  Whilst  in  the 
"  puss-by  "  he  was  accidentally  injured  by  a  fall  of  mineral, 
(t)  [1907]  S.  C.  63 ;  U  S.  L.  R.  71. 
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He  claimed  coiupensatioii,  but  iIk-  arhitiator  held  that 
under  these  circumstances  the  accident  did  not  arise 
'•  out  of  or  in  the  course  of  the  employment,"  and  made 
his  award  in  favour  of  the  respondents.  The  Court  of 
Appeal  upheld  this  award. 

Cases  deoided  on  the  words  "  Arising  out  of  and  in 
the  course  of  the  Employment "  under  the  present  Act. 

Altiioui,'h,  as  before  stated,  the  words  of  the  Act  of  1!)0(; 
lire  the  same  as  those  ai)pearins  in  the  Act  of  1897,  and 
the  decisions  under  the  former  Act  are,  in  so  far  as 
tliey  have  not  been  questioned,  authorities  at  the  present 
time  binding  the  Courts,  it  has  been  thought  best  to  give 
under  a  separate  heading  the  cases  decided  on  the 
nieiuiing  of  the  words  since  the  present  Act  came  into 
force. 

V  case  which  demands  attention  is  that  of  11(^1  v. 
(hrat  Wishrn  liaUwan  Co.  (d).  It  is  a  decision  of  the 
House  of  Lords,  and  may  be  said  to  establish  finally  the 
princii)le  propounded  in  the  first  decision  given  on  the 
words,  viz.  Smith  v.  Laiiraahur  aud  Yorlisliiir  llail.  Co., 
aiitr,  p.  :\r.).  This  principle  is,  that  where  the  workman 
is  doing  an  act  entirely  for  his  own  purposes,  and  in  no 
way,  either  directly  or  indirectly,  in  the  interest  of  his 
employer,  then,  however  harmless  such  an  act  may  be, 
lie  loses  the  protection  of  the  Act  whilst  he  is  so  engaged. 

The  facts  in  the  case  were  simple.  An  engine  driver 
left  his  enghie  and  crossed  a  siding  for  the  purpose  of 
receiving  from  a  friend  a  book,  unconnected  with  liis 
duties.  On  returning  he  was  knocked  down  by  a 
waggon  then  being  shunted  and  killed.  No  question  of 
serious  and  wilful  misconduct  was  raised.  As  the  Lord 
Chancellor  (Lord  Lokebcun)  put  it :  "  It  is  not  that  he 
violated  a  rule,  but  that  the  accident  did  not  arise  out  of 
or  take  place  in  the  course  of  the  employment  at  all. 
It  took  place  while  for  the  moment  he  quitted  his 
employment." 

{d}  [1909]  A.  C.  31 ;  78  L.  J.  K.  B.  31 ;  99  L.  T.  781 ;  25  T.  T,.  R.  3C. 
E.L.  '^   -^ 
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Thesis  worils,  "  wbile  for  a  luoinout  he  juitted  liis 
cinploy.neiit,'"  indicate  how  line  tlie  line  of  division  is.  A 
workman  may  l)e  without  the  protection  of  the  statute 
oiui  moment  iiiid  witliin  it  the  next,  and  tliis  may  occur 
durinj,'  a  time  in  wliieli  the  g»'neral  (hities  of  tht-  »'mi)h)y- 
mt'iit  eonlinue.     Tliis  is  shown  by  the  followini,'  cases. 

In  Jlithiftsiiii  V.  Alliii  Jiinn.,  Liiiiitiil  {<■),  a  ship's 
steward  went  ashore,  as  he  was  entitled  to  do,  for  his  own 
pleasure  in  the  evening,  and  returning  later,  more  or 
less  under  the  inlluence  of  liquor,  came  on  board  by  the 
cargo  skid,  in  stepping  from  which  he  slipped,  fell  into 
the  hold  and  was  fatally  injured.  II<lil,  tliat  the  accident 
arose  out  of  and  in  the  course  of  his  emplo^-ment. 

Here  whether  the  man  had  been  guilty  of  serious  and 
wilful  misconduct  did  not  arise,  for  the  injury  had 
resulted  in  death. 

In  Moitrr  V.  Mtiiirhrsti'r  Limrn,  Liniitiil  ( /'),  where  the 
facts  at  first  sight  appear  almost  identical,  the  decision 
was  adverse  to  the  claim  for  compensation.  A  fireman 
left  the  ship  and  went  ashore  to  ^irocure  articles  which 
were  necessary  for  his  own  convenience  and  comfort. 
On  returning  he  fell  from  a  ladder  fastened  to  the  ship's 
side  and  resting  on  the  quay  below.  This  was  the  only 
means  of  access  to  the  ship.  In  giving  judgment 
reversing  the  county  court  judge  who  had  awarded 
compensation,  Cozions-IIaudv,  M.Il.,  says:  "It  seems  to 
me  he  (the  seaman)  was  outside  the  protection  given  by 
tiie  Act  from  the  moment  he  left  the  shij)  until  he  got 
back  on  the  ship."' 

The  distinction  between  this  and  the  previous  case  is 
thin,  almost,  if  not  quite  to  breaking  point.  The  distinc- 
tion relied  on  by  the  majority  of  the  court  between  this 
case  and  Robertson's  {supra)  was  that  in  that  case  the 
seaman  had  got  on  board  the  vessel  and  fell  immediately 
through  the  hold,  whilst  in  this  the  man  fell  from  the 

((•)  77  r..  J.  K.  H.  1072  ;  'J8  L,  T.  821. 

(fj  Ll'JO'Ji  1  K.  a.  .117;  7S  L.  J.  K.  B.  4G3;  25  T.  L.  U.  202. 
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liuldor  ivttiiched  to  the  aide  of  the  ship.  Now  the 
iirI)itnitoi-  had  held  here  that  the  accident  arose  out  of 
and  in  the  course  of  his  employment. 

The  judgment  of  tlie  majority  of  the  Court  of  Appeal 
sioins  only  to  be  right  if  the  facts  in  this  case  caiuint 
support  the  inference  that  the  man  really  had  returned 
to  the  ship.  The  ladder  was  supplied  by  the  ship  and 
Wiis  the  only  means  of  access.  Was  it  not  precisely  the 
Slime  as  the  companion  ladder  of  a  ship,  which  is  part 
111  the  ship's  plant,  if  not  of  the  ship  itself? 

It  is  not  surprising  to  find  that  Fletcher  Moilton, 
L.J.,  dissented  from  this  decision,  nor  is  it  easy  to 
discover  fallacy  in  the  reasoning  by  which  he  arrives  at 
!i  conclusion,  different  from  that  of  the  majority  of  the 
court. 

The  case  was  said  to  be  governed  by  the  decision  in 
Mr] hmalil  V.  Oititrrx  of  .S'..S'.  Banana,  ante,  p,  H-ll,  but 
obvious  distinctions  exist  and  are  pointed  out  in  the 
jud^'uient  of  Fletcher  Moulton,  L.J. 

Further,  the  recent  decision  of  the  House  of  Lords  in 
JdiLxiiii  V.  Gcmrul  Slvain  Fi>ihin<j  Co.  (<i),  must  be 
rep;arded  as  increasing  the  doubt  with  which  this  case 
uuist  be  viewed.  That  was  a  case  where  the  House 
iH'Vcr-sed  the  decision  pronounced  by  the  Court  of  Session. 
riit>  facts  were  these :  A  watchman  employed  to  watch 
vessels  in  harbour,  during  the  period  of  duty  and  when 
lit'  bad  no  right  to  be  away,  went  a  short  distance  from 
lliti  harbour  to  get  himself  refreshment.  Returning  he 
ftl!  into  the  water  between  the  quay  and  the  vessels  and 
was  drowned.  It  was  sometimes  necessary  for  him  to  be 
oil  the  quay,  but  on  the  occasion  in  question  he  was 
tlicre  only  for  the  purpose  of  returning  to  the  vessels. 
Tlie  arbitrator  found  that  the  accident  arose  out  of  and 
in  the  course  of  the  employment.  The  Court  of  Session 
reversed  the  award,  which  was  restored  by  the  House  of 


(./)  78  L.  J.  P.  U8 ;  25  T.  L.  K.  787. 
rJO'J,  S.  C.  63 ;  46  S.  L.  E.  65. 
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Lords.  The  ground  of  the  decision  was  that  the  (question 
being  out;  of  fact  was  for  the  arbitrator,  subject  to  the 
well-known  rule  that  there  must  be  some  evidence  to 
support  his  finding.  Here  the  finding  was  an  inference  of 
tact  fiom  admitted  facts,  and  the  final  decision  involves 
an  acknowledgment  that  it  was  an  inference  reasonably 
<lrawn  from  the  facts  that  the  man  had,  when  the 
accident  occurred,  returned  to  his  work. 

Where  the  operation  in  which  the  workman  is  engaged 
at  the  time  of  the  accident,  though  primarily  undertaken 
in  his  own  interest,  is  yet  jointly  in  the  interest  of  his 
oiriloyer  and  hhuself,  or  a  necessary  incident  in  the 
oruinary  course  of  duty,  such  accident  may  be  said  to 
arise  out  of  and  in  the  course  of  his  employment. 

This  is  slunvn  by  such  cases  as  lilnnit  v.  Sairi/rr,  post, 
p.  'M'>2,  and  Morris  v.  Mai/or  of  Lanih,th,  uiitr,  p.  ;M(i, 
with  the  former  of  which  cases  comi>are  Hrii-c  v.  Fjlirunl 
IJoi/d,  lAinitriJ  {//),  where  the  workman  having  chosen 
for  his  own  purpose  to  take  his  meal  in  the  works  in  an 
unusual  place,  was  held  disentitled  to  recover. 

The  fact  that  the  injury  is  caused  by  a  very  unusual  or 
unexpected  risk,  does  not  prevent  the  claim  for  compensa- 
tion being  good,  if,  as  a  fact,  the  risk,  however  unusual, 
was  a  risk  of  the  employment.  Thus,  where  a  man 
employed  in  some  stables  was  bitten  by  the  stable  cat 
kept  by  the  employer,  the  accident  was  held  to  have 
arisen  out  of  and  in  the  course  of  the  employment. 
Jimrhiiiil  V.  ]\'ri;ilit  (/). 

Again,  a  case  may  fall  within  the  Act  though  caused 
whilst  the  workman  is  engaged  at  his  work,  by  some 
outside  agency  if  it  is  one  of  the  risks  of  the  service  to 
encounter  this,  and  the  incidents  of  the  service  render 
the  risks  greater  to  the  workman  than  they  are  to  an 
outsider.  See  Andnur  v.  l-'ailmrortli  IiKlustrial  Socn't/i, 
aiitr,  p. '6'd\),  and   ClialliH  \.  London  ami  South    U'cstirn 

(h)   [1909]  2  K.  B.  804  ;  '25  T.  L.  R.  75U. 

(i)  [1909]  K.  B.  963 ;  77  L.  J.  K.  B.  1071 ;  24  T.  L.  R.  862. 
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H'lil.  Co.,  liosf,  p.  H(>:1.  This,  howewr,  is  not  so  where 
llio  occurrciico  is  one  caused  hy  outside  agency  ijuite 
inespoctive  of  the  employment.  Thus,  in  ('/•««/,«■  v. 
W'i'iioi  (/.),  a  cockchafer  Hew  into  a  room  and  so 
iilarmed  a  lady's  maid  onga^jed  in  her  work  there,  that 
she  involuntarily,  in  lifting  her  hand  suddenly,  struck 
lier  eye  and  seriously  injured  it.  Ilrlil,  that  the  accident 
(lid  not  arise  out  of  and  in  tlie  course  of  the  employment. 

The  Period  during  which  the  Workman  may  be  said 
to  be  in  the  course  of  the  Employment. — An  important 
case  in  which  this  question  was  fully  considered  hy  the 
Court  of  Appeal  is  the  case  of  Ilnhuxx  v.  Marhui  loid 
Ihuii's  (/).  The  circumstances  of  the  case  were  certainly 
sucli  as  to  warrant  a  difference  of  judicial  opinion  ns  to 
which  side  of  the  dividing  line  they  properly  fell  upon. 

The  deceased  man,  for  whose  death  compensation  was 
claimed,  was  employed  by  Mackay  and  Davies,  who  were 
railway  contractors.  This  firm  was  carrying  out  a 
contract  with  the  (Ireat  Western  Railway  Company  for 
llie  construction  and  alteration  of  sidings  at  the  Newport 
1  )ocks.  In  the  vicinity  of  the  docks  there  exists  a  largo 
number  of  lines  of  railway,  many  of  them  sidings,  and 
through  these  lines  run  the  main  lines  of  the  Great 
Western  Hallway.  Two  entrance  gates  to  the  dock 
premises  exist — one  known  as  the  "  "Waterloo  Gate,"  and 
the  other  as  the  "  Maesglas  Gate."  The  contractors' 
manager  had  told  the  men,  including  the  deceased,  to 
come  on  to  the  premises  by  means  of  the  "Waterloo  Gate. 
?)y  entering  at  this  gate  it  was  not  necessary  to  cross  the 
main  line  to  get  to  the  place  where  the  contractors'  work 
was  being  carried  on.  If  the  other  gate  was  used,  the 
main  lines  would  have  to  be  crossed  to  reach  the  work. 
The  contractors'  work  commenced  at  7  a.m.  At  about 
seven    or   eight  minutes  to  seven,   one  morning,   the 

{;.)  [1909]  2  K.  B.  635 ;  78  L.  .T.  K.  B.  994  ;  25  T.  L.  R.  632. 
(I)  [1899]  2  Q.  B.  319  ;  68  L.  J.  Q.  B.  724 ;  SO  L.  T.  831 ;  15  T.  L.  R. 
351. 
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fleconsod  itinti  wftH  seen  apparently  on  his  way  to  work, 
hut  walkiuf^  upon  the  main  lines,  and  at  a  distance  of  loO 
yards  from  tlio  place  where  liis  work  was  situated.  Ho 
was  at  this  time  and  place  struck  hy  an  exi)resH  train 
hclon^'iiiK  to  the  Great  Western  Hailway  Company,  and 
killed.  The  county  court  judso  held,  although  there  was 
no  direct  evidence  to  supi)ort  the  Iniding,  that  the  man 
laid  come  in  l)y  the  Waterloo  flate  as  directed,  and  had 
wandered  on  the  main  lines  owing  to  the  morning  Iwing 
dark  and  foggy,  and  awarded  compensation  to  his 
relatives. 

On  appeal  it  was  contended  on  hehalf  of  the  contractors 
that  this  accidei  did  not  arise  out  of  or  in  the  course  of 
the  deceaseil  man's  emi)loyment  within  s.  1  of  the  Act 
of  18J)7. 

The  chief  argument  on  the  other  side  was  that  the 
manager  having  given  directions  which  way  the  men 
should  enter  the  premises,  and  the  judge  having  found 
that  the  directions  were  oheyed,  the  deceased  man 
entered  upon  the  employment  as  soon  as  he  entered  the 
AVaterloo  Gate.  The  court,  hy  a  majority  (Romeu,  L.J., 
dissenting),  held  that  the  deceased  had  not  at  the  time 
entered  upon  his  employment ;  and  conseijucntly  that 
the  accident  did  not  arise  out  of  and  in  the  course  of  the 
emidoyment.  The  court  further  held  that  the  accident 
did  not  occur  on,  in,  or  ahout  the  works  of  the  con- 
tractors (ill). 

With  this  decision  must  he  considered  the  later  cases 
of  lIiiltiiiH  V.  (iiudt  Xortlirni  Hail.  Co.  (ii)  and  Jkiriis  v. 
Uhjimiii  !i  J  mil  Co.  (o),  although  neither  case  is  in  conflict 
with  the  opinions  therein  expressed. 

In  the  former  of  these  cases  the  facts  were  these : 

An  engine  cleaner,  generally  employed  by  the  railway 

(m)  Comparo  Scottish  decision  in  Catmi  v.  Summfrlec  Iron  Co.,  39 
So.  L,  R.  762 ;  Titnney  v.  Midland  Hail.  Co.,  L.  K.  1  C.  P.  291. 

(»)  [I'JOOj  2  g.  B.  4(W ;  09  L.  J.  Q.  B.  854 ;  83  L.  T.  44  ;  IG  T.  L.  R. 
412. 

(o)  16  T.  L.  R.  329. 
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foiiipiiny  lit  K.,  wiiH  Kent  by  his  employers  to  work  in  an 
» ii;,'iii(!  shod  at  II.,  about  four  mill's  distant.  The  work- 
man, who  Hvod  near  K.,  was  taken  ]>y  the  railway 
coiiipany,  free  of  cliarf:!c,  to  their  station  at  H.,  getting 
thiie  shortly  before  the  hour  for  commencing  work  in 
tlie  shed  At  tile  expiration  of  the  lir.st  day's  work  ho 
was  hrouj^ht  hack  to  K.  free  of  charge.  }[e  was  told  on 
tlit^  first  day  that  ho  could  cross  from  the  station  at  H. 
to  llie  eiif^ine  shed  either  hy  the  bridge  across  the  line  or 
thf  subway  umler  it.  On  the  second  morning  he,  with 
oilier  engine  cleaners  who  were  going  to  the  shed,  crossed 
the  metals  to  save  time,  that  being  a  shorter  route  than 
either  the  bridge  or  the  subway.  Whilst  so  crossing  ho 
was  knocked  down  by  an  express  train  and  fatally 
injured.  The  county  court  judge  awarded  compensation, 
litiiig  of  opinion  that  the  accident  arose  out  of  and  in 
the  course  of  the  deceased's  employment,  and  holding 
that  the  employment  began  when  the  man  entered  his 
einiiloyera'  train  at  K.  The  Court  of  Appeal  unanimously 
upheld  the  award. 

The  case  of  Hdliirux  v.  Mnhaif  and  hnvirx,  mipia, 
cited  in  the  argument,  was  not  distinguished  in  the 
judgment,  although  an  obvious  distinction  exists. 

In  the  other  case,  Ihtvivx  v.  Rhitiiunii  I  run  Co.,  xtipra, 
tiio  employers,  purely  for  the  convenience  of  their  work- 
men, ran  upon  their  private  mineral  railway  at  the 
commencement  and  close  of  each  working  day,  trains  for 
the  purpose  of  conveying  such  men  as  chose  to  use  them 
to,  or  near  to,  their  homes.  The  applicant  for  compen- 
sation, whilst  alighting  from  one  of  these  trains  near  his 
home,  and  three-quarters  of  a  mile  from  the  pit,  fell  and 
was  injured.  The  county  court  judge  found  that  it  was 
no  part  of  the  terms  of  the  employment  that  the  men 
should  be  conveyed  to  and  from  work.  That  the  running 
of  the  trains  was  a  pure  matter  of  grace  on  ihe  pert  of 
the  employers,  and  that  the  men  used  them,  when  they 
chose,  for  their  own  convenience,  and  with  no    '     Ration 
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t'l  <ln  hO.       ('|)()11  lllCSC  rmilillt^'S  he   li'lllSfii    (■■■liHn'11    .llii  U, 

anil  tlif  ('unit  iif  A|)|n';il  lii'ld  tliiit  lir  wus  riu;lil. 

.\ltln>ii;,'li  possessing  sonit^  similmity  ii>  lo  fiicts,  tlu-so 
{•uses  iiri'  (initf  <listinf^insliiilil(,',  and  arc  imi  in  conllict. 

In  lliihiisn'  i'liHi-,  siijiiK,  tln!  WDrknian  \va^  KilU'd  nn 
|i)'irnlst's  not  under  his  cmidoyiTs'  eoiiirnl.  ami.  Iwyond 
11  gcncnil  indication  of  tlic  routi!  wliich  the  tni|i!ovtr 
had  for  hiinsflf  and  workmen  leave  anil  lieence  to  u^e, 
no  orders  were  <,'iven  ilu!  deceased  as  to  tiie  wav  of 
Kettiii;-  to  th(^  work.  Still  less  did  tlio  employers,  as 
was  iho  cast)  in  llnliins'  I'ltm,  undertake  to  convtv  liim 
to  his  work,  Jii  tln!  former  case  ilu^  ariiiti.i'  i-  found 
that  tilt'  time  of  employment  iiad  not  commenced,  whilst 
in  the  latter  the  arhitrat(tr  fiamd  that  the  t'niplovmenl 
had  commenced  when  the  workman  j^oi  niio  the 
employers'  train  at  K.  in  pursuance  of  oi'deis  to  that 
effect. 

In  ])iirirs'  ('iisi',  siijini,  the  employers  were  found  hv 
the  arhitralor  to  havi^  offered  out  of  pure  kindness  a 
means  of  locomotion  for  such  workmen  as  chose  to 
avail  themsi  Ives  of  it,  and  tliat  the  wliole  arrarif^ement 
amounted  to  no  more  than  this  (ji). 

Ill  Sliarj)  v,  .Jnhnmiu  .(  Co.  (r/)  it  was  the  custom  for 
the  workmen  to  come  to  the  works  hy  train,  which 
arrived  liefore  the  time  of  commencing'  work.  The 
workmen  had,  within  three  minutes  after  tlie  time  fixed 
for  commencing  work  for  the  day,  to  deposit  a  ticket 
at  a  ticket  otheo  at  the  entraiico  of  the  works.  The 
employers  knew  that  it  was  the  [)ractico  of  the  men, 
after  depositing  their  ticket  to  go  for  refreshment  to  a 
mess  cahin  provided  hy  the  employers  on  the  works. 
One  of  the  workmen,  who  had,  as  usual,  arrived  ahout 
twenty  minutes  hefore  the  time  fixed  for  commencing  work, 
while  proceeding  to  deposit  his  ticket  at  the  ticket  othce, 

ip)  See  Vickery  v.  Great  Kastcrn  Rail.  Co.  79  L.  T.  121  ;  14  T.  L.  R, 
;"2. 

(H)  [1905]  2  K.  15.  1!30 ;  74  L.  J.  K.  B.5C6;  92  L.  T.  675;  21  T.  L.  R. 
482. 
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iiccidciilally  It'll  into  nil  t'xcavntioij  on  [hv.  work.-,  iicir 
tin  lickct  otiicc:  ll'hl,  tlnit  tilts  iii'C'itk'iit  iinmo  out  of 
,nul  III  liui  coiirsci  of  the  t  iiiiiloyiiiflit. 

Tile  CMsc  of  <  iiiKM,  'irlliji  il  ('"'.  V.  (iitliiiill  (ilccidt'il 
in  ilif  lloiisf  of  Lords  on  Mnridi  Ifltli,  VM)'>,  Init  not 
I.  portfil)  wiis  rcferreil  to  in  the  lust  ciiso.  Tlifit",  lliti 
lliiil  of  llAi.siiruY,  li.C,  Slid  lliat  lie.  could  not  iij^rw!  llmt 
lilt  fniploynii'iitof  ii  niinirilid  not  licfjin  till  liostrui'kcoal 
uiih  his  pick,  iind  that  tlit!  man  was  dtniiK  hoinclhiiiK  '>n 
helialf  of  IiIh  (•ni[)loy('rs,  and  that  was  essential  to  tlit! 
\\ork  which  he  hud  to  do,  wluii  on  the  way  to  the  ciiliiii 
l()  iivl  his  liUiip.  Sw,  on  the  HHiiit^  point,  Hrfi'lnii  v. 
,s/.  ii'iii,  2  Macti.  II.  Ii.  :{<t.  '(/'''■,  p.  ;">. 

In  a  case  under  the  jinsenl  .\ct,  of  (  ikh'ihx  v.  (imxt, 
K"ii  (I  S'itthfi'lil  {!■}  the  employers  ran  a  private  triiiii 
til  convey  such  of  their  etvlliers  as  ehosts  to  travel  by  it 
to  ihe  colliery  every  iiioniinj^,  and  to  take  them  home  to 
llio  village  in  which  many  of  them  resitled  at  nif^lit.  On« 
of  the  colliers,  whilst  waiting  on  the  platform  for  the 
train,  was  knocked  down  and  killed.  It  was  found  hy 
the  arbitrator  that  it  was  an  implied  term  of  the  contract 
of  service,  that  these  men  should  have  a  ri^jhl  to  travel 
to  and  fro  by  the  train  without  charge.  //'/(/,  upon  these 
iindin^s,  that  there  was  evidence  that  the  accitlent  arose 
out  of  and  in  the  ct)urse  of  the  employment.  Comp. 
Uiibiii'H  v.  (hint  Xiiiilirni  Hail.  ('".  '(»/<■,  p.  ;5.')H,  and 
Ihtrirn  V.  llhuiiiuiji  Iron  ('».  (iiitr,  p,  HaH,  also  the  recent 
case  of  WhUhimil  v.  . I ;»<»/(/ (s),  where,  on  very  similar 
facts,  the  decision  was  different  to  that  in  Cnniiiin'  ('(im; 
the  distinction  apparently  being,  that  in  Wliithrrail  v. 
Aninhl  the  service  had  never  commenced. 

The  preceding  decisions  show  that  employment  for  the 
[)uri>oses  of  this  Act  may  commence  before  the  work  itself 
begins.  The  workman,  when  he  enters  on  his  master's 
premises  for  the   purpose  of   his  work,  may  be  in  the 

(,)  [1908]  1  K.  B.  109 ;  77  L.  J.  K.  B,  32C ;  24  T.  L.  K.  189. 
(s)  yy  L.  T.  103. 
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employment  before  lie  can  reuci!.  .',^  spot  where  he  is  to 
be  aetuiilly  employe;! :  iind  the  same  may  be  said  of  the 
time  which  cliipsos  between  the  actual  cessation  of  his 
work,  and  tlu^  tinu-  when  ho  quits  the  premises.  It  is, 
we  think,  h.owever,  necessary  that  the  workman  should 
either  ])e  upon  the  land  occupied  by  the  employer,  or 
coming  to,  or  quittinfi;  the  land  in  a  particular  manner 
by  virtue  of  a  contract  with  the  employer,  before  he  can 
be  said  to  be  in  tlie  employment.  (Jonsult  now  Xnlan 
V.  I'ortrr  <{'■  Sims  (t). 

The  employment  may  also  continue  even  duriiiff  a 
temjtorary  cessation  of  work.  Thus,  in  llhucU  v.  Sairiirr 
(ii)  a  workman,  who  was  permitted,  hut  not  obliged,  to 
remain  on  the  premises  during  the  diniun*  hour,  was 
injured  by  a  wall  falling  upon  iiim  during  such  period 
of  time:  //'/'/,  that  he  had  not  ceased  to  be  in  the 
employment,  and  tiiat  the  accident  arose  out  of  and  in 
the  course  of  the  employment. 

The  injury  maj*  arise  out  of  the  employment  if  the 
workman,  in  consequence  of  sudden  illness,  los(!s  power 
of  self-control  and  meets  with  an  accident  owing  to  the 
[Misition  or  place  at  which  at  such  time  his  work  compels 
him  to  be.  Thus,  a  workman  who  being  on  a  ladder  or 
scaffolding,  faints,  or  has  a  tit,  and  in  consecpience  falls 
to  the  ground,  has,  it  is  thought,  suffered  personal  injury 
arising  out  of  and  in  the  course  of  his  employment. 
This  view  is  well  illustrated  by  the  case  of  WilliCH  v. 
Jhirrll,  (tiitr,  p.  ;}-20. 

Injury  Caused  by  Wilfully  Tortious  Act  of  Another.— 

It  has  been  pointed  out  (aiiti',  p.  Ki)  that  an  employer 
at  common  law  is  not  liable  for  the  wilful  misconduct 
of  his  servant.  "Whether  or  not  he  could  be  held  liable 
under  the  Workmen's  Compensation  Act,  1897,  for  the 
result  of  such  a  tortious  act  was  the  point  which  arose  in 

(/)  2  Buttorworths'  C.  C.  lOG. 

{u)  [l'J04]  1  K.  1).  271 ;  TJ  h.  J.  K.  B.  155 ;  89  L.  T.  G58  ;  20  T.  L.  K. 
105. 


In.tiry  from  Toi?Tinrs  Act. 


.3fi3 


tlio  case  of  Aniiitniir  v.  Lancdsliirr  ami  Vurhshin'  Hail. 
Cn,  (r).  Tlie  accident  in  this  case  happened  to  a  work- 
niiin  while  enp;nged  at  liis  work  through  the  wilfully 
tortious  act  of  a  fellow-workmen  which  had  no  relation 
wliatever  to  their  employment  :—II<l<l,  that  the  accident 
dill  not  arise  out  of  and  in  the  course  of  the  employ- 
ment (-."js). 

It  is  believed  that  the  same  reasoning  would  govern  a 
case  where  the  wilfully  tortious  act  was  connnitted  hy  an 
outsider,  not  by  a  fellow-workman ;  but  where  the  risk 
of  injury  from  the  acts  of  evilly-disposed  jiersons  may  be 
said  to  be  one  of  the  risks  of  the  employment,  the  case  is 
different.  Thus,  in  Challi>i  x.  Lniirlmi  awl  South  Wmtivii 
Hail.  Co.  0/),  where  an  engine  driver  received  injuries, 
from  which  he  subseciuently  died,  through  being  struck 
by  a  stone  thrown  from  a  railway  bridge  at  his  engine 
by  some  malicious  or  mischievous  person,  the  Court 
of  Appeal,  reversing  the  arbitrator,  held  that  the 
accident  }  '  arisen  out  of  and  in  the  course  of  the 
employmeiic. 

The  Masteu  of  the  1'  olls  (Collins,  M.R.)  said  in  this 
case,  "  It  seems  to  me  that  the  legislature,  in  framing  the 
Workmen's  Compensation  Act,  1897,  intended  to  provide 
for  the  risks  of  accident,  which  are  within  the  ordinary 
scope  of  the  particular  employment  in  which  the  work- 
man is  engaged.  No  doubt  the  Act  does  not  use  the 
expression  '  risks  incidental  to  the  employment ' ;  but 
the  interpretation  of  the  words  'accident  arishig  out  of 
and  in  the  course  of  the  employment'  appears  to  me 
necessarily  to  involve  the  consideration  of  the  question 

(X)  [1902"  2  K.  B.  178  ;  80  L.  T.  883 ;  18  T.  L.  U.  C48. 

(U)   [1905]  2  K.  B.  154  ;  74  L.  J.  K.  B.  569 ;  93  L.  T.  330 ;  21  T.  L.  It. 

486. 


Canadian  Notes. 

(228)  Tho  New  Brunswick  Act,  s.  5  (b),  expressly  provides  that  the 
workman  has  no  right  to  compensation  for  personal  injury  caused  by 
the  malicious  act  or' malicious  neglect  of  a  fellow-workmau  with  lulunt 
to  cause  personal  injury.    See  Appendix,  p.  948. 
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what  risks  aro  commonly  incidental  to  tlio  particular 
employment  in  (piestion.'" 

Tlie  point  apjain  arose  in  Fitzf/n-ahl  v.  ('htiLr  tV  Smi  (:), 
where  workmen,  as  a  practical  joke,  attached  a  fellow- 
workman  l)y  his  clothes  to  a  hoist,  and  then  hoisted  him 
some  fifty  feet  in  the  air,  when  he  fell  and  sustaitied 
serious  injury.  The  Court  of  Appeal  followed  its  ^)revious 
decision  in  Aiiiiitii<ir  v.  Laindxliiri'  (iikI  )'i<rl,x}nn-  linil. 
Co.  (hiijiik),  and  it  is  thought  no  one  will  cpiestion  that 
this  decision  was  ripht. 

The  I'higlish  decisions  on  the  point  have  been  followed 
in  Scotland  (see  inijo). 

Scottish  Decisions  upon  the  Words  "  Arising  out  of 
and  in  the  Course  of  the  Employment." — The  decision  of 
the  Court  of  Session  in  the  case  of  Fahoiirr  v.  LouiIdii 
(iiiil  (ildsiinir  Kiitihici'ihni  Cd.  (u)  was  in  strict  accordance 
with  the  principle  on  which  tlie  case  of  Annitaiir  v. 
I.iiiicaxli'uf  ami  Vi>il>ihin'  lUiiL  Co.,  snjira,  was  decided. 

In  this  case  a  workman,  whilst  at  his  work,  met  with 
an  accident  caused  by  a  fellow-workman,  who  at  the  time 
was  not  engaged  in  his  work,  but  was  indulging  in  horse- 
l)lay.  It  was  held  that  the  accident  did  not  arise  out  of 
and  in  the  course  of  the  employment  of  the  workman 
who  suffered  the  injury. 

The  proper  test,  which  appears  to  have  been  applied 
by  all  the  judges  of  the  Court  of  Session,  was  this: 
Could  the  accident  be  said  to  have  arisen  from  a  risk 
incidental  to  the  employment.  In  giving  judgment,  the 
Loiu)  JisTUK  Cr.KitK  said  :  "It  was  as  against  accidents 
incidental  to  the  special  employment  that  the  benefit  of 
this  statute  was  given."  Lord  Tuayneu  said  :  "  If  some 
servants  leave  their  work  and  indulge  in  horse-play  to 
the  injury  of  a  fellow-servant,  that  does  not  infer  liability 
on  the  employe!'.  It  cannot  be  said  to  be  incidental  to 
bis  business,  or  one  of  the  hazards  attached  to  it." 

(.-)  [1908]  2  K.  B.  79C  ;  77  L.  J.  K.  B.  1018 ;  "J"J  L.  T.  101. 
[(i)  3  F.  564  ;  38  Sc.  L.  R.  381. 


"AlllslXG   OUT   OF   TIIK   KmI'LOVMEKT."  .'50.' 

That  the  Hue  of  demarcation  between  circumstances  of 
this  kind  is  narrow  is  shown  by  the  two  cases  of  Mrlnti/rr 
V.  Ilixh/riH  ((■  Co.  (h)  and   Win.  J'xtiH  <(•  Co.  v.  Bnrlcji  (r). 

In  the  first  of  these  cases  the  apphcant's  hand  was 
injured  by  the  act  of  one  of  his  fellow-workmen,  roughly 
snatching  from  him  a  brush  to  which  he  (the  fellow- 
worknum)  was  entitled.  This  accident  was  held  to  have 
arisen  out  of  and  in  the  course  of  the  employment. 

In  the  second  case,  a  workman  was  trying  to  regain 
his  hutch  which  another  workman  had  taken  from  him, 
and  was  pursuing  him  for  this  purpose  when  a  third 
workman  threw  a  handful  of  dust  at  the  pursuer,  in 
trying  to  avoid  which  be  received  injury:  //(■/(/,  that 
the  accident  did  not  arise  out  of  and  in  the  course  of 
the  employment,  but  was  due  altogether  to  the  tortious 
act  of  a  fellow-workman. 

The  principle  that  oidy  risks  incidental  to  the  service 
are  covered  by  the  Act,  was  followed  and  applied  in  the 
case  of  Wilson  v.  Laimi  (*/). 

That  it  is  the  province  of  the  employer  to  control  the 
scope  of  the  duties  of  bis  workmen,  and  that  a  workman 
who  voluntarily,  and  without  necessity  undertakes  duties 
outside  the  area  limited,  places  himself  outside  llie  pro- 
lection  of  the  Act,  is  a  principle  recognised  in  Scotland 
as  in  England. 

The  judgment  of  the  Masteu  of  the  Rolls  (Collins), 
in  Lo!ih  V.  Krans  {antr,  p.  'A5'l)  on  this  point  was,  as  before 
stated,  approved  by  the  Scottish  Court  in  (in>ilan  v.  (iUVuf 
.(  Co.  {anti',  p.  ;-552),  and  has  been  rei)eatedly  applied. 

In  MriizicH  v.  McQiiilihan  (<■),  the  workman,  a  labourer 


(b)  GP.  17G;  41  Sc.  L.  H.  107. 

(. )  ;  1908]  S.  C.  545  ;  45  S.  L.  U.  416. 

(d)  [l'.K>3;  S.  ('.  1230;  4C  S.  L.  II.  843. 

(t)  2  F.  732;  .S7  Sc.  L.  U.  526.  .See  also  Callaghan  v.  .Ifaxi/v//,  2  P. 
420;  37  .Sc.  L.  U.  813  ;  Lcunaid  v.  liuird,  3  F.  890;  38  Sc.  h.  H.  049; 
iJeinie  v.  ('ah'donian  Hail.  Co.,  1  V.  1105;  3(!  Sc.  L.  U.  877:  (loi'dUt  v. 
CahdouuDi  Hail.  Co..  m  Sc.  L.  K.  759;  HeiuUrson  v.  Ulasguiv  Coijio- 
ratiou,  2  F.  1127;  37  Sc.  L.  li.  857;  .Mackmxic  v.  Colttum!  Jivn  Co., 
0  F.  8 ;  41  Sc.  L.  R.  C. 
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in  a  steam  joinery  shop,  whose  duties  were  not  connected 
with  the  machinery,  assisted  a  machine-man  to  replace 
some  loose  belting  whilst  the  machinery  was  in  motion, 
and  in  so  doing  was  killed.  It  was  found,  as  a  fact,  that 
tilt'  foreman  might  have  ordered  th(>  deceased  to  assist 
the  machine-man,  but  that  no  sucli  order  had  been 
given :—//(/(/,  that  the  accident  arose  out  of  and  in  the 
course  of  the  employment. 

There  appears  to  have  been  no  question  of  an  emer- 
gency in  this  case,  and  the  decision  must  be  regarded  as 
an  extreme  one. 

(.-"ompare  with  this  case,  the  English  decisions  in  Loirr 
V.  I'lurxDii,  tiiitf,  p.  Hi'j,  and  Bimni  v.  Smtt,  aiitr,  p.  f};>0. 

Compare  with  the  English  decision  of  IlnhirxH  v. 
MiichiiH  (lud  Ihiriix,  ante,  p.  ;557,  the  cases  of  Tndd  v. 
('(ilrdiiiiiuii  lUiil.  Co.  if);  (iilixim  v.  ll'ilxoii  (»/),  and 
Cutiin  v.  Siitiiiiirrlcf  Iron  Co.,  aiitr,  p.  ;:558. 

In  the  case  of  Dinhain  v.  Jiroiiii  (h),  the  Court  of 
Session  had  to  consider  the  effect  upon  the  words  wo 
are  considering  of  a  workman  sufferhig  injury  whilst 
adopting  an  unsafe  and  dangerous  way  of  doing  his 
work.  The  court  exi)ressed  the  opinion,  that  an  accident 
to  a  workman  may  be  attributable  to  his  adopting  a 
wrong  and  dangerous  method  of  doing  work  which  could 
be  done  sivfely,  and  at  the  same  time  may  be  an  accident 
arising  out  of  muI  in  the  course  of  the  employment 
within  llie  meaning  of  s.  1  of  the  Act. 

Tiie  EoKi)  riiKsiDKNT,  in  his  judgment,  says:  "The 
fact  that  a  man  takes  a  wrong  way  to  do  his  work  does 
not  prove  that  he  is  not  at  the  time  in  courst;  of  doing 
it.  If  at  any  given  time  a  man  is  not  in  the  cour.se  of 
his  employment,  this  means  that  he  has  for  the  time 
ceased  his  work  to  do  something  else  "  ((). 

if)  1  F.  1047  ;  3G  Sc.  L.  11.  784. 

(.;)  3  F.  061 ;  38  Sc.  I..  11.  iM. 

(/()  1  F.  27'J;  30  .Sc.  L.  11.  I'M. 

(i)  McXichol  V.  Spicris,  Gibb  tt  Co.,  1  F.  C04  ;  30  Sc.  L.  R.  428. 
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Tliii  rule  applied  in  England  that  the  workman  who 
IfiniM)  ..rily  does  something  entirely  for  his  own  purposes 
and  is  injured  whilst  so  doing,  has  placed  himself  outside 
ilie  protection  of  the  Act,  has  heen  applied  in  Scotland, 
with  qualitications  very  similar  to  those  recognised  hy 
llie  Knglish  decisions. 

The  following  cases  show  this  : — In  Krtiiun  v.  Flrniiiiii- 
tmi  Coal  <'<>.{,})  the  qualilication  of  tlie  general  rule,  viz. 
that  where  the  act  done,  though  primarily  for  the  work- 
man's own  purpose,  is  part  of  the  ordinary  course  of 
service,  was  recognised.  A  miner  left  the  pit  head  to 
get  a  drink  of  water  and  was  killed  whilst  returning  hy 
a  runaway  hutch  :  -Held,  that  the  accident  arose  out  of 
and  in  the  course  of  the  employment.  Comi)are  with  tiie 
Jlnglish  decisions  liloiilt  v.  Sair/ier,  ante,  p.  .^(52;  Munix 
V.  Miii/or  (if  Laiiibetli,  ante,  p.  850.  On  the  other  hand, 
ill  I'oicfU  V.  fMiicdsldre  Strd  Co.  (k),  where  some  hoys 
inii)roperly  got  on  to  wagons  on  the  respondents'  works, 
wliich  hegan  to  run  down  an  incline,  and  one  boy  jumped 
off,  and  in  trying  to  stop  the  wagons  was  killed,  it  was  held 
tliat  the  accident  did  not  arise  out  of  and  in  tlie  course 
of  the  employment.  In  this  case  there  was  a  finding 
of  serious  and  wilful  misconduct.  It  was  argued  that 
llie  facts  disclosed  an  emergency,  hut  the  court,  without 
dissenting  from  the  English  decision  of  llcm  v.  Thovwi, 
(iiitr,  p.  347,  held  that  the  emergency  was  not  an 
emergency  in  the  employer's  hi'siness,  but  one  created 
hy  the  workmen  themselves,  amongst  whom  was  the 
hoy  in  respect  of  whose  death  compensation  was  claimed. 
See  also  Huh;/  v.  I'liitciJ  CoUiiTicx  (/). 

In  lliiiihii  v.  CahiUmiun  Hail.  Co.  (in)  a  workman 
temporarily  left  his  work  and  crossed  the  lines  of  rail- 
way lielonging  to  the  employers  to  get  information  for  a 

0)  5  F.  164 ;  40  Sc.  L.  R.  144. 

(A)  0  F.  1039 ;  42  Sc.  L.  U.  231. 

{Ij  [1907]  .S.  C.  214. 

,(m)  [1907]  S.  C.  732 ;  44  S,  L.  R.  584. 
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purpose  not  ivipiired  l»y  tlm  employer's  business.  Whilst 
80  (loinp;  he  was  injured  :  Il>l,l,  that  the  accident  did 
not  arise  out  of  and  in  the  course  of  the  employment. 
Comp.  Ilr<d  V.  (iii'dt  U'istcni  Udil.  <'i>.,(iiitc,  p.  M5;<. 

Likewise  in  Mart  in  v.  Fnllritoii  .(■  To.  (/»)  a  workman 
wi-nt  aslioro  for  bread  at  a  time  when  he  had  been  told 
not  to  go,  and  in  returning  attempted  to  jump  from  the 
ijuay  on  to  the  ship,  though  a  proper  gangway  existed. 
He  fell  into  the  water  and  was  drowned :  -/M(/,  the 
accident  was  not  one  arising  out  of  and  in  the  course  of 
the  employment. 

The  same  principle  was  applied  with  the  same  con- 
sequences in  Miinisnii  v.  <'}ii<lr  Xuriiiutioii  Tnistim  (d). 

Jachxiiii  V.  (liinntl  Stram  ]-'ixlii)i<l  Co.,  uiitr,  p.  '.i')'), 
has  already  been  referred  to,  as  the  case  in  which  the 
House  of  Lords  overruled  the  decision  of  the  Court  of 
Session  and  restored  that  of  the  arbitrator. 

Emergency. — In  a  case  decided  subsequently  to  Viunll 
V.  lAtiinishiir  Still  Co.,  xiiinct,  the  question  of  emergency 
again  arose,  and  the  Court  of  Session  followed  the  English 
reasoning  in  III  rx  v.  Tltniiuix,  mitr,  p.  !J17.  LuinUiii  and 
Kiliiihiinih  SUqqniuj  ('n.  V.  lirnini  (y/). 

A  workman  was  suffocated  by  carbonic  acid  gas  whilst 
attempting  to  rescue  a  fellow-workman  from  the  futnes 
of  such  gas  -.—llihl,  that  the  accident  arose  out  of  and 
in  the  course  of  the  employment. 

In  this  case  there  was  an  emergency  arising  in  the 
employer's  business,  and  in  attempting  the  rescue  the 
workman  was  acting  in  his  employer's  interest,  as  well 
as  in  the  interests  of  humanity. 

If  the  workman  steps  out  of  the  sphere  of  his  duties 
to  oblige  a  fellow-workman,  when  no  circumstances  of 
emergency  exist,  he  generally  loses  the  ijrotection  of  the 
Act.    This  is  shown  by  the  case  of  McAUiiii  v.  I'l rthxhhr 

in)  riW81  S.  C.  103<J:  45  S.  L.  K,  S12, 
(o)  [1909]  S.  C.  59 ;  40  S.  L.  tt.  40. 
(p)  7  P.  488. 
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Ciiioitji  ('oiiiiril,  IVrxtrn)  Dixtrict  (q).  It  was  the  duty 
of  an  engine-man  in  charge  of  a  steam  roller  to  tire  his 
engine  for  the  purpose  of  getting  up  steam  hy  7  a.m. 
Temporary  sleeping  acconnnodation  was  provided  for 
him  near  his  work,  hut  on  one  occasion,  expecting  to  1)0 
late,  ho  arranged  with  a  surfaco-man,  whose  duties  had 
110  reference  to  the  engine  and  hoiler,  to  undertake  the 
firing  up  of  the  engine  for  him.  Whilst  doing  so  the 
surface-man  was  injunul: — Jlihl,  that  the  accident  did 
not  arise  out  of  and  in  tlie  course  of  the  employment. 
See  also  (ii)nlaH  v.  (lilliin  <('■  Co.  (/). 

A  striking  illustration  of  the  necessity  for  the  emergency 
(U'curring  in  relation  to  the  employer's  husiness  is  afforded 
liv  the  case  of  MiiUin  v.  />.  Y.  Stiirart  <(■  Co.  (.s),  where 
11  workman  sustained  injury  whilst,  at  great  peril  to 
liirastlf,  rescuing  a  fellow-workman  from  almost  certain 
death  :  —  //*'/»/,  that  the  accident  did  not  arise  out  of  the 
employment,  as  the  risk  to  which  the  fellow-workman 
was  exposed  arose  under  circumstances  which  could  not 
have  created  any  liahility  on  tlie  part  of  the  employers, 
even  though  the  anticipated  death  or  injury  had  not 
lieen  averted. 


Onus  of  Proof. — The  principle  propounded  in  the 
Scottish  decisions  as  to  onus  of  proof  resting  on  the 
applicant,  is  the  same  as  that  which  has  always  been 
declared  in  England.  The  general  application  of  the  rule 
ai)pears  in  such  cases  as  (i'lh'uti  v.  Star  Line,  Limitcil  (t), 
and  Carrick  or  Milh'r  v.  Tlir  Xorth  Biithh  Locomotirc 
Co.,  Liinifcd  («).  In  the  former  case  a  seaman  returned 
to  his  ship  intoxicated,  and  was  found  next  morning  at 
the  bottom  of  one  of  the  holds  of  the  ship.  In  the 
second  case   a  workman   was   found    dead   in   a  place 

(7)  8  F.  783  ;  43  Sc.  L.  R.  592. 

(»•)  44  So.  L.  U.  71. 

(s)  [19081  S.  C.  991 :  45  S.  L.  R.  729. 

(t)   [1908]  S.  C.  1258 ;  45  S.  L.  R.  935. 

(u)   [1909J  S.  C.  698;  46  S.  L.  R.  765. 
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where  he  had  no  hiisiness  to  bo,  and  no  evidence  was 
produced  as  to  how  he  «ot  there.     In  Iwlh   cases   the 
appHcant  failed   on   the   ground   that   he  had  not  dis- 
charf^ed  the  onus  of  proof. 
jyjoTK.— It  was  held  in  the  latter  of  these  cases  that 
there  was  no  power  in  the  Appeal  Court  to  remit 
the  case  to  the  arbitrator  to  enable  fresh  evidence 
to  be  obtained. 
A  case  where,  althoup;h  the  circumstances  attending 
the  accident  were  left  in  doubt,  the  inference  favourable 
to  the  applicant,  drawn  by  the  arbitrator,  was  held  on 
appeal  to  be  an  inference  which  the  facts  proved  were 
capable  of  supi)orting,  is  that  of  Mdrhiinxni  v.  U'hitrrrnxH 
or  Miller  (r).     An  engineer  on  a  steam  tug  which  was 
lying  moored  to  a  barge,  which  was  moored  to  a  jetty, 
at  5  A.M.  on  a  certain  morning  was  seen  in  his  bunk. 
An  hour  later  it  was  discovered  he  had  disappeared.     He 
was  subsequently  found  drowned  near  where  the  tug  had 
been  moored,  having  on  him  his  sleeping  clothes.     He 
was  a  man  of   cheerful   disposition  and  steady  habits. 
He   was   unable   to    swim.      The    arbitrator    drew   the 
inference  that   he  had  come  on  deck,  and  accidentally 
liillen  off  and  been  drowned,  and,  as  stated  above,  this 
finding  was  supported  (x). 

The  circimistances  surrounding  the  unexplained  death 
of  a  workman  may  be  sufficient  to  shift  the  onus  of 
j)roof  from  the  applicant  upon  the  employer. 

Thus  in  (Innit  v.  (HaKf/oir  dinl  SdhI'i  IT. .s/<;'h  Hail. 
r<i.  (//)  a  railway  policeman  was  found  dead  on  some 
sidings  of  the  railway,  and  there  was  no  evidence  as  to 
how  he  cam(!  to  be  there  :—I[>l<l,  that  it  being  the  duty 
of  a  policeman  to  protec  his  employers  premises  and 
property,  it  might  be  his  duty  to  l)e  on  any  part  of  the 

(i.)  [1900]  S.  C.  373  ;  4f>  R.  L.  K.  299. 

(.r)  The  judRmcnt  of  the  Loud  Piii^sident  (Lord  Oinkdin)  in  this,  as 
in  ;!i:u.V  other  (  a-O:;  under!  Sir  Art,  dr;vU  with  thi-  Uu-U  and  -rL'umonts 
in  ;i  ..iJsl  masterly  way.     They  are  all  well  worthy  of  careful  perusal. 

(>j)  [1908]  S.  C.  187 ;'  45  S.  L.  K.  128. 
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property  at  any  time  iind  for  purposes  only  known  to 
liiniKCilf.  The  onus  was  conseijuently  Hhifted  from  the 
applicant  to  the  employer,  and  the  employ(!r  not  l)einR 
alile  to  show  that  the  man  was  wrongfully  where  he  was 
at  the  time  of  the  accident,  the  applicant  was  entitled  to 
succeed. 


Other  Scottish  Decisions.— Although  the  Scottish 
(  nurt  has  recof:tni8ed  that  protection  may  continue  after 
tlio  actual  work  has  ceased,  and  whilst  the  workman 
is  in  the  course  of  quitting  the  premises;  yet  where 
ii  workman  left  his  work  by  an  unauthorised  route 
for  the  purpose  of  taking  a  short  cut  home,  it  was  held 
lilt'  accident  did  not  arise  out  of  and  in  the  course  of 
the  employment  {llalii/  v.  I'liitid  ColliiricH,  lAmiti'il  {z) ). 
(Vimp.  the  English  decisions  in  IIoIiiu'h  v.  Gnat 
S'lirtlnrii  IlaU.  Co.,  n»tr,  p.  i]')H,  Sharp  v.  ■/dhnson,  aiiti; 
p.  .'{(iO,  ilaiir  V.  Xnrtnii  Hill  CiiUinji  Co.,  aiit< ,  p.  'A'tl, 

The  incapacity  for  work  must  result  from  the  accident, 
hut  the  accident  may  be  the  rauna  ranmr  of  the  in- 
capacity as  well  as  the  raiiHa  raiimnx.  In  Malmu'  v. 
Ciiinrr  Irihh'  .('  Co.  (a)  a  workman  was  rendered  almost 
blind  as  the  direct  ett'ect  of  an  accident.  Subsequently 
it  was  alleged  in  consequence  of  his  physical  condition 
his  nervous  system  broke  down,  he  became  deranged  in 
mind,  and  committed  suicide.  Tfrhl,  that  these  facts, 
if  proved,  would  establish  a  personal  injury  by  accident 
resulting  in  death,  and  arising  out  of  and  in  the  course 
of  the  employment. 

If  incapacity  for  work  is  in  fact  occasioned  by  the 
lu'cident,  it  is  immaterial  that  a  similar  accident  would 
not  have  incapacitated  a  stronger  or  more  perfect  man. 
This  is  shown  by  the  case  of  /,/■<■  v.  ll'iii.  liaird  i(-  Co.  {!>), 
wliere  a  miner  already  suffering  from  nystagmus  in  one 

(-)  ri(Ki7i  w.  c.  211;  a  s.  r,.  it,  i'.).!. 

(a)  [1908]  S.  C.  17'.) ;  45  S.  L.  K.  851. 
(6)  [1908]  S.  C.  905;  45  S.  L.  R.  717. 
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eye  ^ot  sciious  injury  to  tho  oIIut.  Tho  ivrhitnvtor 
found  that  tl»'  injured  oye  had  recovered  so  far  ivs  it 
ever  would,  and  that  if  the  workman  had  not  suffered 
from  ny8ta;:;mus  of  the  other  eye  lie  would  he  ahle  to 
work.  He  therefore  refus('d  compensation.  //lA/,  that 
his  decision  was  wroiiR.  The  incapacity  in  such  circum- 
stances must  he  held  to  have  arisen  out  of  the  accident. 

Irish  Decisions  upon  the  words  "  arising  out  of  and 
in  the  course  of  the  Employment."  Several  decisions 
have  heen  pronounced  upon  these  words  hy  the  High 
Court,  or  tiie  Court  of  Appeal  in  Ireland. 

The  meaniiiR  of  "  course  of  the  employment "'  has 
l)een  construed  lihorally.  Thus  in  Xch<>ii  v.  liil/uHt 
( 'n,i>oi(tlii»i  (<■),  a  workman  had  {,'0»<^  to  the  coriwration 
othces  to  Ket  his  wages  and  was  returning  to  work  hy  a 
puhlic  tramcar.  In  RettiiiR  otT  the  car  he  was  injured. 
//./(/,  that  the  injury  aroso  out  of  and  in  the  course  of 
tlie  employment.  [In  the  authors  opinion  this  decision 
is  somewhat  douhtful.] 

In  MvKic  V.  (inat  Xorthern  Jlail.  ('<>.  (il),  the  work- 
man was  leaviiiR  his  employer's  premises  by  a  short  cut, 
which  route  was  not  authorised  but  was  used  hy  a 
number  of  the  workmen:— //(7</,  that  the  accident  arose 
out  of  and  in  the  course  of  his  employment.  Corap. 
//(//.  7  V.  I'nitrtl  Colliiriis,  Ijmited,  ante,  p.  371,  with 
which  this  decision  seems  in  direct  conflict. 

The  decision  in  Kcll/i  v.  Knr)/  I'lnintji  CoiinrH  (.),  that 
where  a  workman  engaged  in  ordinary  work  which  sub- 
jected liim  to  no  sjjecial  risk,  was  struck  hy  lightning, 
was  not  injured  hy  accident  arising  out  of  his  employ- 
ment, is  in  accordance  with  the  opinion  before  expressed 
See  aiitr,  p.  ;$:W. 

The  case  of  Coll  inn  v.  ('ullinii  (/)  was  a  very  peculiar 
one,  but  decided  on  the  principle  that  the  employer  is 


(c)  42  Ir.  L.  T.  223. 
(f)  42  Ir.  L.  T.  23. 


{(])  42  Ir.  L.  T.  132. 
(/)  [1907J  Ir.  L.  T.  104. 
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111)1  rfsiM)iiHil;le  for  iujiifv  ciu  ml  hy  ii  will'iiHy  tortious 
iict.  Work  uiulortiikeii  an. I  bt'iiiK  carried  ouL  l)y  a 
eoiilniclor  wiis  wimtotily  inttrferoil  \>iih  iiiul  (liiiiiiij^ed  l>y 
llio  tortiouH  act  of  somo  tisliennt'ii.  Thehc  men  lieiii^ 
iiskwl  to  pay  for  thu  damage  they  liad  caused  tliey 
refused,  and  sometliiuu  like  a  riot  arose.  Tlie  contractor 
uas  struck,  and  "  A.,"  one  of  his  workmen,  came  to  his 
iissistance.  "  A."  was  stahhed  hy  one  of  tlie  fishermen, 
and  died.  Il<l<l,  that  the  death  was  not  caused  hy  accident 
iiiisinR  out  of  and  in  the  c  \rso  of  tlie  employment. 

ll  is  believed  that  thougli  this  decison  may  he  right, 
il  iloes  not  show  that  in  all  circuni -itances  a  workman 
wlio  is  assaulted  whilst  defending  his  employer's 
property,  or  even  uie  employer  himself,  necessarily  loses 
the  protection  of  th.  Act. 

Consult  also  Clijl'onl  v.  •/<>//  (.</),  and  Miiij>lni  v. 
lUvnUh  (ll). 

Principles  Deducible  from  the   foregoing  Cases.- 

I'lom  the  foregoing  cases,  decided  upon  the  words 
'■  arising  out  of  and  in  the  course  of  the  employmci  I," 
ihi!  following  principles  may  be  deduced  : 

1.  That  the  onus  of  proving  both  that  the  accident 
arose  out  of,  and  in  the  course  of  the  emidoymenl, 
rests  upon  the  applicant. 

•2.  Tliat  the  accident  does  not  arise  out  of  and  in  the 
course  of  the  employment,  if  it  is  caused  hy  the 
workman  doing  something  entirely  for  his  own 
purposes ;  or 

n.  The  same  result  follows  when  the  workman  does 
something  which  is  no  part  of  his  duty  towards 
his  employer,  and  which  he  has  no  reasonable 
grounds  for  thinking  it  was  his  duty  to  do. 

4.  The  accident  may  arise  out  of  and  in  t\w  course 
of  the  employment,  if  the  act  which  occasioned 

(n)  43  Ir,  L.  T.  193  ;  32  Butterworths'  C.  G.  32. 
(/()  43  Ir.  L.  T.  126 ;  62  Butterworths'  C.  C.  103. 
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it,  ulUiouf^li  not  strictly  in  tliu  hCdpt:  of  the  work- 
nuiirs  uinployiuoiit,  is  doiiu  updu  an  I'lnert^iMicy. 

T).  It  muy  \m  said  Id  ariso  out  of  tho  tinploynioiit  if,  it 
l)ciiif,'  till)  workiuiiris  duty  to  do  tlin  act,  tlui  aceidiMit 
iirists  from  his  doinj;  it  in  an  improper  manner. 

(!.  It  may  ariso  out  of  and  in  tho  courso  of  tlio  omploy- 
nient,  if  occurrinj?  on  the  employer's  premises, 
when  tlio  workman  has  not  actually  commenced 
his  work,  or  after  he  has  finisiied. 

7.  Tl  may  arise  out  of  and  in  tho  course  of  tho  emiiloy- 
ment,  if,  the  workman's  duties  not  lieiufj  clearly 
defined,  he  may  reasonably  have  thought  it  a 
duty  to  do  the  thiiif^  in  tho  course  of  which  the 
accident  occurred. 

H.  It  does  not  arise  out  of  and  in  the  course  of  the 
employment,  if  occasioned  Ity  the  wilfully  tortious 
act  of  a  fellow-servant,  when  the  risk  of  such  an 
act  cannot  be  said  to  be  one  of  the  I'isks  incidental 
to  the  service. 

!).  It  may  arise  out  of  and  in  the  course  of  the  employ- 
ment if,  though  occasioned  tortiously,  even 
wilfully,  by  the  act  of  a  third  party,  the  risk  of 
injury  from  such  acts  is  found  to  be  one  of  the 
risks  incidental  to  the  employment. 


Locality— How  far  Material— By  the  Workmen's 
Comi)ensation  .\ct,  18!I7,  s.  1,  it  was  necessary  that  the 
employment  should  be  "  on,  or  in,  or  about "  the  works 
of  the  undertaker. 

The  words  were  held  to  refer  to  locality,  and  restricted, 
in  a  very  real  way,  the  liability  of  the  employer,  con- 
liuiu},'  it  to  such  accidents  as  happened  on,  or  in,  the 
premises  where  the  business  of  tho  employer  was  carried 
on,  or  at  places  in  close  contiguity  thereto. 

Several  attempts  were  made  to  induce  the  courts  to 
construe  the  words  "on,  in,  or  al»out,"  as  applying  to 
the  description  of  work  mentioned,  and  thus  including 
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ihe  Imaineaa  carriud  on  iuHtoiul  of  tho  pluco  whoro  it  wus 
Uiiniwl  on.  Thuso  iittumpta  weru  luisuccohHful,  for  as 
( Mily  ivs  tho  yiiivr  IHUK,  in  tho  ciwo  of  I'oiicll  v.  y<*<M(//  (i), 
llio  court  declartiil  itH  viuw  that  tho  words  must  refer  to 
U;ility,  and  locality  only. 

That  this  interpretation  was  correct,  and  was  tho 
intention  of  tho  legislature,  was  apparent  from  tho 
wording  of  8.  7  (3)  of  tho  Act,  which  declared  that 
"A  workman  employed  in  a  factory  which  is  a  ship- 
hiiililing  yard  shall  not  he  excluded  from  this  Act  hy 
ruason  only  that  tho  accident  aioso  outside  tho  yard  in 
the  course  of  his  work  upon  a  vessel  in  any  dock,  river, 
or  tidal  water  near  the  yard." 

The  meaning  placed  on  the  words  in  Vmcell  v.  Ihuwu, 
Hiq>m,  was  never  departed  from,  and  tho  question  which 
arose,  in  many  suhsequent  cases,  always  was,  did  tho 
accident,  out  of  which  tho  claim  arose,  occur  suthciently 
near  the  premises  of  the  employer  to  justify  the  arhitrator 
in  saying  that  it  occurred  "ahout"  his  premises.  See 
lliese  cases,  iiij'ra  (A). 

The  question  eventually  reached  the  House  of  Lords 
in  the  case  of  Bark  v.  IMc  Knr  .O  Co.  (/).  The  House 
atlirmed  tho  view  of  tho  Court  of  Api)eal  that  the  words 
referred  to  locality. 

Both  the  Scottish  and  Irish  Courts  placed  tho  same 
construction  upon  the  words  "  on,  or  in,  or  ahout,"  that 
was  given  to  them  hy  tho  English  courts.    See  (*(//•((  (**/). 

(1)  [ISU'JJ  1  Q.  B,  157  ;  08  L.  J.  Q.  B.  151 ;  7i»  I..  T.  C;U  ;  15 T.  L.  U.  05. 

m  Loath  V.  Ibh^Uon,  [18901  1  Q.  i5.  1003;  OH  I.  J.  Q.  B  405; 
sol'  T  341-  15T  L  K. '204;  (JhamWiiW  WIntehaven  Harbour  Cum- 
mi.sloners,  [18'J'J]  ;]  Q.  B.  132;  68  h.  3  Q-  »•  "^W;  «"  \'-  '^-  ^^ 
15  T  L.  H.  341 ;  F.nn  v.  MUhr,  [I'JOO]  1  Q.  B.  78S;  09  L.  J.  Cj.  B.  439; 
10  T.  L.  K.  205:  I'attUon  v.  WhtU;  20  T.  L.  H.  775  ;  Si>ucrys:  Dotdaii 
(!„s  and  Coke  Co.,  Limited,  [1U05J  2  IC.  B.  879;  75  L.  J.  K.  B.  5  ;  9d 
L.  T.  085;  22  T.  L.  H.  29. 

(l)  [1906]  A.  C.  325  ;  75  L.  J.  K.  B.  509;  94  L.  T.  802;  22  T.  L.  H.  5-48. 

(m)  Scottish  decisions:  Bell  and  Sime\-.  Whitlon,  1  F.  942 ;  36  Sc  L.  U. 
701  /Jr-^H-'v  r.!.'.-.i-!«.i>i  Will  Co..  IF.  1105-  36 Sc.  L.  K.  877  ;  Lam<j 
V.  v\.,(,w,  3  F.  31  ;  38  Sc.  L.  H.  29;  Strain  v.  Sloan,  3  F.  06;^ ;  38 
S.-  L  K.475;  Kent  v.  Z'o.t-r,  38  Sc.  L.  K.  482;  Mom.jhan  y  Lmled 
Collieries.  3  F.  119;  3S  Sc.  L.  It.  92;  ISathjatcs.  CakdoKian.  Hail.  Co., 
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Locality  Immaterial  under  the  present  Act  — Under 
tlio  Wurkmen's  Coinpeiisatioii  Act,  1!)0<5,  the  lociility 
where  tlie  iiceitlent  takes  place  is  ininiaterial  if  th3 
workman  is,  at  the  time  of  its  occurrence,  engaged  in 
the  employer's' husiness,  so  that  the  accident  c; 'i  be  saiil 
to  arise  out  of  and  in  the  course  of  the  employment. 

Exception  under  Section  4.— The  only  exception  to  the 
rule  that  locality  is  immaterial  arises  under  s.  4  of  tlie 
Act,  the  sectio!!  which  makes  the  principal  liable  to  pay 
compensation  to  the  workmen  of  his  contractors.  In 
tiiis  case  the  Act  declares  (s.  1  (4)  )  that— "This  section 
shall  not  apply  in  any  case  where  the  accident  occurred 
elsewhere  than  on,  or  in,  or  alwut  premises  on  which 
the  principal  has  undertaken  to  execute  the  work  or 
which  are  otherwise  under  his  control  or  management." 

The  reason  for  the  excejjtion  is  obvious,  for  otherwise 
tlie  principal  would  be  liable  to  pay  compensation  to  the 
workman  of  his  contractor,  whenever  it  could  be  shown 
tliat  the  workman  was  (mgaged  on  work  necessary  to  the 
work  undertaken  by  the  principal,  although  at  the  time 
of  the  accident  he  was  working  on  the  premises  and 
under  the  control  of  his  own  employer.  See  AmlntiH 
V.  Aiiilnirs  ami  Mkii-s  (;/). 

Although,  as  stated,  the  locality  where  the  casualty 
takes  i»lace  is  not,  as  it  formerly  was,  a  test  of  liability, 
it  may  still,  in  many  cases,  have  to  be  considered  in 
deciding  the  ([uestion  whether  or  not  the  accident  can 
proi)erly  l)e  said  to  have  arisen  out  of  and  in  the  course 
of  the  emplovnient. 

As  a  claimant  for  com[)ensation  has  i:i  every  case  to 
bring   himself   within    the  Act,  he   will   have   to  show, 

4  F.  3i:! ;  39  So.  L.  H.  2ir,  ■  Mooii,-y  v.  Ediubiinjh  Tnimiray/i  Co.,  4  F. 
H'.M);  38  Sc.  L.  U.  '2(M);  I-'cnjusun  v.  Bait  lay,  Sons  ,1-  Co.,  ^  F.  106; 
40  Sc.  L.  K.  58;  Mdchiiiic  \.  CoUm-.t.i  Iroii  (.o.,  C  F.  H ;  41  Sc.  L.  U.  C. 
Irish  docisions:  Cumjroix  v.  AiUflo-AmcihiniOd  Co.,  34  Ir.  L  T  K  50  " 
Jl/i.l</,im  V.  i/iin;.;!/,  I.  K.  [l<J03'j  2  K.  li.  511. 
(»i)  [I'JUSJ  '2  K.  U.  507 ;  77  L.  J.  K.  li.  971 ;  iW  L.  T.  211 ;  21  T.  L,  U. 
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wlii'iover  tl'"  i,;(:ident  occurretl,  that  it  arose  out  of  llio 
(■iii[)k)yiueii  lul  whilst  he  occupied  tlic  relation  of 
worlinian  t  ds  the  person  on  whom  tlie  claim  is 
niiulo.  This  may  he,  in  some  cases,  more  difficult  to 
estal)lish  when  the  accident  has  occurred  otf  the  em- 
ployer's premises. 

Coming  to  and  going  from  Work.— It  is  helicved  that 
il  will  not  ho  sullicient  for  a  workman  to  prove  that  he 
was  enf^aged  in  some  work  or  duty,  necessarily  [jrelimi- 
nary  to,  or  consequent  upon,  the  duties  i)wed  to  his 
employer,  at  all  events  where  the  choice  of  time  and 
iiuthod  is  in  his  own  hands,  f.;i.  it  is  generally  a  pre- 
liminary to  entering  on  work  that  the  workman  has  to 
travel  to  the  place  where  the  work  is  to  he  done. 

In  one  sense,  it  may  he  said  to  he  a  part  of  his  duty 
to  get  to  such  place,  but  if  his  method  of  travelling  is 
not  controlled  by  the  employer,  if  he  is  a  free  agent, 
it  is  thought  this  qualified  duty  is  not  sufficient  to  raise, 
at  the  time,  the  relation  of  employer  and  workman. 

The  same  may  he  said  with  respect  to  the  time 
occupied  in  returning  home  from  work,  and  of  intervals 
allowed  for  meals  when  spent  off  the  employer's  premises. 

The  cases  decided  under  the  Act  of  1H'J7  will  he  very 
relevant  in  settling  such  points  where  the  relation  of 
employer  and  workman  exists  for  short  intermittent 
[)criods ;  and  see  now   the  decisions  under   the  Act  of 

rjoii,  aiitr,  pp.  yri7— ;{<)'j. 

Even  where  the  employer  directs  the  woikman  in 
respect  of  the  way  i»nd  means  by  which  ho  shall  travel 
to  or  leave  the  work,  care  umst  he  taken  to  see  that  this 
ih  a  direction  in  the  nature  of  a  command,  and  not  mere 
suggestion  or  advice.  The  distinction  between  advice 
and  the  exercise  of  authority  is  shown  b}'  such  cases  as 
lliiliicnH  V.  Markitif  ami  Ihiriin,  aiitf,  p.  ;557,  and  IIdIiikh 
V.  (in at  Xoithiin  liail.  Co.,  ante,  p.  858.  In  the  former 
of  these  cases,  the  workman  was  told  by  the  employer 
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the  route  to  take  to  arrive  at  his  work,  but  this  was  mere 
information  or  advice,  and  did  not  import  a  relation  of 
fcmi)loyer  and  workman  whilst  the  workman  was  so 
oceupifd.  In  the  latter  case,  the  workman  was  ordered 
h\  the  company  to  come  to  the  place  where  the  work 
was  situate  by  one  of  their  trains  and  to  present  himself 
at  the  station  at  a  time  fixed  by  the  company,  and  to 
travel  by  a  train  selected  by  them.  These  circumstances 
were  held  sufficient  to  create  the  relation  of  master  and 
Avorkman  during  the  time  the  journey  was  being  performed. 

Again,  in  the  case  of  Jhiriot  v.  Illtf/ininif  Inm  Co., 
aiiti;  p.  358,  a  convenient  way  for  leaving  the  work  was 
provided  by  the  employers,  but  it  was  optional  with  the 
workmen  to  make  use  of  such  means ;  no  authority  or 
control  was  exercised  over  them  in  this  respect,  and 
consecpiently  during  the  time  the  means  so  oti'ered  were 
accepted,  no  responsibility  rested  on  the  employers,  but 
it  is  now  necessary  to  coiii[)are  with  these  cases  the 
decisions  in  I'mitinn  y.  (liuxt,  Ki  <n  li  Xrttli/ulil ;  ]\'hit- 
liridil  V.  Anidlil,  (iitlr,  [).  ;jt)l,  and  \(ilaii  v.  I'luter  <t  Sons, 
itiitt ,  p.  'M\'l. 

With  regard  to  intervals  in  the  course  of  the  service, 
the  judgment  of  Matukw,  L.J.  (tliougii  a  dissenting 
judgment),  in  Jicnsim  v.  Luiicaxltirf  and  yorh>i1tii<'  Rail. 
('•I..  Kiitr,  p,  ;Mt,  may  be  considered.  There  the 
Loi!i>  .)i  STICK  says  (p.  251):  "1  do  not  think 
till;  pi-()l('clion  given  by  the  Act  can  be  confined  to  the 
lime  (hiring  which  a  workman  is  actually  engaged  in 
manual  labour,  and  that  he  would  not  be  protected 
during  llu;  intervals  of  leisure  which  may  occur  in  the 
course  of  his  daily  employment.  The  workman  is  not  a 
machine,  and  nuist  be  treated  as  likely  to  act  as  work- 
men ordinarily  would  during  such  intervals ;  and  as 
regards  any  reasonable  use  which,  while  on  the  emjiloyer's 
premises,  ho  may  make  of  moments  when  he  is  not 
actually  working,  I  nuist  not  be  supposed  to  say  that  he 
would  be  thereby  deprived  of  the  i)rotection  of  the  Act." 
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ClIAl'TEU  IV. 


THE  PERSOXS  ENTITLED  TO  RECEIVE  COM- 
TENSATIOX. 

Peusonh  Entitled  to  Receive  Compensation. 

{a)   The  Iiijiiiid   Wurknuiit. 

In  rcspoct  of  all  non-fatal  injuries,  it  is  the  injured  work- 
man himself  who  is  entitled  to  the  coiniu'iisation.  See 
meaninj^  of  "workman,"  uiit<,  p[).  •ll'l-  'Mii. 

If  the  workman  is  under  no  disahility,  he  may,  hy 
agreement,  and  without  arbitration  proceedinj,'s,  settle 
the   amount   of    the    weekly   payment   which    he   is    to 

receive. 

Whether  he  can  before  the  expiration  of  six  months 
a>,'ree  that  his  weekly  jjayments  shall  be  redeemed  by  pay- 
ment of  a  lump  sum  of  money  is  rather  doubtful.  It  may 
well  be  argued  that  the  primary  intention  of  the  Act  was 
that  an  injured  workman  should,  during  incapacity,  have 
a  weekly  payment,  a  proi)ortion  of  his  former  wag(;s, 
with  which  to  maintain  hhuself  and  often  his  family. 
The  right  given  to  the  euiployer  to  redeem  by  clause  17 
of  the  First  Schedule  to  the  Act,  was,  it  is  thought,  to 
enalile  him  to  get  rid,  after  a  reasonable  time,  of  an 
oliligation  which  would  otherwise  rest  upon  him  for  a  long 
time.  The  provision  seems  entirely  in  his  interest.  The 
proviso  at  the  end  of  clause  17,  nKjira,  says  this  clause  is 
not  to  ■  e  construed  as  preventing  agreements  being  made 
for  the  redemption  of  a  weekl\  jjayment  by  a  lump  sum. 
'I'his  is  Irue,  but  the  statute  throughout,  when  it  speaks 
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of  redemption,  seems  to  refer  to  redemption  after  six 
months,  and  by  its  very  terms  the  compensation  is  to  he 
a  weekly  payment  during  incapacity  (Sched.  1  (11)  (h) ). 

Further,  the  Act  now  reipiires  that  ii  memorandum  of 
an  agreement  for  redemption  of  a  weekly  payment  must 
he  registered  in  the  county  court,  and  gives  the  registrar 
[lower  to  refuse  registration  if  he  thinks  tht>  sum  is 
inadeijuate  or  the?  agreement  improperly  obtained.  Again, 
the  compensation  is  payable  not  only  to  the  injured  man, 
but  in  case  of  death  to  his  dependants.  The  right  of 
th(!  doiMiidants  is  an  independent  right.  Though  the 
weekly  [layments  made  to  the  workman,  or  a  sum  paid 
in  redemption  of  them,  must  he  deducted  from  the 
compensation  payable  to  the  dependants,  may  it  not  bo 
said  to  have  been  the  intention  that  this  should  be 
secured  to  them,  subject  only  to  the  employer's  statutory 
right  of  redemption?  All  this  seems  to  point  to  the 
only  redemption  referred  to  in  the  Act,  viz.  redemption 
after  payment  of  compensation  for  six  months. 

On  tlie  other  hand,  there  is  nothing  in  express  terms 
taking  away  the  right  of  a  person,  sni  Jnriit,  to  compromise 
a  benefit  to  which  lie  is  entitled  l)y  the  statute,  and 
at  pr(^sent  conse(|uently  the  tpiestion  must  be  regarded  as 
unsettled. 

The  compensation,  if  paid  under  an  agreement  or 
award,  must,  unless  paid  into  court,  be  paid  on  the 
recei[)t  of  the  worknum  himself  (Sched.  2  (14)  ). 

Workman  under  Legal  Disability.—Where  the  pay- 
ment is  a  weekly  payment  of  comiiensation  to  a  person 
under  .try  legal  disal)ility,  a  county  court  may,  on  appli- 
cation, in  accordanc(;  with  the  rules,  order  that  the  weekly 
payment  during  (Usability  bo  paid  into  court,  to  be  dealt 
with  in  the  same  way  as  money  paid  into  court  in  case  of 
death  (Sched.  1  (7) ). 

This  api)lication  may  be  made  either  by  the  person 
liable  to  make  such  payment  or  by,  or  on  liehalf  of,  the 
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piTSDn  entitled  to  such  payiuent  (W.  C.  H.  57  (1) ;  see 
Form  ni). 

If  the;  piiyment  is  awarded  hy  the  judge,  the  application 
niiiy  he  made  at,  or  inmiediatoly  after,  the  hearinj;  of  the 
l)roceedinK.s  (W.  ('.  R.  57  (2) ). 

In  any  other  case  such  an  application  may  ho  nia<lo 
eitlier  in  or  out  of  court,  on  notice  in  writiufr  served  on 
the  other  party  or  his  solicitor  live  days  hefore  the  hearing 
of  the  application,  unless  the  judge  or  registrar  gives 
leave  for  shorter  notice.  The  provisions  of  W.  V..  R.  AH, 
are  to  apply  (ib.  (;5) ). 

^\'eekly  payments  paid  into  court  are  to  he  paid  out 
liy  the  registrar,  or  otherwise  applied  for  the  henelit  of 
such  person  as  the  judge  may  direct,  in  the  same  inaniier 
as  money  paid  into  court  in  case  of  death,  under  W.  C.  R. 
5()  i/7;.  (4) ). 


Workman  who  Ceases  to  Reside  in  United  Kingdom. 

-  If  a  workman  receiving  weekly  payments  of  compen- 
sation ceases  to  reside  in  the  United  Kingdom,  he 
thereupon  ceases  to  he  entitled  to  receive  such  payments, 
unless  the  medical  referee  certifies  that  the  incapacity 
resulting  from  the  injury  is  likely  to  he  of  a  permanent 
nature  (Sched.  1.  (18) ). 

Where  a  workman  intends  to  cease  to  reside  in  the 
United  Kingdom,  and  wishes  to  reserve  his  right  to 
compensation  under  Sched.  1  (18»,  on  the  ground  that 
the  incapacity  is  of  a  permanent  nature,  he  must  apply 
to  the  registrar,  under  W.  ('.  li.  (50  (a),  to  refer  this  question 
to  a  medical  referee.     For  a[)plication  form,  see  Form  5(i.\. 

The  application  must  he  accompanied  hy  the  coj)y  of 
the  report  of  a  ujedical  I'l^i^'titioner  selected  hy  the 
workman  who  has  examined  the  workman  on  his  appli- 
cation. This  report  must  set  out  the  nature  of  the 
incapacity  alleged  to  he  the  result  of  the  injury  (W.  C.  R. 

(a)  Rule  60,  which  rogiilates  such  applications,  has  been  amended  by 
the  W.  C.  Rules,  19J8,  and  the  forms  somewhat  varied. 
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I'JOH,  IT.  fiO  ;n,  and  a  copy  of  llio  ni)pIiciition  and  rciwrt 
must  lu)  served  on  tlio  cnijjloycM'  or  his  solicitor.  Tlio 
eniplovor  may  tlun-cupon  rtvinire  the  workman  to  l)o 
o\amined  hy  a  medical  practitioner  provided  and  paid  ]»y 
him,  in  accordance  with  parap;raph  11  of  tho  First 
Schedule  to  the  Act.  In  this  case  ho  must,  before  the 
hearinj;,  furnish  a  cojjy  of  the  rejwrt  to  the  workman, 
and  file  one  for  the  medical  referee  (W.  C.  R.,  IDOH, 
r.  r,0(t)). 

Either  tlie  employer  or  the  workman  may,  before  or  at 
W.I'  lieariu^',  submit  statements  in  writing  to  the  ref^istrar 
witfi  coj)ies  thereof  for  the  medical  referee  (///.  (1)  (a) ). 
Tlie  re<iistriir  must  refer  the  matter  to  the  medical 
referee  (  Form  ."iT.v)  if  he  is  satisfied  of  the  IkduI  fnhs 
of  tlie  ap[)liciition. 

If  he  refuses  the  iipplication,  he  must,  on  the  appli- 
ciui!"s  re(pic>I.  refer  the  niatter  to  the  judge. 

if  tlie  ordti'  i  made,  a.:  order  iiuist  also  be  made  for 
lli(  workman  to  suiimit  himseU'  for  examination  to  a 
meilical  referrc  as  under  Order  ;"♦,  rr.  ;5^(i  {iU.  ft).  Copies 
of  any  statements  in  writing  made  as  above  must  be 
forwanled  to  she  medieal  nferee  iih.  ((!)  (a) ). 

Tlie  meilical  referee  must  report  to  the  registrar  as  to 
The  nature  and  cause  of  the  incapacity,  and  whether  the 
iuie  is  tntal  or  partial,  in  Form  al,  and  the  registrar 
•roceeds  .according  to  v.  51  (K). 

If  (he  medical  referee  certifies  that  the  incapacity  is 
\i'Iy  to  be  permanent,  lli((  registrar  must,  on  appHca- 
uon,  furnish  to  the  workman  a  sealed  copy  certified  in 
his  own  handwriting  of  such  certificate,  and  a  cojiy 
sealed  and  certilied  in  the  same  way  of  tlu!  award  or 
document  un(U>r  which  the  comi)ensation  is  due,  also  a 
certificate  of  identity  in  Form  HSa  and  the  necessary 
notice  and  forms  (Foriiis  T)!)  -»)1)  enabling  the  workman, 
when  residing  abroail,  to  obtain  the  compensixtion 
(r.  f.O  (H^  ). 

The   registrar   must    procure    from    the    v.orkinan    a 
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spocimon    of    his    KiRimture,    and   file    the    same    for 
n.'lcniiu'e. 

llulo  CO,  clivnscs  (0)  (1«),  of  W.  C.  R.  proserilnj  the 
slops  to  1)0  taken  and  forjns  to  l>c  used  (see  Forms 
(;i_«;8)  by  the  workman,  when  abroad,  for  the  puriiose 
()[  obtaining  the  compensation. 

In  Case  of  Death.  -The  persons  entitled  to  receive 
fonipensiition  where  the  injury  results  in  death  are  : 

(a)  The  legal  personal  representative  of  the  deceased 

workman  (s.  lil). 

(b)  His  dependants  (//).)• 

(c)  The  person  to  wliom  the  medical  attendance  and 

burial  are  due  (H>. ,-  Sched.  1  ('))). 
(a^  As  in  all  cases  the  compensation  payable  to  depen- 
dants in  case  of  death,  unless  otherwise  ordered,  is  to  bo 
paid  into  court  (Sched.  1  (5));  the  only  compensation 
which  the  legal  personal  representative  can  now  receive 
is  the  sum,  not  exceeding  4*10,  for  medical  attendance 
and  burial  under  Sched.  1  (1)  (a)  (iii.).     Form  M. 

(h)  Dependants,  Who  are?— '"Dependants' means 
sucli  of  the  members  of  the  workman's  family  as  were 
wholly  or  in  part  dependent  upon  the  earnings  of  the 
workman  at  the  time  of  his  death,  or  would  but  for  the 
incapacity  due  to  the  accident  have  been  so  dependent, 
iuid  where  the  workman,  l)eing  the  parent  or  grandi)arent 
nf  :in  illegitimate  child,  leaves  such  a  child  so  dependent 
upon  his  earnings,  or,  being  an  illegitimate  child,  leaves 
a  i)arent  or  gran<lparent  so  dependent  upon  his  earnings, 
sliall  include  such  an  illegitimate  child  and  i)arent  or 
grandparent  resiiectively  "  (s.  1!J). 

" '  ;Member  of  a  family '  means  wife  or  husband, 
father,  mother,  grandfather,  grandmother,  step-father, 
step-mother,  son,  daughter,  grandson,  granddaughter, 
step-son,  step-daughter,  brother,  sister,  half-brother, 
half-sister  "  (ifc.). 
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rndcr  tlio  Act  of  1H07  the  i)ersniis  entitled  to  receivo 
cniiuM'iisiitioii,  as  dciM'inliuits,  in  Knf,'lainl  and  Ireland 
were  tlic  nlalives  named  in  fiord  Cuniiiltell's  Act  (0  i'^- 
](»  Vict.  c.  !t:h,  as  amended  hy  27  \-  28  Vict.  c.  U')  cji'.i). 
See  tiiitr,  Cliai).  VI.,  p.  IHO. 

These  statntes  did  iml  include  hrotlier  or  sister,  or 
liaif-liiollu'r  or  half-sister,  or  an  ille;,'itiniate  child  or  the 
parents  or  t,'randi)arents  of  such  n  child. 

In  Scotland  the  only  persons  who  could  sue  under  tlio 
Act  of  iH'.tT  were  such  relatives  of  tlm  deceased  as  hy  the 
law  of  Scotland  were  entitled  to  sue  for  solatium  for 
the  death  of  their  near  relative  (iiiitr,  p.  1!M). 

]\\  the  present  Act,  the  dependants  entitled  to  sue  are 
tlm  same  lhrou':;hout  the  whole  of  tht;  I'liittMl  Kingdom. 

"  Any  reference  to  a  workman  who  has  heen  injured 
shall,  where  llui  workman  is  dead,  inclmle  a  reference 
to  his  le^al  personal  representative  or  to  his  dependants 
or  other  i)erson  to  whom  or  for  whose  henelit  compensa- 
tion is  payahle  "'  (s.  115). 

No  douht  the  intention  of  this  somewhat  crude  clause 
is  that  where  death  has  resulted  to  a  workman  from  the 
personal  injury  which  he  has  sustained,  the  personal 
repre.seiitntive  or  dei)endants  or  "other  i)erson  "  tsliall, 
in  resjject  t)f  such  workman,  have  the  ri^ht  to  recover 
the  compensation  given  hy  the  Act. 

The  intention  is  made  clearer  by  the  words  in  clauses  1 
and  5  of  the  First  Schedule,  which  state  the  amount  of 
comjjensation  in  case  of  death  and  the  manner  in  whicli 
it  is  to  he  dealt  with. 

The  personal  rei)resentative  is,  of  course,  the  executor 
or  administrator  of  the  dead  workman. 


Canadian  Notes. 

|22'.»)  Sci;  Viii;:<iik  v.  thili-'k  Culinnhia  Coppt'r  C"..  12  B.  C.  H.  2^^ ; 
1  lliitt.  \V.  (.'.  C  Ud.  Th<>  (litinitioTis  of  "  (It'iHiidants  "  iin<l  "  nu'tulKT 
of  a  fuiiiilv  "  in  tho  .Mliirta  Act  arc  similar  to  tliose  in  iho  Kiinli>li  Act 
of  VMM'i.  i>i<i'i^  that  tlio  latter  tcrin  extends  also  to  adopted  i  liild  and 
fostor  parent.  In  Quebec  eariiiMJnsalioii  is  payable  to  tbe  consort,  to 
Icgitiinati'  ehildreii,  iUej^itiuiate  rhildreu  acknowledged  before  tho 
accident  and  to  aseeudauts  of  whom  tho  deceased  wsus  the  only  support. 
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Dependency  muat  Exist  at  the  Time  of  Death.    Tim 

.Itpfiidiuils  iiiiist,  I)y  till'  woiils  (if  H.  l;{,  l»e  dopondent 
u|pmi  tlu'  fiirniii},'.-;  of  the  dbceiiKt'cl  "  ut  the  time  of  Iuh 
ilcalli,"  Hiiil  this  is  ho  whetht  r  llu;  cliiini  is  for  total  or 
piirtiiil  dejMdidoiiey. 

As  we  havo  hwu  iiiidtr  Lord  CmniilHiirH  Act  (1>  \-  10 
\itl.  f.  08),  a  reasonable  exiwi-tation  of  i)eciiiiiarv  heljt 
■  lotroyiid  hy  thf  death,  has  l)«eu  lieM  surtii-ient  to  givi; 
ilie  relatives  iiatnod  in  tlio  statute  a  causo  of  action.  In 
i'lich  cases  as  those  of  lltthrriniitnn  v,  .V«i;7//  Eantrni 
Hail.  Co.,  F  mil  1. 1  in  v.  Saiifli  Kantiiii  llnil.  Co.,  and  other 
cases  cited  (aiit<\  pp.  lH<»  -  I'.tl),  there  was  no  dei)endence 
iilHin,  or  iHicuniary  assistance  beinfj  given  at  the  time  of 
death,  by  the  persons  in  resi)ect  of  whose  deaths  the 
actions  were  brourrht. 

The  present  statute  is  more  strinfjent,  for  no  right 
is  ;;iven  to  tlu!  dependants  of  a  dect^ased  workman  to 
iilitain  comiKjnsation,  excejjt  in  a  case  where  they  are 
lit  pendent  \x\yo\\  the  earnings  of  the  deceased  ut  tlir  tinir 
«i'  liix  (Ixttli,  or  would  be  so  dependent  but  for  the 
incapacity  due  to  the  accid(.iil.  The  woids  "  at  the  time 
I't  fleatli  "  were  used  in  the  Act  of  1H<»7,  and  the  decisions 
iipoTi  that  Act  will  apply,  though  the  provision  "or  would 
Ih-  so  de|»endent  but  for  the  incapacity  duo  to  the 
iccident."  are  new. 

This  restriction  has  worked  hardship  in  some  cases, 
111, I.  on  tilt!  otiier  hand,  lias  doubtless  prevented 
•lainis  '<(  a  kind  which  were  made  under  Lord  Camp- 
liells  Act,  founded  iiyHin  the  smallest  pecuniary  assist- 
iiice    at    some    remote    time    given    by   the    deceased 

[HTSOn. 

Tlif  two  cases  of  I'l/firv.  Piiiril.iflur  S'luiijiitiim  Culliirii 
<  "..  I.imiliil  (h),  and  Uirx  V.  '/'//.  Siinir  (c),  show  that 
I'  pendency  iji  fact  at  the  time  of  death  is  the  test  bv 


|//)  ri902J  1  K.  B.  221 ;  71  L.  .7.  K.  B.  l'.»2;  85  L  T.  477. 

(. )  i  l-.»0:f.  1  K.  1!.  25'J ;  72  I..  J.  K.  B.  85;  87  L.  T.  001 ;  10  T.  L.  It. 
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'.>!<>>      Till.  \V'ii;kmi;v'>  CNiMii  \h\Tii»\   Act,   I'.MMi, 

wliicli  i\u\  li^'lil  111  iti'tivc  {•oiiiiKiisiilinii  is  iisimllv  (-/) 
iliciddi.  Ill  tin  lir.>l  nt  iIi.m'  ijiihi-s.  llir  (UrtJiiM<l  work- 
man !i  II  |llT.snlial  i>l!ltc  I"'  tllf  Villtif  of  Cl'.M),  to 
wliicli  lii>  willow  iMfiiiiic  ••iilitlml  iiimhi  liis  iltmlli.  Il 
Wii>  lull!  I.v  tllf  t'oint  nt  .\|i|hmI.  tlrnl,  altliou^^li  tlio 
willow  oliliiiiinl  till;-  Mim.  us  :i,  |uMsoiiill  rfpicseulativi!  of 
tiu'  (JLCfased.  >lif  WHS.  iiuvtMlluluss,  wholly  tU'iHiuUiit 
ii|ioii  hirt  Huniiii-^s  ill  tin-  tiiiiM  of  tU'iith,  lunl  the  inonny 
I'omiii^;  to  Ik'i-  ii>  iKTsoiiivl  irpifsuiilutiv*',  could  not  \» 
taki  11  into  accoiiiil  in  computiiij;  llui  coiiipunsatioii  to 
which  she  was  I'litillcd  under  the  Act. 

Ill  the  later  case,  the  applicant  was  the  futhei- of  the 
deceased  workman.  At  tiie  time  of  the  death  the  father 
was,  and  had  hern  for  many  months,  in  a  workhouse, 
and  entirely  supported  hy  the  I'oor  I, aw  authorities. 
The  son  had  previously  conlriiiuled  to  the  father's 
support,  and  there  was  some  evidence  that  the  I'oor  Law 
authorities  were.  -Iiorlly  hefore  the  s(»n's  tleath,  makiii;^ 
impiirios  as  to  his  whereahouls,  with  a  view  of  (-onsiderin^' 
whetlur  they  should  ohtain  an  order  under  the  I'oor 
Law,  for  contrihiitioii  towards  his  father's  support.  No 
proceeding's  had  lu'eii  taken:  //</'/,  hy  tlu!  Couil  ol 
A|ipeal,  that  the  father  was  not  dependent  141011  the 
son's  eariiin^'s  at  liiu  lime  of  death,  and  consequently 
wa.-5  not  entitled  to  comiK  iisation. 

Dependency  of  Wife.— Notwithstanding  ilu' word>  in 
the  section,  "  .»/  //"  //'/"  ••/  'I'^ith,"  both  l\w  Mn^^li^'i  and 
Scottish  courts  liave  treated  this  provision  with  some 
elasticity,  where  tin;  t  laim  has  ineii  made  hy  a  lelalive 
as  to  wliom  a  diitct  le^^al  ol)li;4alion  to  sup|)0rt  rested 
on  the  deceased  workman  at  the  lime  oi  his  death.  \\  here 
such  an  ohliRatioii  exists,  ^^eiierally  in  the  case  of  the 
wife  of  the  deceased,  and  i^  not  hein^  actually  performed 
at  the  time  of  dt^iili,  the  courts  have  construed  the  words 

((/I  'I'lii;  Word  "  u^iiiilly  "  i^  iKccBsai y  to  ijuulif)  Uiis  ^utumcnt.     Sec 
••  Ili^'cink'Ui  y  of  \\  id  ,"  iHJui. 
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as  rrftrriiij^  nilhur  lo  tin;  ()lili;^utii>ii  lo  Mipinn-t,  than  to 
lilt!  hift  of  hU[)|ioi-t.  Tliin  liiid  Imjcii  so.  ill  all  t'ViirilH  in 
r.isi'.-,  wluii'o  it  lias  Ihjuii  sliuwii  that  ilm  wilt?  lias  not,  hy 
lit  r  ciiiicliict  or  olhonvirtf,  ri'ltjasoil  hvv  IuisIhimiI  I'roni  hii» 
It  .'ul  duty  at  iliu  tinu;  of  his  ik-iith. 

Ill  llu'  t'ttso  of  Coiiltliuiil  V.  (  inimlt  Inni  <  -i,  (. ),  acliiiui 
I'M-  ioiuiK;nsulion  was  ln-oii;,'lit  liy  llu;  widow  of  ihu 
cUruasod  workman  in  rusiK'ct  of  his  ilcath.  Tho  hushand 
iiihl  wifi)  hail  lived  together  for  years.  Having,'  sold  his 
liiniiiure  and  had  some  <|iiarrel  witli  his  wife,  the 
liii>Itaiid  left  her  some  months  hefore  his  deulii,  and  bho 
Mover  Huw  or  iieaid  from  him  iij^ain.  Her  only  means  of 
^iihsisteiii-e  consisted  of  i-asual  work  and  j^ifts  from 
relatives,  and  she  was  for  one  week  in  the  workhouse. 
AImhiI  three  weeks  hefore  his  death  the  hiisliaml  ohtainud 
work,  ami  wa^  in  faet  earning;  wu^es  at  the  time  of  his 
death,  hut  had  sent  iiothiiif;  to  his  wife.  Tho  widow 
-lat(!il  in  her  evident;  that  she  was  exiMicting  her 
liiishand  liack  every  day  to  itiovitle  a  home.  Tho  county 
I'Hirl  jiid;;e,  on  these  hicts,  found  that  the  witlow  was 
ilepeiideiit  upon  her  hiisiiand's  eariiiii<,'s  at  the  time  of 
lii-<  tiealh  ami  awardeil  eitmiieusatiiMi.  The  Court  of 
.\li[)eal  upheld  the  awurti  ( / ). 

In  yivins  jud^'-uent  in  < 'nulihiad  v.  <'<n,^,it  l,nii  ('<>., 
^"j'ni,  (.'oMJNs,  M.U.,  says,  at  [».  H7'2 :  "It  is  an  im- 
iMiriaiit  fact,  as  distinguisiiin;^  tliis  case  froui  /.'<<«  v. 
I',  mil. Ill,,  r  Sill  i'lalioii  C'lliiiii  Co.,  mil,-,  p.  .'{H."»,  that  the 
ril.itinii  ill  iliis  ease  was  that  of  hiishand  and  wife,  so 
llial  there  uas  a  direct  ol)li;;;ation  on  the  [Kirt  of  the 
Horkman  to  niipporl  the  applicant.  It  may  Ix;  the  ca>u 
iluit  if  the  wife  has  means  of  siihsistence  irres[)ective 
of  the  hushand,  upon  wliich  she  has  a  right  to  rely, 
and   is   relying'   at   the  time  of   his  death,  she  may  he 

(.  I  I'JDJJ  1  K.  U.  StW ;  70  J..  .1.  K.  1!,  Uo  ;  'ja  1..  T.  'M  ;  -'J  T.  L.  U.  -J.:,, 
if)  In  II  sulisoqiieut  cusir  ilii!  loiirt  reversed  au  arliitrator,  wlio.  on 
iiiowlmt  rtiiiiiliir  fact-,  hoM  •liiU  ilepoiMlcncv  iliil  not    vist  (  U't/iidws  v. 

n.,.,n  ('...tzc,..,  i^l'JoTi  •-'  K.  1:.  il\>.;  70  I..  J.'K.  U.  l'J7;J ;  *J7  L.  T.  1C;0; 
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:i.SS     'I'm;   \\(ii;n>ii:n"s  CoMi'r.NsATioN  Act,   IHlM!. 

Miid  not  ti)  \>v.  ill  hu-A  ik'pciuleiil  upon  liei"  liiisband's 
fjirniu^is.  The  House  of  lionls  lias  lield  that  tlio  ques- 
tion wliether  a  wile  or  other  iiersou  was  depeiuleiit  upon 
llie  deceased  workniaii  is  one  of  fact.  Ihit  I  do  not 
tliink  the  wife  eeases  to  l)e  a  dependant  upon  her 
liushand's  eaniiiif;3  where,  as  in  this  case,  ihere  is 
l)rimai-ily  an  nl)Hf,'ation  on  him  to  support  her  out  ot 
his  earnings,  and  there  are  no  alternative  means  of 
suhsislenei'  upon  which  she  can  rely,  or  on  which  she 
is  in  fact  relying,  as  a  substitute  for  the  obligation  of 
the  husband." 
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Scottish  Decisions  as  to  Dependency  of  Wife. 

Scottish  eases  ot  Ciiiniiiiiihidii  v.  Mrdmii'i- (ij)  and 
Sii'ildmi  V.  l!nh,rt  .lihlii  .1  Sons'  ('<illi<rie>i  (li)  were 
uuich  discussed  in  the  English  cases.  In  the  former 
i)f  these  cases  the  liusband  of  the  applicant  had  for  three 
years  lived  apart  from  his  wife,  and  his  contributions 
lowiirds  her  sui)port  did  not  exceed  ,iT)  a  year.  She  was 
siipi)orted  by  this  conlrilmtion.  by  her  own  earnings 
ill  ciisiuil  employment,  and  small  contributions  from 
relatixcs:  llil:l.  that  she  was  wholly  dependent  on  her 
liusbaiurs  earnings  at  the  time  of  his  death  within  the 
meaning  of  the  Act. 

(n  the  seconil  case,  the  wife  iiad  been  deserted  by  her 
husband  for  nearly  three  years,  (luring  which  thuu  he 
had  not  contributed  to  her  support.  The  wife  was  not 
able  10  support  herself  :—/^/'/,  that  she  was  dependent 
upon  her  husband  at  the  time  of  death.  See  now  .l(hli< 
,(■  .S'n;/.s'  Cdllii  liis  V.  'I'ndixr  (/'). 

The  presumiition  that  a  wife  is  dependent  upon  her 
husband  for  sui)i)ort  may  be  relaitted  by  showing  that 
th(!  legal  obligation  has  been  released.  Thus,  in  Ttirnri:-<, 
l.iniitid  V.  W'hihiirltl  (j),  where  a  wife  had  been  living 

(.;)  3  F.  755  ;  38  So.  L.  R.  574. 
(/()  0  V.  '.192  ;   11  Sc.  L.  U.  820. 
(i)  7  K.  115;  42  8.  L.  It.  .So. 
(J)  0  V.  822 ;  11  Sc.  L.  U.  OJl. 
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apart  from  hvv  liusbaiul  l)y  agi'Pomenl  for  fourteen  yt'iu's. 
(hu-iuK  wliicli  time  she  had  l)een  siipportotl  hy  an  ille<,'i- 
liinate  son,  it  was  held,  that  although  the  legal  obligation 
existed,  it  had  heen  released,  and  the  widow  was  conse- 
(jnently  not  a  dependant  upon  the  hushand's  earnings  at 
llie  time  of  his  death. 

This  case  was  followed  in  Lindxa/i  v.  Mrdlashdii  <(  Soti, 
l.iiiiiird  (I.),  where  a  wife  had  left  her  hushand  over 
twelve  years  'Deu./e  his  death.  She  had  received  dui'ing 
the  whole  of  this  time  no  support  from  him,  and  aj)- 
|),n-eiitly  had  not  looked  to  him  for  support.  The  court 
ill  this  case  (!xpress(^d  approval  of  the  dictum  of  the  Lonn 
ri!i;sii>K\T  (Ijord  i)r\i;i)iN,'  In  llairil  c(  Co.y.  Jlirsztuii  0) 
that  there  is  no  prosumi)tioii  of  law.  but  inei'ely  a 
|pi-esumption  in  fact  that  a  wife  is  dependent  on  Ikm- 
husband. 

Whether  the  obligation  to  support  muht  be  a  direct 
obligation  is  ((uestionable.  Such  an  obligation  exists 
ill  the  case  of  a  wife,  but  not  in  the  case  of  parents 
or  (probably)  children  or  other  relatives.  An  indirect 
obligation,  however,  exists,  enforceable  by  the  Poor  Law 
aiuhorities.  Whether  such  an  indirect  obligation  would 
-upport  an  award  where  the  relative,  with  reference  to 
wliom  it  could  be  enforced,  was  not  in  fact  dependent 
ii|)on  the  earnings  at  the  tinu'  of  death,  is  a  point  which 
has  not  yet  been  decided.  See,  however,  Jirrs  v.  I'l  iiri- 
l.illiir  \()rl<i<iti<iii  ('iilliriii  (  II.,  L'nnitiil,  (ditr,  \).'AH'). 

Irish  Decisions. — A  workman  who  had  left  his  wife  In 
Glasgow,  went  to  Dublin  for  work;  som<!  time  subse- 
'lucntly  he  j^ot  work  about  ten  days  after  be  was  killed. 
Ibi  bad  sent  nothing  to  his  wife,  though  he  had  supported 
her  before  :  llrhl,  that  the  wife  was  wholly  dcspendent  on 
his  caniings  at  the  time  of  his  death  {(Jmiii  v.  Chtrki  {iii) ). 


(k)  [liWSj  S.  C.  7f)J  ;  45  S.  L.  R.  550. 

u\  s  ]•'.  \m :  ^^  s.  T..  It.  acH). 

{Ill)   I.  K.  {VMU;.  -2  K.  15.  13r). 
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Tliis  CISC  \v,is  cilci]  and  ap|)i'()vcil  in  lli(!  Court  nl  A|)])cal 
ill  Williaiiis  w  ()i'iiii  (I'ul  ('<'..  mill,  [).  ;>87. 

Ill  A''////  V.  Mar/i  Uiiph'ni.-i  (n),  a  wife  some  liiiii'  hoforc 
her  liiisliaiiirs  (k'alli  hy  accidciil  had  lieuii  removed  troiu 
liis  lioiisc  to  an  asyliiiii  as  a  daiijijcions  lunatic,  and  ailcr 
such  removal  \va>  siqiported  liy  tlie  |iiil>lie  authorities: — 
//'/'/,  that  she  was  (lUirely  dependent  on  lior  luishand's 
earninfj;s  at  the  time  oi  his  death. 

"  Or  would,  but  for  the  Incapacity  due  to  the  Ace.  ient, 
have  been  so  Dependent."— Tliese  words  were  doubtless 
inserted  in  lh(>  present  Act  to  meet  the  case  which 
sometimes  h;ip])ens,  of  a  workman  incai)acilated  "liy  the 
accident  for  a  consideralile  time  before  his  death,  dinnif;; 
which  time  he  earns  no  wapjes,  and  to  prevent  a  contention 
lieinL;-  set  nj)  in  sucii  a  ease,  tlial  tlu^  dependants  wow  not 
acluaily  depi-ndeiit    upon  liie  (earnings   at   the    time   ol 
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Meaning  of  "  Dependent"  and  "  Wholly  Dependent."  - 

Several  cases  under  tin;  Act  of  1H!»7,  raising  the  question 
as  to  the  meaning  of  the  terms  "  dependent  "  and 
"  wholly  dependent."  and  involving  the  consideration 
of  wliat  evidiMice  of  dependency  is  sufficient  to  uphold 
an  award  made  in  favour  of  a  deijcndanfc,  reached  the 
Court  of  ApjH'al,  and  one  case  was  carried  on  appeal 
therefrom  to  the  Ihmse  of  Lords. 

The  (piestion  whether  a  person  is  or  is  not  dependent 
upon  the  earnings  of  a  deceased  workman  at  the  lime  of 
his  death,  like  nio.-,l  of  the  dilticuh  [jointH  arising  on  the 
statute,  often  resolves  itself  into  a  (question  of  fact,  and  the 
Court  of  Apjieal  sitting  to  liear  ajipeals  on  qu(,'stions  of 
law  only,  has  no  ]iower  to  vary  the  findings  of  fact  of  the 
arbitrator  making  tlie  award,  if  tliere  is  any  evidence  to 
support  such  findings.  Still,  tlie  meaning  of  the  word 
"dependent"  a^  used  in  the  Act  involves  the  interpreta- 
tion of  the  Act  itself,  and  may  become  a  mixed  question 

t^u)  ;i'J03J  rr.  ]..  T.  «■!. 


Prnsovs  l'j\-TTTi.i:n  to  ( '<miit,ns\it(»\. 
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1)1  fiiL'l  iiiul  liiw.  Ill  a  eiiso  of  Siiinimiiit  v.  W'hitr  (n)  an 
iiwiird  liad  ln'cii  made  f^raiiliii^'  coinpensalioii  li>  a  man 
in  ii'spcct  of  tho  (l(!ath  ol  his  sou.  Tlu'  sou  and  father 
wciv  ImhIi  cniployt'd  in  a  mine,  tlie  father  earninj^  tho 
wai^'es  usually  emiied  l)y  miners  in  llii^  district,  tlie  lioy 
eaiiiin^  eonsideral)ly  less.  The  evidence  upon  which  the 
award  was  based  was  ^dveii  l)y  llie  lather,  who  said  his 
sun  lived  at  liome,  and  that  all  tho  Wiip;es  earned  hy  the 
family  wt>nt  into  a  coniTUon  fund  tor  the  support  of 
ilie  wliolo  family.  The  fatlier  addeil,  that  his  son's 
\va;;es  were  relied  upon  l)y  him  to  help  to  support  the 
family,  hut  in  answer  to  a  question  put  on  l)ehalf  of 
the  respondent,  denied  that  he  was  dependent  on  his 
sun. 

It  was  ai-jj;ued  for  the  respondent  in  the  Court  of 
ApjK  al  that  no  award  could  ])roperly  he  based  on  this 
1  videiice.  That  the  word  "dependent "  as  used  in  Sched. 
1  la)  (i)  of  the  Act  of  1H07,  must  he  construed  to  mean 
ilependent  for  the  necessaries  of  life  accordinfr  to  the 
condition  of  life  of  the  parties,  and  that  when  the  person 
claiminj^  compensation  was  in  a  position  enabling  him  to 
olitain  the  necessaries  of  life  for  himself,  the  Act  did  not 
apply. 

The  court  rejected  this  contention,  and  held  that  there 
was  some  evidence  to  justify  tlie  lindinp;  of  the.  arbitrator 
ihal  the  father  was  in  part  dependent  iqion  the  earnings 
111  iho  son. 

lloMKit,  L.J.,  aUhough  agreeing  with  the  judgment, 
added  that  in  his  oi)inion,  thi;  word  "  dependent  "  as  used 
ill  tlu>  Act.  meant  a  person  d<'pend(Mit  on  another  for  ihe 
necessaries  of  life. 

In  tlu!  case  of  the  Muiii  ('i)IHrrii  Co.,  Liiiiilnl  v. 
hiiiirn  (/)),  important  judgments  as  to  the  meaning  of 
ihe  expressions  "d(!pendeiU  ■■  and  "' deiiendants  "  as  used 
(n)  [ISiYX  1  ij.  U.  lOOr. ;  OS  L.  .T.  <,>.  ]!.  507  ;  SO  T..  T.  31 1  ;  l^  T.  L.  It. 
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ill  the  Act  of   \HU~  w(!n'  </\Yt'U   liy  the  Houst)  of  Tionls, 
lo  wliicli  ln'l)iiiiii!  tlic  eiisf  was  Liiktii  l)y  ilie  ciiiploycrs. 

Th»i  fiithcr  of  ii  l)oy  wlio  Inul  heeii  killed  in  rt'spoiKU'iits' 
mine  claimed,  and  was  awarded,  coinpen.satioii  under  the 
Act  upon  the  gi-ound  tlial  he  was  partially  dependent 
upon  the  hoy's  earninf:;s. 

The  only  evidence  given  on  liis  hehalf  was  that  the  boy 
gave  his  wages,  H.v.  a  week,  to  his  mother,  that  he  was 
kei)t  at  home,  and  occasionally  given  small  sums  of  numey 
for  his  own  use. 

The  father  was  earning  full  miner's  wages,  and  several 
other  members  of  llie  family  living  at  home  were  earning 
wages. 

The  fiUher  himself  did  iiol  allege  that  he  was  dependent 
upon  tht^  boy's  wagcis  tether  for  iiis  own  su])])ort  or  the 
support  of  the  family.  The  House  of  liords.  upholding 
the  Court  of  Appeal,  was  of  opinion  that  the  county  court 
judge,  as  arbitrator,  was  justified  in  finding,  upon  proof  of 
these  facts,  that  tlu;  father  was  in  part  de2)endent  ujion  his 
s(m's  wages  at  the  time  of  the  son's  death,  and  was  justified 
in  making  an  award  for  fio  H,s'.  in  the  father's  favoin-. 

Tt  was  argued  on  i)elialf  of  the  employers  that  the 
legislature  could  not  have  meant  that  the  mere  receipt 
by  a  father  of  a  contribution  by  a  child  to  the  common 
fund,  should  make  the  father  a  dependant.  A  "  depen- 
dant," it  was  said,  means  a  person  who  cannot  live 
without  the  contribution,  in  the  manner  usual  in  his 
class,  lie  must  be  dependent  on  the  contribution  for 
the  ordinary  necessaries  of  life,  having  regard  to  his  class 
and  position  in  life. 

The  noble  and  learned  lords,  with  the  exception  of 
Lord  Shand  who,  wiiilst  concurring  in  the  decision  of 
the  House,  thought  that  the  principle  contended  for  in 
argument  was  a  correct  one,  disagreed  with  the  argument 
raised  on  bc'half  of  tiie  employers. 

The    Lord   CirAXcELr.ou   in    his  judgnvnit    (7)    says  : 

i'l)    \t  p.  :»',]  ,,f  r.'port  in  F-aw  llcpoits. 
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"  The  notion  that  a  person  has  a  h'gal  ()hn^,Mti<)n  ii|i(iii 
liini  to  keep  his  whoU;  family  when  he  curiis  a  con- 
si(leral)h!  part  of  what  is  required  liinisuU',  and  when  lh(^ 
otlier  members  of  the  family  oidy  contrihultt  a  small  part, 
api)ears  to  me  to  account  for  the  le<;islature  liaving  intro- 
duced not  only  dependency,  hut  partial  dependency.  lie 
(the  father)  is  by  law  bound  to  support  his  family,  and 
lie  would  be  punished  by  law  if  he  did  not  support  them. 
Therefore,  the  l)urden  being  upon  the  father  of  the  family, 
the  father  of  tlie  fauMly  in  his  turn  obtains  from  the  wages 
of  those  who  are  l)eing  maintained  by  liim  a  [jarlial  con- 
tribution to  th(!  general  family  fund.  Why  is  not  the 
father,  in  the  discharge;  of  that  burdttn,  partly  dej)endent 
upon  the  earnings  which  he  receives  from  liis  children  ? 
I  am  not  able  to  answer  that  question.  It  appears  to 
me  that  he  must  be  relying,  or  deju'ndtint-  call  it  what 
you  please  for  the  means  by  which  he  discharges  his 
le;;al  obligation  upon  tlie  funds  supjjlied  to  i;im,or  partly 
sup|)hed  to  him,  by  the  children  who  earn  those  funds. 
-My  lords,  I  am  unable  to  st^e  that  there  is  anytliiug  in 
this  case  beyond  a  mere  question  of  fact.  I  decHne  to 
assume  that  the  legislature  has  contemplated  a  i)articular 
•  standard'  I  am  not  quite  certain  what  it  means,  but  I 
am  (piite  certain  that  no  lunuan  intellect  would  be  ablc^ 
to  ascertain  exactly  what  the  standard  was.  if  one  had  to 
deal  with  such  a  question — a  standard  dei)endent  upon 
what  was  the  ordinary  course  of  expenditure  in  the 
neighbourhood,  and  in  tlut  class  in  which  the  man  lived. 
What  the  family  was  in  fact  earning,  what  the  family 
was  in  fact  spending,  for  the  purp(wes  of  its  maint(;nance, 
as  a  family,  seems  to  me  to  be  tlu;  only  thing  which  tlie 
county  court  judge  could  proiierly  regard,  and.  that  being 
the  thing  which  the  county  court  judge  ought  to  icgard, 
I  think  in  this  case  he  has  legarded  it." 

It  is  useless,  even  were  it  proper,  to  attempt  to 
criticises  the  reasoning  on  which  this  judgmcut  was 
based.       It    is    .sufficient    to    state    that    tla^    test    now 
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.".'.tl     Till    W  oiikmiaV  ( '(i\ii'i;ns\ii(»\  Act.  inof.. 

|tri)|i(>iiii(l(M]  liy  llic  lii;;lio^l  court  in  tlic  Kiii^duiii,  Uiai 
■■\vliiil  llu!  I'iiiiiil_\  \v  i>  ill  fuel  tiiiiiiitL;-,  what  llic  luiiiily 
Wii.^  ill  I'iifl  .si>iMiiiii;,'.  lor  l1ii3  |)iir|M)Mjs  nt  its  nmintcnaiK'n 
as  ;i  tiiniily."  i^  to  he  liic  only  liiin;,'  wliicli  an  iirbilnitor 
undtT  llu'  Act.  can  propci-ly  rc^'avd.  IL  I'ollowrt  tliut  any 
iliiniuution  of  tlic  lainily  I'liiid.  ansiiijj;  from  the  death  of 
ont!  of  tlid  conlrihutoi's  to  tlu;  wainc,  is  tvidciicd  ^ulliciciit 
to  biipport  ail  awai'd,  foiiiulcd  on  a  partial  dependency  on 
llie  part  of  the  head  of  such  family,  upon  ihe  member  so 
I'ontrilmlin;,'. 

TiiaL  this  was  tin;  real  etVect  of  tlio  decision  in  the 
case  of  tlm  Main  Cnllirri/  <'<».,  Liniilnl  v.  Ihulrs  is 
apparent  from  a  suhsecpuait  decision  ^'iven  by  the  Court 
of  Appeal  in  llninlls  v.  I'irlnii  ii  .s'r.//.s  (/•).  Here  tlu' 
a[)plicant  was  tlie  father  of  the  collier  who  had  been 
killed  by  an  accident  arisin;^  out  of  and  in  the  course 
of  his  employment.  Tliit  deceased  youiip;  man  lived 
at  home  with  his  father  and  mother.  His  earnings  as 
a  collier  were  from  i.")^.  to  'iHx.  a  week,  which  he  was  in 
the  lial)it  of  paying-  into  a  common  family  fund  used  by 
lilt!  mother  for  supporliiif:,'  the  family  j:];enerally.  The 
expensti  of  keeping  the  deceased  was  from  lOs.  to  I'is.  a 
week,  and  his  mother  allowed  him  a  small  sum  for  pcx-ket 
money  weekly.  The  father's  average  weekly  earnings 
amounted  to  I'l  l:5.s.  *.)il.  The  county  court  .indge  (the 
same  judge  who  had  originally  decided  llie  case  of  the 
M(tiii  CiiHii  rii  Co.,  Limit,  il  v.  Ihirirx)  held  as  a  fact  that, 
inasmuch  as  the  father  could  have  maintained  his  family 
without  assistance  from  liis  son,  lie  was  not  dependent 
on  his  .son's  earnings,  and  refused  compensation.  The 
Couri  nf  Ap[)eal  held  that  the  county  court  judge  was 
wrong. 

The  ^fASTEi!  OF  TiiK  IloTJ.s  said  that  '•  the  county  court 

judge  seemed  to  have  acted  under  a  misconception  as  to 

the  law  as  laid  down  by  the  House  of  Lords  in  the  M'tin 

Cnllirr/i  Ci).  V.  Iktriix  (>tiipra).     TTe  had  adojited  as  the 

(()  85  L.  T.  52'J;  IS  T.  L.  U.  :iO. 
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1, -i  of  (l('|»cii(l(:iiL'y  tliu  (|iiesli(iii  wlicllicr  llic  piirsou 
iill«^it'il  to  Im  ii  (l<'|»en(laiil  coiilil  >ii|i|>ori  life  willioiil 
ilic  iissistiiiic*!  ol  till'  (Itut  asc.l.  ami  lie  th()n;j;lit  tlial 
(lr|M  iideiiey  \\a^,  nc^alivoil  it  thai  |pi'i>()n  coiiM  sul»hisl 
without  iissistaiic*!.  The  jiul-^iiiciiL  of  the  IIouso  of 
lionls  .sctiiiicd  to  pn'cliidc  ihtiii  from  layin^j  ilown  any 
(Icthiilo  slaiidanl  \>y  whicli  to  tol  deiKJudciicy.  hut  the 
(Ircisioii  of  tlic  county  couil  jmU'u  was  tdearly  contrary 
lo  what  the  learned  lords  slated  to  l>e  their  cli'ar  view  of 
llie  (iiiestion." 

This  case  appears  lo  In;  an  authority  for  llie  propo>i- 
lion  tliat  wliere  detitli  has  resulted  in  tlu  diminution  of 
It  mnnuon  family  fuiul,  used  hy  the  head  of  Die  family 
to  su|)norL  its  various  nienihers,  it  is  not  oixn  to  an 
iuhilraior  to  lind,  as  a  ([ueslion  of  fact,  t:  at  the  head 
of  tlie  family  was  not  dependent  upon  the  contrihntion 
withdrawn  in  conse(iuence  of  the  death. 

The  point  was  again  raised  in  Fiiinh  v.  I'mli  ririiml  {s). 
iind  the  court  once  more  held  that  the  staiulavd  of 
liviuL;  in  the  neighbourhood  where  the  workman  dwelt, 
cannot  he  taken  into  account  hy  an  arbitrator  in  deciding 
whether  dependency  does  or  does  not  exist. 

Next  in  order  comes  the  decisicm  of  the  Court  of  Appeal 
in  Sriiiiir  V.  Ftiiiiit(tiii>i  ((ml  Jliirul  1/  (I)  to  the  effect  that  a 
widow  was  totally  dei)endent  on  the  (sarnings  of  her  hus- 
liand  at  the  time  of  his  death,  thongli  before  and  at  the 
time  of  his  death  the  husband  was  receiving,  as  contribu- 
tions towards  the  family  fund,  (mt  of  whicli  he  sui)porte<l 
ins  family,  the  earnings  of  three  of  his  elder  sons. 

This  seems,  at  first  sight,  inconsistent  with  tiie  law  as 
laid  down  in  the  House  of  Lords  in  l)((rit^  v.  Main 
(,.///>*■// ('.'.,  viz.  that  in  stich  circumstances,  in  cas(^  of 
one  of  the  sons'  death,  the  father  could  have  claimed  as 
partially  dependent  upon  such  son's  earnings. 

The     distinction    declared     hy     Kknnf.ov,    L.J.,    in 

|.'l  i;)T.  L.  K.  110. 

(t)  1 1907J  2  K.  1!.  503;  70  i,.  J.  K.  B.  !»2«;  23  T.  T„  11.  031. 
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dfllvcriii;,'  iIk^  jiKl^'iiifiit  of  llit;  cDiirt.  is  this:  "If  llii' 
workiiiaii's  wilr  Ims  ;il  llir  lime  ot  Imm-  hiisltaiid's  doiilh 
iiidi  litiidiiiL  iiicMiis.  luiilht'i-  durivod  i1ii()Ii;t1i  op  fi-om  li,.|' 
liii>li;iiid.  iMir  (Mtidd  witlioiiL  lier  coiihfiii  Itc  uiJjiropriiittMl 
Itv  liiiii  .  .  .  lilt,'  L-,\M'.  is  out!  ot  piiiliiil  d(!i)(iideiify.  JJui 
llu)  cLiiiu  is  iiul  tiilu'ii  out  of  thii  citluj^'ory  of  lotul  dopeii- 
duiieo  upon  those  uiirniiif,'s  lieciiiise  llu;  hiisliiiiid  wliilst  lie 
lived  wiis  iilile,  either  lhroup;h  llie  receipt  of  coiilrihulioiis 
paid  to  liim  hy  olliers,  oi'  ilirou^'h  tht^  enjoyment  of  a 
peii.iioii  or  other  jieeuiiiary  addition  to  liis  earniii^^'s,  to 
;,'ive  his  family  a  hett(!r  mainteniiiice  tliaii  his  eaiiiiii;,'> 
workman,  without  lliis  suppleiiieiiiarv  incoiiu;,  wunld 


as  a 


have  enaliieil  liiiii  lo  i^ive  them." 

This  dei-ii-ioii  seems  to  show  ihal  a  wife  supported  liv 
iier  husliaiid.  wliuis  a  workman.  iuiinL  he  deemed  to  he 
always  wiiolly  dependent  upon  his  earninj,'s  unless  she 
Mas  separate  and  independent  means  of  her  own.  It  is 
lielievt;d  tlm  case  may  create  ditticulties. 

I"'ollowinj,'  this  came  the  case  of  llinlsnii  v.  (hnnin 
ill  \\',>it  stiiiili/i  <'i)llirri/  {in.  Hero  a  fathtir  and  liis 
two  M)iis  had  all  put  their  waj,'es  inlo  a  family  fund, 
out  of  whicli  the  father  supported  him.self.  iii^  wife  and 
family.  Tim  father  and  the  sons  met  with  their  deaths 
hy  the  same  accident.  The  wife  and  mother  claimed  as 
a  dependant  upon  the  earnin^'s  of  nil  the  tiu-e.',  hut  was, 
on  the  authority  of  the  case  of  S<  iiinr  v.  I'miiilitiiit  ami 
Jiiniilrii,  siijini,  iield  lo  he  totally  dependent  on  lla;  oarn- 
inprs  of  her  hnshaud. 


A  ([Uestion  as  lo  the  meaning  of  "  d(  pendants ' 
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in  iinu.-^ual  circumstances  in  MtCh 


iiiiil    )('/'/<    V.  Till 


M, 


J 


mil 


I, 


<l  Still  i 


I.itlliliil    i.r). 


yi:'  had 


married  a  woman  with  an  illei^itimate  .son,  of  whom  he 
was  not  the  piiiativ«'  father.  Tiic  three  lived  together, 
the  son  jiayin^-  his  wages  lo  his  mother,  who  put  them 
into  a  common  fund,  out  of  wliich  the  whole  family  was 
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iii;iiiil;iiiuil.  Tiu!  son  Iniviii^  met  willi  a  fiiUl  iic-ciiU'iil, 
■•  >r."  uikI  liis  wift!  claiiiUMl  i-oiiiiiciisitinii  iin  lU'pfiitiaiits : 
-II,  hi.  tliiil  •'  M."  was  iiol  tln'sttpfa'lici-  ot  tlie  dccfahed, 
iiimI  tliernfore  in>l  tiititlnl  tit  claim  uiidcr  h.  1:1  of  tlio  Art 
iis  a  "  dependant. ■'  11, hi,  also  (Hy*  ki.ky,  L.-I.,  disstntiiiK). 
;i':iiiii  a|>plvin;4  Sniinr  v.  Fninilaiiix  uivl  lUinih  ii,  xiijufi, 
ih.it  tlie  wilV,  l)tiii;,M'iitii-uly  dop«iidei\l  on  licr  husband, 
ci.nld  iKit  claim  as  a  dopondaiit  of  lier  son,  tvfii  thoiif,'li 
ilic  liiisliand's  ability  to  support  licr  was  aiiKUientcd  by 
liir  son's  i!ainin;?s. 

Tliei'f  scums  no  doubt,  that  tho  tirst  part  of  this  decision 
was  correct,  but  the  second  part  of  it  scorns  open  to  con- 
siderable (iiiestion.  It  is,  however,  a  logical  ap|)lication  of 
the  principle  upon  which  the  case  of  Srninr  v,  Fnimlttiiiif 
'I ml  linnihii  was  decided. 

An   Unborn  Child  may  be  a  "  Dependant."    1 1  was 

ilccided,  though  without  nnich  arf,'ument,  in  Williumx  v. 
iiridi,  Coal  (n.  {(iiitr,  p.  :\H~),  that  a  child  m  nut  re  xa 
iii'rir  may  be  duitendenl  on  the  father's  earnings  at  the 
lime  of  death.  This  decision  was  arrived  at  by  applying 
I  he  rule  declared  by  the  House  of  Lords  in  ]  ilhir  v. 
',////<//  (//),  viz.  that  a  child  < //  rnihr  -w  iihrr  is  to  be 
deemed  born,  so  far  as  is  necessary  for  the  benefit  of  that 
unborn  chiM. 

The  courts  have  now  gone  considerably  beyond  this, 
and  the  House  of  Lords  has  declared  in  Siliotirhl v.  On; II 
Colli,  III  (',>.  (:),  that  a  posthumous  illegitimate  child  of 
a  workman,  which  child,  if  the  workman  had  survived 
its  i)irth,  would  have  been  wholly  or  in  part  dependent 
on  his  earnings,  is  a  "  dependant  "  within  the  meaning 
ot  s.  13  of  the  Act. 

The  facts  in  this  case  showed  that  the  father  did  not 
intend  to  leave  the  child  to  chance  fate.  He  meant  'n 
iiiarry  the  mother  and  support  the  child,  and  had  taken 

(>i\  r  19071  A.  C.  139. 

(  )  [1909]  1  K.  B.  178 :  78  L.  J.  K.  B.  150;  'J5  T.  L.  li.  100.  In 
lloii.c  of  Lords,  78  ]..  J.  K.  B.  077  ;  25  T.  L.  J{.  509. 


.'»!**>    'I'm    WiiiiKMi  s'-  < '(•Mn.N'- \iiu\   Aci,  I'.miCi. 


r!  ? '  i 


|iriliiiiiiiMr\  sl»i|)s  touiirils  lliij  jiiarriii;^r.  (hi  ilic  uilicr 
IiuimI,  tlic  iiiDllit  r  III  [\h-  fliild  luul  never  received  ,siiin»iirt 
irnm  llie  \\(m  kiiuiii.  Cnii^eiiiieiitlv  tlie  eliild  coiild  not  In 
>iiid,  a^  has  Itoeii  .slid  in  other  ea^es,  lu  have  received 
Miliiiort  ihroiisli  tiiiMiinUier.  Moreovt  r,  llie  Il'kiiI  liahilily 
lo  MipiKjrt  an  ilk'sitiniate  child  re.st^  on  tlnj  mother,  und 
not  on  the  father,  thou;,'h  the  fatiier  niiiy  ho  made  to 
eontrilMile  to  its  .^iipiiorl.  The  nieanin;,'  ;,'iven  to  tlie 
words  ot  s.  l:!.  "wliere  the  part^iit  of  an  ille;4itimiitt;  eliild 
liaves  such  ii  child  >"  dependent  (/.-.ut  tiie  time  of  doiilii) 
npon  his  earnin^'s,"  is,  therefore,  very  wide;  but  wide  as 
it  may  he,  it  is  not,  it  is  helieved,  an  authority  for  sayiiif; 
tiiai,  in  ordinary  cases,  and  where  the  lather  has  sliown 
no  special  intentions  with  re^';ard  to  the  eliild,  ii  post- 
humoUN  illej,'iiiniale  child  is  a  "dependant,"  on  the 
I'ai-iiin^'s  of  the  putative  lather. 

Method  of  Payment  to  Dependants.  -Compensation 
payahle  to  dependants  under  an  award  or  a^'ruemcnt  is 
now,  unless  otherwise  ordered,  paid  into  the  county  court, 
and,  suhject  to  the  [jrovisions  of  Seliod.  1  and  rules  of 
court,  is  to  he  invested,  applieil.  or  otherwise  dealt  with 
l)y  the  court  in  such  maimer  as  the  court  in  ita  diacretioii 
thinks  lit;  for  the  henelit  of  the  iieisons  entitled  thereto 
under  this  Act,  and  the  receipt  oi  the  registrar  of  the 
court  shall  he  a  siillicionL  disv'.arge  in  respect  of  the 
amount  paid  in  Selied.  1  (5)  (a). 

It  is  clear  lliaL  all  compensation  to  he  i»aid  to 
de[iendants  in  ca>,e  of  death  must  now  he  paid  into  the 
county  court,  even  though  the  sum  is  payahle  under  an 
agreement  hetween  the  partie.s,  arrived  at  without  arl)i- 
tration  proceedings. 

In   such  a  case  a   memorandum  of   agreeiiieul  must 

{a)  Tlif  Act  of  13;i7  )>i'o\iilo(l,  Schfd.  I  (4|,  tliat  [layiuoni  should,  in 
case  of  death,  bu  nuide  to  the  leyal  personal  representative  of  tht;  work- 
man, if  such  existed.  Notwithstanding'  this  provision,  it  was  decided 
in  IhinifL  v.  ()ii,ni.  Cuil  (',,,,  :\<Ji)0  -'■  K,  ^>.  ^50:  00  I..  J.  '>.  B.  507; 
s-J  I,.  T.  b-23;  K)  T.  Ii.  K.  :!(i.S,  that  au  arbitrator  in  such  a  ease  niiyiil. 
order  the  eoni[ioii-ation  ;-;iven  to  dependants  to  be  iuveisted. 
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lit    liKiil,  Sclnd.  '1  (I'l,  nr  I  hi'  |)iiym»jiit  (Io»m  not  ifluii^o 
llio  umployer  froni  his  (>l»li;;iili(>ii  ('/*.  10>. 

Ml  )!•»!<  iwr,  tlic  if^'i.^tiiir  iiiiiy  ivftisti  Id  n^'isttr  any  mk'\\ 
a^'ftfinciit  it  lu'  lliink>  it  ought  iini  to  \>v  ro^jinUicd  by 
ijMMiii  ol  lilt!  iimd'jtiiiac-y  (if  llic  siini  or  iimouiit,  or  liy 
li  a.soii  ol  tlu!  ii;^nu'iu(iii  Inivirig  U't'ii  oluaiiiid  liy  tminl 
Of  iiiuliu;  iiilliuMU't'.  or  otlujr  iiiiiiropor  intaiis.  Ilf 
iiiiHL  lliuM  It  Ifi-  llu'  liiiillfi-  to  llu;  jiulgo  (Scliud.  '1 
(!•)  (.1)  ). 

Payment  into  Court.  I'liU'^  i-(';^iilaliii<^  ihc  paynunt 
into  court  in  caM'  ol  (U.alli  ami  llic  invfstuieut  uiid 
ai)[)lieatioM  nt  the  nioiuy  liavi;  Ixeii  uiadi'  (\V.  C.  U.  '>i'y\. 
.")()ii)  (/»),  llulc  .'tt'iA  uiaki's  |irovi>ioM,  ml'  r  nl'm,  llial  wluii 
lilt!  nioiu'V  is  to  l)f  paid  into  court,  under  an  award  of  a 
judj^'t'  or  arhilratoi'  appoiiihid  by  liiui,  payment  is  to 
lie  made  as  directed  in  the  award  (ih.  (-J)).  When  tiie 
liteisioii,  awaid,  or  aj:;reenient  under  which  the  money 
i-  to  he  paid  has  heen  arrived  at  out  of  court,  the  money 
III  he  paid  into  that  court  in  which  the  memurandinn 
of    the    decision,  etc.,   has    heen    or    is    to   be    rtjcorded 

The  form  now  to  be  used  is  Form  "»:5.  Whenever  the 
iiu[>loyer  \m\>  moiu'y  into  court  under  clauses  2  or  o  of 
i-.  ."iti  he  must  lod^i;  with  liie  rej^istrar  a  priLcipe  in 
<hiplicate  (.Form  ."):ii.  l£e  uuist  annex  a  form  of  receipt, 
and  the  re;:;istrar  on  receiving  the  sum  shall  >ign  toe 
receipt  ami  return  it  to  tiie  employer,  and  the  employer 
i.^  to  givi;  notice  to  the  persons  interoted  of  such  [lay- 
ment  having  been  made  (//».( I) ).  Notice  is  sent  liy  the 
registrar  of  the  payment  into  court  to  all  jwrties  i.'terested 
(/■/(.  (.">)  Form  .'liJii).  In  the  case  of  an  infant  the  notice 
may  lie  sent  to  the  mother  or  guardian  (//'.  ("i) ). 

If  the  dependants  and  the  amf)unt  which  each  is  to 
receivtf  is   settled    liy   agreement   or   arljitration  before 

iA|  Itulf  .m;  of  the  \V.  C.  llulos,  I'JiMj,  wsis  annulled  and  u  now  lulu, 
.'ilA,  iii.idi'  in  r.MIS,  wliii-li  lui^  lii'cn  a>;iiiii  varied  by  tUc  ruks  ot  I'JU'J 
mill  a  new  ruU',  OOu,  added.     See  Appendix  N. 
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Itiiyiiifiil  iiiLo  court,  llic  sum  is  ^n  lio  dealt  with  in  iieconl- 
iiiic'i' witli  tlif  ii^rtviiu'iit  1111(1  iiivestsd  (il).  (())).  If  the 
(|iU'sti()n  will)  am  (leiieiidants  has  been  settled  hy  agreo- 
iiieiit.  hut  llie  Hiiiouiils  each  is  to  receive  is  not  settled, 
llieii  tliis  is  to  he  done  hy  the  court;  and  the  amounts 
so  allotled,  invested  or  otherwise  dealt  with  lor  the  henetit 
of  such  dependants  (//-.  i7)).  If  any  such  (luestions  have 
iiol  ]}vo,n  settled  hefore  iiaymeiit  into  court,  then 

(ti)  If  all  pai-ties  a<?ree  to  leave  the  application  of  the 
anioiint    to  the   court,    or   if   all  parties   hehip? 
ascertained  and  agreed  some  of  them  are  nude" 
disahility,  then  on  application  hy  or  on  behalf 
of  the  persons  interested,  the   money  is  to   he 
allotted,  invested,  or  applied,  or  otherwise  dealt 
with  by  the  court  for  the  benefit  of  the  persons 
interested. 
(/')   If   there  is   a  i[iiestion  as  to  who  is  a  dependant, 
or    the    sum    payable    to    a    dependant,    such 
(|iieslioii   is  to   be  settled    l)y  arbitration   under 
the  rules,  and    the    amount,  when  ascertained, 
invested,  or  dealt   with    as    to  the  court  seems 
ri^dit  (/■/'.  (K) ). 
Application  for  investment  or  application  of  the  sums 
allolteil  may  be  made  immediately  after  the  hearing  of 
tli(>  arbitration   proceedings  (//».   (!))),  or  where   not    so 
made  then  by  application   in  writing,  stating  on  whose 
behalf  the  ap))licatioii  is  made,  and  the  order  wished  for 
(//'.   (10)    (a)    Form   r,:U-).       Notice    is  to    be    tiled    and, 
where  the  application   is  made  by  or  on  behalf  of  some 
only  of    the   persons   interested,  live  clear  days'   notice 
must  be  given  to  all  the  other  parties  unless  the  judge 
allows  shorter  notice  (///.  (10)   (b)  ).     Witnesses  may  be 
examined,  and    the  judge  may  make  sucli    order  as   is 
necessary.     Tlie  gt^ieral  rule  as  to  costs  applies  (//(.  (10) 
(e)  (d)  (e)). 

The  eni|)loyer  is  not  to  be  liable  to  any  costs  after  tlm 
receipt  of  notice  of  payment  by  him  of  the  money  into 
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court  (r).  liut  lie  may  he  orderod  hy  tlio  ju(lfijt>  to  jiay  tlio 
costs  pro]H>rIy  incurrcKl  Itefore  tho  vecoipt  of  such  notico 
till.  (11)  ).  Thu  oi'dtM-  must  reserve  liherty  to  apply 
(///.  (12) ).  A  dependant  entitled  to  he  paid  weelily  oi- 
|i(  riodical  payments  may  either  receive  ihem  at  the 
otVice  of  the  rer,'istrar,  or,  at  his  written  re(mest  and  at 
his  own  risk,  hy  crossed  cheque  or  Post  ()f'tic(>  order  sent 
hy  registered  post  (///.  (1:^)  ). 


Payment  into  Court  where  liability  but  not  amount 
is  admitted.-  By  anew  rule  (r.  '>Cm)  where  the  emj)loyer 
iidniils  lial)ility,  l)ut  the  amount  of  the  eomiiensation 
bus  not  heen  ascertained  or  ap;i'eed.  he  mny  pav  tlic^ 
iiiiiount  lie  admits  to  he  due  into  a  court  in  which  an 
nsreement,  if  concluded,  could  have  heen  filed  (/'//.  (1)  ). 
ITc  nnist  lodfjc!  with  the  rej^istrar  a  pracijie  in  duplicate, 
lurordin^f  to  l-'orm  oHa,  which  nnisi  state  in  what 
111,1  inter  the  sum  admitted  to  he  jiayahle  has  heen 
iirnved  at.  To  one  copy  of  the  ])r;vcipe  a  foi'ni  of 
receipt  is  to  he  ajuiexed  to  he  sif,'ned  hy  the  refjistrar 
;m(l  returned.  The  employer  nnist  then  p;ive  notice  to 
the  parties  interested  of  the  payment  into  court  (///,  ("2)  ). 

Th(!  registrar  must  then  make  iiupiiries,  and  ohtain 
iiiFormati'in  to  satisfy  himself  whether  or  not  the 
iniiount  [laid  in  is  adequate  under  the  circumstances, 
and  the  employer  and  the  parties  interested  in  the 
money  must  answer  such  imjuiries  and  f:;ive  such 
iiitoi'mation  (ih.  (•]) '). 

Tf  the  registrar  thinks  the  sum  is  adequate,  he  sends 
111  eacii  party  (or,  in  case  of  infants  residing:;  with  the 
iiKitlier  or  KH'ii'^lifi'i-  to  the  mother  or  guardian)  notice  of 
I  lie  payment  into  court  in  form  required  (Form  ;'.'5i!,  TI.) 
I -A.  iD). 

If  lie  tliinks  the  sum  inadequate  he  must  report  this 
t'l  the  jud^e  in  writing  stating  the  information  he  has 
iil.t:iiiied  and  tli(i  ti:rounds  of  his  opinion  (//».  i.'i)  ). 

(rl  Siu'  lOiodfs  V.  Southill  U'uinl  Cottiirii  Co..  i,t(rn. 
\..U.  •!    1) 
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1()2     Tin:  W(»r!KMi:\'s  Ckmi'Kns  \tion   Apt,  1900. 

II  ilii:  ,JM(lff()  OH  L-oiisiiltTiilioii  fii  lliis  rrport  thinks  llic 
sum  at\v  |iiiito.  lie  may  dincl  llic  vo<:tistriir  to  sejirl  notice 
to  the  panit-s  of  the  i)ayuiont  in  Foi'm  '>'.U).  TT.  (//».  ((>)). 
Ti'  till'  .iii(lp;ft  thinks  liu'ther  imiuiry  should  he  made, 
notic-c  is  sent  lo  the  employer  and  all  the  parties 
interested,  aecordinj;  to  I'orm  'I'A.w,  requirinf^  them 
to  attend  <>n  a  named  day,  -when  the  matter  will  bt; 
iiiijuired  into  liy  the  judf;(>.  On  the  hearing  the  judj;e 
may  make  such  order  as  he  may  think  just  (//'.  (7) ). 

AVliere    notice  of  i)aymi!nt    into   court    is  sent  under 
))aragrap]i  I  or  (i  of  this  ruli;  (r.  .'(hO  then— 

(ii)    If  any  ipieslion  arises  as  to  the  adequacy  of  the 
amount   paiil.  the  (piestion  of  the  amount  pay- 
able, and  nil  (juesiions  as  to  who  are  dependants, 
and   the    amount  ])ayal)le   to  each,    are    to   be 
settled  l)y  arbitration  under  the  Act  and  rules, 
and    tlui    amounts  allotted   to    each  dependant 
invested    or  dtalt   with  as  to  the  judge  seems 
right. 
(/<)  Tf  no  question  arises  tlie  amount  paid  into  court 
shall  be  allotted,  invested,  ai)plied  or  otherwise 
dealt  with  as  to  the  judge  seems  right  (//».  (8) ). 
An    (Muployer  paying    money    into    court  under  this 
rule  (r.  .Ifin)  shall  not  (except  nnder  [laragraph  8  of  rule 
i;t,  or  where  ii  (piestion  arises  as   to  the  adequacy  of 
the  amount  paid  in,  and  such  question  is  in  the  arbi- 
tration   proceedings  decided  adversely  to  the  employer) 
be  liable  to  any  costs  incurred  by  any  person  interested 
in   sucii   money  after  receipt  of  notice  of  payment  into 
court;  but  tlie  judge  may  order  such  employer  to  pay 
the  costs  of  any  such  person  properly  incurred   before 
the  receipt  of  such  notice  {Hi.  (D) ). 

The  position  of  an  employer  ])aying  money  into  court 

when  some  of  tlio  dependants  are  under  disability,  and 

the  iipjilication  of  liiile  5(iA,  was  fully  considered  in  the 

case  of  /i'/;.i-/.-  s  V.  Sn,,!!:!!!  U',.,..//  <  ',i1!i.'y}f  <  o.  ((A.     The  case 

(./)  LWOTj  1  Iv.  B.  191. 
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>lin\v>  lluiL  it  is  ili(>  n\L;isiriii-  wlio  has  lo  lie  satistied  of  tlio 
tuiiiKss  of  llie  aj^'iteiiU'iU.  lie  is  tlic  [H'l'son  to  iipprovc, 
iiiul  llic  ju<lgt!  lias  110  jiirisdifliou  until  th(^  matter  is 
referred  to  him  hy  tlie  rofjistrar.  This  same  case  decides 
that  thoupli  iia  infant,  or  person  under  other  dis- 
ahility  eaniiot  make  an  ahsohiti;  agreement  as  to  the 
amount  of  compensation  he  should  receive,  yet  a  con- 
diiiiiiial  agreement  can  he  made  hy  some  one  on  his 
liehall.  though  this  does  not  heconie  operative  until  it 
is  ap[)roved  i)y  the  registrar  under  clause  '.(  (d)  of  the 
Second  Schedule  to  the  Act. 

If.  therefore,  the  registrar  is  satisfied  with  the  niemo- 
iMiidum  of  agreement,  or  <loes  not  express  dissent  from 
it,  and  so  must  he  taken  to  he  satisfied,  then  it  hecoines 
liinding  to  the  same  extent  and  in  the  same  way  as  an 
agreeiiHMit  made  hy  persons  competent  to  contract. 
Where  this  course  is  adopted  l)y  the  employer  he  is  freed 
from  all  further  liahility  ;  and  the  county  court  judge  has 
110  jurisdic'iion  to  require  his  appearanct!  hi  any  further 
|)roceedings.  /.'■.  proceedings  as  to  the  apportionment  of 
the  money  paid  into  court  (< ).  Tn  K<  ir  <i  ( '"  v.  Sffirart  ( /), 
a  decision  in  Ireland,  it  was  held  that  compensation 
coidd  not  he  dealt  with  when  one  of  the  dependants 
was  under  disahility  and  no  guardian,  (id  lilini,  had  heen 
a[)pointed. 

In  Liiiinish  r  v.  MiiU(iii<l  Jlail  ('<>.  {ij)  the  county  court 
judge  of  lU-istol  (Judgti  Austen)  decided  that  where  an 
rtiiployer  who  has  never  disputed  his  liahility  to  pay 
cnm[)ensalion,  or  die  amount  ihereof,  paj's  the  compeu- 
.-ation  into  court  without  arhilration  proceedings,  he 
cinnot  lie  ordered  hy  the  county  court  judgt;  under  the 
Workmen's  Compensation  Rules,  r.  18  (5)  (c),  to  pay  any 
costs  which  the  applicant  or  the  other  res[)ondent8  may 


(r)  Kiilc  ODn  has  liooii  framrd  to  dciil  witli  the  dori'-ion  in  PJiodcs  v. 
•  n-ilull  W'uijd  Collicrii  Cti.  (s»/()(/). 
(  ;l  r.\  Ir.  t,.  T.  ll'.l. 
(./)    l-.n  h. 'I'.  .Icni-    i:Ji).     1  Buttonvorlbs' C.  (.,1).  IIS. 
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have  jiroporly  incurrod  hoforo  the  recoipt  of  notie(^  of 
jifiyniont  into  eourl. 

When    the    Right    to    Compensation    Vests.— It    is 

tlioup;lit  that  the  rJKht  to  c-ompensiUion  Riven  by  the 
Act  vests  in  the  workman  as  soon  as  eacli  weekly  pay- 
ment becomes  (hte.  Tf  the  worknian  dies,  leaving  arrears 
of  compensation,  they  could  iherefoie  lie  recovered  hy 
his  legal  i)ersoiial  representative. 

The  claim  of  a  dependant  vests,  on  tlu;  death  of  the 
workman,  even  tliough  no  claim  for  compensation  by  such 
dependant  is  made.  Several  cases  have  ai'isen  on  this  point. 
Tn  the  first,  lUiilhiiitnii  v.  Unarin  ,(  Soiis(li).  a  widow, 
who  was  wiiolly  dependent  on  earnings  of  llie  workman, 
sent  in  a  written  notice  of  claim  for  com))ensation,  bnt 
died  before;  a  request  foi'  arbitratioTi  had  lieen  filed.  Tier 
daughter  took  out  letters  of  administration  and  sued  for 
th((  amount  alleged  to  Ix;  due  to  hei-  mothei'  from  the 
employer.  The?  daughter  was  not  herself  a  d(!])endant. 
'I'Ik;  county  court  judge  found  in  favour  of  the  adminis- 
tratrix and  this  decision  was  upheld  in  the  Court  of 
Appeal. 

The  employers  relied  unon  a  case  decided  by  the  Irish 
(,'ourt  of  Appeal,  ()' hoiinraii  v.  ('(inunni  (i),  where  a 
contiary  decision  was  arrived  at.  The  facts  of  the  case 
were  as  follows  :  A  sole  dependant  totally  dependent  upon 
the  earnings  of  a  deceased  workman,  who  was  entitled  to 
claim  compensation  under  the  Workmen's  Compensation 
Act,  1897,  tlied  before  she  had  advanced  any  claim. 
Subsequently  the  personal  rej)resentative  of  the  deceased 
workman  took  jiroceedings  to  recover  compensation 
under  the  Act.  for  the  benefit  of  the  estate  of 
the  dependant,  and  to  be  applied  in  payment  of  her 
debts.      It  was   held   that  the   personal    representative 

(/))  [10071  I  K.  B.  -219  :  70  L.  .r.  K.  B.  !Ml ;  !1C  T,.  T.  170 :  23  T.  L.  II. 

IG7.     Suu  Picblr:,  V.  0:iraldli:-;^ti,-    Vr'^a-!    />is?,:.  r   (•■•li.ril,  ^HOC]   \>. 
Q.  B.  159;  05  L.  J.  Q.  B.  400;  74  T;.  T.  7JI. 
(«|  ilOOl'  '.)  I.  R.  n:W;  :I4  Ir.  L.  T.  IfiO. 
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WHS  not  entitled  to  receive  (,'oin|ienHiition.  nor  would  the 
persoiuil  rei)resentative  of  the  dependant  lie  entitled 
lliereto,  us  the  claim  heiiig  a  personal  one,  died  with  tlie 
person  entitled  to  maintain  it.  The  question  as  to  what 
\v(  "1  have  happened  if  iiroceedings  had  been  commenced 
liy  dependant  liefore    iier   death,  was  expressly  left 

ovei-.  Tlie  only  distinction,  it  will  lie  oljserved,  between 
ilie  facts  in  the  two  cases,  was  that  in  the  latter  case  no 
claim  had  l)een  made  l)y  the  dependant  at  the  time  of  death. 

The  argument  advanced  in  the  English  case  that  the 
right  to  recover  comi)ensation  was  a  personal  riglit 
iind  died  with  the  person,  liy  virtue  of  the  principle 
expressed  in  tlie  maxim  .utin  prmiunlix  iiiDritnr  iiiin 
inrsiiiiii,  was  answered  by  saying  thiit  there  was  no 
'•(iiii<i"  but  a  statutory  right  to  receive  compensation 
on  the  happening  of  certain  events,  which  right  accrued 
when  the  events  happened. 

This  question  has  now  been  set  at  rest  l)y  the  decision 
I't  iIk'  House  of  l^ords  in  the  Scottish  appeal  of  ('iiiti<l 
i  iillii'riix.  Liiiiilctl  V.  Siiiijisdii  [j).  Here  it  was  held  that 
llie  riglit  to  the  compensation  payable  under  the  Work- 
men's Compensation  Act  to  dependants,  becomes  vested 
in  the  dependants  upon  the  death  of  the  workman,  and 
passes  in  case  of  their  death  to  their  legal  personal 
representatives,  and  this  whether  or  !iot  a  claim  for 
conipensatiou  has  been  advanced. 

Dependants  living  Abroad.  -The  right  of  a  dependant 
does  not,  it  is  thought,  depend  upon  whether  or  not 
he  is  a  ]3ritish  subject,  see  U'ni.  Kaiid  <(■  Co.  v.  Sarayi', 
poai,  p.  408.  Neither  as  before  stated  is  it  believed 
necessary  that  the  dependant  or  dependants  should 
liv(>,  or  be  domiciled  iti  the  United  Kingdom  (•im. 

0)  78  L.  J.  J'.  C.  12',(;  25  T.  L.  R.  G7K;  46  S.  L.  R.  780;  reported  in 
Court  of  Session,  [11)08]  S.  C.  1210  ;  45  S.  L.  R.  044. 

Canadian  Notes. 

i-sM))  Fnllh  V.  SL-hankc  Machine    Wuihs,  Vi  B.  C.  K.   171 ;  1  Butt. 
\V.  C.  I'.  112. 
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Dependants'  right  to  Compensation,  an  Independent 
right.— 'i'lie  ri;;lit')t  llit-  ilfiieiulanls  lo  i-eeoivo  eoiui)uUhii- 
lioii  is  an  iii.l^)en(lfiil  hlatiiloiy  r'l'AhU  <>f  wliic-li  tluy 
eaimol  l)u  lU^privi-il  l>v  llif  previous  iu-lion  ot  llic  ptTsou 
ill  respL'Ct  «ii  wliosu  doalh  llieir  claim  arises. 

Ill  W'illiinii.'i  y.  luii.ihall  inllirr/i  (  "..  l.unitrd  {I,). 
it  was  ar^nieil  lluil  a  wdrkiiiaii  wlio  dii-'d  Innii  an  injury 
had,  l>y  rolurnin.u  lo  worlv,  iiilind  into  an  implied 
contrat'l  with  his  umployuis  nol  to  claim  iurthei  cuui- 
pensalion.  Held,  that  even  had  he  done  so,  he  could 
nol  deprive  ihe  dependants  of  their  claim.  The  court 
expressed  the  opinion  that  in  the  case  of  redemption  of 
a  weekly  i)ayiiient  under  clausi'  1:5  of  the  First  Schedule 
to  the  Act,  it  would  If  leasonahle  to  hold  that  the 
auiounl  paid  in  commutation  was  a  sum  which  the 
employer  would  he  entitled  to  take  credit  for.  See  now 
Sched.  1  (1)  (a)  (1)  of  the  Act. 

But  on  the  other  hand  it  is  the  death  of  the  workman 
from  oersonal  injury  hy  accident  from  wliich  the  claim 
of  the  dependants  arises,  and  the  onus  of  proving'  this 
lies  on  the  deiiendauts.  It  is  not  suiUcient  that  the 
employer  paid  lompensatioii  to  the  injured  workman 
during  his  lifetime,  or  even  admitted  a  liahility  to  pay. 
He  is  not  therehy  estopped  from  setting  up,  in  answer  to 
a  claim  hy  tlie  dependiints,  that  the  death  did  not,  in  fact, 
result  from  the  accident  {Clrrrrlr/i  v.  <ia'<,  Li'.lhl,  a 
Cob    <■,,.  (I)  ). 

Scottish  D«?cisions  as  to  meaning  of  "Dependants" 
and  "  Dependency." — The  following  decision  have  lieen 
pronounced  iiy  llic  Court  of  St,-.ssiou  hearing  on  the 
meaning  of  the  expressions  "dependants"  and  "de- 
pendency ""  as  used  in  the  Act 

<  'liiih  lit  V.  1)1  U  «i   Siiii^  (iii^-- 


(,V)    VMli  2  K.  U.  \:'<-J ;  70  L.  J.  K.  1 
o.n. 

(/)  J I  T.  L.  Iv.  '.Ci,  in  Hou-f  ol  Lords 
(m)  1  F.  'J21;  :JG  Sl-.  L.  U.  720. 


Tliite  case  decided  that  an 

.  t-.jl;  'Jl  1..  1'.  J5'J;  -Sj  T.  L.  It. 
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illi'^'iliiimtt;  child  is  not  a  (IfpLiidiiiU,  and  eoiise<iUfiilly 
iiol  (jiuitlud  locliiiui  imder  ihu  Workmen's  Compeiibation 
Act,  1897,  for  solatium. 

A  decision  lo  the  same  ert'oct  was  given  ni  Enghind 
inuler  Lord  Canipbell's  Act,  See  ante,  p.  181.  It  has 
Ijeen  stated,  aiili;  p.  383,  that  a  rij,'ht  to  receive  com- 
pciisation  is  now  ^ivcn  hy  the  Act  lo  an  illegitimate 
child,  and  even  a  pos;thumous  illegitimale  child  wlio  is  a 
dependant,  consequently  the  aljove  case  does  not  apijly 
under  the  present  Act. 

Ihiiiiliii  V.  M<lii>.s,  nitit  Aiiiillnr(ii). — A  j,aMndchild 
whose  father  was  dead,  and  who  was  dependent  u[)on  tlie 
riirnin;^'s  of  tiie  paternal  grandfather,  was  declared  a 
dependant  ui)on  the  grandfather,  and  entitled  to  claim 
solatium  under  the  Workmen's  Compensation  Act.  iH'.tT. 
Hiinrtl  V.  Xitrth  llritiih  Ihtil.  ('<i.(it).  The  mother  of 
a  deceased  workman  was  declared  not  entitled  to  claim 
solatium  in  a  case  where  the  parents  were  both  in  part 
(lei)endent  on  tlie  son's  earnings,  upon  tiie  ground  tiiab 
her  husband  Ijeing  alive  he  was  alone  capable  of  taking 
[iroceedings  under  the  Act. 

The  law  of  Scotland  appai'ently  contines  the  right  to 
>ue  for  solatium  for  the  death  of  a  member  of  the  family 
to  the  father,  if  living  (A  it  Lin  v.  (iouihiji  (p),  and  it 
was  no  doul)t  in  analogy  to  this  rule,  that  the  case  of 
Hitrntt  v.  XkiIIi  liritisli  Hail.  ('<>.,  mipm,  was  decided, 
it  was  followed  in  the  case  of  Caniplxll  v,  Ilanlaif,  Cinlr 
.(  <'n.  {(j),  certainly  an  extreme  case,  for  the  mother  had 
Iteen  deserted  by  her  husband,  and  was  being  supported 
\>y  her  son  at  tlie  thne  of  his  death.  (It  is  believed  these 
cases  cannot  be  regarded  as  free  from  doubt  under  the 
present  Act.) 

Hut  where  the  father  is  dead  and  the  mother  living, 

()()  1  b\  lOi-i;  30  Sc.  L.  It.  sit. 
{o)  1  F.  113'.»:   JO  Sc.  L.  11.874. 
(/))  5  F.  580. 
(7 1  0  F.  371  ;   U  Sc.  L.  11.  'JS'J. 
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mill  uliollv  (lei)ciuU'iil,  im  rlaiiu  lt_v  ii  |)!irliiil  (lt|iiiii(liiiil 
ran  lie  fiitertaiiicd  {lllniu  v.  'irii,in<l.  l-'niuiilrii  Cn.  (/■)). 

l-'ii>lnii  V.  Murilii,  h  {s).  Dccideil,  Unit  iii)<)ii  tlie  tnio 
coiistntt'tioii  of  Sc'liwlulo  1  tii)  (i)  of  llic  Workiiu'ir.s 
C'oiii[)t'ii.salion  Act,  18!»7,  no  [jcrson  could  claim  as  u 
partial  dependant  upon  tlu;  eainings  of  a  deceased 
workman  if,  at  the  time  of  tlie  deatii,  there  exifsted  u 
pel-son  wholly  dependent.  This  case  will  prohaldy  not 
l)v  followed.  See  Schedule  1  (H)  of  the  present  Act, 
which  allows  the  compensation  to  he  divided  hetween 
the  tolal  and  partial  dependants  of  the  workman. 

Tiic  Scottish  (Courts  have  apiiarently  not  followed  the 
decision  in  the  Jlouse  of  Lords  in  Mniii  i'oUiirn  <'<i.  v. 
Ihirii'H.  mil,,  ]».  \{\'l.  In  the  case  of  AihJir  ,\-  Smi'.-i 
< 'nlliiilis  V.  'I'liiiiii  i\  iiiih,  p.  ;iHcS.  Lord  MoNCKiEi',  in 
delivering;  .jud<,Muent,  said:  "Before  a  claim  under  the 
\VorknH!ir>  ('om))ensalion  Act  can  he  sustained,  there 
nntsi  lie  tolal  or  partial  incapacity  on  the  part  (if  the 
alle^'((l  dependaiil  to  support  herself  or  himself  hy 
working'."  In  Sir  Willi, nii  .iiml  y.Killi/il),  a  father, 
whose  averaf^e  weekly  earnings  were  I't  Js.  11//.,  and 
wlio  I'eceived  from  his  son,  who  did  not  live  with  him, 
contrihutions  which  averaged  lOx.  a  week,  was  held  not 
to  III'  in  part  dependent  upon  the  earnings  of  such  son. 
This  decision  was  given  upon  tne  ground  that  the  father 
was  well  able  to  HUi)porl  himself,  without  the  assistance 
which  he  received  from  his  son. 

There  was  no  api)eal  under  the  Act  of  lH!t7,  to  the 
House  of  Lords  fi'om  tlu;  Court  of  Session,  hut  such 
appeal  under  the  present  Act  is  now  given  (Sched.  2  (17) 
(b) ).  The  Court  will  then^fore  ])rohahly  follow  in  future 
the  decisions  of  the  House  of  T^ords  already  given. 

(()  ."5  F.  s!);i;  40  Sc.  \j.  H.  O**.  Tlicn;  lias  ticni  no  decision  in 
l-;ngland  to  tlie  lilce  ctfect.  It  is  dmibtful  whether  it  is  correct,  at  all 
I'Vcnts  under  the  present  Act.     See  Sched.  1  (8). 

(s)  1  F.  117'J;  30  Sc.  L.  K.  'Jiil.  Sec  also  us  to  position  of  part 
il,_pend:i!!t.  Lc'fjctt  it  Soiis  V.  Hurl.c,  4  F.  fi!W :  M!(  Sc  T,.  l;  t-lH;  Bain! 
■  i  ('".  \.  Sunn/,-  (or  Hirs:Jon).  8  F.  l:iS;   t:>  Sc.  L,  It.  :!(.H». 

1/1  7  F.  'JOli;  4  J  Sc.  L.  it.  O'JCi. 
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Scottish  Decisions  under  the  present  Act.  Ihinh/i 
V.  I'liilril  Cnlliiiiii,  l.'niiitiil.  'I'lio  decision  ill  Uiis  ciisi! 
iiiiNiii^  till!  <|Ut'sli()ii  wlu'i.  llu;  i'()in|H!Usation  vi'sts  in  tlio 
'lt|Hii(liiiits  has  iilrt'iiily  Itcfii  ii't't!in'(l  to  {niil( ,  p.  10."))  as 
liiiviii^'  liffii  iiftinned  by  tlio  Iloust;  of  Lords. 

1,'iiiliiiil  V.  Ihtlnnmi  Oil  <'i>.{i().  \  widow  with  livc 
;,'!iiwii  ii{)  sons  Wiis  in  fuel  living'  willi,  and  heins  ''^'l*" 
IMirtcd  entirely  hy  ono  of  them.  'I'htt  other  sons  were 
iiiiirriud.  and  lived  with  uiid  supported  their  own  families. 
////'/  that,  iKitwithstaiidiiif;  the  lef^ful  obli^'ation  which 
mi^^ht  have  heeii  eiifoived  af^ainst  all  the  sons  to  con- 
irihute  to  their  mother's  sui)port,  she  was  wholly 
ilependenl  on  the  eariiiiij^s  of  the  son  who  in  fad 
supported  her,  and  entitled  to  elaim  inider  the  Act  as 
such. 

■fnliiistiiiii'  V.  ■linihx  Sjiiiiirr  <(■  Cii.  (r).  In  this  case  il 
was  contended  that  the  tiuestioii  whether  a  child  was 
lc;;ithnate  or  illegitimate,  as  it  involved  a  (piestiou  of 
status,  could  not  he  decided  hy  an  arhitralor  in  a  claim 
under  the  Workmen's  (,'oiiipensalion  Act.  On  aiti)eal  it 
\v;i.^  held  l)y  the  (^ourL  of  Session  that  it  was  the  intention 
lit  the  Act  (see  Sched.  1  (H)  )  that  a  ipieslion  of  (he  status 
of  such  a  child  should,  if  necessary,  he  imiuired  into  and 
settled  for  the  purposes  of  the  Ai  i. 

Wiilldcr  or  Sliijihrnl  v.  '/'//.  Fijr  Coal  ('n.(.i).  Here 
ilie  question  of  the  iK)wer  of  an  arhitrator  to  deter- 
mine a  question  of  status  again  ;irose.  The  question  in 
dispute  was  whether  a  marriage  was  legal.  The  Court 
of  Session  being  able  to  dispose  of  the  appeal  on  other 
grounds,  left  this  point  open,  but  pointed  out  a  dis- 
tinction between  this  case  and  that  of  JnhiiHtniir  (siipni), 
in  thai  in  ■la]iiiHti>tir\  <  '<txr,  the  only  question  involved 
was  a  question  of  the  [)aternity  of  a  child,  a  matter 
constantly  inquired  into  in  alHliation  cases. 

{/()  I  I'.IOS ,  S.  C.  1020  ;  45  S.  L.  H.  80'J. 
(i)  ri"-'08]  S.  C.  1015  ;   15  S.  L.  H.  SO-J, 

{.!■)  !  I'joy J  s.  c.  i,>± 
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This  iMriti  also  fiiitlier  docidod  tlnit  ihc  cvideiico 
luiidcrcd  liv  applifaiit  to  |irovt*  tliu  status  of  iiiarria;,'^. 
viz.  ropulf  and  colialiitation  of  tlu;  parlies  for  ten  luoiilhs, 
was  iiisiit'ticiuni  to  ( .^talilish  it. 

Miiiidii  \.  (ioiiil.ni  (i/).  This  was  a  claim  on  IM-Iuilf  of 
an  iik'sitiinatii  child,  for  whose  siij(i»ort  tiu^  duceascd 
workiuaii  liad  houii  payiii;,'  iiiKh-r  a  dtcri'tj  of  alHIialion 
and  uliiiK'iil.  Th(!  ariiilratoi-  found  ihi!  child  was  partially 
dopeiidoiil  on  the  tarnin^'s  of  llu;  dtcoased,  that  L'l.")() 
was  tiio  ooiupunsution  availahlc.  and,  thero  hnin;^  no 
other  dependants,  he  awardi^il  liiis  .sum.  //-/</,  that  lie 
iiad  proceeded  on  a  wroiij;  principle,  and  case  remitted  to 
him  to  ascertain  the  i)rospective  value  of  the  contrihu- 
lions  that  would  prohahly  have  heeii  luadt!  hy  the 
deceased  if  he  had  live<l,  for  the  .support  of  the  illegiti- 
mate child. 

The  groun<l  of  the  decision  here  was,  that  there 
was  nothing  in  the  facts  to  show  that  the  deceased 
woi'knum  woulil  have;  paid  more  towarils  llu;  child's 
.sup]»ort  than  he  could  have  heen  hy  law  comi)elled  to 
do.  The  capital  value  of  the  atKliation  decree  obtained 
against  him  was  said  to  he  l'7H. 

lloirhill  Coul  ( 'ii.  V.  Sniilh  nr  .\i  isli  ^:).  An  illegitimate 
child,  whose  mother  had  obtained  a  ilecree  of  atliliatiou 
and  aliment  against  the  fathei-,  annually,  for  a  number  of 
years,  hut  had  oidy  once  succeeded  in  obtaining  one  small 
...im  thereunder,  was  held  partial!}  dependent  on  the 
earnings  of  the  father. 

The  court  in  this  case  again  declared  its  opinion  that 
the  liiuling  whelliei'  oi'  not  (lt;peiidency  existed  was  a 
linding  of  fact ;  that  although  such  a  Ihiding,  if  it  had 
heen  arrived  at  by  a  wrong  inference  in  law  from  the 
other  facts  in  the  case,  would  have  been  oiten  to  review, 
llicre  was  hei'e  no  such  wrong  inference  of  law,  and  there- 
fore the  decision  of  the  arbitrator  was  final. 

(,'/)     l'.H),s    s.  ('.  Tli'.t;    10  S.  L.  J;.  J77. 
(.:}  ,1'JU'J_  ^.  C.  20i'  ;   ill  S.  L.  U.  20U. 


l'i;l!>nNs    KnTITI.KI'    I'O  ( 'itMl'i;>>A  rn»N. 


Ill 


Wiii.hk  No   Okikskants. 
(c;  Expenses  of  Medical  Attendance  and  Burial.     A^ 

uc  liiuf  iioiiiU'd  out,  the  c()iii[Hiisiitinii  lor  iikmUcuI  iilU'ii- 
.iiiiici'  iiiid  liiifiiil.  wliicli  may  hoL-omo  puviiltlf  wliuii  no 
,|..|)rii(liuils  ari!  lofl,  uiiiy  lu:  puid  to  llif  lf;,'iil  persoiiul 
itlnvM'utiilivi'.  if  then;  is  one,  or  to  llu'  liwsoii  to  wlioia 
ilir  cxiHiiihfS  arc  dun  (Sclied.  1  (•'))  ). 

'I'lic  [)i'oceediii^^s  to  loeovor  such  sum  may  also  lie  taken 
\>y  l\\v  It'^'al  personal  ifprfsentative,  oi'  any  person  to 
wliom  such  expenses  are  due,  and  in  the  latter  case  any 
(ilher  person  kiinwii  to  the  applicant  as  a  person  to  whom 
any  su-li  expenst's  are  due.  shall  he  joined  as  a  party 
either  as  applicant  or  resi)ondent  (W.  C.  U.  •>  (1)  ).  If 
liie  amount  is  insullicient  to  pay  the  expenses  in  full,  it  is 
lo  he  ai)portioued  l)y  the  judge  or  urhitrator  (//'.  (2)  ). 
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IKIISONS    MAliLK    TO    I'AV   COMPENSATION. 

The  Employer.  In  iilinost  cvciy  eiisti  it  is  the  employer 
i>t'  tlic  wdrlviiiaii  injured  or  kilK'd,  who  has  to  pay  theeoiu- 
I)t'iiniitioii  jjivtii  l>y  tlic  Act  (h.  1  (1) ). 

Th(!  iinployt  r  is  the  person  hetweeii  wlmm  iiml  tiie 
worKniim  a  eoiiU-aet  ( '  service  exists.  As  to  when  sucli 
a  contract  exists,  see  «o/^,  pp.  '270,271. 

In  on»!  state  of  circinastances,  viz.  the  bankruptcy  of 
th((  employer.  thi>  lompensation  is  to  come  not  ilirecliy 
from  liie  employer,  but  from  the  insurance  <M)mpany  with 
uliimi  Ik  was  insured  (^e("  /mxi.  pj).  111.  llo)  ;  and  in  one 
4ale  of  circuiii.staiicts,  viz.  under  s.  I  of  the  Act,  com- 
pensation is  payable  by  the  "  principal  "  to  workmen  not 
in  his  stirvice  (see  /lost,  pp.  ll.'j   -|:{H). 

In  addition  to  these  exceptions,  an  employer  may  have 
to  payor  contribute,  under  Section  H  of  the  Act  of  WW), 
towards  tlie  conii)en.sation  payable  in  respect  of  industrial 
disease  to  a  workman  who  has  left  his  employment.  See 
iiiiit ,  pp.  ;i:i2 — :{:{7. 

I'or  the  ])Mrposes  of  the  .\ct,  unless  the  context  other- 
wise requires 

"  Employer  '  includes  any  body  of  persons  corporate 
or  unincorporaie  and  the  legal  personal  representative 
of  a  deceased  employer,  and,  where  the  services  of  a 
workman  are  temporarily  lent  or  let  on  hire  to  anoth-- 
person  by  the  per.son  with  whom  the  workman  has  entered 
into  a  contract  of  service  or  apprenticeship,  the  latter 
.sliail,  for  the  purposes  of  this  Act,  be  deemed  to  contimie 


Pkhsuns  Liai'ii;  to  I'ay  Cmmi'knsa  ion.      W.) 

to  lit)  ihf  omplDyor  of  tho  workinnn  whilst  li  •  is  working 
for  tlmt  otlit-r  porsou  (s.  \'.\,  tltfii.  ••  KinploytT '")  i.';ii). 

Wlifii  dfiiliiif,'  with  till-  Km|iloy«'is'  I,iiiliilit.\  Act.  IHMO 
Oiiilr,  p.  V\),  it  was  pointed  niit  that  tli.'  dciith  of  thf 
finplo.vcr  iU'priv«"(l  tho  iiijuri'd  woiknmn  ot  liis  cftuso  of 
iictioii.  by  rtMsoii  of  th»^  upplicntion  of  the  nnvxiin  !<//" 
II,  ixuiKilin  iiinntiir  I  inn  imsntuh  I'luler  tlio  W  oi  kiiifu's 
ConiiK-iisalioii  Act.  1!»0(),  l.y  viriiio  of  tlio  wonls  <.f  tlui 
al.ove  (Idiiiition.  th»i  death  of  the  eiiiplovrr  can  make  no 
ditVeruiice,  and  the  coiupeiiHatioii  t^iveii  liy  the  Act  iiinv 
he  recovered  from  his  personal  representatives  od. 

An  employer,  wlio  lias  temporarily  lent  or  let  on  lore 
one  of  his  workmen  to  another  person,  letnains  liahle 
to  pay  the  cotnjjeiisation  ;  and  tliis  i>  the  case  tiven 
thoii<<h  in  law  the  person  to  whom  he  is  lent  or  let  has 
hecome  the  employer.  As  to  the  position  at  comnim 
law  of  a  .servant  lent  hy  'is  master  to  another  person,  sie 
((/'/',  pj).  "27    -'M. 

No  ri^ht  to  recover  nidenniily  fi'om  the  temporary 
employer  appears  to  have  Wvu  reserved,  thon';;h  prolnhly 
llid  workman  could  sno  either  of  tluiemployers.  Certaiidy 
li(^  can  do  so  if  control  of  tht;  work  in  which  he  is  enf,Mjj;ed 
is  parted  with  hy  his  general  eniployt'r  and  assumed  hy 
the  temporary  employer,  and  the  employment  is  in  th<! 
way  of  the  trade  or  hu.siness  of  the  temporary  emi)loyer. 
or  if  he  is  injurod  hy  the  nep;ligencu  of  iiis  temporary 
employer.  No  deiinition  is  given  of  the  exiiression 
"temporarily  lent  or  let  on  hire."  It  is  thought  the 
li'st  must  be,  does  a  contract  of  service  still  subsist 
l.(!tweeii  the.  workman  and  the  person  who  temporarily 
lends  or  lets  on  hire  his  services  to  another. 

1,0  H  a  cliiini  lias  been  made  and  is  IxiiiH  prosoonted  at  tlio  tinici  ni 
thf  employer's  death,  \vn  do  not  think  fresh  proceedings  need  lie  .-oni- 
Tneii.  ,d  ;  an  application  to  the  jiulKOor  arbitrator  to  clianj;.'  tlic  title  ol 
the  proeeedinf,'s  is  prohalilv  all  thiit  will  l)e  nec.ssary.  \>  to  the 
position  of  a  dependant  dviii;,'  l>efore  conimenein!!  procoedinus.seo  ,intr, 
[>[>.  t04,  tOS. 
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('.'.Ill)  The  AUwita  Aet,  s.  2,  (ontniii-  a   similar  definition:  Appi  ndix, 
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'•  Tho  evcrcisc  iiinl  iicrlormanct!  of  ihd  powers  and 
iliilirs  of  a  local  or  otiicr  |)ulilie  aulliority  shall,  for  tliu 
pmposcs  of  liiis  Act,  iu"  troatod  ns  the  inidc  or  liusiucss 
of  the  aiUhoi'iiy"  (s.  l:'.). 

Not  only  arc  local  and  pnlilk-  uiuliorllics  eni])loyors 
■.vithiii  tluj  Act,  hut  any  casual  lahoin*  I'Uiployed  hy  tlicin 
is  within  the  Act  also,  lu'ing  tntatcd  as  lahour  cmploytMl 
in  the  way  of  their  ti'ad'.'  or  hnsiiiess.  Hce  Mulriiiiiini  v. 
'I'dild  mill  Miii/or,  <  tr..  Ill  Ihfiiliniil.  piisf,  p.  120. 

Bankruptcy  of  Employer.-  hi  the  ca.se  of  the  hank- 
rn])tcy  of  the  employer  the  compensation,  as  slated,  need 
not  coniiMliroctly  from  the  employer.  Section  ')  (1)  pro- 
vides that  wlao'eanemployei-  has  enieicd  into  any  comr:a'l 
with  any  insui-eis  in  respect  of  any  liahility  inider  this 
Act  to  any  workiiian,  then  if  the  employer  heconies  hank- 
rnpt.  or  arranges  with  nis  creditors,  or  if  a  company, 
connnences  to  he  woinid  up.  the  rights  of  tlie  .■mpioyei- 
against  the  insui'ers  as  respects  that  liahilily  shall,  not- 
withstanding anything  in  ilic  enactments  relating  to 
ltankriii)lcy  and  the  wimling  up  of  comj)anies,  he  trans- 
feiii.'d  to  and  vest  in  the  workman,  and  upon  any  such 
Iransfer  the  insurers  shall  have  the  same  rights  and 
remedies,  and  lie  suhjecl  to  tlie  same  liahilities,  as  if 
they  vt're  the  employer,  so.  however,  that  the  insiu'ers 
shall  not  he  undei-  any  greater  liahility  to  the  workman 
than  they  would  have  \)ei'n  under  to  the  emplovrr  t-s.;-2). 

ll  tlie  iialiility  of  the  insurers  to  tlu;  workman  is  less 
than  the  liahility  of  the  employer  to  the  workman,  tlu' 
workman  may  pi-ove  for  the  lialanci^  in  the  liankruptcy 
or  Hijiiidalion  (s.  .")  (-2) ). 

The  Act  of  IH'.)7  gave  the  workman  a  tirsl  charge  on 
the  sum  due  from  insun^-s.     The  present   section  ("fleets 

Canadian  Notes. 

(2:!'i)  Cuiiiiimv    ihv    |)n)\  i-ioii-    of    the   F.iiii>,l)    t'oluiiiliia  Act,   s,  (I 
mi/ni.  n.  !):!l,l,  :tii.t  th.'  A.1I>.'r!:i  .\'-t.  ■;.  7  iiii/ru.  p.  !!21),  ;i!u]  tli.-^  (J;;,  ho. 
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;i  iiDViUioii  nnd  t'siablislios  pi'ivity  liohvccn  iIm^  vvov1<- 
niiiii  iiiul  tlK;  insurivucc  foni|iiiny,  Kivini;  the  iiisuvaiico 
conipiiny  the  vi-jjlits  and  ()l)lij^ations  (so  tar  as  l>y  llu' 
rniitract  they  liavc  undortaken  thcin^  of  the  employer. 

The  time  wlieii  the  ri^^lit  lo  receive  this  insurance 
Mioiiay  vests  in  the  workman,  must  depend  lai'gely  upon 
ihe  terms  of  llic  contract  enlereil  into  helween  th(! 
insurer  and  insured.  Tiie  woi-kmnn  can  generally  liave 
iin  greater  lights  agiiiuht  the  insurer  than  are  given  l)y 
the  contract  to  liis  employer.  Still,  there  nuiy  he 
pdssihle  cases  where  the  insurer  is  estop[)ed  hy  his  own 
;ict  from  denying  that  insurance  money  is  due  to  a 
workman,  even  though  it  could  not  he,  recovei'ed  liy  the 
woi'kman's  employer  (//). 

The  workman  may  not  know  if,  or  with  whom,  the 
iiiililiiyi'r  is  insured.  To  ohviate  this  difficulty,  llui  rules 
j)n)vide  (W,  C.  11.  •i'>  rl"*)  that  in  such  a  case  he  may 
ajiply  to  the  court  tor  an  order  for  the  (examination  of 
ihe  (iuiployer.  Order  '2'),  rr.  71  and  7'2,  of  County  Court 
Itides  then  a])[)lies.  as  if  the  employer  were  a  dehtoi' 
Hal  lie,  to  a-  judgment  or  ordei'. 

(^)uestions  as  to  the  rights  mid  liahilities  f)f  insurers 
siihsiituted  for  the  employer  in  case  of  his  hankruptcy 
miller  s.  o  art!  to  he  settled  hy  arhitration  in  the  same 
manner  as  (piestions  hetween  a  workman  and  his 
(  inploym-  (W.  C.  W.  '.^5  (8),  Form  U). 

Liability  of  Principal   for  Contractor  under  s.  4 — 

111  one  slate  of  circumstances  a  liahility  to  pay  the 
comjiensation  given  hy  the  Act  is  placed,  in  the  first 
instance,  upon  a  person  who  is  noi  in  law  tlie  employer 
lit  the  injured  workman  (^.  I),  hut  is  called  in  the  Act 
the  "  Principal." 

(//)  I'pon  tuis  subject  coii.sult  KiiivrtfU  v.  XoiiJirni  K)Hiih>i/ci->' 
Mutual  ImhrnmUi  Co.,  [I'JOL'l  1  K.  H.  SSU;  Hi)  ]..  T.  721  :  IS  T.  L.  I!. 
.!!!;  \l.:.yh  V.  7'/;<-  Sa»u;  [^\nt\^\  '2  K.  n.  }C,r,;  71  T..  J.  K.  H.  7:^:i:  K(; 
I.,  r.  7U  :  IS  T.  1j.  K.  035.'"  Tlii'  facts  of  tlicsp  <;i>,v  a-  :irii-.tiuK  tli.> 
-uliji'.  I  iiiulrr  iiiM'^iik'i'atioii  :uv  Inuiiil  in  tlir  'riiiii''^  l.;i\v  Ucporl-;  niily. 
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A  c'ustoiii  exists  in  cortalii  tviides,  particularly  in  tlio 
Imildinf,'  trado.  hy  virtuf^  of  wliicli  tlic  uiulortakor  of 
l»iiil(1iiip;  \v(irl<  filters  into  Hiilj-foiitraci.-.  or  piece-work 
coiitraets.  i^'ovidiiif^  for  tlie  execnuioii  of  tlie  work  liy  the 
siili-eontractor  and  liis  assiRtants.  tlms  avoiding;  in  pari 
tlie  respoiisihility  for  accidents  liappeiiiiif);  in  tli(>  carry- 
iiii;-  out  of  the  work  whieh  would  otherwise  fall  upon  liim. 

This  res{)oiisihility  was  often  shifted  upon  men  ipiite 
niiahle  to  hear  it.  with  the  result  that,  in  many  cases. 
an  injured  workman  siiiiiR-  at  common  law  or  under  the 
Kmployers"  T;iahility  Act  ohtained  no  compensation  at  all. 

Object  of  s.  4.— This  state  of  t]un;;s  th(!  lej^'islature 
has  altempied  to  ohv'  :e  hy  the  provisions  coiitaineil  in 
s.  I  ot  this  Act. 

The  inarp;inal  note  is.  iiowcver.  misleaduip;.  It 
indicates  that  tlie  section  refers  to  suh-contractiiii;-.  and 
suli-contiactint;  alone,  hut  iIk;  section  itself  hardly  hears 
this  meaning-,  and  lias  considerahle  etVect  on  contracts 
which  cannot  he  descrihed  as  snh-contracts  at  all. 

Tlie  ri^tiL  ^ivcii  to  the  workman  to  recover  compen- 
sation from  tile  principal  in  no  way  all'ecls  his  rifjht,  if 
he  so  pleases,  to  rt^cov(M-  from  the  coiitracior,  who  is  his 
own  em])loyer  (s.  I  (15)  i. 

The  fiist  clause  of  s.  I.  almost  every  word  of  which 
demands  careful  attention,  is  as  follows: 

Section  I  (1). — "Where  any  person  (in  this  section 
referred  to  as  the  principal)  in  the  course  of  or  for  the 
purposes  of  his  li'ade  or  husiness,  contracts  with  any 
oth(>r  pcrsoi'  (in  this  section  referred  lo  as  the  con- 
iractor)  lor  ti;e  execution  liy  or  under  the  contractor  of 
tlie  whole  or  any  part  of  any  work  undertaken  h_\  the 
principal,  the  jiriiicipal  shall  lie  liahle  to  pay  to  -.Uiy 
workman  eiiiployi'd  in  the  execution  of  the  work  any 
comjiensalio'i  iiiidi  i  this  Act  which  he  would  have  heen 
lial'k-  to  jiay  it  thai  worknian  had  iieeri  iiuiiiediately 
employed   hy  him  :  and   where  compens;itio,i  is  claimed 
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iroiu  or  procpodings  aw  taken  against  the  principal, 
tlu'ii,  ill  the  application  of  this  Act,  referenc«^s  to  tho 
jirincipal  shall  he  siihstituted  for  references  to  the 
employer,  except  that  the  amount  of  compensation  shall 
I)e  calculated  vith  reference  to  the  earnings  of  the  work- 
luaii  under  the  employer  by  whom  he  is  immediately 
employed.  .  .  ." 

It  will  he  observed  that  tht;  section  does  not  speak  of 
suh-contracting,  but  of  contracts  in  the  course  of,  or  for 
the  jmrposes  of  trade  or  l)usiness,  made  by  a  jiiincipal 
with  a  contractor  in  respect  of  work  undei'takeii  liy  tho 
principal. 
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PoPiible  Meanings  of  s.  4. — Three  diil'erciu  vicnvs  wore 

lie  as  to  the  meaning  of  the  section : 
1.  Tliat  it  inclu<les  any  work  done  by  a  coiitractoi-  for 
a  ))rincipal  in  the  course  of,  or  for  the  [)iirposes 
of  the  principal's  trade  or  Itusiness. 
•1.  That  it    includes   all    the    work   done    by   a   con- 
tractor for  a  principal,  which  is  in  the  way  of  the 
principal's  trade  or  business. 
:!.  That  it  only  includes  work  done  by  a   contractor 
for  a  princijial,  which  the  principal,  in  the  way 
of  his  business,  has  contracted  with  a  third  party 
to  do  himself. 
The  real  difficulty  of  the  section  arises  from  the  use 
of  the  words  "  work  undertaken  by  the  principal."     If 
liy  these  words  is  meant  that  the  princi])al  is  deemed  to 
undertake  all  such  work   as   ])ecomes    necessary  to  bo 
done  ill  the  course  of,  or  for  the  purjioses  of  his  trade 
or  business,  the  lirst  view  is    the  correct  one.     If  by 
•'  work  undertaken  by  the  principal "  is  meant  the  work 
in  the  course  of  his  business  which   he  undertakes,  i.r. 
which  he  holds  himself  out  as  a  tra<lor  as  willing  to  do, 
the  second  view  is  correct.      If  the  "  work  undertaken 
])y  tho  principal  "  only  refers  to  work  which  he  is  under 
contract  to  do  foi-  someone  else,  and  which,  instt^ad  of 
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iloiiij,'  liiiiiscU.  lie  siil)-c()nlriu'LS  lor,  ilu^  itiird  view  is 
alone  the  ri'^ht  one. 

It  the  lirst  view  is  correct,  then  inileetl  wide  liability  is 
imposed  on  everyone  earrying  on  trade  or  !)usiness,  for 
the  work  with  reference  to  which  the  contract  is  made 
need  not  l)e  witliin  the  scope  of  the  imsiness  carried  on 
liy  the  princi})al,  so  lon^  as  the  contract  is  made  in  the 
course  of  or  for  the  purposes  of  liis  business. 

To  takt!  some  illustrations:  A  trader  wishes  to  have 
a  new  warehouse  built  on  the  land  occujiied  l)y  iiini  for 
the  purpose  of  his  business,  and  contracts  with  an 
independent  builder  tn  build  it.  1  )es  he  liecome  liable 
to  pay  couipensation  for  all  accidents  that  may  hap])eii 
to  any  )nen  eni^M^ed  on  the  work  ?  Kr  luijuitlnsi  he  is 
not  a  builder,  but  he  has  made  a  contract  in  the  course 
ot  and  for  the  purposes  of  his  business,  thouj^h  he  him- 
self has  not  undertaken  with  anyone  else  to  do  tlu;  work. 
Ar;,iin,  a  professional  man  contracts  with  a  vacuum 
cleaning'  company  that  they  shall  brinj^  their  apparatus 
and  servants  to  his  premises  for  the  purjjose  of  cleaning 
them.  l>oes  he  become  liable  for  accidents  to  such  ser- 
vants wliilst  engaged  in  the  work".'  It  i;.  thought  the 
occupation  of  a  professional  man  is  co\ered  liy  the  word 
■' business. ■■  and  the  contract  is  for  the  purposes  of  his 
business. 

If  the  lirst  view  propounded  is  the  correct  one,  tiie 
!)rincipal  in  liotli  illustrations  given  is  tixed  with  liability. 
The  words  which  appeared  in  th^  corresponding  section 
of  the  Act  ot  1S'.»7,  excluding  the  operation  of  tlie  section 
where  the  contract  was  "  ancillary  or  incidental  to,  and 
no  [nirt  of,  or  process  in,  the  trade  oi-  business  carried  on 
by  the  principal,"  do  not  appear  in  the  piesent  section, 
and  were,  no  doubt,  left  out  advisedly. 

The  extraordinary  consecjuences  which  would  result  if 
tins  most  comprehensive  meaning,  which  the  words  are 
capable  of  l)earing,  was  given  to  them,  has  led  the  author 
to    reject    such  a  wide   interpretation,   though    it  may 
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l)l:insil)ly  he  coiitemled  tluit  a  ihtsoii  does  imdeitalu!  lo 
do  the  work  which  is  necessarj'  in  iho  course  of  or  for 
the  purpose  of  his  trade  or  business,  especially  having 
rf;:;ard  to  the  meaning  given  to  the  word  "  undertaker  " 
in  the  Act  of  1H{»7. 

Assuming  the  section  must  lie  construed  in  a  more 
limited  way,  the  question  is  still  between  the  view 
rxprossed  in  Nos.  2  and  ;>,  sHjini. 

Considerable  dit^culty  results  from  adopting  view 
No.  8,  viz.,  that  the  section  is  only  meant  to  extend  to 
work  which  the  principal  has  contracted  with  a  third 
party  to  perform,  for  the  liability  would  then  in  every 
case  be  dependent  upon  whethtir  or  not  (he  principal  was 
working  for  himself  or  for  a  third  i)arty  :  '.'7.,  the  builder, 
building  a  house  by  contract  and  giving  out  part  of  the 
work  by  sub-contract,  would  Im^  liable  to  pay  compensa- 
tion to  the  contractor's  men,  whereas,  if  doing  the  same 
work  for  himself,  he  woidd  not. 

A  stronger  argument  still  may  be  drawn  from  the 
proviso  to  clause  (1)  of  the  section,  which  is  meant  to 
I'xempt  from  the  operation  of  the  section  an  agriculturist 
ui'  farmer  contracting  for  threshing,  ploughing,  or  other 
agricultural  work,  with  a  person  wlio  provides  macliinery 
ilriven  by  mechanical  power.  In  this  case  the  farmer  is 
not  himself  a  contractor  foi-  the  work,  lu^  has  not  under- 
taken to  do  it  for  a  third  party,  yet  the  section  assumes 
that,  but  for  the  proviso,  he  would  be  liable  to  pay  com- 
pensation in  such  a  case  to  the  contractor's  workman. 

The  author  expressed  the  opinion  in  the  last  edition 
of  this  book  tliat  the  second  meaning  propounded  (Xo.  *2, 
■si{j)r((,  whicli,  of  course,  includes  Xo.  :{)  would  be  found 
to  be  the  correct  one,  and  that  the  jjrincipal  is  liable  not 
only  where  he  himself  contracts  with  a  third  j)arty,  I)ut 
wliere  he  sub -contracts  for  any  work  which  is  within  the 
scope  of  his  own  trade  or  business.  /.<■.,  work  which  in 
ihe  ordinary  course  of  following  his  trade  and  buniuehh 
he  holds   himself  out  as  l)eing  willing  to  do.  excluding 
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l)UsilH'SS. 

So  fur  as  the  int'aiiiii;^  ol  tlic  soclioii  has  heen  coii- 
sidci't'd  ill  England,  this  view  lias  hccn  held  lo  ho,  the 
fontrt  one.  l)Ul,  as  is  iiol  surprising,  a  ditterent  view- 
lias  liei'ii  (expressed  hy  the  Seottisli  courts,  which  have 
iipparently  ado|)ted  tht'  liiird  and  most  restricted  inler- 
pretalion  (see  jinxt,  pp.  1:51    -llJii). 

The  Court  of  Appeal  had  lo  iuterprel  the  meaning  of 
the  -tctioii  ill  the  case  of  Mnlmoinfi  v.  Tndil  uml  Ma/inr, 
,  ti .,  Ill  llnidioid  (.  ).  The  Corporation  of  Bradford  con- 
tracted with  T.  for  liie  pulling  down  and  clearing  away 
an  old  mill  situated  on  their  land.  The  land  was  to  he 
used  hy  tlif  Corporation  for  tlu;  i)urpose  of  a  market.  A 
workiiinn  employed  hy  T.  was  killed  hy  accident  in  the 
coiirst^  of  the  work,  and  the'  wid(nv  claimed  compensation 
against  hoth  the  Corporation  and  T.,  alleging  that  the 
Corporation  was  liable  under  s.  I.  //-/(/,  that  the  con- 
tract iu'tween  the  Corporation  and  T,  was  a  contract  for 
the  execution  of  work  uiulirldbii  I,//  thr  (Jiiijinnitiiiii,  and 
that  it  was  entered  into  hy  them  in  the  exercise  and 
performance  of  their  [)Owers  and  duties,  and,  conse- 
quently, that  they  were  liahle  as  principals  under  a.  t 
of  the  Act. 

The  question  as  to  whether  an  individual  trader  woulil 
he  liable  under  like  circumstances  was  left  open. 

In  his  judgment,  Co/.KNs-flARnv,  M.H..  refer.s  to  what 
we  have  called  the  third  and  most  restricted  meaning, 
viz.  that  the  section  only  applies  to  a  "  jirincipal  "  who 
has  himself  undertaken  with  some  other  person  to  do 
the  work,  and  then  sub-contracted  for  the  doing  it,  only 
to  reject  it  as  an  impossible  meaning.  He  says.  "  If  s.  1. 
aub-s.  1,  stood  alone  without  the  proviso,  I  think  then; 
would  be  great  force  in  the  contention  that  the  section 
was  intended  to  operate  only  in  cases  where  you  had  first 

(r)  ri909i  1  K.  v..  ir,n  ;  78  L.  .T.  K.  P..  14.'i;  KK)  T..  T.  90;  25  T.  L.  H. 
103. 
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11  i'onlnict  and  then  a  siib-eontract.  and  llif  marginal 
iinic  t(i  llic  soction  Icndw  colour  to  tlnil  view.  J>iil  that 
view  is  inipossihle,  and  it  was  admitted  to  he  impossiblt! 
uli»!i>  the  sec-lion  is  read  as  a  wiiole,  with  the  proviso  as 
le^'ards  agricuUural  work,  for  which  the  farmer  is  never 
it  contractor." 

Tiiough  this  decision  turned  to  souir,  extent  upon  tlic 
delinition  in  s.  I:}  that  "  tlie  exercise  and  j)erformance  of 
I  lie  powers  and  duties  of  a  local  or  other  i)nl)lic  autliority 
shall  for  the  pur))()se.s  of  this  Act  he  treated  as  the  trade 
iir  husiness  of  the  authority,"  and  thoup;h  the  ([uestion  of 
an  individual  trader  was  left  o|)en,  it  is  thought  that  when 
I  he  circumstances  arise  tiie  sa.  ie  rule  will  have  to  he 
apjilied,  and  the  individual  trader  will  he  held  liahle. 

'I'lio  (juestion  of  the  liahility  of  both  the  principal  and 
the  contractor  was  not  argued,  and  is  not  covered  hy  the 
decision.  Comi)are  the  judgment  of  Lord  J)rNKi)iN  in 
/iiil;!  V.  ./.  ((•  •/.  i'iiiiiiiiiiili(nii,  post,  p.  431. 

Assuming,  as  we  now  must,  that  the  second  meaning 
given  to  the  section  is  the  correct  one,  the  effect  of  it 
is  nnich  tin;  same  as  tlu'  corresponding  section  in  the 
Act  of  l'M)l,  although  it  lue^  been  re-cast  and  the  word- 
ing largely  altered. 

Cases  under  the  Act  of  1897  relevant.  The  meaning 
given  to  the  words  "ancillary  or  incidental  and  no  part 
of,  or  process  in,  the  trade  or  husiness  of  the  under- 
taker "  (/.'■.  principal)  in  s.  4  of  the  Act  of  1897,  was  that 
all  such  work  was  excluded  from  the  operation  of  that 
section  which  coub'i  not  fairly  be  described  as  work 
undertaken  by  the  principal  in  the  ordinary  course  of 
following  his  trade  or  business.  This  being  so,  the 
decisions  under  the  former  Act  are  relevant,  not  as 
showing  the  meaning  of  the  words  "ancillary  oi-  inci- 
dental," but  as  pointing  out  the  classes  of  work  which 
may  fairly  bo  said  to  be,  or  not  to  be  undertaken  by 
|iersons  carrying  on  .specified  industries.     This  is  largely 


lii'J    Tin;  Woiikmkn's  ('umi'Ensaiiun  Act,  1!>U(J. 

ii  (lue.stioii  ot  tucl,  iiutl  ulmucil  cvory  case  ilecicled  under 
s.  1  of  tlio  Act  of  IHilT  turns  not  so  much  on  the  work 
usuiilly  compriseil  in  a  particular  trade,  as  on  the  work 
in  fact  undertaken  liy  the  particuhir  trader  from  whom 
comijcnbation  was  f-laimed. 

The  followinj^  cases  were  decided  upon  the  meaning  of 
s.  I  in  the  Act  of  18i»7  : 

In  I'lan-i  v.  Lniiihui  mnl  Sontli  ll'islmi  Iluil.  Co.  (</), 
it  was  decided  that  the  erection  hy  a  contractor  of  a  new 
station  upon  the  resijondents'  railway  was  work  which 
was  merely  ancillary  or  incidental  to,  and  no  part  of,  or 
process  in,  the  trade  or  l)usiness  carried  on  l)y  the  rail- 
way company.  Consequently  the  railway  company  were 
not  liable  to  pay  compensation  under  s.  I  of  the  Act  to  a 
workman  in  the  service  of  the  contractor,  who  had  con- 
tracted lo  erect  tiie  Station,  in  respect  of  an  injury 
happening'  to  the  workman  during  the  execution  of  it. 

This  decision  ihat  the  l)nilding  of  the  station  of  an 
undertaking  such  as  a  railway  comi)any,  which  is  con- 
stituted hy  special  Act  of  Parliament  with  power  to  con- 
struct the  lailroad  and  all  the  necessary  accessories,  is  no 
part  of,  or  process  in,  the  trade  or  business  carried  on  l>y 
the  railway  company,  seems  to  be  construing  the  word,-; 
of  the  Act  somewhat  too  strictly.  The  nttin  ihr'nhinU  of 
the  case  was.  that  the  trade  or  business  carried  on  by 
the  railway  company  wa'^  the  carriage  of  goods  and 
[)ii   H'ligers  from  place  to  ]»lace. 

In  Kiiiiiht  V.  Ciihitl  ((  ('".{i-},  the  respondents  entered 
i'lto  a  conti'act  with  the  owner  of  two  adjoining  houses 
in  a  street  numbered  resjjectively  IG  and  17,  for  the 
demolition  of  N'o.  17,  and  the  erection  of  a  new  building 
on  the  site  of  il.  ;ind  for  alterations  and  repairs  to  No.  Ki. 
Tlie  lirni  habiinally  entered  into  contracts  for  the  demoli- 
tion of  buildings,  and  the  erection  of  new  buildings  on 

(il)  [1900   -i  <i>.  B.  iUO :  (i'J  1 ..  -1 .  !.,>.  B.  (iS:i ;  82  L.  T.  487  ;  10  '1'.  L.  U. 

me. 
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iluii-  sites,     ll  was,  however,  their  practii-i;  not  to  executi^ 
the  work  of  deinohtioii  themselves,  Init  lo  siib-contrac-L 
tor  that  work  with  another  person,  whicli  they  accord- 
ingly (lid  with  rL;^ar(l  to  the  house  No.  1".     An  accident 
luippeiied  to  a  workman  employed  hy  the  suh-contractor 
in  the  demolition  of  No.  17  in  the  course  of  his  employ- 
ment, which  caused  lii>-  death.     On  a  claim  hy  the  widow 
tor  compensation  against  t'uliitt  \- Co.  under  s.  i  of  the 
Act,  the  county  court  judge  found  that  Cuhitt  &  Co.  were 
ihe  unilertaki'rs,  and  that  the  work  of  demolition  was  not 
work  merely  ancillary  or  incidental  to  their  l)usinesrf,  and 
awarded    crmipensation.     This   decision   was   upheld    on 
appeal,  upon  the  ground   that  there  was  evitlence  that 
Messrs.    Cubitt   &    Co.  entered    into    contracts    for    the 
demolition  of  houses  as  in  the  present  case,  and  conse- 
quently such  work  was  not  ancillary  or  incidental  to  their 
liusiness,  hut  part  of  their  trade  or  business. 

With  this  case  must  be  considered  that  of  HksIi  v. 
//(,,(,. s  {I),  in  which  Kninlit  v.  Cuhitt  .0  Co.  was 
distinguished. 

A  builder  had  contracted  to  erect  a  building,  which 
was  to  have  an  iron  roof.  It  was  no  part  of  his  usual 
business  to  construct  or  erect  such  a  roof,  and  he  had 
no  one  in  his  employment  who  could  do  this.  He  accord- 
ingly entered  into  a  sub-contract  with  a  tirm  to  do  the 
work,  and  one  of  the  workmen  employed  by  that  tirm 
was  killed  while  engaged  on  the  work.  On  the  applica- 
tion for  compensation  under  the  Workmen's  Comi)ensa- 
tion  Act,  IH'.'T.  the  county  court  judge  found  that  the 
erection  of  such  ;i  roof  was  no  part  of  the  ordinary 
business  of  the  respondent,  Init  that  it  was  part  of  such 
a  business  as  ordinarily  carried  on,  and  was  therefore 
not  ancillary  or  incidental  to  the  business  cu.ried  on  by 
llie  respondent  within  the.  meanijig  of  s.  i  of  the  Act. 

On  ap))eal,  it  was  held  that  the  test,  whether  a  Mib- 
contract  is  lor  ancillary  work  to  thai    carried  on  by  Uw 
(1)  ri"J0i2J  1  K.  B.  210;  71  L.  J.  K.  li.  OS;  s.^  L.  T.  Ml. 
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midcrliikcr.  is  not  wimllicr  it  is  {,'uii('rjilly  iinderliikuii  l»y 
pcrsoiiH  who  ciirrv  on  llic  .simu;  cliiss  of  Ijusiiiess.  Iiiit 
wlictluT  siicli  work  foniis  pail  ol  llie  buHinuMs  of  the 
|ifirli(;iiliir  iiii(lertakt;r. 

It  is  soiiu'wlmt  (litficiill  to  (listiiij,'iiisli  tliis  ciist'  on 
priiiciiilo  from  lliiit  of  Kiiiolil  v.  Cnlntl  ,(   (',,.,  aiipnt. 

Ill  holli  cases  the  imdorlakt'r  had  coiilni^ted  to  do  tliu 
work  as  to  which  thw  (|iiestion  arose.  In  Kiii;i!:t  y.Cnliilt 
n  r<(.  there  was  a  Hiidint;  that  demolition  of  ItiiiMiii'-s 
was  jMirt  of  the  luisiiiess  of  the  imdertaktsrs,  although 
they  themselves  never  did  this  class  of  work. 

In  Iliisli  V,  Hums,  xiijiid,  ilii'ic  was  a  finding  that  the 
work  in  iiuestion  was  ordinarily  undertaken  l>y  huilders, 
and  was,  in  fact,  undertaken  l>y  the  respondent  in  the 
case.  Is  the  distinction,  therefore,  that  where  an  alleged 
undertaker  fre(juently  makt!s  contracts  for  a  particular 
kind  of  work,  which  work  he  never  performs  hy  means 
of  his  own  workmen,  such  work  is  not  ancillary  or 
incidental  to  the  husiness  which  he  carries  on  ;  hut  that 
where  an  undertaker  in  a  particular  case  undertakes  u 
class  of  work  generally  undertaken  by  persons  carrying 
on  a  similar  husiness.  and  does  not  do  it  hy  means  of  his 
own  workmen,  such  work  is  ancillary  or  incidental  within 
the  meaning  of  ;i.  1  v* 

'ihe  distinction  appears  to  he  a  somewhat  fine  one. 
Iletiirning  to  the  words  of  s.  4  of  the  Act  of  VM\,  it 
will  he  observed  that  the  princi2)al  must  carry  on  a  trade 
or  business,  and  the  work  must  be  "in  the  course  of  or  for 
the  purposes  of  ■■  a  trade  or  business.  These  words  are 
used  disjunctively.  A  person  who,  in  his  private  capacity 
and  for  private  purposes,  engages  a  contractor  to  do  work 
for  him  is  not  within  the  scheme  of  the  section,  «•.//.,  a 
person  building  a  private  dwelling-house.  See  judgments 
in  the  House  of  Lords  of  Vnujxr  ami  Craiir  v.  ll'iitiht  iq). 
8ee  also  on  the  same    point,  the  Scottish    decisions  of 

('/)    VMi\  A.  C.  K02;    71    L.  J.  K.  B.  G12;  86  L.  T.  776;  18  T.  L.  1!. 
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Shill.t  r  V.   \l'iilliii  r  {h),  Unlnhiiil    \.  'I'Iuiihiihkh  (i),  I'llliixnii 
V.  I.nrl.lniii  (/.K     As  to  the  ineitiiiiig  of  Inulo  or  liiisiiu-sh. 

Tlius  in  ]f'iiiliH  V.  I'niiirii.Hiilixh  Kiliihllinn  (/),  it  whh 
litridtid    tliat    althoup;!)   tlio   work    heinf?   doiit!    lor    tliu 

•  I'riiicipiil"  nuiy  Im-  witliin  the  sco))e  of  tlic  Rfiieral 
ulpjwtft  for  which  thu  I'riiKipiiI     in  tliiscasi"  an  exhihition 

exists,  vet,  if  lliti  work  is  not  part  of  the  trade  or 
liu>iiuss  undcrtakc^n  hy  siicli  "  Principal  '  s,  I  of  the  Act 
lit  I'.IOd  does  not  apply. 

The  meaning,'  of  section  i  of  the  jtrcsenl  Act  attain 
aioM'  in  IhUiiiiir  v.  (hnirrn  ni  .S7///*  I'.  oO!)  (//().  A 
(iimpiuiy  carried  on  liusinessas  coal  merchants  in  various 
jiiiits  of  the  world,  and  as  incidental  thereto  the  husiness 
nt  li^^htennen.  They  pnrcliased  in  England  a  lighter  for 
tin;  use  of  tiieir  husiness  in  Cape  Verd.  They  agreed 
wiili  one  (i,,  for  a  hunp  sum  to  take  tlie  lighter  out,  and 
to  provide  and  pay  the  crew,  tlie  company  paying 
insurance  and  l)art  clearances.  The  hoatswain  was 
iiiciiliacitated  hy  an  accident  during  the  voyage  and 
rliiinied  compensation   under  s.  f,  from  tlie  company  as 

•  Principal."  //<W,  tliat  the  company  in  the  course,  or 
lor  the  pur^wses  of  their  husiness  liad  contracted  with 
(i.  for  the  execution  hy  or  under  (l.  of  part  of  the 
work  undertaken  hy  them,  and  that  they  were  liahle 
under  s.  1  to  pay  compensation  to  the  contractor's 
workman. 

[n  this  case  the  sa)ue  contention  was  raised  tliat  the 
suction  only  referred  to  work  which  the  Principal  himself 
hiis  contracted  to  do  and  then  suh-let.  This  view  was 
again  rejected.  In  giving  judgment  Cozens-Hardy,  M.R., 
says :  "  I  refrain  from  expressing  any  opinion  as  to  the 
I'tYoct  of  this  very  ditKcult  section  where  the  facts  may  he 

(//)  '2  F.  1162  ;  37  Sc.  L.  R.  898. 
(i)  3  F.  668 ;  38  Sc.  L.  R.  473. 
(■')  7  F.  'J.54;  42  S<-.  T;.  R.  7.')r.. 
(0  25T.  L.  R.  441. 
{Ill)  [IWJ]  1  K.  B.  38'J. 
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(liflVniit.  ami   I  l»;i>f  my  iltci>i()U  »iitiitly  ii|)<>ii  tliu  vury 
IHJCuliiir  coiulitiiiiis  ot  ihu  |ir«'surit  east'.'" 

A  \vi)ikiiiiiii.  liowt'Vt  r,  is  not  fiititlt'tl  id  fliiiui  eoiii- 
IKtiiMitiiiii  fi'uiii  lilt'  "  l'riiic'i{)iil.  "  wlifi'it  lie  had  iid  cliiini 
iijiiiiiifst  ihf  cniilnic'tor.  Tims,  wlier*-  ii  contractor 
<iiij)loyi!(l  liis  •wii  son,  a  niMulxsr  ot  liis  fiiniily  dwolliii;; 
in  his  lioiisf  iiml  thus  cxcliulcil  from  tlio  <U;tiiiitioii 
Hwv.n  of  ■■  woiknian  "  in  s.  1:$  of  tlm  Act  — iiiid  sucii  son 
was  iiijiiii!il  (liiiinjj;  tlu'  work,  il  was  lield  that  lit;  could 
not  claim    iiiulei-  s.    1   from  tlu;  "  I'lincipal,"  MarU  v. 

'  'iinir  (//). 

The  tnuU'oi-  luisint'ssof  local  or  other  public  authorities 
is  the  exercise  and  i)erformance  of  their  powers  and  duties 
IS.  l:\). 

Il  is  llioii):;lit  that  all  such  puhlic  authorities  are  within 
s.  1,  aiitl  that  they  will  he  lialde  in  every  caae  whore  they 
contract  for  the  doiiif;  of  work,  at  all  events  where  the 
work  is  not  kIii-h  riirs.  Sets  Mnlrnoiiiii  v.  Todd  mill 
Mailor,  •((•..  (1/  liiinlinril,  niitr.  p.  420. 

Exceptions  to  s.  4. — The  two  exceptions  to  the  opera- 
lion  of  s.  1  are  the  following; : 

(at    lilt'    t.'xceplion    in    favour    of    the    a^'  \  u'tuiali  1 

fni|)loyiii}:!  a  contractor  who  provides  machinery 

tlriven  Ity  nu'chanical   power  for  the  purposes 

of  tint'shiii;,'.  ploufjhing,  etc. 

Ilaiul  and  horsf  power  thoiif:;h  incnni^etl  hy  mechanical 

contrivances   is    not    machinery    driven    l>y    mechanical 

power,    which    means  steam,    water,  gas,    electricity,  or 

other    power    'jasdini    iiiiuiiy     (W'llliiuil    v.     I'dtmi  ('>) ) '• 

Wr'uihti  V.  llmd'  fi  (/')  ). 

(li)  The  second  <.'Xceplioii  is  where  the  accident  occurred 

elsewhere  tlian  on.  or  in.  or  about,  premises  on 

(h)  MM]  -2  K.  l;,  ',](■):  78  L.  1.  K.  I!.  82:5 ;  loo  L.  T.  UJU  ;  i!5  T.  L.  I!. 
tiiiO. 

(o)  l;t0:ij  i  K.  B.  \lil ;  71  L.  J.  K.  U.  1  ;  86  J ,.  T.  5(1!) ;  18  T.  L.  K.  IS. 

(/')  [I'.KIli  1  K.  n.  7S0;  70  L.  i.  K.  15.  538;  Hi  L.  T.  115. 


wliich  the  principal  liiis  uniltirliikcii  to  t'sucutu 

the   work,   or   wliieli    iirt'  otlmrwiM'   umlt'i   Ills 

control  or  iMana<;fiiitiiil  (».  J  (1) )  (-'.Ji'. 

Ah    to   the   iiitfrpret'Uioii    gi"  • 'i    to    tiu'    words  "on, 

III,  or  about,"  and  the  casew  decidt-d  tlierooii,  mi    '/)//<, 

)..  :i75. 

Tlio  prumihtn  uii  wliidi  tliu  principal  has  uiulortakfii 
I o  execute  the  work  need  not  he  his  own  premises,  aiitl 
will  probably  be  interpreted  in  nuaii  the  whole  area  ot 
ihe  lantl  upon  which  tlie  work,  or  any  i)art  of  it,  is  to  Ihj 
done.  See  Athiiixnn  v.  Luml' {'i),  Ii<<!l'ix  V.  Ciinlirl  Citi- 
jHivdliiHi  (/■»,  1)1  mil  hsliiii'  ( 'iiinihi  Cniiinil  \.  Miililli  hiuxn  (w). 
The  expression  "  premises  on  which  the  principal  luis 
iinilertaiven  to  execute  the  work  "  d  )es  not  includ*'  the 
piiitlic  streets  though  incideiitully  used  lor  the  purposes 
1)1  the  work. 

This  was  decided  in  AinlrrHsv.  Ainlrnrx  dinl  Mans.  (/) 
\  workman  emplove<l  in  coiiiuction  with  certain  pavin;^ 
operations  by  a  contractor,  his  duties  being  to  cart 
materials  for  the  work  and  remove  riiiibish,  whilst  so 
euKaged  was  accidentally  killed  in  the  public  street,  at  a, 
distance  of  two  miles  from  the  site  of  the  work.  His 
deiiendants  claimed  comiKMisation  luider  s.  1  of  the  Act 
Inmi  the  "  I'rincipal."'  //-/'/,  that  the  exception  in 
Mib-s.  t  aiiplied  and  protected  tiie  "  J'nncipal"  from 
resiwnsibihty,  as  the  accident  did  not  occur  on.  or  in,  or 
about  premises  on  wliich  he  (the  "  riinciiial  ")  had  under- 
taken to  execute  the  work,  or  which  were  "otlierwise 
under  his  control  or  management." 

It   is   believed,   however,  that  the  preiui>eri  under  the 

(,/)  I'.HKi  I  K.  li.  sm  ;  TJ  L.  J.  K.  I!.  4C0;  SS  L.  T.  172;  1-^  T.  I..  K. 
412. 

(/)  [I'JOr.   2  K.  B.  S32 ;  75  I,.  .1.  K.  1',.  22 ;  'ja  L.  T.  G^;! ;  22  T.  1..  11.  '.•• 

in)  2  V\  2'.I2  ;  87  Sc-.  L.  H.  2'J7. 

(t)  -VMS]  2  K.  B.  567;  77  L.  J.  K.  1!.  '.t74 ;  'J'J  L.  T.  21 1  ;  21  T.  1..  K. 
71  fJ. 
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I2.S     Tin:  \V(»I!KMi;n's  (  ;»>mi'i;ns\tI(»n   Acjt,   IJXMi. 

(•(iiiLi-ol  oi-  iiiiiiiii^'i'UKJiiL  ol  ji  piiltlic  or  local  iiiilliorily  will 
iiiciii(U!  the  wliolo  iiroii  or  district  for  wliicli  tliey  arc  tlic 
mitliority.  Indeed,  it  will  l>e  dirticiilt,  it'  not,  impossible, 
for  such  iui  luitlirrity  to  avoid  liability  to  pay  compensa- 
tion to  the  workmen  of  all  then-  contractors  or  sidi- 
contractors  on  the  Kr<innd  that  the  accident  did  not  occur 
on  promises  under  their  control  or  management  (Cnh-x  v. 
hirl.iiis,,,!  {II) :  and  sees.  1  JI)  (5)  of  Factorvand  Workshop 

Act,  luon. 

Indemnity  under  s.  4.  As  a^'ainst  the  serious  lialality 
imposed  on  the  *'  I'rinciiml  "  under  s.  1,  lie  is  £,'iv(!n  in 
the  same  section  (clause  2)  a  right  of  indeinnity  against 
any  ])er.son  who  would  have  heeii  liable  to  pay  coni- 
[lensation  to  the  workman  independently  of  the  section. 

This  does  not  refer  to  tlu;  contractor's  workmen 
being  injured  by  a  stranger,  for  in  that  case  a  right  Id 
indemnity  is  given  by  .s.  (i,  which  cannot,  except  by 
agreement,  be  settled  in  the  arbitration  proceedings. 

If  is,  however,  a  right  of  indenniity  against  the  con- 
tractor or  any  sub-contractor  who  may  be  engaged  on 
tho  execution  of  the  work  comprised  in  the  contract. 

The  liability  of  the  principal  extends  to  any  workman 
employed  in  tin;  execution  of  the  work,  and  his  right  to 
indemnity  is  co-extensive  with  the  liability. 

The  procedure  to  be  adopted  where  the  principal 
claims  indemnity  is  set  out  in  the  lades  made  under  the 
Act  {\\.  C.  K.  lf»--28). 

These  rules  provide  for  the  fill:  g  of  a  claim  for 
indemnity  ten  clear  days  before  the  day  fixed  for  the 
arbitration  in  prescribed  form  (Form  2i)),  which  is  to  be 
served,  with  a  copy  of  tlie  applicant's  recjuest  and  par- 
ticulars, and  notice  of  trial  (as  under  rr.  14,  15),  on  the 
person  upon,  whom  the  claim  is  luade,  called  the  third 
party.  They  provide  for  the  appearance  or  default  of 
ai-'pearance  by  the  third  jjarty,  [)rocFedingH  <m  default, 

(/<)  10  C.  iJ.  (N.K.)  tkM  ;  ;j;j  L.  J.  C.  I'.  .!' 
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iuiil  api)liciilioM  for  diivclioiis.  1''iill  (liserctii)n  is  ;^ivi'ii 
lo  ihu  .iu(lf,'e  iis  to  costs,  iind  lie,  may  onler  iuiy  one 
or  inoro  of  the  parties  to  pay  the  costs  of  any  other  or 
ulliers  (r.  2H). 

•Principal"  should  nt  Pay  Voluntarily.  It  will 
at  all  times  he  risky  f.u-  *iii  '"  I'riiicipal "  to  voluntarily 
pay  a  claim  niaile  1>.  a  workman  ol  a  contractor  if  he 
proposes  afterwards  .Liming  inijemnity.  The  con- 
ii'actor,  when  sued  lor  indemnity,  may  set  up  that 
payment  ought  not  to  have  heen  made,  as  a  good 
defence  to  the  action  existed.  He  may  allege  that  the 
workman  was  guilty  of  "  serious  and  wilful  misconduct," 
or  tiiat  lh(^  injury  did  not  arise  out  of  and  in  thi^ 
course  of  the  "mployment.  or  that  the  sum  given  was 
loo  large  (r). 

Other  (piestions  under  s.  i  still  await  decision.  To 
whom  is  an  injured  workman,  under  such  circumstances, 
10  give  notice  of  the  accident  ?  Can  he  claim  Ih-st  from 
his  employer  under  th<!  Act,  and  afterwards,  if  he 
fails  against  his  employer,  from  the  "Principal,"  and  (/'■'■ 
riTsii  .'  Can  he  join  holh  the  i)rincii)al  and  the  contractor 
in  the  same  arhitration  i)roceedings  and  claim  from  them 
hoth  at  all  events,  alternatively.  This  course  seems  to 
he  contemplated  hy  the  Rule  (W.  C.  11.  2  ('2)),  which 
introduces  the  j)rocedure  of  Order  i),  v.  '1,  of  County 
C(mrt  Rules  as  to  joinder  of  parties,  although  in 
MiilroDiirii's  ntxr,  aiitr,  p.  420,  it  was  expressly  left  an 
open  question.  If,  without  proceedings  having  heen 
taken,  the  compensation  heing  jiaid  to  a  workman 
l»ecomes  discontinued,  as  hy  hankruptcy,  can  he  claim 
from  the  other  person  against  whom  he  is  given  a 
n^medy  ".*  Such  questions  will  prohahly  arise,  hut  it  is 
useless  to  try  to  anticipate  decisions  uj)on  this  Act  (.'). 

(v)  As  to  payment  being  made  voluntarily  by  an  undertaker  who 
:\!ter\vards  claims  indemnity,  see  TlioDipson  v.  Sortltciii  ^fnrtnr 
Kn-uni'i-rivri  (•■:  ,  Law  Timps,  hVhr-.iary  7th,  10O3,  :vt  j..  :rW. 

(i)  See  as  to  olortion  of  remedy,  Clhai).  VII. 
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t."!n    Tin:  WonKMi.s's  Compkn'saiion  Acr,  1900. 

Scottish  Decisions  upon  the  Words  "Ancillary"  or 
"  Incidental "    in   the    Act    of  1897.— Several  decisions 

iiH  lo  tlu'  lueauinK  of  the  words  "  merely  ancillary  or 
incidental  to  "  liave  l)een  f:;iven  in  Scotland. 

In  l>iiii])!ilrr  V.  Ilmilrr  ,(■  Sniia  (//).  ic  was  held  that 
cleaning  the  windows  of  a  facioi-y  was  work  merely 
ancillary  r)r  incidental  to,  and  no  part  of  a  process  in, 
the  trade  or  hnsiiu'ss  carried  on  by  tiie  occupier  of  the 
factory. 

In  lliifiis  V.  Sol  tit  fiiltixli  Hail,  ('•l.(z^,  the  work 
of  liiiinj;  np  railway  sip;nals  for  workinp;  sidings  of  a 
railway  company,  was  declared  to  he  work  not  merely 
ancillary  or  incidental  to  the  business  carried  on  by  the 
railway  company.  Imt  a  part  of,  oi'  process  in  such 
business  (a). 

In  /)'"  V.  Oriiix  ((  Sou  (/>),  the  carlinp;  work  in  con- 
nection with  a  factory  was  held  to  be  a  part  of  the  trade 
or  business  cfirried  on  l)v  the  occupier  of  the  factory,  and 
not  merely  ancillary  or  incidental  to  the  business. 

The  same  principle  was  laid  down  in  'iii-niJnll  v. 
('i(liili)iii<(ii  Hail.  <'o.{r),  as  to  tlu;  carting  of  goods  in 
respect  of  which  a  raib  ly  company  charged  rates  which 
were  inclusive  of  charges  for  collection  and  delivery. 

in  Ihiiiili'i  mill  Arlimiitli  [luil.  Co.  v.  < 'drliii  (il),  it 
was  lield  that  the  building  of  a  wall  by  the  side  of  a 
railway  cutting  to  prevent  the  earth  falling  down  and 
obstructing  the  access  to  a  signal  box,  was  not  part  of, 
or  process  in,  the  business  of  a  railway  company,  but 
was  merely  ancillary  or  incidental  thereto. 

The  case  of  Mr< ioiiiii   v.    Coojhi-  d-  ('iK(r)  strongly 

(;/)  4  F.  580;  39  Sc.  L.  It.  :W5. 

(:)  i  F.  629;  \ri  Sr.  K.  K.  448. 

(d)  Compare  with  F.nglisli  deiisinn  in  Pcane  v.  T.onilon  and  South 
l!V.s(t))i  Rail.  (.0.,  itntr.  p.  4122. 

(h)  -2  F.  4:-!9 ;  :)7  Sc.  L.  ii.  32S. 

(,)  2F.  736;  37  Sc.  L.  H.  ,024. 

(d)  3  F.  843:  3S  Se.  I..  11.  ()35.  Sih'  ixIko  Slnvait  v.  Daiiinnvil  VonI 
Co.,  4  F.  42.'j;  :3',»  Sc.  li.  K.  302. 

(-)  4  K.  24'J;  3'JSc,  L.  K.  102. 
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illuHtrales  tlie  extent  of  the  liability  which  may  ho 
incurred  by  an  undertaker  (now  "  Principal  ")  under  s.  4 
of  the  Act. 

Cooper  &  Co.  had  a  factory  in  Glasgow  and  sale 
premises  in  London  and  Leeds.  Under  a  contract  with 
ihi!  railway  company,  the  company's  servants  called  with 
carts  at  the  factory  to  collect  the  goods  for  transit  by 
rail  to  the  sale  premises,  chiirging  an  inclusive  rate  for 
collecting,  railway  carriage,  and  delivery.  A  railway 
carter,  while  taking  goods  from  the  factory  to  the  rail- 
way lorry  on  the  opposite  side  of  the  street,  at  a  point 
iiliijut  tliirty-lwo  feet  distant  from  the  factory,  was 
accidentally  injured: — llihl,  that  Cooper  »i:  Co.  were 
imdertakeis  of  the  work  in  which  the  carter  was 
employed  :  that  tiie  carting  was  part  of  their  business, 
and  not  merely  ancillary  oi-  incidental  thereto ;  and  that 
consecjuently  they  were  liable  to  pay  compensation  under 
s.  1. 

In  Sh  11(11 1  V.  Jhihliii  and  (Ihisfioir  Steam  I'acl.rt 
r,,.  (/)  the  defenders  were  held  not  liable  to  a  work- 
man employed  by  a  contractor,  who  had  contracted 
with  them  to  bunker  their  vessels  with  coal  when  at 
l>frth  in  the  harbour  where  tiieir  vessels  generally  lay. 
The  workman  was  at  the  time  trimming  the  coal  on  the 
(|uay,  and  would  shortly  afterwards  have  been  engage<l 
putting  it  into  the  bunkers.  The  ground  of  the  decision 
was  that  this  work  was  ancillary  or  incidental  to  the 
work  of  the  Steam  Packet  Company.  See  also  Topphui 
V.  Uh'nnl  (.'/). 

Scottish  Decisions  on  Section  4  of  the  Act  of  1906.— 

Several  decisions  on  s.  4  of  the  .Vet  (jf  190G  have  been 
given  in  the  Court  of  Session. 

In  the  case  of  ZiKjfj  v.  J.  and  ./.  ('iDniiiifilutni  (li)  a  firm 

(/)  5  P.  57;  40  Sc.  L.  H.  41. 
(</)  0  F.  m) ;  41  H.  L.  K.  07;!. 
(n)  [1908]  S.  C.  827  ;  -JS  b.  L.  U.  070. 
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•  if  i-liomk-al  miumfiiclurt  IS  eonlmctod  with  "  A."  to  tnr 
tlie  outsiiU;  of  the  tanks  used  in  thoir  l)usiness,  to  cct 
them  from  the  weather.      V  workman  employiMl  A.'" 

was  killeil  hy  an  accideni  whilst  en^a^eil  in  this  work, 
and  claimed  from  the  "  Principal  '  nnder  s.  I.  ILId, 
that  the  work  was  not  part  of  the  work  undertaken  hy 
the  chemical  manufacturers  within  the  meaning  of  the 
section,  and  thai  they  were  not  lialile  to  pay  com- 
pensation. 

The  LoHi>  Pki'sidknt  (Lord  l)i  nkdin),  in  givin^;  jud^'- 
ment,  says  :  "It  seems  to  mt;  that  what  is  in  llie 
section  is  clear  enoufth.  Where  a  ptn'son  has  undertaken 
as  princi[)al  to  perform  a  piece  of  work,  and  then  enters 
into  a  contract  witli  another  for  tlu'  performance  of  the 
whole  or  part  of  the  work,  he  will  he  liahlc!  to  tlu;  work- 
man employed  hy  that  other  contractor,  hut  always  pro- 
vided he  has  umlertaken  to  perform  the  work.  Now, 
undertakinj;  as  a  principal  must  mean  undertaking  on 
the  order  of  some  one  else,  /.( .  a  customer.  In  other 
words,  to  get  the  stale  of  affairs  contemplated  hy  the 
section,  there  nmst  he  an  undertaking  hy  '  A."  to  perform 
the  work  for  '  B.",  and  a  suh-contract  helween  'A.' and 
'  0."  (.whose  inunediate  servant  the  workman  is)  to  perform 
the  work  undertaken." 

Apparently  Lord  ^[(;Lahkn  did  not  put  the  same  con- 
struction on  the  section,  for  he  gives  the  illustration  of  a 
railway  company  which  arranges  to  huild  its  own  engines, 
oi'  to  lay  out  its  own  sidings,  as  a  case  where  the  company 
would  l>e  liable  under  the  section,  though  it  was  under  no 
contractual  obligation  to  do  the  work. 

Lord  KiNNKAU  is  reported  as  agreeing  with  both  judg- 
ments. 

Now,  as  we  havi;  })ointed  out,  it  is  impossible  that  this 
limited  construction  placed  on  the  section  liy  the  Lonn 
PuRsinENT  can  be  correct.  It  has  twice  (see  (nitc,  pp. 
■120-425)  been  declared  in  England  to  be  the  wrong  eon- 
.struction.    The  Lord  I*i;ksiiiknt  does  not  deal  at  all  with 
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I*i:i!soNs  LiAi!i-i:  to  I*av  < 'omiminsai  ion.       l.'5:! 

IIk:  dilliculty  creiiteil  hy  tlio  proviso  jis  to  iigriciilUiral 
work,  which  Het'ins  mi  iiisupemhle  one.  His  eonstnictioii 
would  reduce  the  heclioii  to  much  .sinaller  Hmils  tliuii  the 
corresponding  section  in  llie  Actof  ]k;»7  was  held  to  i)ear. 

In  Spiiiii  V.  Elilrriilir  SlnDiinhip  ('o.(i)  the  alleged  "  Prin- 
cipal,"" heing  shipowners,  contracted  with  "  W.""  for  the 
cleaning  of  the  hollers  of  one  of  their  vessels.  One  of 
the  men  employed  hy  '"  W."  was  injured  whilst  doing 
the  work,  and  claimed  compensation  from  the  rt  .^x)!!- 
dents  as  Principal  under  s.  1.  //(■/«/,  that  he  was  not 
entitled  :  for,  tliough  it  was  shown  the  shipowners  some- 
times did  this  work  themselves,  it  was  no  part  of  their 
ordinary  husiness  to  clean  the  boilers  of  their  vessels. 

(.'ompare  with  the  Enghsli  case,  Diflniarv.  H'ilxtni,  Stuia 
.1  Co.,  mill',  p.  12o,  with  which  it  appears  to  contlicl. 

Irish  Decision. — In  the  case  of  Jin mniii  v.  Jhdilin 
riiitril  'J'niiiiintus  Co.  {!:),  it  was  held,  under  s.  4  of  the 
Act  of  1H!)7,  that  the  erection  of  coal-hauling  machinery 
at  oiu!  of  the  power  stations  belonging  to  the  tramways 
company,  was  work  merely  ancillary  or  incideTital  to  tlu; 
husiness  carried  on  hy  the  tramway  company,  and  that 
the  company  was  not  liable  to  pay  compensation  to  a 
workman  en)i)loyed  by  a  contractor  engaged  in  the 
erection  of  the  machinery.     See  also  Wahh  v.  l[ai/i>i  (I). 

(.)  I'JOl),  S.  C.  1250;  46  S.  L.  K.  S'J3. 

(',)  [lOOi;  li  Ir.  L.  K.  in ;  31  J.  I,.  T.  i;.  Ll;J. 

(/)   13  Ir.  L.  T.  Ill;  -J  Butlcnvoith^'  C  .  C.  20l'. 
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CUNDITIONS  lllECEDENT  TO  TlIK  RIGHT  TO 
lUX'bllVE,  Oil  TO  CONTINUE  TO  RECEIVE, 
COMPENSATION. 

In  lulditioii  to  tlit:  micessity  of  iho  personal  iiijiii'y 
liiiuK  'lue  Id  iicc'ident  arising  out  oi  and  in  llie  course 
of  tlu;  t'uiploymt'nt  witliin  the  meaning  of  tlui  Act, 
certain  conditions  are  laid  down  in  the  Act,  ui)on  whicli 
the  rij^hl  to  receive  the  compensation,  or  to  have  it 
continued  depends. 

'I'he  conditions  are  the  following  : 

((/)  Tlidt  till'  iiijiirii  is  mil-  iiliiili  liax  ilinalilc'l  the  iiorl,- 
iiiaii  fur  a  pciiinl  nf  at  haxl  niir  iV(<  I  jnnii  carii- 
iii'i  full  iciniix  ill  tlic  iviirl;  <il  irii'uli  If  ir(i>i 
,  iiij>li>ii<(l  (.s.  1  (-2)  {(fj). 
{h)  Tluit  Ihr  hijiiifi  is  iiiil  Ktlrihiilalilr  I"  tif  norltiKui's 
s(  riiiiis  ami  ti  ■hid  iiiitiioHilnct,  <■  irrjil  ichnf  it 
ri suits  ill  'hath  <>r  siriniis  ami  pviniamiit  (lis- 
ahlrliUIlt  (s.l  (-1)  ('•)). 
'I'hal  nniicc  of  tin'  arridnit  {iiiihss  r.rtiisiil)  Inis  hnii 
•lireii  ns  .snoii  as  practii-ahh-  ami  hrforr  tjir  work- 
man  roluntanlji  Irj't  the  i  inploiimrnt  [a),  and  tin 
ilaini  for  i  niupriisatioii  (inilrss  I'.rciisid)  iiiadr 
nitkiii  sir  iHiiiithr.  of  till'  iirriirri'mr  of  tin' 
aciidciit  (/')  nr,  in  rasr  of  di'uth,  iriihin  six 
iiHiuths J roin  tin-  lime  of  diatli  {s.  2  (1)  ). 


('•' 


(«)   liny    i>    iioL  .--o   uiicic    the    autidciit   is    ;iii    iudusUiitl    (li-ea-c, 

..y().)(c). 

(6)  ;^ec,  a,-  lu  M^auitu,  ,■=.  7  0)  to)- 


DlsABLKMiCNT  Foi!  Um:  \\'i:i;k. 
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f.    f. 


('/)  'Uud  the  inirlniuni  lt(i,s,  irltcii  rcijiiind  lii/  tin-  rm- 
I'lo.i/'  r,  snliiitilii'il  hiiiixrii  to  (I  iihiliial  rxaiitiu- 
filioii,  ritlin-  hrtdir  ivciriiui  (Srli<;l.  1  (-1^  )  --/• 
irhUnt  i-rrrirhni   n.rUt/pai/iiiriitx   inulrr  tlir   Art 

(Srl„,l,   1  (ID). 

(a)  DisAiiLEMEXT  loi;  One  Week. 

Disablemer*  for  One  Week— ruder  the  Woikmeiis 
Compensation  Act,  181)7,  the  period  whicli  liad  to  elapse 
l)efore  compensation  l>ec'anie  payable  was  two  weeks.  It 
is  now  reducetl  to  one  week  csmi.  Moreover,  under  the 
I'onuer  Act,  no  conii)eusalion  was  payable  in  respect  of  the 
Ih'st  two  weeks,  whatever  leut,'tli  of  time  the  incapacity 
might  couiinue.  Now,  if  tlie  incapacity  lasts  less  than  two 
weeks,  no  comi)ensatiou  is  payaitle  in  respect  of  the  first 
week  (Sched.  1  (1),  proviso  (a) ). 

The  result  is  that  if  the  incapacity  is  for  less  tlian  a 
week,  no  compensation  is  payable.  If  for  less  than  two 
weeks,  compensation  is  payal»le  for  one  week  only.  If 
for  more  than  two  weeks,  conipen.sation  is  payable  frou) 
llie  time  of  the  accident  and  continues  as  long  as  the 
incapacity  continues. 

The  words  intended  to  declare  that  the  injury  nuisL 
incapacitate  the  workman  from  earin'ng  ins  wages  for 
one  week  before  his  riglit  arises,  are  unfortunately 
chosen.  The  worils  used  are  that  the  iiijury  must  dis- 
able the  workman  for  at  least  one  v.eji  from  earning 
/"//  wages  (s.  1  (2)  (a)).  Any  injury  which  prevents  a 
workman  working  for  one  da}-  in  the  week  is  one  which 
Ijrevents  him  from  earning  mil  wages  for  that  week. 
The  judicial  construction  which  would  have  l)een  put 
iil)on    the    words    might   have   produced   a   result   very 

Canadian  Notes. 

(■2iii)  III  Alberta  and  British  Columbia  the  cmplovcr  is  not  liable 
unless  the  \v.)i-l;m!.n  U  di-abled  for  at  least  two  -.vtcUs  from  caruiii..  full 
wages.  Ill  Quebee  compensation  begins  on  the  eiitbth  day :  see  Appmidix, 
[>[>.  UlS,  'jy  I,  'J70.  In  New  Hruuswiek  if  the  incapacity  lasts  less  than  twj 
weeks  no  compensation  is  payable  for  the  lies',  -.veek  ;  Appendix,  p.  IM'J 
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|:!<i     TnK  Wokkmia's  Cumii'.nsa  I  ion  \vr,  \'.Wt. 

(lirtVrriil  iroiii  wliiiL  was  iiiUiiult-d,  l)iit  for  llic  words  in 
tlic  I'irst  Schedule  (1),  proviho  (nK  wliieli  fXprcsHly  sliow 
lliat  (.•itiiipeii.salioii  in  such  a  case  is  not  lo  he  paid  at  all 
in  respect  of  the  lirst  Meek. 


|,:Si 


When  must  the  Week  Occur  ?— The  Act  does  not  say 
that  the  week  referred  to  nuist  l)e  that  immediately  suhse- 
<|Uent  to  the  time  of  the  injury,  nor.  althouKh  the  words 
in  the  schedule  would  appear  to  indicate  such  ineanin;;, 
do  we  think  they  can  he  so  construed.  It  often  hapiKiUS 
that  an  injury  may  car.se  a  workman  to  al»sent  himself 
from  work  for  a  few  days,  and  then  he  may  return  only 
t(»  discover  after  a  short  trial  that  he  cannot  contiinie  the 
work.  This  may  occur  several  times.  In  such  cases 
must  the  various  periods  din-in}j  which  the  injury  has 
caused  ahstenlion  from  work  he  added  tofjether.  and 
when  liiey  make  a  total  of  one  week  does  the  ri^hl  l<> 
receivti  cojnpensation  hegin.  or  does  it  hegin  after  the 
workman,  owing  to  his  injury,  has  earned  something  less 
than  full  wages  in  miy  wcsek  after  the  accident'.*  The 
author  thinks  the  latter  construction  is  the  correct  one. 

"At  the  work  at  which  he  was  employed.""  T'hese 
words  weie added  to  ensure  that  the  woi-kman  should  not 
lose  the  compensation  if  he  was  ahle  to  do  some  work  ot 
an  easier  character  than  his  ordinary  work. 

Bui  the  wages  nnist  he  lannil,  tjiough  not  necessarily 
at  the  same  class  of  work,  otherwise  the  employer's 
liahility  to  pay  compensation  remains,  even  though  the 
award  to  which  the  workman  is  entitled  is  only  for  a 
nominal  sum,  or  a  mere  declaration  of  liahility.  See 
('liinidlir  v.  SiiiitI:  d    Smi,  post.  p.  'tU). 


(b)    SK.IlIOi  S   AN'I)   WiMTi,   ]\[iseoNi)r(T. 

If  Attributable  to  Serious  and  Wilful  Misconduct. 

if  the  injury  is  "  attrihutahlc  to  the   serious  and  wilful 
misconducl"'  of  the  workman  injured,  his  compensation 


SlMiiOlS     \M»    \Vll,Ki;i,   iMlSfJiiNIUCT. 
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is  U)  lie  (lisiiliowi'il,  unless  ilw  injury  ithult^  in  deatli  (H- 
serious  and  |H'iiniUU'nt  disaliieincnt  (s.  1  cii  (c)  ).  (■.'34a) 

CItitU'r  tlie  law  as  it  existed  Ixd'oic  any  Worknion's 
C'ltuipensalion  Acts  wore  passed,  a  worUnian  eonld  not 
recover,  if  lie  had  Iteen  j,'nilty  of  contributory  nej,'li^enee 
and  '"/  I'lirtiiiri,  if  ilit!  injury  was  entirely  attril)Utal)le  to 
his  own  nefjligeiice  or  inisconihicl.  Now  he  is  to  receive 
eoinpensation,  no  matter  whether  his  nej:;lif:tenee  or  inis- 
eonduct  caused  or  contributed  to  cause  the  accident.  He 
loses  his  compensation  only  when  K^iilty  of  serious  (tml 
wilful  misci)n(hict,  and  when  the  injury  does  not  result 
in  di-ath  or  serious  and  permanent  disahhunent.  The 
words  "serious  and  wilful  misconduct  ""  are  used  con- 
jmictively  and  aniounl  to  sayinj,'  that  the  misconduct 
must  always  he  wilful. 

It  is  believed  that  the  word  "wilful"  is  not  used  in 
the  sense  that  the  workman  nuist  int<>nd  to  produce;  tlie 
injury  which  follows,  althoupih  it  would  cover  such  a, 
case.  The  words  are  "  wilful  misconduct."  It  is 
necessary  to  (islablish,  before  the  workman  can  be 
deprived  of  the  compensation,  that  he  knew  that  in  the 
course  of  conduct  he  was  adopting  he  was  misconducting 
himself,  and  also  that  the  misconduct  was  of  a  serious 
nature,  and  that  it  occasioned  the  injm-y. 

Canadian  Notes. 

(i-ilA)  .\  similar  provision  is  routained  in  the  .Mberta  Act  (s.  '^,  iiijni. 
\i.  91S),  except  that  tht  ids  are  "dcatii  or  peiinanent  disahliTnent." 
I'lidcr  the  British  Coluiiu.i;i.  Act  (s.  2,  infra,  p.  082),  there  is  no  lialiilit> 
wheii!  the  injury  is  attributable  solely  to  "  serious  and  wilful  niisconduri 
or  serious  neglect."  Tlie  ineaninti  of  the  words  in  the  British  Columbia 
Act  was  considered  by  Di  i-K,  .T.,  in  Hill  v.  (lidiibi/  Cunsoliihitcd  Mims. 
12  B.  C.  11.  118;  1  Butt.  NV.  C.  C.  430:  and  see  (lianick  v.  Hiitish 
Columbia  Siujar  Rcfim-ni  Co.,  14  V,.  C.H.  2.51;  ■>  Butt.  W.  C.  C.  .Oil. 
A  false  representation  by  a  minor  that  he  was  of  full  age,  made  in 
order  to  secure  employment,  was  not,  in  the  eirciuDstances.  con- 
sidered "  serious  and  wilful  misconduct "  to  which  the  .accident  was 
"  attributable  solely  "  :  DuniWii  v.  ( 'iniiiiUnn  Tacific  Hail.,  14  B.  C.  K. 
1.''. ;  2  Butt.  \V.  C.  C.  505. 

Under  the  Quebec  .Vet,  s.  5,  iufia,  p.  '.)7C,  no  compensatiou  is  granted  if 
!,lie  accident  was  brought  about  intentionally  by  the  person  injured,  and 
i-ooip'.'nsaLion  Ulay  be  reduced  by  the  court  if  the  aceideiil  was  iluu  to 
I  ho  inexcusable  fault  of  the  workman,  or  increased  if  due  to  the  inex- 
cusable la-ilt  of  the  cmplovar.  As  to  the  New  Brunswick  Act.  -.m 
l>.  125,  notfs  in. 
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V'.S    Tin:  Wokkmkn's  ( 'nMrr:\'<\Ti<.s  Arr,   m»', 

Tlio  iiucslioii  \vli;i,l  is  wilful  iniscoiKlucl  1ms  ()lt(;ii  liocii 
c'onsiilcird  hy  llit'  foiii'tti  in  cases  iiKninst  railway  eoiu- 
paiiios.  ill  rcicri'iic'o  to  a  very  usual  foiulilioii  attaclicd  Id 
I  he  ('aiiia;,'t'  of  ^'ood^  at-  esprcially  low  lalcs.  that  tluj 
loinpaiiy  is  not  tf>  he  lialih^  fof  loss  or  ilama^'e  uuIokh 
arisiiif,'  finiu  tin'  wilful  inist'oiiilucl  of  its  servants.  See 
1,1  iris  V.  (licil  W'lutiiii  liiiil.  r^i.  ((•);  l-'milir  v.  '»'/"(/ 
ir«.s/.  ni  Hitil.  ( 'ii.  (il) ;  l-'i'sli  IV.  tiiiiil  ]l'i  xli  III  Jl((il.  <  'ii.(i'). 

The  lirst  ease  in  which  the  (|u«  stion  of  mirioiis  and 
wilful  luiseonducl  arose  inidcn-  the  WorkniCMi'H  Compensa- 
tion Act.  1H!)7,  was  the  case  of  llinnliull  w  Xiiiiin  r/i  Cullii  rii 
(n.i  i).  Th(!  facts  were  shortly  as  follows  :  The  applicant 
was  a  miner.  eniploye(l  in  a  mine  suliject  to  the  ("oal  Mines 
Itef^ulatioii  Act.  LsH".  and  to  special  rules  mad(^  under 
tlial  Act.  The  defence  set  up  hy  the  employers  to  his 
claim  lor  compensation  for  injury  received  in  the  course 
of  hisemploymi'nt  was,  that  he  had  heen  f,'uiltyof  serious 
and  wilfid  misconduct  occasioning^  the  injury.  It  was 
proved  that  in  the  roof  of  one  of  the  working's  of  the 
mine  a  large  piece  of  stone  was  seen  to  he  so  likely  to 
fall.  The  deputy  of  the  mine  ordered  the  men,  includ- 
iii;,'  the  applicant,  to  securi'  it  hy  pultiiif^  up  a  piece  of 
tindier,  called  a  har,  across  the  centre  of  the  stone,  sup- 
poited  hy  in)rij,'ht  props.  The  men  carried  out  this 
order,  hut  an  hour  or  two  afterwards  took  this  har  away, 
hecause  they  said  they  could  not  get  the  c  rves  or  coal 
trucks  down  tlie  temporary  lints  of  tramways  while  the 
proi)s  su[)porting  the  l)ars  were  in  position,  and  hecause 
the  pro[is  rendered  the  getting  tlie  coal  more  (ht'ticult. 

]jy  the  sp;'cial  rules  of  the  mine  the  men  were  hound 
to  ohey  the  d(>puty:  to  sto})  work  in  ease  it  could  not 
he  carried  on   safelv  ;  and  to  see  that  the  roofs  of  the 


(( )  8  Q.  B.  II.  105.     Sco  :il>o  W'.ilrfi  v.  Tliomaa,  16  Q.  B.  D.  .310. 

((/)  ri'JO.^]  2  K.  B.  o32 ;  7t  L.  J.  K.  B.  871  ;  03  L.  T.  3-11  ;  21  T.  I..  R. 
0-25. 

{,)  73  L.  J.  K.  B.  811. 

(/)  SO  L.  T.  42;  03  .T.  P.  132.  The  word^  in  tlip  Art  of  1S!)7  were 
llif  saiuo  as  in  tlio  jnoscnt  Act. 


Sritims  .\Ni»  WiMi  1.  Miscoxrut  T. 
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workings  weiv  sticurely  timlMTt'd.  By  one  dI  tlu'  ^^'fiu'ial 
rules  it  Wiis  uii  olTeiicu  piiiiisliablf  liy  imprisonmt-iil  lo 
wilfully  (Id  iuiy  iiet  riidiii^tTiri^  tlic  .^ufi'ly  of  :iiiy  iHirsoii 
(■iiiploytHl  ill  tli<!  miiu'.  Tiio  coimiy  loiirl  jmlgo  who  sat 
iiH  arbitnitor  foiiinl  tlu)  facts  as  aliovi;  sot  out,  and  also 
fouiiil  tliat  ill  his  opinion  tlu^  coiidiicl  of  tlif  aiiplicant, 
allliough  lilaiiiuworlliy,  did  not  ainoiiiit  to  morions  and 
wilful  iniscoiKhicl. 

The  county  court  jtidgo  did  not  timl  that  tlio  workman 
was  ignorant  of  llu;  rules  which  lu;  disifgardud.  Indoed, 
this  was  not  contcnilcil  on  his  hehalf. 

The  important  question  involved  in  llie  apjieal  was 
whether  or  not  the  hreach  of  the  statutory  rules  of  the 
Coal  Mines  Regulation  Act,  1H87,  l>y  a  workman  who  was 
aware  of  the  rules,  must  he  regarded  in  law  as  serious 
and  wilful  misconduct. 

It  was  arguful.  on  hehalf  of  the  mine  owners,  that 
breach  of  these  rules,  when  committed  hy  a  person  with 
knowledge;  of  the  rul(!s,  nmst  he  regarded  as  wilful,  and 
that,  at  all  events  where  the  ottenco  under  the  statutt; 
was  of  such  a  character  that  the  legislature  had  said 
it  might  he  imnished  hy  imprisonment,  an  arbitrator 
was  not  justified  in  finding  as  a  fact  that  it  was  not 
serious. 

The  court  dismissed  the  ai)i)eal,  declaring  that  what 
wa;-!,  or  was  not.  "  serious  and  wilful  misconduct  "  was 
a  ([uestion  of  fact,  and  was  not  the  subject  of  appeal 
if  the  decision  on  the  jioint  was  supported  by  any 
(  vidence.  In  the  opinion  of  the  court  it  was  not  every 
offence  against  the  general  or  special  rules  made  under 
the  Coal  Mines  llegulalion  Act,  that  could  be  held  in 
law  to  amount  to  serious  and  wilful  misconduct.  Each 
case  it  was  said  de[)ended  greatly  upon  its  own  circum- 
stances, and  involved  the  question  of  degree  of  culpability, 
and  thus  became  a  question  of  fact. 

A.  Jj,  Smith,  L.J.,  in  his  judgment,  declared  that  "  an 
apjieal   against    the    finding    that   there    has    iml   been 
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I  |t»     'I'm     W  iii;kmI'.s'>  < '(iMi'KNs\Ti(»N    An,    l!»Ut!. 

'MiitMis  mill  williil  iniscoiKliicl '  1)11  till'  |»iii'l  nl  a  worloiiaii 
t'lui  liiinlly  «'V»i'  Im'  successful.'" 

ll  is  (loiililfii!  wiiftlicr.  it  ^iicli  ii  cii.st'  ciiiiic  hflorc 
tilt'  I'liiiit  ill  tlif  |irt'st'iil  liiiH'.  it  would  lif  dccidftl  in 
tlir  siiUM'  Wiiv.  I'or  SOUK!  yi'iirs  iiflt-r  tlu;  Act  ot  |H'.»T 
wiiH  piissfd  the  Coml  nf  Appi'iil  liiirdly  ever  disturlM'd 
tilt'  tiudiii,'^'  ot  iiii  iirliitnitor  wliidi  cuiild  lie  sii|iportfd  as 

II  ipustioii  ol  fiii'l. 

As  showing,'  tluU  "  st^riniis  and  wilful  luiscoiiduct  "  is 
ii  distincl  lliiti;^  from  cniiirilniidrv  iit';,'li^'i'iicf,  and  llial 
lilt'  fiprnnr  may  iioL  csisi  wlitTt^  llic  lalli'r  litis  Ixicii 
IduihI  as  it  fact,  llit!  easf  i>f  /.'-.7,.s  v.  Kiimxh,  I/miilnl  (</), 
Khoulil  lit'  coiisuIUmI. 

Tlifi'i'  11  lioy  itt  till!  tv^i'  of  iiint'lofii  worKiiif,'  iinar  a 
circular  saw.  Ifaucd  over  ihc  saw  lo  jiick  up  a,  screw 
and  was  iliiis  injured.  He  had  liccii  frt'tpit'iilly  warnwl 
liy  his  t'liiploycrs  not  lo  put  his  iiaml  across  tlif  circular 
saw.  Ill  an  aclioii  hroiif^dil  in  rt'spect  tif  his  injury 
iigainsl  lilt'  cmploytn-s,  t he  jury  found  ii  verdict  in  favour 
of  ihe  enijiloyers  on  the  <j;rountl  that  the  hoy  had  hecii 
.Ljuilly  t)f  coiitrihutory  iieKli^'t'uee. 

All  application  was  then  niiule  to  the  county  court 
jutlKt^  under  h.  1  i4)  of  the  AVorkineirs  (^oinpeiisation 
Acl,  ls'.»7,  to  award  compensation  to  the  plaintiti"  untlfir 
this  Acl.  The  jud^'e  held  that,  although  the  linilinp;  of 
tho  jui'v  as  to  coiitrihutory  negligence  was  hiiuling  on 
hiin,  yel  tliis  negligence  was  not  serious  anil  wilful 
iniscondiu'l,  and  awarded  coui|)t>iisation. 

This  award  was  uphelil  by  the  Court  of  Appeal,  the 
Lords  .Tnsticfis  expressing  tho  ojiinion  that  it  was  a 
right  one. 

On  tht>  other  hand.  In  Jnlm  v.  Albion  Caal  Co.  (h)  the 
Court  of  .\ppeiil  ui)held  the  finding  of  an  arbitrator  that 
certain  conduct  on  the  part  of  a  miner  amounted  to 
serious    and   wilful    misconduct.     The   court    again  laid 

(,;)  is  T.  L.  II.  31  ;  .iO  W.  H.  lliJ. 

(I,)  r,r,  .7.  f.  7rtH  ;  \H  •i\  L.  n.  27  :   t  W.  C  P.  I.";. 
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.Inwii  tlic  lull'  lliiil  lliis  (|ii('sli<)ii  of  scrioiiH  a\\t\  willul 
misci»!i(lii('t  was  ii  i|ii('slion  of  I'lict  for  the  liilnvlor. 
iiiid  Ills  tiiiiliiit;  I'oiild  onl.v  lie  (UsIiuImmI,  if  tlicri!  wivs  iio 
.vidfiu'i'  luforf  liiiii  on   wliicli  mu-Ii  ii.  I'mdiiiK  could  lie 

.sU|)|H»|-ttMi. 

Ill  till'  iiltovc  <'iis«'  11  niiin  r  wuh  Ifaviiij;  llif  niinc  l>y  tlit- 
iimiii  hiiuliiKt'  roiid.  'i'licif  \v«'n'  iiiiiiiliolt's  along  this 
road  at  intervals  of  luciity  yards.  A  mtinlx'r  of  nu-n 
wcrt'  walking  along  tin-  road  wlim  a  "journey"  of 
iiiiiiis  (thai  i>,  II  iiunilicr  of  coal  waggoiiH  fastened 
together  and  hauled  along  hy  a  io|H')  starteil  hehiinl 
them.  Tli(>  deceased  miin,  whose  widow  was  the 
applifiint  for  coiii|)«iisalion.  was  warned  hy  a  fellow 
workman  to  gel  into  one  of  liie  manholes,  hut  apparently 
tliinking  he  could  gel  out  of  the  road  hetore  the 
'•journey  "  overtook  him,  he  lontinued  walking  on,  was 
overtaken  liy  the  •  journey,"  knocked  down,  and  killed. 
Tile  juilge  refused  i-oinpeiisation  on  tho  grouiul  that  on 
these  fads  llie  (h'ceiised  had  heeii  guilty  •>f  '"  sorioiis  and 
wilful  mist'oiidnet  "  within  the  me.  ning  of  the  Act. 

Th(^  Court  of  .\ppeal  upheld  the  linding  on  the  ground 
>late<l  ahove. 

During  the  argument  of  the  ahove-meiitioned  case  the 
decision  of  the  Court  of  Appeal  in  a  case  of  /.'.  -  .s  v. 
I'iiinll  pnii'iiiii  Stiiiiu  Cioil  ('<K(i)  was  referre<l  to. 
There  the  Court  of  Appeal  set  aside  the  linding  of  the 
same  arhitialor,  who  held  that  a  miner  was  guilty  of 
serious  and  wilful  misconduct  in  walking  along  the 
haulage  road  in  a  mine  when  he  knew  the  "  journey  " 
was  coming  along  it.  The  great  distinction  helweon 
this  case  and  that  last  cited  is,  that  in  this  case  the 
man  was  not  injured  hy  the  "journey"  of  trams  at  all, 
hut  hy  the  roi)e,  which  "swamped"  or  came  oti'  the 
supiMU-t  on  which  it  ran,  and  struck  him.  There  was 
no  evidence  that  the  applicant  would   not   have  reached 

^l)  I  \V.  C.  C.  17  :  CI  .T.  P.  Hit.  Soo  al-o  Doii.iUts  V.  I'nitM  Mui.iiil 
Miiiii!:!  ('(!..  J/nnit'd,  'rim.-.  Fi'luMuirv  JOili,  I'.HVl. 
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ii  mnii!inl(>  iuul  thus  liavo  secured  a  position  of  safety 
])oiont  ilic  ••  joiiniey  ■■  roachetl  him.  Ju  the  opiniou  of 
the  Court  of  Appeal,  there  was  no  evidence  at  all  before 
the  arbitrator  of  serious  and  wilful  misconduct,  lo  which 
the  injury  could  he  snid  to  lu;  attrilaitable. 

This  decision  seems  to   lie  rij^ht,  and   not  in  contlict 

with   that  of  •/<»///;    v.    Alliiail    (kkJ  Co.,  sHjHiI. 

In  the  year  IMOti.  the  J  louse  of  Lords,  in  the  case  of 
.fiiliiiKoii  V.  Mmxiiiill.  Siiiis  (I-  ('(/.,  Ijiiiifril  (/,),  had  for  the 
first  time  to  consider  the  meaning  of  the  expression 
"  serious  and  wilful  misconduct "  as  used  in  the  Work- 
men's Compensation  Act.  1H!)7.  and  the  circmnstances 
which  would  justify  a  findiufj  tliat  sucli  miscjiiduct  exists. 
This  is  now  a  h'adinj:;  authority  on  this  point.  The  facts  of 
th(^  case  were  the  following  :  A  workman  was  found  fatally 
injured  in  a  lift  on  liis  employer's  premises,  without  a 
load.  I'pon  tlu!  lift  was  a  notice  that  no  one  was  allowed 
to  use  it,  excr.pt  in  chai'ge  of  a  load.  There  was  no 
(ividence  as  to  the  circumstances  under  which  the  work- 
man entered  the  lift.  The  arbitrator  found  serious  and 
wilful  misconduct,  and  the  Court  of  Appeal  ordered  a 
further  hearinj::;.  On  appeal  to  the  House  of  Lords  it  was 
laid  (h)wn  that  the  burden  of  proving  that  the  workman 
was  guilty  of  "'  serious  and  wilful  misconduct  "  lay  u^jon 
the  employers :  that  tlieie  was  in  this  case  no  evidence 
of  serious  and  wilful  misconduct  within  the  meaning 
of  the  Act,  and  that  llie  a))plicant  was  entitled  In 
compensation. 

Lord  LoiiRmux.  L.C.,  in  giving  jutlgment,  said. 
"  that  the  burden  of  proving  '  serious  and  wilful  mis- 
conduct"  was  on  the  employers,  is  beyond  question.  We 
are  not  dealing  with  negligence,  but  with  something  far 
bevond  it  ...  I  can  jierceive  no  evidence  of  'serious 
and  wilful  misconduct."  No  doubt  it  was  misconduct  to 
enter  the  lift  when  not  in  charge  of  a  load,  for  that  was 

(/,)  ,l'.K)r,    A.  r.  10!);  7."i   L.  .1.  K.  B.  8f,8 ;  'Jl    F..  T.  s2« ;  22  T.  T..  11. 
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,1  (lisobcdienco  of  orders  lawfully  given.  It,  was  '  wilful ' 
in  the  sense  that  the  man  presumably  entered  of  his  own 
accoid.  hut  llie  word  'wilful,'  T  think,  imports  that  the 
iniseondn(;l  was  deliberate,  not  merely  a  thoughtless  act 
(111  the  spur  of  the  moment.  iMU'ther.  the  .Vet  says  it 
must  he  'serious,'  meaning  not  that  the  actual  con- 
M'^uences  were  serious,  hut  that  the  misconduct  itself 
was  so.  If  a  servant  was  once  fouiul  using  the  front  door 
instead  of  the  hack  door  contrary  to  orders,  it  would  be 
luiseonduct.  no  doubt.  Could  any  one  say  it  was  serious 
misconduct?  So  here  the  lift  was  intended  for  use  by 
workmen  in  charge  of  a  load,  forbidden  to  workmen  not 
ill  charge  of  a  load.  The  offence  was  not  that  the  man 
used  It.  Imt  that  he  used  it  without  a  load.  I  cannot 
agree  that  a  lift  is  an  appliance  so  dangerous  that  the 
use  of  it,  when  believed  to  be  in  proper  condition,  and 
intended  for  use,  does  in  itself  amount  to  serious  mis- 
conduct." 

Lord  .Tajiks  of  IIeuefoko  said :  "  I  think  there  is  a 
lest  that  may  fairly  be  applied.  Supposing  the  emi)loyer 
on  learning  that  a  workman  had  travelled  in  the  lift, 
without  a  load,  had  dismissed  him  without  notice,  and 
liiat  in  consequence  an  action  had  been  brought  by  the 
workman.  The  question  whether  the  misconduct  was 
sutHcient  to  justify  the  dismissal  without  the  notice 
contracted  for  would  be  for  the  jury  to  determine.  I 
Ici.'l  sure  that  most  juries  would  certainly  hold  that 
no  ground  for  dismissal  had  been  shown.  Yet  I  think 
that  the  words  of  the  statute,  'serious  misconduct" 
iTin-esent  a  higher  standard  of  misconduct  than  that 
which  would  justify  immediate  dismissal  ...  I  would 
also  add  that  serious  misconduct  cannot  be  construed  by 
the  consecmences  of  any  act.  A  man  may  be  told  not  to 
walk  on  the  grass.  He  does  so.  slips  up  and  breaks  his 
l(!g.  The  conseqi'ences  are  serious,  but  the  misconduct 
is  not  so." 

Ill  this  case  both  the  decision  of  the  arbitrator  and  ol 
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llic  Court  (il  Appeal  were  luiilly  rcn'oisod.  It  was  iidmitlod 
llir()iif:;hoiil  tluu  it  was  for  the  arbitrator  muler  the  Act 
to  decide  ({uestions  ot  fact,  and  the  decision  was  arrived 
at  expressly  upon  tlie  {ground  that  there  was  im  evidence 
in  supi)orl  of  tjie  fhidinp;  of  serious  and  wilful  mis- 
conduct. 

The  lindinfj;  of  an  arbitrator  tliat  a  workman  is  guilty 
of  serious  and  wilful  misconduct  must  be  ui)held  where 
the  facts,  as  found  l)v  him,  reasonably  suppoit  such  a 
conclusion. 

This  is  shown  by  the  decision  in  />/•>.■/  v.  LcikIdh  uml 
Soil  til  W'fslcni  Hail.  r.<.  (/),  a  case  whicli  was  also  taken 
to  the  House  of  Lords.  The  driver  of  a  locomotive  engine 
left  his  engine  and  got  on  the  lender  whilst  the  train  was 
in  motion.  This  was  forliidden  liy  tiu;  rules  of  the  railway 
company,  and  the  arbitrator  found  as  a  fact  that  thi;  drivei' 
was  aware  of  th(!  rule.  Whilst  the  man  was  on  the  tender 
tlui  train  passed  under  a  railway  bridge  and  the  ai'ch  of 
the  ])ridge  struck  his  head  and  killed  him.  The  Arbitrator 
held,  u]H)n  these  facts,  that  the  w'orkman  was  guilty  of 
serious  and  wilful  misconduct,  and  refused  compensation 
to  his  dependants,  l^oth  the  Court  of  Appeal  and  the 
House  ot  Lords  upheld  this  thiding.  Several  of  the 
noble  and  learned  lords  based  their  judgments  on  the  fact 
that  there  was  some  reasonable  evidence  to  support  the 
arbitrator's  finding,  and  therefore  it  was  not  open  to 
tiiem,  even  if  they  wished,  to  reverse  him. 

The  lv\r.i.  ok  IIalsiuuy  said :  "  A\'e  have  no  right  to 
interfere  with  the  finding  of  the  County  Court  Judge 
upon  a  matter  of  fact.  We  can  say,  because  then  it 
becomes  a  matter  of  law,  where;  there;  is  no  evidence  upon 
which  a  reasonable  man  could  find  such  facts  as  would 
give  him  jurisdiction — we  can  say  as  a  matter  of  law 
that  it  was  a  thing  that  \w  had  no  right  to  find  Itecausi 
h(!  had  not  the  materials  on  w  hich  to  find  it." 
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Lord  James  of  HEitEFOui)  said  lie  sliould  not  have 
i'i)iiie  to  tlie  same  conclusion  as  the  arbitrator,  but  tliat 
was  not  the  (juestion. 

Lord  Atkinson  said,  the  only  ijueation  was  whetlier 
there  was  any  evidence.  In  his  opinion,  it  a  man  know- 
iii;?ly  and  without  compulsion  broke  a  rule,  he  came 
within  the  exclusion  of  the  Act  (ni). 

Is  the  meaning  o*'  "Serious  and  Wilful  Miscon- 
duct" a  Question  ui  Fact  or  of  Law? — As  we  have 
stated,  the  Court  of  Appeal  in  England  has  several  times 
declared  that  the  question  whether  or  not  particular 
conduct  amounts  to  "serious  and  wilful  misconduct" 
wiiliin  the  meaning  of  the  Act  is  a  question  of  fact,  and 
ot  fact  only  ;  suliject  only  to  the  general  rule  of  law,  that 
every  finding  of  fact  must  have  some  evidence  to  support  it. 

Tlie  Court  of  Session  in  Scotland  has  more  than 
once  expressed  a  somewhat  different  opinion.  It  has 
not  hesitated  to  set  aside  awards  made  by  arbitrators 
founded  on  the  assumed  absence  of  "  serious  and  wilful 
misconduct,"'  and  to  ueclare  that  upon  ascertained  facts 
••  serious  and  wilful  misconduct  "  in  lair  existed,  where 
lliu  arbitrator  had  found  that  it  did  not. 

Ill  every  case  in  which  tliis  question  has  l)een  raised  in 
Scotland,  the  judges  of  the  Court  of  Session  appear  to 
have  treated  the  matter  as  one  upon  which  it  was  open  to 
lliem  to  give  their  own  opinion,  as  to  whether  the  facts 
found  by  the  arbitrator  amounted  to  serious  and  wilful 
misconduct  within  the  meaning  of  s.  1  ('2)  (c)  of  the  Act, 
ijuite  irrespective  of  any  opinion  the  arbitrator  had  himself 
formed. 

The  English  Court  of  Appeal  has  shown  great  hesita- 
tion in  interfering  under  any  circumstances  with  in 
arbitrator's  finding  on  the  question. 

{ill)  If  this  Htateinent  wus  made  witlioufc  qualiticatiou,  and  as  it 
appears  in  the  Times  Law  Reports,  it  is  certainly  too  widely  statod. 
It  would  ('onlliit  with  the  decision  of  the  House  given  in  Johnsuii  v. 
Murahall,  ante,  p.  11:J. 
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It  may  now  be  said  lluit  this  (luestion,  like  so  nmuy  others 
under  the  Act,  is  one  of  mixed  tact  und  law.  It  cannot  h- 
called  a  i)ure  (fuestion  ot  laet,  nor,  on  tlie  other  hand,  a 
pure  question  of  law. 

The  arbitrator  must  ascertain  the  circumstances  and 
facts  with  reference  to  the  workman's  conduct.  The  con- 
duct being  ascertained,  he  has  next  to  decide  whether  such 
conduct  amounts  to  "  serious  and  wilful  misconduct."  If 
the  conduct  is  capable  of  being  regarded  as  amounting 
or  not  amounting  to  ''  serious  and  wilful  misconduct," 
tlie  arbitrator's  decision  cannot  be  reversed  on  appeal, 
though  the  Apjjellate  Court  may  think  the  arbitrator's 
conclusion  wrong.  In  other  words,  if  the  opinion  formed 
by  the  arbitni'or  is  not  an  unreasonable  one,  though,  in 
the  opinion  of  the  Appellate  Court,  a  more  reasonable 
one  could,  and  i)erliaj)s  should  have  l)een  drawn,  the 
arbitrator's  decision  must  stand. 

On  the  other  liand,  if  the  ApiK'llal.i  Court  thinks 
that  the  inference  of  "  serious  and  wilful  misconduct," 
deduced  from  established  facts,  is  one  which  could  not 
reasonably  be  drawn,  the  statute  itself  has  not  been 
rightly  construed,  an<l  the  Appellate  Court  must  reverse 
the  finding. 

It  is  sometimes  i)ui  thus :  the  arbitrator  having  ascer- 
tained the  facts,  should  direct  himself  properly  as  to  the 
meaning  of  the  section  which  creates  the  disability,  in  the 
same  way  as,  if  sitting  with  a  jury,  it  woidd  be  his  duty 
to  direct  the  jury.  He  should,  l)y  process  ot  reasoning, 
direct  himself  first,  tliat  the  conduct  relied  on  as  a  bar  to 
the  recovery  of  compensation  must  be  misconduct— that 
is  to  say,  the  breach  of  some  duty  pertaining  to  the 
workman  in  respect  of  his  relation  to  his  employer; 
secondly,  that  the  misconduct  must  bo  serious,  in  the 
sense  that  it  may  entail  serious  conseipiences  upon  the 
employer,  the  workman  himself,  or  others;  thirdly,  that 
it  must  also  be  wilful,  in  the  sense  that  the  wok:man 
must,  or  perhai)s  should,  know  that  the  course  of  conduct 
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he  adopts  is  miscoiuUict;  luul  lastly,  that  tho  injiu-y  "Uist 
he  attributable  to,  in  the  seiibe  of  bein-  caused  by.,  tho 

miacouduct  («)•  •     i     ^  i 

Assumiug  a  tiuding  by  an  arbitrator,  arrived  at  hy 
sorao  such  process  as  the  above,  and  assuming  that  the 
tacts  are  capable  ot  supporting  the  conclusion  which  he 
has  drawn  from  them,  no  question  of  law,  capable  of 
licing  appealed,  arises,  though  it  may  be  admitted  the 
same  facts  would  reasonably  support  another  conclusion. 
In  Bnohrv.  Worm,  (o),  the  arbitrator's  decision  was 
reversed  on  the  ground  that  he  had  misdirected  himself. 
\  sawyer  who  had   been  repeatedly    told,  both   by    the 
employer  and  the  factory  inspector,  to  use  a  guard  on 
the  circular  saw  which  he  worked,  deliberately  refused 
or  neglected  to  do  so.     The  county  court  judge  toand 
thatlu    icted  wilfully,  and  that  the  misconduct  was  of  a 
serious  character  but  for  the  fact  that,  as  he  found,    he 
man  had  a  conscientious  objection  to  guards,  and,  m  the 
words  of  the  judge,  "  backed  his  own  opinion  against  that 
of  the  factory  uispector."   The  Court  of  Appeal  held  that, 
„n  these  facts,  the  judge  could  only  have  arrived  at  a 
linding  that  serious  and  wilful  misconduct  did  not  exist 
by  process  of  misdirection.      The  decision  giving  com- 
pensation was  reversed. 

Decision  upon  the  Act  of  1906.-The  meaning  of 
-serious  and  wilful  misconduct "'  has  been  again  con- 
sidered under  the  Act  of  I'JOG  by  the  House  of  Lords  in 
G>w<ir  v.  Glasqoii-  Coal  Co.  {p),  which  was  an  appeal  from 
the  Court  of  Session.  The  appellant  was  a  bottomer  at 
the  respondents'  colliery.  He  worked  at  a  mid-workmg 
situate  forty  feet  above  the  main  coal  bottom.    One  ot 

,    ,  m: ,.,  ,,f  liccs  V   I'owM  DiitjriJ"-  ^tcam  Coal  Co.,  ante,  [).  -Ill, 

■.!;„'  mu^tr^r/ofrnnding  arnvcA^y  an  arbitrator  by  the  process 
ul  misdirecting  himself  iu  tliis  last  respect. 

f\  n-L^'v'^'S.;  73  L.J.K.U.17;  .OT.L.U.67.      In  .coUi.b 
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tilt;  slaliitoi-y  rules  uiulei  lliu  Coal  Miiiiiip;  llogulation 
Acts  was  U)  iluj  oribct  that  "  the  bottomor  shall  not  open 
t-iif.  Kiite  feneins  tiu;  sliaft  until  tliu  cago  is  stopped  at 
such  raitl-working."  On  the  occasion  of  the  accident  the 
appellant  called  lor  the  cage  to  ascend,  and,  expecting  it 
to  stop  at  his  level,  without  ascertaining  whether  it  had 
stojiped,  opened  the  gate  guarding  the  shaft,  and  pushed 
a  hutch  forward  to  the  shaft.  The  cage  had  passed  the 
level  without  stopping,  and  the  ai)i)ullant  conse(piently 
pushed  the  hutch  into  the  shaft,  and  fell  with  it.  The 
arbitrator  (the  Sheriff  Substitute  of  Lanarkshire)  found 
that  the  injury  was  occasioned  by  the  workman's  serious 
and  wilful  misconduct,  and  as  it  did  not  result  in  death, 
or  serious  and  permanent  disablement,  he  refused  com- 
pensation. 

JJolh  the  Court  of  Session  and  the  Hou.se  of  Lords 
upheld  Miis  decision.  In  the  House  of  Lords  it  was 
upheld  expressly  on  the  gi-oiind,  that  there  was  here 
evidence  on  which  a  reas()nal)le  man  could  come  to  the 
conclusion  that  tlu!  arbitrator  had  arrived  at. 

In  reference  to  something  very  like  a  rule  that  had 
been  laid  down  by  the  Louu  Presuiknt  (Lord  Dunkdin) 
in  the  case  of  Poh-ioii  v.  I'liifr,!  Callinirs,  post,  i).  i~)ii, 
that  the  breach  of  a  statutory  rule  made  under  the  Coal 
Mine  Regulation  Acts  was  necessarily  serious  and  wilful 
misconduct,  both  the  Lokd  Cuancellok  (Loiiebukn,  L.C.) 
and  Lord  KoiiEUTsoN  in  uiKjualilied  terms  express  their 
opinion,  that  it  is  not  the  province  of  a  court  to  lay  down 
that  the  l)reacli  of  a  statutory  rule  is  even  prhiid  j'acir 
serious  and  wilful  misconduct.  It  is  (they  say)  "a 
matter  of  fact,  not  to  be  determined  by  any  cut-and- 
dry  rules,  or  even  rules  of  presumption." 

Scottish  Decisions  as  to  Serious  and  Wilful  Mis- 
conduct.—The  meaning  of  serious  and  wilful  misconduct 
within  the  meaning  of  the  Act  was  often  considered  by 
the  Scottish  courts  under  the  Act  of  18'J7.     In  the  case 
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of  .Vc.V/co/  V.  Sjtlrix  (lihli  ,(■  <'i>.  (7),  the  saiiK!  point  Imd 
to  1m)  decided  lliiil  iirose  in  Itmiilxill  v.  Xinnurn  ('iillirn/ 
( '<>.,  iiiitf,  4:58.  A  workniiin  liad  conmiitteil  a  hretieli  of 
tlio  si)ecial  rules  of  the  mine,  niiide  for  the  purposes  of 
till!  safety  of  the  workmen  generally,  and  was  injured 
as  a  result.  The  (piestion  hefm-e  the  Com-t  of  Session 
was  whether  this  was  necessarily  serious  and  wilful 
misconduct,  disentitling,'  the  workman  to  receive  coui- 
p(!nsation. 

The  ditterence  in  fact  between  this  case  and  that  of 
llumhoU  was,  that  in  the  Scottish  case  it  was  not  [)rove<l 
that  the  workman  was  aware  of  the  special  rules,  and 
llu!  evidence  showed  that  these  rules  wen;  not  generally 
observed  in  the  mine. 

'i'he  Court  of  Session  lieM  that,  uiuler  the  circum- 
stances, the  workman  had  not  lieeii  guilty  of  serious  and 
wilful  miscon<luct.  See  hiirliinn  v.  Unmn  lliotlirrs  <( 
<  'it.,  (Illlr,  p.  '.Wt. 

Even  in  this  case  the  Scottish  Court  apiiarently  felt 
itself  in  no  way  hampered  hy  iho  finding  of  ilu;  ariii 
Irator,  hut  treated  the  question  as  one  which  it  was  the 
duty  of  the  court  itself  to  solve. 

In  ('itlltnilntii  v.  Mii.nnll  (r),  the  sheriff,  as  arbitrator, 
had  held  that  a  girl  emi)loyed  about  a  steam  threshing 
machine,  who  had  been  directed  to  stand  in  a  particular 
place,  but  had  disobeyed  such  order,  was  not  guilty  of 
■'  serious  and  wilful  misconduct."  The  Court  of  Session 
iield,  ui)on  the  facts  found,  that  there  was  serious  and 
wilful  misconduct,  and  on  this  and  another  ground,  set 
aside  the  award  of  compensation. 

In  a  later  case  of  lUtUhi  v.  Jolni  Wtitxnn,  l.iiiiili-d  {s), 
tile  award  of  the  sheriff",  founded  on  the  absence  of 
"  s(>rious  and  wilful  misconduct,"  was  again  set  aside. 

The  misconduct  proved  in  this  case  was  certainlv  of 

(q)  1  F.  604 ;  30  Sc.  L.  Jl.  428. 
(I)  •/  i'.  420 ;  37  Sc.  L.  H.  313. 
(s)  2  y.  1041 ;  37  Sc.  L.  I{.  78ii. 
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All  the  jiulges  coiaposing  this  court  were  unaniraoui^ 
in  (Uclaring.  that  the  conduct  in  (luestion  was  "serious 
and  wilful  niiscoiuluct ""  within  the  meaning  of  the 
Act,  and  that  the  (piestion  of  what  is  or  what  is  not 
'■  sei'ious  and  wilful  misconduct '"  on  ascertained  facts 
is  "cli'arly  a  i|U(slion  of  law,"  and  as  such  the  suliject  of 
appeal  from  an  aihitrator  exercising  the  jurisdiction  con- 
ferred hy  the  Act. 

In  diitlni'  \.  I>i'(i>ir  Sjii.niiiHi  ('".  (t),  the  sheritY  l)ased 
liis  award  o.i  a  finding  of  '-serious  and  wilful  mis- 
conduct "  on  lht>  part  of  the  applicant.  Such  mis- 
conduct consisted  in  cleaning  machinery  in  a  factory, 
whilst  in  motion,  conlraiy  to  a  rule  of  practice  in  the 
works,  known  lo  the  workpeo])le.  The  Court  of  Session 
upheld  the  award  made  in  favour  of  the  employers.     See 

also  /."'""  \''  /■'"//"'■/""  ("'• 

It  will  he  seen  hy  a  comparison  of  the  decisions  above 
referred  to.  with  those  pi'onouneed  hy  the  Court  of  Appeal 
in  England,  that  in  Mngland  the  determination  of  what 
is  "serious  ami  wilful  misconduct"  has  generally  been 
treated  as  a  matter  essentially  within  the  p)ovince  of  the 
arbitrator  to  determine,  whilst  in  Scotland  the  judges 
have  often  treated  the  decision  of  the  arbitrator  as  in  no 
way  binding  upon  them,  sliould  it  be  in  conflict  with 
their  own  views  as  to  whether  the  facts  do  or  do  not 
a.iiount  to  serious  and  wilful  misconduct. 

In  the  case  of  Ciniilnui  v.  (lariii  I'liitl  ,(  ('«.,  Llniitnl  (./), 
where  serious  and  wilful  misconduct  had  been  found  as 
a  fact  by  the  sheritl'  substitute,  the  judges  of  the  Court 
of  Session  differed  upon  the  point :  the  Loud  Puksidknt 

(/)  ;i  F.  7l)"J;  3S  Sc  L.  U.  4K:!.  Scf  (Hasi/oir  and  South  ITt's/cru 
Unil  Co.  V.  hnulUiir,-!  F.  708;  :i7  Sc.  I,.  I{.  '.OM :  in-diiri/ \.  Glnaqoic 
Iron  and  Stirl  Co.  (ISi)S),  25  It.  90:!. 

[u)  3  K.  1000:  38  Sc.  1..  K.  73-. 

(.11  r,  !•'.  'JO;    11  S.-.  T..  K.  :;.'!. 
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;inil  Lord  An\M  (It'clariiif;  llicir  opinion  iliiil  it  was  n 
(|ii(  ^lioii  of  fact  and  not  subject  to  rt^view,  Lonl  McIiAUKX 
iml  Lord  KiN'NKAii  holding  tiiat  it  was  a  ([uestion  of  tho 
coiisiriiction  of  the  statute. 

in  I'lni'iliHii  V.  Xiilmll  (ii),  lilt!  (juostion  was  again  con- 
>id(rnd  wlicthor  tlic  meaning  of  the  words  is  a  {juestion 
of  fact  or  of  law.  In  giving  judgment  the  LouuPiiKsmKNT 
dealt  with  tile  point  as  follows  : 

■■  I'poii  the  Act  it  is  (|uiti!  certain  that  an  appeal  is 
U'iveii  to  this  court  only  upon   matters  of   law,  and  not 
upon  matters  of  fact.     I  confess  that  1  <lo  not  fee;!  eipial 
to  the  extremely  ditHcult  task  of  defining  exactly  where 
facts  end  and  where  law  begins.     I  am  .somewhat  sceptical 
if  any  ilelinitioii  could  \h'  framed   tiiat  would  meet  the 
\,n'ious  circumstances  to  which  that  definition  would  fall 
to   be  applied.      And   yet,   in   spiti*  of    the  dilticulty  of 
definition.  1  do  not  think  that  in  a  concrete  case  there  is 
generally  very  nmch  difficulty  in  coming  to  a  conclusion 
w  lie! her  the  ([uestion   submitted  to  the  court  depends 
upon  a  viciw  of  the  facts  or  a  legal  view.     It  is  easier  to 
illustrate  than  it  is  to  define,  and  it  is  easiest  to  illustrate 
I'y  taking  a  case  at  eacli  end  of  the  scale.     The  case  that 
was  i-ecently  sent  to  sevt'U  judges  (::),  in  which  the  whole 
matter  of  the  application  of  the  collieiy  rules  was  con- 
■■idered,  was  a  case  where,  obviously,  tlu>  considerations 
which  ruled  were  truly  legal   considerations.      On  th(i 
other  hand,  it   is   very  easy  to  fancy  cases  where   the 
question  is  a  pure  (juestion  of   fact  and    nothing  else. 
When  it  is  a  piu'e    question  of    fact  there    can    be    no 
.ippeal  upon  tlie  consideration  of  whether  the  arbitrator 
has  arrived    at    a    perfectly    just    conclusion,  although 
ilici'e  may  be  always  an  appeal  upon  this  ground,  that 
ihe    facts    themselves    as    proved,  do    not  afibrd   any 
foundation  whatsoever  on  which  to  rest  the  ai'bitrator's 
derision." 


(//)  s  F.  4t)-4  ;    1. 1  S.  i„  U.  3ul. 

(•:)   A)')Sou  V.  Inilid  ColHriks.  po<)t,  p.  153. 
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Til  O'lliiiii  V.  t'(iil:"ir  ('"'il  '  "••  l.iiiiitid  (<(),  ihc 
'•serious  ;m<l  wiliiil  miM'oiulncl "  i-<'li('(l  on  Wiis  a^Min 
;i    l.iviicli  ol   ;i  spcciiil   nili'   niiulc   iiiid.  r   llir  Coal    Mint's 

i;(.j,'iiliUioii  Act.  is.sT. 

TIh' slM'ritfs  iiward.  hiiscil  on  a  liiMliii^'  lliat  llic  work- 
man was  nol  ^'iiilty  of  serious  ami  wilful  iiii>coii(lia-l,  was 
st't  aside.  Loi;i»  TiixYNKi!  saying: 

'•  [  would  liUt"  lo  say  that  the  slrict  cnforcoinciil  of 
thiso  rules  ai)i)ears  lo  me  to  lie  a  duly  on  the  part  of 
the  court.  The  rules  are  devised  for  llie  express  i)m-posr 
of  proleetin^'  the  miners  themselves.  The  residt  of  these 
miners  worKiiif,'  lluce  feel  witli  a  .-^eveiiteeii  fool  hole 
hehind  mii,'hl  have  heeii  •  hrin- down  the  roof  on  the 
whole  five  men.  The  nv^;i}wi  of  any  one  of  tliese  men 
was  not  meivly  a  ne^'lecl  of  his  own  safely,  hut  a  iio<:;lecl 
of  Ihe  safety  of  eve'y  man  at  that  i)articular  i)laee  ;  and. 
in  the  interest  (.f  the  miners  themselves.  I  rej^'ard  it  as  a 
duty  to  eiiforc  these  rules  with  tlie  ^'ivatest  slrielness." 

Ill  Ijiii,Ii  v.  Il'i'inl  .1  r.'.  (/'I,  I  lie  misfondiift  allt3K<''l 
was  a^'ain  a  hreaeh  of  the  I'ules  made  under  the  Coal 
Mines  lle.L;ulalion  Act.  hut  as  the  rule  was  not  in  lenus 
hrokeii.aiid  as  the  act  relied  upon  was  done  under  some 
misajipreheiision.  the  court  held  that  serious  and  wilful 
misconiluct   had   nol   heeii    satisfactorily  estaldished,  hut 

in    llU!    case   of     I'nitnl     CnlHilirK.   l.iilllli',1    \.    Mrdllir  {,), 

where  a  similar  rule  known  to  the  workman  was  hrokeii 
hv  him.  presumahly  in  a  lit  of  ahsent-inindedness.  the 
court  held  (reversing  the  sheritV  snhstitute).  that  serious 
and  wilful  misconduct  was  shown. 

As  to  a  mischievous  act,  d'  ne  hy  hoys,  amounting'  lo 
'•serious   and    wilful   iniscoiKluct."  see,   l'<ur,ll  \\  Imii,,i- 

sllllf  Sicrl  Cil.  ('/). 

The   case   of    Clu^iinir    ('<ntl   < '<>.    v.    Simlilniiii)    is   in 

(,,)  r,  F.  489;  40  Sf.  I..  It.  'M'ir.. 
{b)  C  I  liTl;  41  Sc.  I,.  H.  214. 
(,)  r.V.  SOS;  41  So.  T..  1'..  700. 

(,o  I.  F.  lo:iU;  ■\J.  ;-"  .  i-.  li.  •.^'■l. 
,,j  7  I',  l-s.". ;  VJ.  >c.  ij.  a  •M:j. 
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accuril  willi  th.'  I^ll^'li^ll  lUici^iDii  of  /,'...<  v.  I'mnll 
Ihiii'iii'  SI, mil  C'liid  <>'.,  mill-,  p.  in.  iiml  slio\\>  lliiil  llio 
(sistciici!  of  s*  riDiis  anil  wilful  iiiiscDiuliU'l  ilocs  not  ilis- 
riitilli!  llif  wurkiiiiiii  to  recover,  iiiiU'ss  tlie  injury  ciiii 
Im  |iro|Mrly  saiil  to  lits  ivttrihutiililo  to  tlic  iiiiscondiicl. 
In  :'tlu'i'  woi-ds  llic  uiiscioiidiK't  inii.st  Im;  the  i»ro\i- 
niiite    caiihe    of    the    injury,    not    incrily   a   caUM!   "hn- 

'jiiti    mill. 

Tliou;;ii  the  Court  of  Session  has  apparently  not  yet 
aiTiveil  at  anything  like  a  conclusion  as  to  whether 
x'lious  and  wilful  misconduct  is  a  i(ueslion  of  fact  or 
law,  they  certainly  in  the  case  (pioted  helow  laiil  down 
-.onielliing  like  a  rule  that  a  deliberate  breach  of  statutory 
ii';;ulations,  made  for  the  purposes  of  safety,  is  serious 
ami  wilful  misconduct,  and  that  such  conduct  is  not 
laken  out  of  that  category  by  showing  (hat  a  workman, 
who  ought  lo  have  known  of  the  rule,  was  in  fact 
ignorant  of  it. 

This  was  the  case;  of  I hihsmi  v.  I'liltiil  Cnlliii'hK  { j). 
The  woi'kmau  was  injured  through  the  disregard  of  a 
special  rule  of  a  coal  mine.  The  rules  were  posted  u[i, 
ImiL  tlu!  workman  did  not  know  them  and  the  practice  of 
I  lie  mine  had  been  to  disregard  them.  The  Court  of 
Session,  reversing  the  sherilV  substitute,  held  that  serious 
antl  aIUuI  misconduct  had  been  established,  declaring  it 
to  be  a  workmaiTs  duty,  "which  does  not  admit  of  any 
cvci'ption,"  to  know  the  rules  regulating  the  work  in  the 
mine.  The  Loiio  I'ln'.sniKNT  in  giving  judgment  said, 
■■  I  do  not  hesitate  to  say  that  whenever  a  man  breaks 
.1  colliery  rule;  which  has  been  properly  posted,  and  an 
accident  happens  in  consequence,  that  is  serious  and 
wilful  misconduct,  unless  he  can  show  sotuc;  domina;it 
reason  for  his  breaking  thi!  rule  on  that  particular 
occasion."' 

Titaf.  \\n>-  w:!s  a  misin!iT[!rela!!on  of  tbt;  slalutc,  ai'd 
ihat  no  hucli  rule  ought  to  be,  or  indeed  can  be  laid  liow 
(/)  S  F.  211;   13  Sc.  L.  U.  liOO. 
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is   sliouii    iiv  tlu'   ju«li,Miit'iU«    ill    llii'   lli)ii.sr  III    l,i)r(i>.    in 
(iiniiii    \\  (iliisiimi    i'lHil  Cii.,  mil',  |i.    J  |H. 

Ill  Mi<  I  ii'iirlji  \.  •I<'hii  llnuiii  ,1  Ti/.  (7),  (Iniiiki  iilu>- 
»-iUi>iii;^  iiiititiiL:->  lor  work  uml  occuhi'iuiii;,'  lia;  acciiU'iii 
with  iii'ltl  to  111'  Nt'iiiiii>  mill  williil  luihcuudiict. 


Scottish   Decisions  under  the  Act  of  1906.     ( 
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v.    (iliisilKir    ('mil    ('<<.  llilS    lit'C'll    IllrOiulv   lotVirt'd    lO,    Hilt,, 

|i.    I IH,   I'litliis   V.   Iliirihuni    (III    Tf..,   I.iiiiit'il  (li).   i.>  ii 
ease   wliii-li    nmy   l)i'  coiiipiinil    witii    linlisim   v.    I'lnhtl 

(nllii  ri' ■■>,  illlh,  \).  |.">;{,  i  ililsiluii-  ('mil  ('".  V.  >//.././.!/. 
null.  Ji.  \')'l,  ilinl  /i*' '  ■--•  \.  I'liiiill  llininiii  Slmiii  ( 'mn 
Co.,  mil'.  \).  111.  .\j,'iiili  tliti  (jiii'Stioii  \\ii>  as  lo  till 
li'^^al  (•niiai(|iit'iifi'  ol  a  iirfat'ii  liy  a  woi  Kiimii  ni  ,; 
staliitory  nili'.  viz.  sfttiii^'  iirop.s :  1ml  in  lliis  ea.sf  ii 
was  iirovfil  llial  llif  afcidfiit.  tlid  not  occur  wliil.sl  iln 
(tj)erati(iii.s,  lor  wiiidi  the  uorkiuaii  mi^^'iil  have  llioii^^lii 
llif  ia(»|ii)iii;4  was  icMjuirfil,  were  btiii;,'  (joiic.  ll  ufcnntil 
Mili^ciiiii'iitl.v.  ami  at  a  timt!  wlicii  tiic  aiiKaint  of  siipitorl 
rc(|uiri(l  was  left  to  tln' workman's  own  diM-rutioii.  //-/'/, 
that  under  llii'si'  i-ircunistaiiccs  the  arcidfiit  was  nut 
atlrilnitalilo  to  sirious  and  wilful  misconduct. 

'I'lic  aliovf  decision  was  followed  and  a|ijii'oved  in 
W'lilliiii  V.  lil'iihiiiii  I'inrliiii  Cii.,  I.iiiiili'il  ('I.  a  case  in 
which  ther«'  really  was  no  evidence  of  serious  and  wilful 
misconduct,  iil  all  <  vents  on  the  part  of  the  worluiian 
whose  iie|ieiidants  wtre  the  a)i|ilicanis  claiminjf  com- 
pensation. 

Compare  with  the  la.-^l  case  lliat  <if  /.//"//  nr  Mihlull  v. 
W'liilliiii  (/.I,  which  was  hroughl  under  the  Act  of  ]8!»7, 
and  where  thealle^'ed  serious  and  wilful  misconduct  relied 
iqioii  was  a  hrejich  of  a  provision  of  the  (ieiieial  Turnpike 
Act.l.s:51  (1  \- -2  Will.  I.e.  l:5),s.  ;i7.viz.  ridin;,' on  the  shafts 
of  a  cart  willioiii  haviiij,'.  and  holding-  reins.     The  Sherill 

(,,l  s  l'.  sOM  ;    e^  Sc.  T,.  U.  .V.IS. 

{Ii\    VMl   S.  C.  r,s\  :   lis.!,.  K.  lOs. 

(J)      I'.KIT    S.  C.  '.Km  ;    11  S.  1..  U.  7:ili. 

(/,)  jyuT,  S.  C.  I'JOT;   11  S.  L.  K.  Uuj. 
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Siil)stituU)  •'!  [•'oiiai'Mliirt'  iiti^MiiviMl  s«uioii,s  iiinl  wilful 
iuisc(iii(lui-i,  and  liis  tlri-isidii  \v;i-  ii|)lielii  as  ii  i[uestioii 
lit  fan  iiDl  suhjecL  to  njusioii  (/i. 

Irish  Decision.     Set)  0'7/((///'(/'  v.  hmitlnlL  ninl  S'lim 

Sr,,i,l     l'llrl.,1    (',,.    (III). 

Serious  and  Wilful  Misconduct  resulting  in  Death, 
or  Serious  and  Permanent  Disablement     Siiiuiift  ami 

uilliil  iniMCoiiiliict  isi  to  liu  110  l»ar  lo  llu;  r.  ciivury  nf  (-(jiu- 
IH'Msatinii  ii  it  ludillts  in  dealli  or  serious  mid  pfniiaiiciit 
(lisiildiuii'iiL  1.-,.  1  (2)  (c))  C-MAi. 

Tliis  [u-ovision  is  new.  ll  was  iiiiroilut't;il  iiilo  lla^  Ai-l 
nf  llMXi  aM  the  rt'sull  of  an  amiMiduu'iil  acci'pud  liy 
rariianu'iil  witlioul  much  cousidenitioii  and  will  [jrobubly 
taiist!  ditiliculty. 

N(jlliiii^'  appears  in  llu'  Act  lo  ;^iiidt'  an  arltitialor  as 
lo  what  is  serious  and  pernianeiil  disahleuienl,  and  il  is 
a  ipieslion  uiion  which,  not  only  e\i)ert  witnesses,  hut 
arhilralors  tlieniselvos,  nmy  well  ditVer. 

The  i-laini  for  compensation  must  generally  he  made 
williin  six  months.  At  this  time  il  may  he  imiMissihle 
lo  say  whether  the  injury  will  cause  permanent  disihle- 
menl.  Moreover,  a  shrill  injury  may,  ii-  Ihe  [irocess  of 
lime,  develop  into  a  serious  and  [icrmanent  one,  or  an 
injury,  which  ut  first  shows  indications  of  leading  lo 
permanent  disahlemenl,  may  in  ihe  end  prove  to  he  of 
a  trivial  character. 

Wliat  is  au  arhiiralor  to  do  under  such  eircumslances? 
There  is  no  express  power  to  adjourn  the  arhilralion  pro- 
ceedings unlil  the  full  conse(jueJices  of  the  accident  have 
l)een  .ascertained,  ihougli  in  some  cases  il  would  ln'  wise 
and  necessary  lo  adjourn. 

(/)  Till-  Stottish  Couri  seems  firailuiiUy  to  bo  comiuf;  iniiiiil  tu  the 
view,  whirh  governed  all  tlio  eni'licr  Kiiglisli  docisious. 
iin\  3:!  Ir.  [,.  T.  K.  ;!C. 

Canadian  Notes. 

(2:i5)  'I'lie  MliorUi  Ai'l  (■-.  -i  (il  I  1  oiiliun-  .111  uxcoptiuii  in  liie  ease  u£ 
■•  death  or  pcrmaueul  di-;ibkiiiciil.'  See  p.  1:17,  note  -JSlA,  mid  tiifra, 
l>.  'JIS. 
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If  lln'  iirhitnitor  lias  to  deeiilt'  williin  six  iiioiilliis 
wiiollit'i-  tlif  iiijun  liiis  resulted  in  serious  aiitl  iHTina- 
nt'Ul  (iisiililenieut,  lie  may  in  many  eases  have  to  make  a 
j,'iiess.  II  in  his  opinion  it  is  attriliutahle  to  serious  and 
wilful  niisconduci,  and  lie  is  not  satisfied  thai  it  will  lead 
to  st'rious  and  permanent  disahlement,  he  must  refuse 
••ompensation.  If.  in  like  eircunistanees,  he  is  of  opinion 
tliat.  iilthouj^h  no  serious  and  permanent  disahlement  has 
resulted  up  to  tlie  present  time,  such  disahlement  will  or 
may  result  at  some  future  time,  what  is  he  to  do  ?  He 
cainiot  .i^rant  compensation,  for  the  injury  has  not  at  the 
time  resulted  in  serious  and  j)ermanent  disahlement.  If 
he  refuses  compensation  upon  the  ground  of  .serious  and 
wilful  misconduct,  tliere  seems  to  In;  no  power  to  review 
tlie  awaid  if  serious  and  permanent  disahlement  should 
eventnully  result. 

It  is  thought  an  arhilrator  cannot  adopt  the  course 
thai  was  often  taken  under  the  Act  of  1HU7  of  making 
a  nominal  award  of  a  penny  a  week,  or  a  declaration 
of  liahility.  in  order  to  jireserve  the  workman's  right, 
for  /  /■  liiiinitliisi  lie  has  no  right,  or  at  all  events  no 
ascertained  right. 

If  when  serious  anil  wilful  misconduct  exists,  the 
arhitrator  thinks  that  the  itijury  is  serious  and  per- 
manent and  awards  compensation,  there  seems  to  he 
no  power  to  interfere  with  this  award  whilst  incapacity 
continiuis,  although  the  injury  may  turn  out  not  to  he 
serious  and  permanent. 

It  is  helieved  that  the  I'Xpression  '•  permani'nt  disahle- 
ment"'  does  not  necessarily  mean  disahlement  which  will 
continue  for  life.  It  is  thought  the  word  "  permanent " 
is  used  in  contradistinction  to  temporary,  and  means  that 
llie  injury  to  entitle  the  workman  to  escape  the  conse- 
(pience  of  serious  and  wilful  misconduct  mu.st,  in  the 
opinion  of  the  arhitrator,  he  one  tlut  efli'cls  of  which  will 
i>Mt  lie  temjioniry.  hut  will,  or  prohahly  will,  last  for  a 
Very  considerahle  period. 
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NoTUK  AND  Claim   lou  Comi'Knsation. 

(c  I  Notice  of  the  Accident  must  be  given  and  Claim 
for  Compensation  made  within  the  time  prescribed.— 

Aiiotlier  condition  precedent  to  the  ri^lil  to  obtain 
compensation  is  tliiil  the  worknmn  ^unless  excused) 
^ives  to  liis  eniiiloyer  notice  of  the  accident  as  sooir  us 
|)i-iieMcahle  after  tlie  liappening  thereof  and  before  iiu 
leaves  the  service  vohintarily.  and  that  tlie,  claitii  for 
compensation  (unless  excused)  is  made  within  six 
months  fnmi  the  time  of  the  accident  or  date  of  the 
death  (s.  '2  (1)  ). 

I'he  notice  of  accident  must  j^ive  the  name  and  address 
of  tile  injured  [lerson  and  the  date  of  the  accident  and  in 
ordinary  hingua},'e  the  cause  of  the  injury,  and  nuist  he 
served  on  the  employer,  or,  if  there  is  more  than  one 
t'm|)loyer,  upon  one  of  such  employers  (s.  '1  {'!)  ). 

The  mode  of  se'-vice  is  set  out  in  sub-ss.  (:{)  and  (I)  of 
s.  "2.  and  is  in  sulj  nee  the  same  as  the  method  provided 
for  service  of  notice  of  injurv  under  the  Employers' 
Liability  Act.  IHHO,  aiilr,  p.  10 1  rrsi-\. 

Notice  of  accident  must,  excei»t  in  the  case  of  injury 
resulting  fnmi  disease,  (iiitr,  p.  101,  l)e  given  before  the 
workman  has  voluntarily  left  the  service.  Tiiis  provision 
was  inserted  no  doubt  to  i)revent  stale  claims  from  l>eing 
brought  forward.  Tht'  want  of  a  notice  or  any  inaccuracy 
therein  is  to  be  (  \cused  if  the  employer  is  not,  or  would 
not  if  a  notice  or  an  amended  notice  were  given  at  the 
time  of  the  arbitration  and  the  hearing  postponed,  lie 
[irejudiced  in  his  defence,  nr  if  the  want  of,  or  defect,  ov 
inaccuracy  in  tie  notice  was  occasioned  by  mistake, 
absence  from  the  United  Kingdom,  i>r  other  reasonable 
cause  (s.  2  (1)  (at  ). 


Canadian  Notes. 

(:J3(>)  Sec  llip  provisions  in  regard  In  iioliro  in  s.  1  uf  tlir  AIIm  ria  \i  L 
( Appondiv,  pp  !»1S,  ".U'l),  in  s.  K  of  the  Hritisli  Colnmliia  Act  ( Appcnilix, 
pp.  '.M'.>,  'JM),  anil  in  ss.  7  and  10  nl  tlic  New  Unmswiek-  Ail  (Appendix, 
pp.  'Ml,  'JM). 
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It  M,'t'iii>  lo  follow  troin  tlic  wording,'  of  llicahove  claiist! 
lliiil  if  tlu!  wiiiit  of  or  iiiiU'cunicv  in  the  notice  is  occa- 
.sioiied  by  mistake  or  other  reasoiiaiile  cause,  the  notice 
or  iiiaccin-acv  must  he  excused,  although  the  employer  is 
prejudiced  in  his  defence  llierehy. 

As  (()  the  meaninj,'  of  "  p''*'j»<l'^'t'<l  i"  '''«  <lefence,"  sucli 
prisjudice  may  occur  where  the  omission  has  led  to  the 
impossibility  of  ohtain.ing  evidence  wliicli  would  otherwise 
have  been  available. 

The  fact  that  the  employer  has  lost  by  the  delay  in 
giving  the  notice,  a  right  to  indemnity  against  an  assurer, 
does  not,  it  is  thought,  i)rt^judice  him  ///  his  (lijnirr. 
This  may  easily  happen  where  as  between  liimself  and 
his  assurer  time  is  of  the  essence  of  the  contract  {In  rr 
M  illiams  iiiul  Thuinas  ainl  l.iiindshiif  (iml  YoiJ.shivf 
An  ill,  lit  Cii.  ((/)  ). 

The  Act  does  not  expressly  say  that  the  notice 
must  be  in  writing,  but  having  regard  to  what  it  is  to 
contain,  and  the  maimer  in  wiiicli  it  is  to  be  served,  it 
was  clear  that  such  was  the  intention.  It  has  now 
been  decided  that  this  is  so  {Hitr/liiK  v.  Card  'I'ltliiii 
Collinil  Co.ui)  ).  Having  regard  to  the  elasticity  of  the 
words  "'as  soon  as  jtossible,"  and  to  the  proviso  that  the 
notice  may  be  dispensed  witli  altogether,  few  claims  will 
probably  be  defeated  ui)on  the  ground  of  want  of  notice. 
JJul  it  was  decidi'd  in  UiuiJn  x  C<(xi\  xnimi,  that  where 
no  noticti  of  injury,  or  only  an  imperfect  notice  has  been 
given,  the  omis  lies  on  the  workman,  under  proviso  (a), 
s.  2  (1 1,  to  show  that  the  employer  has  not  been  prejudiced 
in  his  defence  by  the  want  of,  or  defect,  or  inaccuracy  in 
a  notice.  The  facts  in  this  case  were  the  following:  The 
applicant  ailej;cd  that  he  met  witli  an  accident  in  the 
course  of  his  em|)loymenl  in  -lanuary,  litOM,  and  that  he 
reported  it  verbally  to  the  untU.'r-manager  of  the  colliery 
two  days  after.     On  May  I'itli  following,  a  written  notice 

(It)  l',)J'.  J,.  K.  S2. 

{n)  ,  VM\>]  1  K.  Vj.  'JJ7  ;  7s  L.  J.  K.  li.  j:J'J. 
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of   injury  was  for  the   first   time  p;iveii  Ijy  the  Miliars' 
AssoL'iiition  on    hehalf    of    the    appliciinl,    allc^'in^'   an 
ucciilenl  on  .hmuiiry  I'itli.     On  May  -i-ind  a  second  notice 
was  served  i)y  the  same  association,  in  wliich  the  alle^eil 
accident  was  said  to  have  occurred  on  or  ahonl  January 
•i:!rd,  when  tlie  apphcant  was  said  to  liave  heen  "  injured 
l)y  a  fall  of  coal."     On  June  .")lh  a  third  notice  was  given 
alleging,'  the  accident  l(}  have  ha[)penod  on  January  '.>th, 
and  gave  the  cause  of  the  accident  as  "  sli[)phig  hetween 
sprays.''     The  particulars  of  demand   gave  the  date  of 
the  accident  as  January  '.Hh.     The  county  court  judge 
awarded  compensation.     This  decision  was  reversed  on 
the  ground   that  the  onus  of  proving  that  the  alisence  of 
j)roper  notice  did  not  prejudice  the  eni])loyer,  was  on  the 
applicaiU,  and   the   facts   in   this  case  all  i)ointed  to  a 
contrary  conclusion.     See  'J'ililix  v.  Walls  .r  ('".(I')  -^^  to 
what  is  reasoiial)le  excuse  for  failure  to  give  notice,  or 
make  tlie  claim  within  the  prescrilied  time. 

Notice  of  accident  and  a  claim  for  compensation  are 
distinct  things.  Although  a  notice  of  accident  and  a 
claim  for  com[)enbation  may  he  given  in  the  same  docu- 
ment, ;i  document  which  only  satisfies  the  re(piiremenls 
of  s.  2  (•!)  in  respect  of  giving  the  statutory  parliculars 
of  the  accident  w  ill  not  generally  be  treated  as  a  claim 
for  comi)ensation  {l'<  rifi  v.  ChiiniiU  (7)  ). 

An  employer  may  waive  his  right  to  have  notice  in 
writing  of  the  accident,  and  sucii  right  is,  in  fact,  waived 
where,  after  verhal  notice,  tlic  employer  pays  and  the 
workman  accepts  a  weekly  i)ayment  of  comiiensation 
(/''(/•/' s-  V.  77/'    /•')////  <;/.!///■  ('i>lli,ri<.-<,  l.iniihil  (1)  ). 

Scottish  Decisions  as  to  Notice  of  Injury.  Tiie 
(piestion  of  dispensing  witli  notice  ol  llie  accident  has 
arisen  in  Scotland  on  stiver.il  occasions  upon  the  wording 
of  the  Act  of   1S'.»7.     in  Mrl.rau  v.  C<iisr  (ii,,l  //«///,,.<  (s) 


(/.)   -J  lluttiTWorlli^'  C.  C.  ir,l. 
(1)  -J,  blillci-wortb.i'  C.  C.  Iti7. 


(7)    IT  T.  L.  K.  JL-'O. 

^.^)  1  F.  87S;  ao  be.  L.  1;.  07b. 
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Ilif  wDrkiiiuii  ilid  iioL  givti  l\w.  notice  until  iUwa-  wt'oks 
after  tlic  tiuu;  iit  wliicli  the  iiecideiit  oet'urred,  mid  after 
lie  had  vohiiitarily  left  the  eiii|ilnyineiit :  Il<hl,  that  it 
was  ()|H.|i  to  tlie  uppheaiit  to  show  tlmt  the  employer  wass 
not  |»rejiidiced  in  In's  defence  thereby. 

In  a  later  case,  Slhvnr  v.  MHI.t  {t).  it  was,  ([iiite 
lo;,rically,  (h-terniined  that  the  onus  of  showing  that  llie 
employer  is  not  prejudiced  l.y  tin;  want  of  notice  of  the 
accident,  rests  upon  the  party  askiiifj;  that  it  may  he 
•  lispt'nsed  with,  ('ompan;  now  ////////<■.<  v.  Cord  T(th>ii 
('nllini/  Cn.,  iinti-,  p.  45s. 

In  ItiiiiLnir  V.  MIod  <<,<il  <''>.(ii),  the  Court  of  Session 
ordered  a  sheriti"  who  held  that  the  employer  was  pre- 
judiced in  his  defence  hy  the  workman's  delay  in  <,nvin;; 
notice  of  accident,  to  state  a  case,  sliowing  -  (1)  in  what 
the  ))rejudice  consisted  :  (-2)  on  tlu;  question  whether  the 
delay  was  occasioned  i»y  mistake  or  other  reasonahle 
cause.  On  the  case  Idling  stated  (/).  it  was  found  tliat  the 
reason  the  workman  did  not  give  notice  of  the  accident  for 
a  long  time  was  that  he  really  helieved  his  injuries  to  he 
not  so  severe  as  the  medical  man  thought  they  were,  and 
conse(piently  he  did  not  intend  making  a  claim  for  com- 
pt  n>ation  i-^/lrhl.  that  this  was  a  reasonable  excuse. 

This  case  was  followed  in  Itmini  v.  I.m  Imilhi  Imn  ((ml 
(  Kill  <  ■<<.  («•),  whore  the  facts  wcw  almost  identical.  Comp. 
I'ililis  V.   W'iiUk.  aiitr.  p.   ir,!(. 

The  Claim  for  Compensation.  I  ndi  i  the  Act  of 
1H;»7.  if  the  claim  was  not  made  within  six  months,  no 
j>roce(Mlings  to  iccover  compensation  could  aftta-wards  be 
brought.  'I'liere  was  no  powei-  to  excuse  a  failure  to 
make  the  claim  within  the  prescribed  time. 
The  presetit  Act  declares  that 

"The  failure  to  make  a  claim   within  the  period 
(0  -J.  V.  Ill;  :17  Sr.  L.  1{.  SO. 

(r)  (i  I'.  .H76;    11  S.  L.  U.  :toO. 

(/<)  ,  I'JOTj  ;s.  c.  rj6;  11  ;>.  L.  U.  ino. 
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al)Ove  snecified  shall  iiol  he  ;i  l):ir  lo  llic  niaiii- 
loiiance  of  siu'li  iJi'ocwdiiiKS  if  it  is  fDimd  thai  l\u\ 
I'aihiro  was  occasioned  l>y  mistake,  alisciicc  from 
Uic  I'nited  Kiii^'loin.  or  other  n-asonalilf  cause" 
(s.  2  (1)  (b)  )  (i;s7). 

A  mistake  by  a  workman,  either  as  to  his  h'^'al  ri^dits 
or  the  extent  of  his  iniuries,  will  [trohahly  he  held  a 
reasonable  cause  for  the  failure  to  make  the  claim  within 
si\  months  (Tlhhx  v.  Wdtti^,  (intr,  p.  [')\i). 

(ireat  difficulty  was  occasioned  by  the  use  of  llu!  words 
in  the  Act  of  Ih'.tT,  "  the  claim  for  compensation." 

When  can  a  workman  he  said  to  claim  the  com- 
pensation which  is,  if  refused,  to  he  recovered  by 
arbitration  jn'oceedin^s '.' 

Two  different  views  were  entertained  liy  the  prdftssion. 
anil  each  view  was  strenuously  maintained.  On  tiie  one 
hand  it  was  said  that  the  claim  for  compensation  only 
meant  a  ib'tiniti!  demand  of  compensation  under  th(!  Act 
from  the  (anployer,  on  tiuf  otlutr  that  it  meant  the 
institution  or  commencement  of  proceeding's  befoi'e  an 
arbitration  tribunal  for  the  purpose  of  enforcinj,'  tlu; 
j)ayment  of  comi)ensation. 

In  sui)|>ort  of  the  first  contention  it  Wiis  arj^ued  that 
the  whole  scope  of  th(!  Act  is  that  proci'edinj^'s  inider  it 
are  meant  to  be  informal:  that  tlu;  words  '-ciaim  for 
compensation,"'  as  applied  to  arbitration  or  informal 
proceedinf;;s,  must  be  read  in  their  oidinary  meanin;?  as 
referring  to  a  demand  for  compensation  merely  ;  and  that 
the  word  "  proceedin<j;s  "  used  in  otlier  parts  of  the  Act  (see 
s.  1  (3) )  can  have  no  reference  to  judicial  proc(!edin;,'s. 

In  support  of  the  contention  on  the  other  side  it  was 
argued   that    the  clause   was  m»;ant  lo  etVecl   the  same 

Canadian  Notes. 

(237)  Sectiou  •)  (li)  of  the  Alhurta  Act  is  similar  (Appendix,  p.  1)1!)).  'I'lio 
British  Columbia  Act  (s.  3)  requiros  the  claim  to  bo  mado  within  six 
months  (Apiiendix.  i'.  !)32).  Under  the  New  Hninswick  Act  (s.  7)  the 
:i'lion  mnst  Im  loinnionced  williin  six  moulLs.  or  within  twplvf  niunths 
n(  the  time  of  death  (Appendix,  p.  'Jl".)).  Hys.  25  ol  tliu  Quebec  \.  t  Uie 
action  is  subje.l  to  w  prescription  of  one  year  (Appendix,  [i.  97H) 
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piiipost'  as  s.  I  ol  llic  Kinploycrs"  Linhility  Act,  IHHO. 
rt!(Hiii'iii;^'  uolicc  of  action  and  a  limitation  of  llus  time 
williiii  which  procccijin^'s  iiuisl  bo  taken:  that  this 
inltntion  was  cluarly  shown  in  iho  Act  itself  l)y  tht' 
words  in  s.  1  (1)  whicli  speak  of  "  the  time  lierein-after 
ill  tlii>  Act  Hmitt'd  for  takinj:;  iiroccediii^'s,""  wliich  words 
achuiUcdly  refer  to  the  six  moiitlis  mentioned  in  s.  '1 
within  wliicli  ihe  claim  Inr  compt'usation  must  hi: 
made:  that  if  these  words  are  not  to  he  rtad  as  limiting,' 
the  lime  within  which  proceedings  for  recovery  of  the 
comiiensaiion  mii>l  he  taken,  then  ther(>  is  no  timt! 
limit  at  all. 

The  ipiestion  was  I'aised  in  several  cases  peiidiiif:;  at 
the  same  time  hefoi'e  the  Coirrl  of  Appe.il.  A  sju'cial 
day  was  lixed  for  I  lair  ari^imienl,  and  it  was  decided 
to  take  the  case  of  I'mrill  v.  .1/'//'//  Cullicrii  Co.  as  a  le>l 
case  (().  After  leiinlhy  lU'j^nment  the  coui't  dirt"ereil  in 
opinion.  A.  L.  Smitm  ,iiid  Coia.iNs.  L..T.T..  holding  that 
the  claim  for  comjteiiftation  meant  a  judicial  claim  in- 
\ 'living  the  commencement  of  arhitratioii  proceedings. 
lloMi;i;,  L.J.,  disseiiteil.  and  declared  his  opinion  to  he 
ihat  a  demand  of  compeii>atioii  from  the  employer  was 
siilhcient  to  .satisfy  the  words  of  the  section. 

Tlu!  ease  w,is  at  once  taken  on  appeal  to  the  House  of 
Lords. 

Decision  of  House  of  Lords  in  /',//(-//  v.  MkIh  Colli,  r/i 

The  House  of  Lords  reversed  the  decision  of  tlie  Court 
of  Appeal  (Lord  .Moiaus  dissenting),  and  declared  that 
the  opinion  lielil  hy  l!oMi;it.  L.-T.,  was  the  coi'rect  one. 
The  law  was  linally  declared  to  he  that  the  expression 
'•claim  for  coinpen>atioir'  as  used  in  the  Act  meant  a 
claim  upon  the  employer,  an<l  that  so  long  as  such  a 
claim  had  heen  made,  there  was  no  limit  to  the  time 
within  which  proceedings  could  he  taken. 

(.)    Ifiimrtcil   Court,  ot     \ppoiil,  ri'JOO'   li ',).  1'..  U.'') ;    House  cf   I.oiiN, 
I'.iiio    A.  (.',  :!Gr, ;  i/.l  |j.  .).  (y  p..  7,-,S  ;    1(;  T.  1,,  H.  iCC, 
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This  decision  set  at  rest  a  point  which  ciinsed  prohahly 
more  difference  of  opinion  than  any  other  question  which 
arose  on  the  construction  of  the  vaguely  worded  statute 
of  1897. 

No  useful  purpose  can  l)e  gained  by  criticising  tlie 
decision  or  tlie  judgments.  It  involved  a  point  capahlc 
of  much  argument  on  both  sides. 

The  effect  must  he  shortly  considered.  The  first 
striking  consequence  is,  that  an  employer  is  liable  to 
have  a  claim  made  against  him  at  any  time  no  matter 
liow  long  after  the  occurrence  of  the  accident.  lie  is  not 
protected  by  any  statute  of  limitations,  for  these  statutes 
only  relate  to  actions  at  law,  and  have  no  application 
to  informal  proceedings  in  the  nature  of  an  ari)itratioM. 
True,  the  Loitu  Chancellou  (Lord  IIalsih  iiy)  in  his 
judgment  says  that  this  difficulty  can  be  met  by  the 
employer  himself,  upon  whom  a  claim  has  been  made 
which  is  not  proceeded  with,  instituting  the  arbitiation 
proceedings;  Lord  Shan n  and  Lord  Roukktsox  also  say 
that  this  course  is  open  to  an  employer.  At  this  time 
there  existed  no  procedure  or  forms  in  the  county  court 
which  could  be  used  for  the  purpose,  but  since  the  ruling 
of  the  highest  court  of  the  realm,  proper  procedure  has 
been  framed  (//).  The  chief  argument,  as  it  seems  to  us, 
against  the  intention  being  attributed  to  the  legislature 
that  an  employer  should  himself  invoke  the  aid  of  one  of 
the  arbitration  tribunals,  is  that  the  legislature  did  not, 
if  it  so  intended,  say  so  in  express  words.  It  is  not  quite 
the  case,  put  by  the  Loud  CitANCELLOii,  of  an  arbitrator 
who  has  found  that  "  a  jjlaintiff'  has  been  shilly-shallying 
and  declining  to  go  on  "  and  the  arbitrator  making  a 
peiemptory  appointment  to  proceed  with  the  arbitration 
v.ven  in  his  absence.  The  commencement  of  proceedings 
by  the  employer  may  often  necessitate  the  selection  of 
the  arbitration  tribunal,  giving  it  seisin  of  the  dispute, 
and  calling  upon  it  to  act  in  the  dispute  where  a  cliiiiii 
(//)  See  uow  W.  C.  U.,  1907,  r.  10. 
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for  ('(iiiiiK'Usiilion,  wliii-li  very  postsihly  il.  may  iicvor  havd 
liccii  iiitciulcd  lo  prostciitt.',  lias  hoeii  iiiiiilf  iiixtii  liiiii. 
Tliis  lie  iiuisi  MOW  do.  or  siil)iiiit  lo  liavn  ihi^  claim  liaiii'- 
iiij,'  over  him  tor  an  iiulctiiiitc  |M'rio<l. 

Il  lias  ri'CfuUy  Itofii  held  l»y  tlu?  Couri  of  Appcuil 
i'ollowiii;;  lilt'  Scollisli  decisions  {iiifiu)  and  rclyinj,'  iiih)Ii 
tln>  iibsence  of  any  disapproval  of  llicse  by  the  Hoiis«i  of 
liords  in  I'mn  II  v.  Mnin  C'ulli,  i/i  Cn..  Uuit  a  claim  for 
componsalion  under  llie  Acl  of  lHi»7  nnisl  be  a  claim  for 
a  nauH'd  or  si)ecitic  sum  ['ihnniiiinii  v.  IL  W.  (imihl  .(■ 
Cn.  c)  )  dwing  lo  tilt'  iMiwer  ^dveu  in  s.  'l(l)  (h)  of  llu; 
Acl  of  l!i(Hi  to  dispense  with  a  claim  altugtitlier  wliero 
reasonable  cause  exists,  this  decision  is  not  of  the 
iiiiporlaiice  it  woiilil  otherwise  have  been.  See  I.'nil.hitir 
V.  W'lhxiir  ,(   .S(.//.  Ci  W.  t'.  Ca.,  p.  ")(),  not  followed. 


Decision  as  to  "  Claim  for  Compensation  "  in  Scotland 

and  Ireland.  Before  /'«.//.//  v.  M<i'ni  <  'nlli,  r/i  ( './.,  xiijini, 
was  decided  by  the  Hous(i  of  jjords,  a  decision  bad  l)f!eii 
,L,'ivoii  by  the  Court  of  Session  in  Scotland  {Hiniirtt  v. 
ll'iiiilir  <l''  ('i>.{(i))  that  a  written  paper  relied  upon  as  a 
claim  for  compensation  under  the  Act  was  not  of  a  sutti- 
ciently  definite  character  to  be  treated  as  a  "claim  for 
compensation  ""  under  s.  '1  of  the  .\ct.  In  this  cast;  the 
majority  of  the  judges  expressed  an  opinion  at  variance 
with  the  decision  given  by  the  House  of  Lords  in  I'mnU's 
('lis, .  but  as  the  decision  was  not  given  upon  this  ground, 
the  cas(!  is  not,  as  pointed  out  by  the  Loud  Ch.\n\  km-oi;, 
in  conflict  with  that  in  the  House  of  Lords.  Th<* 
Scottish  Courts  have  recently,  in  /'(//•/,  v.  M<n-,r  (I,), 
followed  their  (b'cision  in  lliinutt  v.  ll'unlir  i(-  Cn.,  again 
liolding  that  a  claim  under  the  Workmen's  Compensa- 
tion Act  must  be  a  claim  for  a  definite  and  specific 
aiiiiiunt,    not    niendy    an    intiinatitm    of   a   rbmiand    for 

(-)  'J5  T.  I..  It.  lC:i:  -1  I'.iitUTWortlis"  \V.  ('.  ('.  HW. 
(a)  (1      j),  1  F.  a.V. ;  :il',  Sr.  I,.  It.  r.t:i. 
\i,\  s  I'.  :!,'W;  43  S.  L.  ri.  I'.»l. 


NuTici;  AM)  Claim   i-«ii:  ( '(»Mn:N> a  i  (us.         |t;."» 

••DiiilH'iisiiiioii  (r).  A  .lucisioii  also  of  ilio  Irisli  {'niirl  ..f 
.\|ilic'al  {Miinin  V.  ll'nii. iiKiii,  Chill.-  li  i'o.yil)  )  was  ciud  in 
lliu  CUM'  of  /'..«,//  V.  Miiiii  Citllirn,  Cn.,  ill  Lilt;  IIoum'  oI' 
i.i.nls  iiiul  (lisliii-;ui.>,lu'(l  upon  the  r-roimd  ilial  tlitri;  iilso 
ii<»  claiiii  fur  coiniR'nsiKi,,!!  \ui,\  in  any  riahonal.lf  ;,ijnsc 
III'  till;  word  heen  inaclt;. 

In  liiixrr  V.  (iniii  \,„/li  ,,/  s,ntl,i,„l  /:,,,/.  r,,.  (,  i, 
■  l.ridf.l  after  tliu  decision  of  the  House  m  j.,,id.^  in' 
I'ninirs  r,<,,,  the  Court  of  Session  held  that  an  a|.|di- 
cation  to  a  sheriff"  as  arlatratoi-  to  fix  cunipetisatinn  is 
itself  a  claim  for  compensation  if  the  application  is  made 
within  the  six  months  allowed  hy  the  Act. 

Claim  for  Compensation  need  not  be  in  Writing. 

It  liein;;  settled  l»y  l;<,rrll  v.  M,ili,  Cnllinii  C,,.  (sii/.m) 
tiiala  claim  f<a'  compensation  madt;  upon  the  employer 
within  six  months  is  sufficient  to  satisfy  s.  2  cjf  the  Act, 
the  .piestion  arose,  must  such  a  claim,  when  arhitration 
proceedings  have  not  been  connnenccd,  he  in  writing.  Is 
it  sufficient  if  an  injured  workman  meets  his  master 
in  the  street  and  says,  "  I  shall  want  compensation 
Irom  you  for  my  accident,"  or  words  to  the  like  I'tfectV 
In  the  course  of  the  argument  in  l',,ir,ir.-<  Ci^ir,  the  Jjojin 
('uANCKiXiju  suggested  that  in  his  view  such  a  claim  for 
comi)ensation  nmst  be  made  in  writing,  hut  this  was  an 
■  ■hifn-  iliihnn  only.  The  point  did  not  arise  in  the  case, 
and  the  Loitn  Cham  kllou's  words  are  not  mentioned  in 
the  reports.  'I'liis  matter  is  now  settled  so  far  as  the 
English  Courts  are  concerned   l)y   the  case  of  /,««■,•  v. 

(. )  Set!  iilso    Kdimtrlh   v.    Wcmijss   Imil  Co.,     I'JOT '  ^-.  ('    :j-'0  •    \\ 
S.  L.  H.  255.  "    ' 

(d)  riS99]  2  (,).  |{.  14'J  11.;  (is;.0),  m  Ir.  L.  1'.  Ufp.  1S:3. 

(c)  ;i  K.  iWS;  as  Sc.  L.  I!.  053.  fn  this  case  tiie  .lucstion  wa, 
reserved  whether  a  letter  sent  to  tlie  emplover  within  six  months 
nidiciitmg  a  clmm  to  lie  inado,  but  not  stating  the  amount,  was  u  'ood' 
( tiiiiu  under  tlie  Act.  The  Court  of  Session  in  several  cases  has  e\pr."ssLd 
a  <louhl  whether  a  claim  to  satisfy  the  rci)uiieinonts  of  the  Worisraon's 
I  onipensation  Act,  must,  imt  Mecessarilv  slmv.  •!;!:  amnun'  <-lain''-l  '" 
'ompensatiou  liy  the  applicant  (sec  now  l\iil;  v.  Mavc'r  supra)'  Thr 
Kn-!i-.|i  I'ourlof  .\ppcal  has  never  held  this  ivuuir.nient 'to  l.ee-^cntial 
III  I  lie  valunty  of  a  (.laiiu. 
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Miinsii).  Tlif  (  iiiii-l  of  A|i|ii'iil  ill  this  fiiM'  lliim^'lil 
Ihiil  tvitU'iK'i'  (.1  a  cliiiiu  liaviii,';  lu'Cii  in  larl  niiulc.  coiilil 
l»«'  collet'ttMl  from  the  iiuHWiT  |mt  in  l>y  llic  rfspoiKlcnls 
in  llu!  arltilriilioii  |iioci'i'(liii^'>.  iiiul  lu'l<l  lliat  tliis  was 
Mil'ticu'iit.  It  \\a>  aihnitud  llial  ,10  claim  in  writing'  liiul 
hifii  mii'lf  l>y  or  on  liflialf  of  llir  upitliraiil.  Co/i.ns- 
\[\nm.  l.-l..  ^-ai(l  ip.  'iT  I  of  Law  IU|»ort>i  :  -I  laivf 
nolliin;;  lo  a.lil  liuyund  ihih— that  our  (Un-i&ion  involve- 
llu.'  iniporlanl  |M)int  that  a  flaiiii  for  c ompuiihalion  under 
lliu  Art  niiil  not  1k'  in  writins." 

A  coj^iialt;  iiucstion  may  ari.^c  wlualier  the  claim  lor 
compiiiisalion  need  lie  made  dirticlly  to  the  euiploytr,  or 
whether  it  is  sufficient  that  the  claim  is  made  ayahist 
him  throu^di  the  aj^ency  of  one  of  his  representatives, 
as,  for  example,  Ins  mana-'er.  This  may  ot'leii  happen 
—especially  if  the  claun  is  not  reijuired  to  l>e  in  writing 
—where  the  employer  is  a  company  with  limited  liability. 

Public  Authorities  Protection  Act.  1893.— With 
regard  to  the  period  of  limitation,  \iz.  si\  months,  fixed 
hy  s.  2  of  till'  Act,  and  the  powei-  giviu  to  entertain 
claims  after  this  lime  has  (.'xpired,  the  consi<leratioii 
arise;,  whether  this  piovision,  in  the  ca>e  of  claim.s 
af^aiust  puldic  authorities,  overrules  s.  1  of  tiie  Tultlic 
Authorities  Trolectiou  Act,  WM  (.">(;  \  .".7  Vict.  c.  til). 
That  section  enacts  us  follows: 

"Where  after  the  cummenceuienl  of  thi.-  Ad 
any  action,  probeculion,  or  other  i)rocetding  is  com- 
menced in  the  United  Kinj:;<lom  a^'ainst  any  person 
for  any  act  done  in  pur^uance,  or  execution,  or 
intended  esirution  of  any  Act  of  Parliament,  or  of 
any  pulilic  duty  or  authority,  or  in  respect  of  any 
alleged  neglect  or  default  in  the  execution  of  any 
such  Act,  duty,  or  authority,  the  following  provisions 
shall  have  effect : 


(,U. 
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■■(ill    I'lir  iiitioii,  iirost'cuiio'i,  or  proceudin^' sliull 

:\<>l  lit-  or   1m    instituted  milci^s  it  iu  com- 

nuiR-ftl  witiiin  si\  mouths  iiexi  afti  c  iliu 

.let,  iifglfct,  or  (lufiuill  coiiipliiiiiiiil  of,  of.  in 

fiirtf  of  11  conlimiuiicr  of  iiijiiiy  or  dainagi', 

within  >i\  moullis  iiuxt,  aftiir  tlio  t-oahin;:! 

tluTcof  .  ,  .'■ 

It  has  hocii  pniiitid  out  Oiiil,,  p.  Im-J)  lliat  tliis  slaliilu 

:ip|»lies    to  claims   for  .huiia;;es   i     der   Lord   CainpliollV 

Ai't,  and  overruU's,  in  tlie  stiisu  of  liniitiiiK,  tlio  provision 

containiid  in  that  slaltite  as  to  tlu)  timt;  within  which  tliu 

action  can  lir  l)rought. 

NVill  it  proveiu  any  claim  for  coiupiMisation,  under 
the  Woriimens  Conipons.t jon  Act,  iDUCi.  l)cing,  inuler 
iuiy  circumstances,  hrouglit  against  a  pidthc  authority 
after  six  moiitii-  from  tho  dato  of  the  accident?  It  is 
tlionglit  n(jt.  The  duty  to  pay  compensation  to  an 
mjiu-ed  woriiinan  is  a  statutory  duty  attached  to  the 
relation  of  employer  and  workman.  It  does  not  depend 
on  "  any  allege<l  neglect  or  default."  Iwen  if  the  con- 
stitution of  the  relation  by  entering  into  the  contract  of 
service  he  rightly  <leemed  an  "act  done  in  pursuance  or 
'  xecution  or  intended  execution  of  any  Act  of  Parliament 
"!•  n\  any  public  duty  or  authority,"  the  proceeding  is 
not  taken  "for"  that  act,  though  without  that  act  it 
could  not  have  b«»en  taken.  The  proceeding  it  taken  in 
respect  of  personal  injury  by  accident  arising  out  of  and 
ill  the  course  ol  the  employment  (7). 

If  it  is  argued  that  this  construction  militates  agauist 
thr  object  of  the  Public  Authorities  Protection  At,  189:^, 
viz.  that  all  claims  against  public  authorities  should  lie 
l>rosecuted  speedily  in  order  that  present  public  burdens 
should  fall  upon  the  right  persons,  the  reply  may  Iw 
made  that  the  Workmen's  Compensation  Act,  I'.IOJi,  is  a 
later  statute  than  the  Public  Authoritioy  Protection  Act, 
1H!>:),  and  tho  legislature,  although  it  was  prominently 
{ij)  See  Thu  Juiiauuibbury,  70  L.  J.  1'.  07. 


his     'I'm:  \\ituKMi;N>  <'<>mi'i;n'»mh's   An,   l!Mi(l. 

liclnic  ilicir  iHiticf  llml  fliiiiUh  wniihl  1m  iiiailf  ii^'iiiii.sl 
|iiililic  uiitlmritu's  {M'v  s.  l'.\  of  \Vorlviiifii"s  C'liiiiMiisiilimi 
Act.  r.HK;,  as  t(i  tlif  tnitl*'  or  Im.siiios.s  ot  a  IhchI  or  imlilic 
iiiillinritv),  iiiHiU'  HO  .siHciiil  liuiiliilioii  nl  timi'  in  llitir 
III  will  r. 

Tlif  «|iu)stioii  ih  ill)  ar;;nul»l»'  oiu-.  I»iil  in  the  autlmr'.s 
ii|iinii)ii  tlu'  l'iil)lic  Aiillioiiliiis  rrDti-etiou  Att,  IH'.JU,  (lo,.> 
not  appiv  to  proccttlin^'N  umlcr  tlir  \\orl\UU'n\s  Omi- 
ptiiNilion  Aci.  as  it  tloe>  to  claiius  \iiuWv  Ijonl  laniplnill '^ 
Act  anil  llif  Kinjilovt  is'  Lialiililv  Act.  IHHO.  hi  tlie  niM- 
ol  lliirlrll  V.  l.niiilnii  Cninilfi  (  uiuiril  {li)  it  was  (lucitli'd 
tlial  proL'fo(liii<,'s  in  llic  natin-f  of  nt'j:;<ttialion.  wlu'ii  no 
valid  claim  liad  Iwcn  made,  did  not  estop  tiic  County 
Council  from  sbttiiiK  up  tlic  I'uiilic  Autlioiitio  rrolertioii 
Act.  as  an  answer  to  a  claim  made  after  six  months,  lait 
tliis  case  does  not  decide  tlie  point  discussed  alnive. 

When  Employer  Estopped  from  Setting  up  Absence 
of  Claim  for  Compensation.  Althou<,'li  a  claim  wliich 
does  not  make  a  definite  demand  for  comiH-nsation 
under  llie  Workmen's  Compensati(»n  Act,  or  at  all 
ivents  convey  to  tlie  employer  that  it  purports  to  he  a 
present  demand  for  c(mii)ensation  under  the  Act,  [i) 
cannot  he  relieil  upon  as  satisfying  the  reipiirenieuts  of 
s.  •!  (1),  yet  even  l)et'ore  the  decision  in  I'ninH'H  Casr  the 
Court  of  Api)eal  had  decided  that  an  employer  might  hy 
his  own  conduct  he  estojiped  from  setting  up  the  six 
months"  Ihnitation.  Thus,  in  the  case  of  ]\'ri;ilil  v. 
liiniiiiill  <l  Suns  (/,K  an  employer,  who  had  agreed  that 
a  statutory  liahility  rested  on  liim  to  pay  coini)ensation, 
the  amount  only  heing  in  dispute,  was  held  eHtopi)ed 
from  setting  uj)  us  a  defence  that  the  claim  for  com- 
l)ensation  had  not  Iwen  made  in  the  county  court  within 

(/,)  24  T.  L.  It.  331. 

rj  -Sfi-  reirutrk-  :-.',  }  ,im:u  CnAMi.i.i.c.'!:  ii!  !;>!!•■•!!  v.  Mniii  Culhcrij 
(H.,  coinmciitiiit;  on  the  .iis.s  of  lliini.tt  v.  W«i<hr  .1  Co.  and  Mamu  v. 
n'iirl:miiii.  I'lark  .(■  Cn.,  ill  I>.  :iT:i  nf  roji.irl  in  l.aw  Reports. 

(/.)  '  IlKHV  -1  't'-  15.  -10;  G'J  L.  J.  tj.  1!.  VjI  ;   10  T.  L.  U.  327. 
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six  nioiitliH.  'I'liis  i|ii»'Htioii  of  fsii)p|M'l  iniist  hIwmvs 
(It'IM-ml  iiiKiii  llic  liiets  of  ilif  pjiitieiiliir  nirtf ;  as  In 
wlit'llitT  lilt'  workiimii  lias  l)ffii  iiii|iic»'i|  tliidii^^li  llic 
iiL'tioM  of  till'  fiiiployj'r  lo  iilhsiaiii  fmiu  doing  wliat  lu! 
otliHrwiHe  would  have  done  lo  the  dtftrimeiil  of  his  lej^'al 
|M)sition.  If  so,  tlu?  fiiiplovcr  will  Ih!  (istopiH-d  from 
tiikiii<j;  advaiita^;»f  of  tlie  position  wliicii  he  has  hinis»df 
Im(ii  llu)  nieauH  of  hiinging  alnml,  Kor  a  case  in  which 
I  lie  facts  were  held  Mot  HUflicient  to  create  an  estopjHl 
a;;airist  the  employers,  see  ll'iiihill  v.  ///'//  Ihii  Ihirl.H 
mill  Eiiijiiiiiiiiiii  (',,.  (I),  in  which  case  U'rii/hf  v.  Hitiiindl 
.(  Siiiis,  siijiKi,  was  distinKiiisiied.  liotli  the  ahove  cases 
uirned  upon  ihe  (|Uestion  of  the  claim  for  coni)M'nsatioii 
not  having  Ihm.'ii  inaiie  within  six  months.  On  this  point 
ihey  ure  now  of  less  iiuporiaiire  than  formerly.  Imt  ihey 
may  still  he  ciled  as  :nilhority  loi-  the  statement,  that  an 
employer  may  he  estopped  from  setting,'  np  that  no  claim 
lor  comiM'iisation  was  ever  made  upon  him  in  any  shape 
or  form  within  si\  months. 

In  a  c-ase  of  linn  v.  ll'lillil.i/  (m),  the  qiieHtion  id' 
e>lop|Ml  arose  uinler  somewhat  uncommon  circumstances. 
An  assistant  in  one  of  Messrs.  Whiteley's  shops  at 
W'eslhourne  (i rove  was  injiueil  l»y  a  trolley  lallinij;  u|K)n 
iiim  in  one  of  the  uuderftround  passages  of  the  estahlisli- 
meiit.  His  solicitor  wrote  to  the  employers  threateninj,' 
lo  hriuf,'  an  acti(jn,  and  allef^inf^  MeKliReiice  j^enerallv. 
A  eonsiderahle  correspondence  ensued  hetween  the 
solicitor,  the  employers,  and  an  insurance  company, 
wilh  whom  the  i'luployers  were  insured.  In  the  end, 
and  after  some  months'  discus.sion,  the  insnranct^  com- 
pany wrote  denyin}^  liahility.  The  employt'  subse(|Ueutly 
look  proceedinj^s  under  the  Workmen's  Compensation 
Act.  lMi>7.  It  was  contended  Udore  the  arhitrator  that 
no  (daim   for  com|)ensation    lia<l   heeii   made   within   six 
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Scottish  Decision.     Th,.  .-oiuvrs,.  ,,,,.  i„  th,.  o,,,.  last 
monlioned  was  .l,.,.id,.d  in  S,-otlan,l  in  a  .lim.irnt  mann,.r 
\n-lhnwi,.uu  V.  li.rn-.l  ,(   C..(„)  a  notice  ha.i  h,.eii  serxv.l 
n.alun-  a  claim  inid,.r  ih,.  Workin,.n-s  (  ompensation  Act 
which  contain,.d  th,.   nam,,  ani  addn'ss  of  the   injured' 
workman  an,]  th,.  naiuiv  ..f  the  accident  (nearly  all  that 
IS    r,M,.iir,.d    hy   thr    llinployers-    Liahilitv    Act);  hut  th,. 
'■'"•'''  ^'''"•"  "I''"'""   "'•"•"«  il   |.urport,.d   to  he  a  claim 
'ind,r  th,.  \\..rkmen-.s  (■..mp,.nsatinn  Act.  an.l  was  sent  to 
th,.  ,.mpi.,y,.rs  as  siich.  it  ,-„nld  not  aft,-rwar,ls  he  tr,'at,.,l 
.IS  .•!  -,)od  noli,-,,  under  tli,^  Kmjiloyers- Liahilitv  A^i.  l,-«o 
""•    ""iv    |Mym,.nt   of   mon,.y   to   an   iiijiir,.,|    work- 
"i.Hi.  however.  do,.s  not  of  itself , .stop  th,.  ,.inplov,.r  fr.mi 
■sottin-  „p  that  no  claim  lor  cmnp,.n.sation    xvas   ma.le 
"'I'""    Inui    wuhii,    >iv    mouihs.      h,    oW, ,//   v.   Mnth.,- 
(")  w.  c.  Viv<..  \,,i.  VI.,  ,<;,). 
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"■''''/'>  III''  •■Ml  ■,  r  liiKi  paid  to  tho  injiiml  workniiiii 
ii  w.vkly  smn  Ij;.  tluin  lie  woiil.l  Iniv.;  Ikmh  .'iititlcd  to 
iTr.'ivciindfrtli.  .  i, :  and  liad  c<.iitiiiiird  tlifs<f  payinciUs 
loi-  luoi-c  than  six  niontlis.  It  was  lirld  that  these  facts 
did  not  constihitc  an  «'stop|)».|. 

Notice  of  Accident  and  Claim,  by   whom  given.- 

NVithfi-  tho  notict!  of  injury  nor  the  claim  for  compensa- 
tion iiee.I  l)c  {,'ivt'n  l.y  the  workman  himself.  Kven  u 
notic<f  or  claim  .<,nven  or  madi^  hy  some  tmantliorised 
[)erson  may,  it  is  thought,  he  ratified  hy  the  person 
'■milled  to  give  or  make  it,  and  so  rendered'sood. 

^rKincAi,  Examination. 
(d)  Must  Submit  to  Medical  Examination  before,  and 
whilst  Receiving,  Compensation.  Tn  order  to  prev.nt  a 
Inindulent  claim,  or,  as  far  as  possihle.  anv  malingering 
0.1  the  part  of  an  injured  workman,  it  is  .iiiacted  hy  the 
iMrst  Schedule  (s.  1)  that  any  workman  who  has  given 
notice  of  an  accident  shall,  if  re.,uired  hy  the  emproy,.r. 
suhmit  to  an  examination  hy  a  duly  .pialitied  medical 
man  provided  and  paid  for  hy  (h,.  employer.  If  1,,, 
ivfuses  to  suhmit  to  such  examination  or  obstructs  it.  his 
light  to  receive  comi)ensation.  or  to  take  or  prosecute'any 
proceeding  under  tlu-  Act  in  relation  to  compensation,  is 
to  he  suspended  until  such  examination  takes  idace 
(Sche<l.  1  (4)  )  (•.':!.>;i. 

In  a  case  of  Oshnn,  v.  Vi,/,.rs,  Sn„s  ,ni,l  Mmiw  (./),  a, 
workman  who  had  commenced  proceedings  for  compensa- 
tion, hut  had  given  no  notice  of  accident,  was  reqin'red  hy 

if)  [l'.K>r\  S.  C.  1U7G:  41  S.  I..  K.  7C.| 

_(v)  ri9flfl  2  Q.  I!.  'U:  .;:.  i,. .). ,,.  ^  c^;.  ^^  r..  t.  ioi  ;  1.;  T.  r..  i:. 
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<'\iniiiii!iti(ni  iimlcr 
'■   workiiiaii  IdmI 

loiislv.  whilst  ive.-ivin-  (•()m|...Ms,iti.)M    l,v  ,,-ivc „t 

"'  ••...s,„.('t  of  tlu.  ,uTi.lent.  .sul,n,in...l  to  nu.lical  ..xan.ina- 
"""^.  IIk^  .rl„trat..r  imule  ,„i  r.r.ler  n'.p.iriufr  the 
'"•■'Ileal  ..xanu.iation.  l,„i  only  ..„  condition  that  th« 
'••"Pl-ycr  ho,-,,  th,.  ,.x,„.nM-  of  the  attni-lance  at  tlu-  ex- 
';"""";■*;"  ;;'  "•••  ■•'Pplieanfs  nu-lical  ntan.  Th..  Court  of 
Al.lHMl  h.1,1  that  th..  arhitrator  had  no  pow.T  to  impose 
snch  a  c-on.lition  on  th..  ..Miploy,.,- :  that,  notwithslan.Iin.^ 
ll>.'  pivvioMs  ..xa.Minations  an.l  ih..  fa.-t  that  th..  pme....,N 
•M^'^wnv  .•on,n„.nn.,luitho„t  noti...  of  acc-i.l..m  havin-' 
"-■>  ...v..n   ,i,..  ..n,pl,.y,...  ha.l  a  statutory  nVht  to  ..e.pii.; 

Ill"   iiM-h,.al  ..xaniination    wh,.n    pro, in-s  xv,,.   eon.- 

.""•"•■'■■'•^""1  lli.'t  ll...  workn.an  co.,1.1  n.n  j.laco  hin,s,.|f 
'"":•■'"""'■"""'  '••■'■"^'.■>hl..  toy.t  rid  of  this  statutorv 
•■•■'l"ii'"i<nl  l.\  Miniltin-  to^'ivr  ii.,titv. 

Whilst     Receiving     Weekly    Payments. -A    similar 

n.H  m,.ss  to  s,,i,,ni(  to  nM.di,.al  ..xa.ninatiwM  at  Ih,.  n..p,..st 
"'^'"''■".'l'l".Viu)is   ,v.p,ired   tnan   th.-   workman.  Imn, 

"•"""•"""••-hilstia.isin  ivcviptot  w.-kh  pavnwnts 
'"''''■'■  "'•■  A^-t.  snh,j..ct  to  H  lik,.  p..naUv  h.  Jas..  h.. 
'•-  .i>..s  nr  nhstnu-is  th,.  ...xann-nation  ,S,-h,..|.  1  ,1  ll  )  ,'.., 

l.•■KHlat,nM^a^  „,  h,.  mad-  hy  Ih..  S,.,.r..tarv  of  Stat.' 
'•'%'.,  atn.^^  ,h..  nu,.rvalsa,  which,  and  ..omiitions  un.i,.r 
;''"'■•'•""■'  ""■'''■''■•''  -^'nninatiun.and  al>o  that  r...Mn-n.,i 
l'vpanu;raph     1 '.-/""•  may  laK,.  pla.v  „/..,  i;^n 

l;>  <l'..-.r.-ul  .ions.  dal,.d. Inn.. -jNth.  I!K.7    ih,.  work- 
•";'"  '>"oiio  h,.  r..,p,ir,.d  in  >id.miiln-ms,.h.  a^'ainst  his 
'""•  '"'•'■^^""in.itionai  nnr.  a.onahl,.  h.airs  (I .       \  work 
'""""  '■'■'-'!'•.  "I    ^^.■.•M^   pauuMils  all-r  th..  (irs.  month 
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can  only  Im'  m|iim-.l  t„  siil.iuit  liimsHf  l„r  (XMiniMiiiini, 
•  mcvii  Nv,..-k  .liirin-  his  .s..C(,ii.|.  lunl  omr  u  month  ,hn-i..- 
iho  thud,  fomtli,  fifth.  >uu\  Kixth  nmntlis  aft+T  tl»'  .hit^ 
of  thn  iir.st  piiyinnil  (-2).  i'n.vi.l.Ml  tliat  wIumv.  iift»u-  tho 
second  month,  iin  Jipphcation  to  n-viVw  hi.s  nv.hKIv  pav- 
ment  lia.s  Ix-en  ma.h-,  the  workman  nia.v  1...  iv,'|uiie.l, 
for  the  purpose  of  sneh  ai)phcation.  to  siil.mit  t(.  oik' 
fulditional  examination  (M)  (x). 

"When;   a    workman    has    so    snhmitled    hinisrH    for 

examination    hy  a   m.'(hcal    jmietitioner.   oi-    has 

l»een  examined   hy  a  nif.hcal   practitioner  stl.-ci,.,! 

hy  himself,  and  the  .-mployer  or  the  workman,  as 

tlie  case  may  Im-.  has  within  six  days  alter  such 

examination   furnished   the   other  with  a  copv  o! 

the  repc.rlol  thai  practitioner  as  to  ihf  workman's 

condition,    ilu-n.   in    the  .-wnl  of    no   a^'re.-ment 

l.ein«   eomr    lo    hetw.'.-n    the   employer   and    ihr 

workjuan  as  to  (he  workman's  condition  or  litn.'>s 

for  employment,  the   re^'islrar  (.t  ;i  county  court. 

on   application    hciiif,'  made  to  the  court   hv  iMriii 

parties,  may.    on   payment   hy   ihc   aj)plicants  of 

such  ftr  not  exceeding'  one  pound  as  may  he  |»r.- 

scrihcd.    refer    the   matter  to  a    nu'dica I   referee " 

Tin*  certificate  ;,Mven  hy  the  medical  referee  must  staU; 
the  condition  of  the  workman  and  his  fitness  for  employ- 
ment, specifying,  if  necessary,  the  kind  of  empk)vment 
for  which  he  is  fit.  'I'lie  certificate  is  conclusive  evidence 
as  to  matters  so  certified  nh.). 

The  procedure  on  such  an  .application  is  rej,'ulated  hv 
the  rules  (W.  C.  I!.  .-,1).  The  application  to  the  re-istr,ar 
is  to  he  in  writing  acc(.rdin<,'  to  the  prescrihed  toruMForm 
IHl  .setting'  out  a  statement  of  the  facts,  and  is  lo  he 
!icc<mipauied  hy  a  copy  of  the  report  of  ,  very  lui'dical 
practitioner  who  has  examined  th.-  workman,  eith.-r  on 
liis  employer's  liehalf  or  on   his  own  selection.      It  must 

(.-■)    Scr   till-,     l:,..  ul.ilii  :  -.   .\l.|i(li.li\    /, 
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it  must  he  „otice,|  that  an  application  to  a  medical 
referee,  under  Sched.  1  ,]-.).  can  onlv  he  made  with  the 
••'•nsent  of  hoil,  tl,..  ..mployer  an.l  th..  workman.  J>,.,ih 
parties  must  .,i^o,  ih.-  applicati.,,,  to  il„.  n.r;ist,-ar.  See 
not.',  iinrn. 
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In  tlii>  liittcr  case  he  is,  in  fuel.  '•oiislitiUc.l  un  .irl.itmlor 
>i|)()ii  tins  .pu-slionJuiL  only  wiinv  hutli  tl...  <.Mipl()v..r  and 
tlie  workman  agive  tliat  he  shall  decide  it.  Thf  proc-ednre 
IS  the  same  as  on  an  application  as  to  theconditi.Mi  of  the 
workman. 

The  "  certilicate  ••  of  ti.e  medical  r,.fn-(r  under  clause 
1.')  of  Sche.i.  1  must  not  he  n.nfuse.l  with  Ilu,  '•  ivporl  " 
which  he  may.  under  Sche.i.  2  ,1.m.  |,e  calle.l  upon  hv  an 
ai-hitrator  to  niak.i  for  the  assistance  of  such  arhitrator. 

The  "certificate"  is  conclusive  evidence  of  the  work- 
man's condition  and  fitness  for  emplovm<-nt.  and  also 
conclusive  of  the  question  whether  the  incapacity  is 
due  to  the  accident,  whilst  the  "  report "  is  fm-nished 
for  the  assistance  of  the  arbitrator,  who  is  not  hound 
hy  it. 

XorK.-Un.lPr  tl,..  Art  ..r  IHIIT  ih,.,..  was  :.„  ,„,p,l  ,„  tl„.  MH.ii.'.l 
ivfmr  f,n,n  the  .kvisioM  uf  th,.  .M,.|,luy,.,-s  mwlical  ,„.,„,  wIh.s,.  ,,,,(111. 
'■■a..  vv;,s  ,„,„lu  linai  ,,r,.l  cmu-lusiv,,  l,„t  :,  work,,,....  r.,uh\  „.,t  l„. 
.■';m.ik.11,.,1  tn.,,j..a|  ,„  ,h..  „„,ii,,i  ,,,,■„,„,  ^  v,.„,/,   ,.  .V-,,,,,-,    v,,./,/.'- 

I  K.  H.  ;i;Jt);  7.T  L.  .1.  K.  Ii.  i,;5 ;  ;,o  L.  r.  I',:  i..,.T.  i.. ,;.  ,o„l.    s... 
■ilsoScttisl.  .l.Mi>ious(7>a-'»/«,„  V.  .<,.,,„ „„rl<.  ,/„,/    l/,„«,„/  /,,,„  ,„„/ 
.S<,W  CV>.,  .-.  V.  1.91  ;    10  S..  |„  It.  7.;  I  ;   M.t.lne  ,„„l   IS,  ,.har  <  „„/   i '.. 
V.  MvK,„j.  :,  v.  1  IL't :    10  Sc-.  I,,  l;.  71.S' :  ,s/,„„„/,,„„  , .  „■   /;„•,,/ ,,.  , ,, 
•!  V.  7H4:    II  Sc.  r..  II.  i;.30). 


Sisei:\sio\  or  Comim-nsation   am.   Ili.iirr  to  takk 

l'i:0(  KKIUMis. 

Th.-  workman's  rij^l.t  t..  n.vive  omiXMisation.  or  to 
take  proceedings  to  recover  il.  may  h..  suspend,.,!  in  n,,-,,,. 
cases  : 

(a)  Tiider  clause  i  of  Sche.i.  I.  wl.,-re,  after  aivinj,' 
notice  of  accident.  Ii,.  refus,.^  lo  sul.mit  him" 
self  for  examination  t.t  the  employer's  medical 
man  or  in  any  way  ohstructs  the  e\aminati..n. 

ihl  rnd.-r  clause  H  of  the  same  Scli,..|id.'.  where. 
I'ein-  in  receipt  of  weekly  payments,  he 
ivfuses  to  sul.nn'l    hims,.|f    for  exaniination    to 


wi.:^ 


tr-^.:~:Uf 
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llic   ciiiiilovci's    iiifdieal    iii.iii    or    in   any   wiiv 
ultNlriK'ls  llir  cxaiiiiiialioii  (/I. 
ifi   \\  Inic.  liaviii^'  a^Trt'd  iiiidcr  clause  !.'»  of  ilu-  same 
Sfliediile  to  <,'o  lietore  a   iiiedical   referee  on  tli«! 
ciiie>ii(ai  either  of  his  pliysieal  condition  or  his 
tilness  for  einploynieiit,  or  llie  (|iiesli()n  wlietlier 
I  lie  iiiia|iafity  is  (Uie  to  tlie  accident,  lie  refuses 
t.»  ;,'<»  l)efore  such  medical  referee  for  examiimtioii 
or  (liistriicls  the  same. 
Ill  ail  the  ahove  cases,  if  the  compensation  is  susiH-nded. 
11"  (oiiiiHi,    ilion   is  payahle  in   respect  of  the  period  of 
siispt  ii>inii  tSched.  1  ciO)  I. 

TIk  procednrc  to  he  adopted  liy  the  employer  who 
wislie-  to  apply  loi-  a  >iispeiisioii  of  the  rif^ht  to  coiii- 
pi  n-,iiioii.  or  to  pri\i  III  iln  workman  taking,'  any  pro- 
cir  li||Jj^  iiii'lir  till  \ct  ill  relation  to  compensation,  in 
;:  i\  o|  ilii  il>o\c  CISC-,  is  priscrihed  hy  the  rules 
.  (  .  I!,  .'.v. 

rill-  applicilion,  in  accordaiuc  with  the  form  0''<^''"'  •''-•. 

lie  made,  il    proceeding's  are   peiidiiif^  hefore  a  coni- 

.iti--e  or  private  arliitralor.  to  such  commitltni  or  arhi- 

ii->i-  [ill.  {'!)  ).      If  the  worKiiiaii   !;avin^'  ^'iveii  notice  of 

iccident.  11' >  proc(idiiii,'s  are  peiidinj^,  or  if  proceedinj^'s 

peiidin-   hefore  ilie   judj,'e  or  arhilrator  appointed   hy 

tht       .plication  is  to  l.e  made  to  the  jiid^'i'  (//».  (:{)  ). 

.    th      Aorknian    is   receiving'   weekly  payments,  and 

'T'Cee,  Inr    review   are   pending,   the  application   is 

o  (h  io  liie  person  hefore  whom  such   proc(>edinj;s 

'  iiiiV'-      II    no    proceedings   are    pending',   to    the 

adv        ''.    lit).     The  application  can    he   made  to  tlm 

jiul^i     ill   or  oiii    of    ciaiit.   in   accordance  with    rule    \H. 

Notice  of  ilie  application  must  he  given  to  the  wdrkman 

or  his  solicitor  five  clear  days  hefoic  the  hearing,  unless 

the   judg registrar  allows   shorter   notice  (\\.  ('.   \\. 

.'."  (.'i  t. 

(0    \      lii.i\  I'lnl    liv    ihr    l!ii|i':   iiridc  lis  till'   S.'ciclurv  iif  StiitH.     Sec 
\|i|.rli.il\   /. 


^iiK. 
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Procedure.  -UmU'r  tin;  Ad  of  IHIIT  .vniu'  diHiciilty 
was  uxiitiioiiceil  i'.s  to  the  form  of  procLiliiri!  lo  l»u 
iiilopliMl  l)y  ail  oniploy«n'  when  a  workinaii  roi'riviii^' 
\vt!okly  coini»eiisatioii  under  tlie  Act,  refused  to  lie 
medically  exauiiiied,  or  obstructed  tlie  exnniiiiatioii. 

If  llu;  compensation  is  payable  under  an  iij^reemeMl 
between  the  parties,  and  a  nienioranduiii  of  the  same 
has  not  In-en  refiistered,  the  proiMjr  course  is  foi'  tl'e 
employer  to  slop  piiyment  of  the  compensation  and  lo 
^ive  notice  to  llie  registrar  of  the  county  court  or 
county  couils,  in  which  the  memorandum  could  lie 
registered,  of  the  fact  of  the  a;,'reenient  and  the  par- 
ticulars thereof,  statin;^  that  the  workman  refuses  to  be 
medically  examined  or  obstructs  the  examination,  and 
j^ivin;^  him  notice  not  to  re^dster  any  mcmorandiim  of 
the  agreement  without  order  of  the  judge,  as  its  etlicacy 
is  disputed. 

Although  not  expressly  provided  for  by  the  rules,  it  is 
believed  that  llie  registrar  will  conform  to  such  a  notice. 
He  certainly  should  do  so.  Having  regard  to  clauses  !• 
an<l  10  of  the  Second  Scheiliile  to  the  present  Act,  this 
ditVuulty  is  not  so  likely  to  arise. 

Where  an  award  or  a  meuioraiidum  of  agreement  has 
been  already  registered,  the  difHculty  is  greater.  The 
proci'dnrt!  for  the  purpose  of  staying  proceedings  is,  as 
l)eiore  stated,  provided  by  the  W.  C.  H.  ")">.  In  practice, 
however,  it  takes  some  time  liefore  an  application  to  stop 
the  weekly  paymeiils  can  be  brought  liefore  the  judge, 
and  the  usual  form  of  tht)  award  being  that  the  pay- 
ments are  lo  be  continued  iluring  incapacity,  or  until 
further  order,  the  employer  runs  the  risk  of  having 
execution  issued  against  him  until  an  ordtr  lor  the 
suspension  of  payments  can  be  obtained. 

In  this  case,  also,  it  is  thought  the  employer  should 
give  notice  to  the  registrar  of  the  court,  through  which 
llu!  award  or  memorandum  can  Ite  enforced,  .setting 
out  the   fad   that  tiie  workman   refuses   to  be  medicallv 
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cxiiiuiiu"!  Ill'  nloiriicl^  tlic  fxauiiiialioii.  iiml  i^'iviiif*  liiin 
notice  iidi  lo  iK-niiil  f\t!L-iilioii  or  oilier  procfss  to  issue 
to  enforce  the  iiward  willioiit  an  onler  from  the  judge. 

Ill  analogy  to  the  ilecision  in  I'minix  Murtoii  d'  Cn., 
1. mill,. I  V.  ll'nnilininl,  /i,,hI.  |t.  (5;}1,  it  is  thought  the 
judge  iua\,  wlieii  the  matter  comes  Iteforo  him,  make 
an  order  thai  llie  weekly  iiaymeiits  he  suspended  as 
from  the  lime  when  the  workman  refused  lo  siihmil 
lo  the  medical  examinjitioii  or  ohslruded  it,  hut  the 
employer  should  make  this  dear  in  his  iipplication. 
See  /'/)/>./■  I'nifsl  mill  Wrstrm  Sir, I  ,iii,l  'riiiplnl,-  (',,. 
V.  I'll, mills,  i„,sl.  p.  (;:!'2,  and  i'hiiiiini  Cmss,  Kiixlmi,  uml 
Hiiiiil>sti,iil  lliiil.  < ',,.  V.  Il,>,itx,  fiiist,  p.  <i:i2. 

The  order  of  the  judge  on  such  an  application  should 
he  not  only  that  the  weekly  paymeiUs  are  to  he  sus- 
pended until  the  workman  sulimit>  to  the  examination, 
hut  that  the  payments  for  the  period  during  which  the 
worknum  has  maile  difjiult  are  loifeiied  iSched.  I  (20)). 


Obstruction  of  the  Examination.  The  ipie.^iioi.  what 
umniinls  In  ohslriictioM  of  a  medical  examiiialion  has 
not  arisen  in  Mnglaiid.  though  in  tlu!  case  of  Ihrill  v. 
ihni.rs  ../  .s\.  J!,ii„l,riil,ii  [II).  the  fact  that  a  work- 
man refiixil  to  he  medically  examined,  except  in  the 
presence  of  liis  own  medical  man.  was  held  not  to  con- 
>liliite  a  refusal  witiiin  the  meaning  of  the  Act,  nor  could 
it,  it  is  believed,  lie  ja-oporly  considered  an  obstruction 
"f  the  examination.  lu  Scotland  it  has  been  con- 
^idered  in  Iwn  cases.  In  I'iinii,  .f  Smi  \.  r)ini<iiii  (/ 1, 
a  workman  who  was  receiving  weekly  compensation 
Weill  lo  Australia.  The  Coun  of  Session  held  that  tin- 
compi'iisation  mu>t  he  siisixnded,  as  the  workman  l>v 
111-,  ahseiict!  wa>  ohstiucling  the  right  of  the  employer  to 
medical  examinatioiu /).      In   ihe  case  of  Williuni    Itnii,! 

[ii\  Ll'.w.t  -J.  \\.  l;.  s(ju'. 

(')  7  !■'.  lird  ;    \'l  .s,  .  I..  I;,  wn. 

(j)  Sec  liuw  Allied.   1   (l^i,  .mil  V>     C.   I;.  CO. 


.Mii.i 
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V.  hail'  {i/i,  ihc  \»<>rkiiiiiii.  wlio  liiul  twie'c  hiilpiiiiUril 
iiiiiiMll  In  I'Miiiiiiialioii  l.\  lilt'  »iii|p|()y«  r'.s  uitiliciil 
|irai'liliniu  r.  ui'iil  li>  live  in  liilniiil.  Two  luoiilli.-. 
att»  rwards  lie  Wiis  ii<,'iiiii  r((|iiiit(l  lo  hiiliiiiil  liiiuM'll  lor 
iiitiliciil  »xaiiiiiialioii  at  (ila>;^o\v.  Hr  i(lii.si<l  to  do  tlii.s 
iiiilehs  Ills  txpciiM's  wtn:  jtaiil.  lull  oll'trtjd  to  .siiluiiil 
iiiiii.M'If  to  a  lutHlical  man  in  Ireland.  Tlu'  court  held 
lliat  llu!  workinun  had  not  nliiMMl  lo  .-.ultinit  liiiiiscif  to 
iiitMJical  t Aaiiiiiialion,  or  oh.sti-iu-ted  tin  .-aiiic  williin  tlu: 
Ml.  aiiiii''  u|  the  .statiilr. 


[y)  7  V.  101  ;   I J  >..  1.  ];.  HI. 
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I'll. 1. 1  rii)\. 

All  former  Rights  are  Reserved — As  w,  Imv.  hlaU'.l 
('////..  |i.  •Jtldi,  iiDiM'  (il  ilic  worKiiiiiii's  ri;,'lilb.  fitlier 
iiiul.i  (lie  ijiiiilovcrs'  Liiiliilitv  .\<i.  IHHO.  or  iil  cdiiiihuii 
Imw,  iiri'  l;iKfii  ii\\it\  Iroiii   Iiini   li\  the  WorkiiU'n'h  Com- 

|M  ll>.iti(>l|   Art.   I'.KM;.       Srr  >.    I    cji   (1)1   i-.'Kii. 

W  iiiit  is  iiK'iiiil  ill  >.  1  -Ji  iIm  liy  llu'  udids  '•  williil 
i'fl    ...'•!    Millie   iirrsuii    lur   wiiosc   ncl    or  (Icrniiit    llir 

(•iii|iln\i|-    i>    r..>| >\])\v"    it     is    (litlifiiil     to    siiv.      Tlui 

•  •iii|.|(.\(  r  is  IK. I  ii>iiiillv  liiildc  lor  tlic  williilly  tortious 
.K'l  111  liis  scrvjiiils,  llioii;;li  lie  iii;i\  lie  so  liiililc  \nIicii; 
ilif  act  is  Wniir  ill  tlic  lurtlieniiu'i!  <.|  iliu  i'iii|)loycr\s 
iiilcnsl,-..     S«>f  ((///,,  |i.  \^\. 

\lllioii;4ii  (lie  workman  lias  ;i  clioicc  ol  nuuMlk's,  iJu! 
Art  vfi-v  iiropcrly  proviilrs  tlial  the  iiiipiour  sliiill  not 
liiivf  to  pay  coiiipi'ii.salioii  luicc  (s.  I   r2)  (In  i. 

Remedies  are  not  Alternative.  — Lniil  liu  (krision 
III  the  Court  of  Appeal  in  i'.ihntnU  v.  (imlii, ;/  (//),  it 
was  <^t'iierall\  supposwl  that  iiltliouj,'Ii  (;oiupensation 
coiiM  only  lie  rrcovcred  oner,  tliti  worKniau  had  tlu; 
ri;,'lil     to     proMciitf     liis     ri^'lits    i-oiisirutivfly.      Il    was 

(.')  .H'J'jj  J  (J.  l;.  :!:(:;;  GS  I..  J.  i).  W.  Glkl ;  s(j  L.  T.  (i72 ;  16  l'.  L.  J{. 
Cnnudian  Notes. 

CJlO)  tolM|Uiv^.J,  -nil.  ..  I  Jli),  of  Ilic  Hrili-.liC..lmnl.i:i  \i  !,..,:(.  -uIi.-m. 
i-Jli).  of  til,.  Mlinta  \ul,  .(iiil  ■..  I  I  of  iliti  ijiii_ln«-  \.  I  (A|>|>(iiili\,  [ip.  yjj, 
'.tl',  ,iiul  '.IVV). 
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ihoiit^lit  tliiit  hiiviiiK  siumI  citliLT  iit  coimuoii  law  nr 
iiiuhT  l\\v  KiiililnyiTs'  l.iiil.ility  Act,  iMHO.  ainl  Ik-.m 
(IcfiiiUd,  lu!  could  lU'Vfrllu'lt'.sH  iiistitiiti!  fresh  pioci't'd- 
iims  iiiuler  the  WDrkmeii's  Conipciisatioii  Act,  1H'.»7,  ami 
riir  firxi'i. 

Tlui  actual  dcciHioii  in  IJirtinh  v.  dothirn  was  to  thti 
cllVct  that  an  uusuci-tssful  plaiiititl'  in  an  action  under 
tho  Kui|ilou'is"  Liahihty  Act,  IMHO,  cannot  hubH«qucnlly 
tak»!  proci'iidin^^'s  to  recover  coni|»i;nhation  under  tliu 
Workmen's  {'onipensation  Act,  1H'.»7. 

Obviously  the  primary  intention  of  s.  1  (2)  (h)  of  tlui 
Act  of  1H!»7,  which  corresponds  with  the  words  used  in 
the  present  Act,  was  to  prevent  a  workman  ohtainin« 
double  com|H'nsation.  The  words  are  doubtless  wi<le 
enough  to  BUpi)ort  the  deduction,  that  tiie  worknum  who 
unsuccessfully  adopts  one  remedy  is  precludeil  Ubough 
\w  may  be  willin;^  to  atone  for  the  error  by  payment  of 
ihc  costs  occasioiu'd  by  it)  from  tryin-,'  another,  but  they 
do  not  seem  necessarily  to  convey  this  meaning',  or  to 
exclude  another  interpretation. 

A.  li.  Smuji,  li.J.,  ill  bis  judgment  in  llihninU  v. 
ti,,<ln:ii,  .s//y./v(,  declaretl  that  in  his  opinion  s.  1  ('D  (b) 
of  the  Act  of  1H1»7  gives  the  workman  under  the  cir- 
cumstances there  mentioiu'd  the  option  of  claiming 
independently  of  tho  Act,  or  under  the  Act.  In  oius 
case  only  has  he  a  Ioiiih  prnitnitio;  vi/.  under  sub-s.  ( ») 
of  s.  1,  where,  having  failed  in  his  action,  he  asks  the 
same  court  which  tries  it  to  assess  comiHjnsation  under 
the  Workmen's  Compensation  Act,  lHi»7. 

This  decision  is  an  imiM)rtant  one.  and  its  eU'e^'t  is 
bineficial  to  employers.  In  some  cases  it  may  and  does 
rt'sult  in  hardship  to  the  workman,  as,  for  example, 
wlu-re  the  circumstances  of  his  case  give  him  a  cause  of 
action  at  common  law  or  under  the  Employers'  Liabdity 
Act,  1880,  and  a  claim  uiuler  the  Workmen's  t'omiieiisa- 
tion  Act,  and  he  procetuls  under  the  lalttr  Act  and  is 
drfe'vled  upon  a  lechnicalilv. 
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still,  the  alternative  that  an  employer  should  in  every 
case  he  liable  to  bo  harassed  by  double  proceediiu;-  at 
the  suit  of  a  jjerson  f,'enerally  quite  unable  to  pay  any 
costs,  would  bo  likely  to  occasion  greater  injustice. 

It  is  not  often  that  an  action  against  the  enijjloyer 
would  succeed  wliere  the  claim  for  compensation  under 
the  present  Workmen's  Compensation  Act  had  failed, 
))ut  there  is  one  case  where  this  may  hapi)en.  In  a  case 
where  the  compensation  is  refused  to  the  dependants 
of  the  deceased  workman  on  the  ground  that  the  claim 
was  not  made  within  six  months  from  the  time  of  death, 
an  action  might,  if  it  could  then  be  brought,  be  success- 
fully maintained  un<ler  Lord  Campbell's  Act,  which 
allows  twelve  months  from  tlie  time  of  death,  wHhin 
which  it  may  be  commenced  (.!)  it  10  Vict.  c.  1);5,  b.  8). 

Workman  cannot  Sue  for  Wages  during  Incapacity. 

—The  broad  intent  of  the  Workmen's  Comi)ensation  Act, 
18!>7,  was  declared  to  be  that  a  worknuui  who  elects 
to  take  compensation  under  the  Act  from  his  employer 
sliould  have  no  other  pecuniary  claim  in  respect  of  the 
incapacity  occasioned  by  the  injury. 

Consecpiently  he  cannot  sue  for  wages  which  might 
otherwise  have  accrued  between  the  date  of  the  injury 
and  the  date  of  his  actual  discharge  from  the  employer's 
service  {l-'.U'uitt  v.  Liii;ii)i.s  {!>)  ). 

AVhere  he  has  contracted  out  of  the  Act,  and  has 
accepted  in  its  place  the  benelits  of  a  scheme  certified 
by  the  Registrar  of  Friendly  Societies  under  s.  3  (1)  of 
the  Act,  he  has  exercised  the  option  given  by  s.  1  (2)  (b), 
and  is  thenceforth  entitled  to  compensation  under  the 
scheme  oidy.  lie  cannot,  nor  can  his  personal  repre- 
sentatives in  a  case  where  death  results  from  tiie  accident, 
take   proceedings   under   the   Act,  or   stte  for   danuiges 

{),)  [1902]  2  K.  V,.  H4  ;  71  T,.  J.  K.  B.  483 ;  87  L.  T.  2<J ;  18  T.  L.  R. 
,')14.  A  workman  whoso  contract  of  service  is  tontinuiiiK  is  not  pre- 
wiitcd  ln,iu  (hiimin^;  \v;iyL'K,  thuu-h  li^  limy  1;0  preveuted  l.y  iUiit'SS 
from  working  (Ciukavn  v.  titviicii,  2'J  L.  J.  Q.  13.  25). 
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under  the  Employers'  Liability  Act,  1880.  In  other 
words,  the  workman  and  his  representatives  are  in  the 
same  position  as  though  they  had  exercised  an  oi)tion 
under  the  Act,  disentitling  them  to  take  any  other 
pi-oceedings  against  the  employer  in  respect  of  the 
injury  ('J'ai/ltir  v.  llumxtrad  Collirrij  Co.  (c)  ). 

A  Locus  Penitentise  allowed  in  One  Case. — As  shown 
hy  the  case  of  Kthrunh  v.  (iixlfirii,  there  is  one  case,  and 
one  only,  in  which  a  hwiin  pniitnitiw  is  permitted  by  the 
Act  to  a  workman  who  has  mistaken  his  remedy  against 
his  employer.  This  arises  where  the  workman  has 
elected  to  bring  an  action  against  the  employer,  either 
under  the  Employers'  Liability  Act  or  at  common  law, 
in  which  action  he  fails.  It  is  provided  (s.  1  (4)  )  that  if, 
in  the  opinion  of  the  court  (d),  his  claim  for  compensa- 
tion under  this  Act  is  a  good  one,  then,  at  the  i)laintiti"s 
request,  the  court  shall  proceed  to  assess  and  award  him 
such  comi)ensation,  and  shall  be  at  liberty  to  deduct 
therefrom  all  nr  part  nf  the  aisfs  incurred  through  the 
plaintiff  bringing  an  action  instead  of  proceeding  for 
compensation  under  the  Act  (241). 

If  this  course  is  adopted  the  court  is  required  to  give 
a  certificate  of  the  comiiensation  awarded  and  the  direc- 
tions it  has  given  as  to  the  deduction  for  costs.  This 
certificate  is  equivalent  to  an  award  undt)-  the  Act 
(s.  1  (4)  ).     It  is  to  be  in  the  form  i)rescril)ed  (Form  44). 

The  certificate  must  be  registered  in  the  county  court 
liy  which  it  is  to  be  enforced,  and  the  registrar  of  any 
such  county  court  on  receiving  a  certificate  given  by  any 

(c)  [1904]  1  K.  B.  838 ;  73  L.  J.  K.  13.  4C9 ;  90  L.  T.  368 ;  20  T.  L.  U. 

33S. 

{(i)  Does  the  "court"  here  mean  the  judge,  or  the  jury  trving  the 
case?  In  practice  it  is  left  to  the  judge.  This  has  apparently  l)een 
decided  in  Scotland  (Henderson  v.  Corporation  of  Ulcuiiuw,  2  i\  1127  • 
37  8c.  L.  K.  857). 

Canadian  Notes. 

(241)  See  FoUh  v.  Schaake  Mathinc  IFor/.-j,  13  B  C.  K.  471 :  1  Butt. 
W.  C.  C.  442. 
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other  court  must  record  the  same  in  like  manner  as 
if  it  was  a  certificate  made  by  tlie  jud^e  of  his  court 
(W.  C.  U.  r,l). 

In  U'illiiiiiin  V.  Arnnf  ami  Sara  ('i)-i>pvriitivc  Soricfi/, 
Li  III  Hill  (<),  it  was  decided  that  anj'  appeal  on  the  ques- 
tion of  costs  deducted  under  s.  1  (4)  must  now  go  to  the 
Court  of  Appeal. 

In  Ciilii'ii  V.  Si'iihniiil:  linia.  {/),  an  action  was  brought 
l)y  a  workman  against  his  pm|)loyer  -  i  the  High  Court 
and  was  dismissed.  Compensation  was  then  asked  for 
from  this  court,  and  was  ordered  to  be  paid,  but  subject 
to  all  the  costs  incurred  in  the  High  Court  action  being 
deducted  therefrom. 

Somethnes  it  is  difficult  to  say  when  an  action  tails 
that  the  facts  ja-oved  in  the  action  "determine"  that  the 
employer  would  have  been  liable  to  pay  compensation 
under  the  Act.  The  issue  is  a  different  one,  and  the 
evidence  is  often  not  directed  to  the  question  of  the 
Workmen's  Conii)ensation  Act  at  all.  It  has  been  held 
by  an  arbitrator — the  author  thinks  rightly— that  under 
such  circumstances  the  ai)plicant  may  call  further  evidence 
to  establish  this  liability  (.'/). 

This  ()i)tion  is  only  exercisable  by  the  plaintiff,  and 
should  be  exercised  innnediately  after  the  action  has 
been  decided  against  him.  The  question  lias  arisen 
whether  in  a  case  where  the  plaintiff  does  not  elect  to 
ask  tlie  court  to  assess  his  compensation,  he  can  after- 
wards do  so,  and  if  so  how  long  afterwards.  See  post, 
p.  4!»0. 

What  is  an  Election  of  Remedy  ?— When  may  the 

election  on  the  part  of  a  workman  to  take  comi)ensation 
under  the  Workmen's  Compensation  Act,  1!)0(),  be  said  to 
be  made,  so  as  to  deprive  him  thenceforth  of  the  right 

(,)  '23  T.  I..  H.  408  ;  'J  W. C.  C.  134. 
(/)  25  T.  L.  K.  170. 

(</)  Judgmeiil  uf  Judae  l;augL- Alien  in  Baxter  v.  Norris,  W.  C.  Ca=. 
Vol.  IX.  p.  33. 
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to  bring  iiii  action ".'  This  iniiuiry  is  an  iini)ortant  one, 
for  many  workmen,  after  receiving  by  agreement  with 
tlieir  employers  the  moiety  of  their  wages  for  a  time, 
Iteconie  dissatisfied  and  wish,  or  are  tempted,  to  bring  an 
action,  with  the  object  of  obtaining  a  greater  amount  of 
compensation  or  a  hnnp  sum  of  money. 

To  obviate  this  risk,  employers,  or  persons  who  indem- 
nify employers  against  their  risk,  should  make  use  of  a 
form  of  receipt  setting  out,  not  oidy  that  the  money  is 
))aid  as  comi)ensation  under  the  Workmen's  Compensa- 
tion Act,  190(5,  but  also  that  the  workman  has  "  elected 
to  take  compensation  under  that  Act."  Such  an  agree- 
ment could  be  pleaded  as  a  defence  to  any  action  after- 
wards brought. 

As  previously  stated  {uiitr,  p.  89)  a  receipt  in  satisfac- 
tion of  a  legal  claim,  or  a  written  agreement  setting  out 
an  election  of  remedies,  is  only  binding  where  the  work- 
man is  really  an  assenting  party  thereto.  To  assent  he 
must  understand  the  nature  and,  at  all  events,  the  general 
etlect  of  the  instrument  he  signs.  The  mistake  relied  on 
to  invalidate  the  instrument  must  be  a  mistake  of  fact, 
avid  not  of  law. 

In  the  case  of  iHadcaoii  v.  Xnr  (iraml  {( 'hipham 
Jniirtioii)  (h),  the  Divisional  Court  decided  that  a 
workman  who  had  failed  in  an  action  brought  against 
his  employer  under  the  Employers'  Liability  Act,  and 
then  api)lied  for  compensation,  which  was  refused,  had 
not  exercised  his  option  under  s.  1  (4)  of  the  Workmen's 
Compensation  Act,  1897,  and  was  entitled  to  appeal  both 
against  the  dismissal  of  the  action,  and  against  the  dis- 
missal of  the  claim  for  compensation.  The  same  court 
also,  in  the  case  of  lioiisr  v.  /)/./v)»  (/),  held  that  a  work- 
man who  had  not  only  claimed  compensation  under  the 
Workmen's  Compensation   Act,   1897,  but   had   filed   a 

(h)  [1903]  1  K.  B.  539 ;  72  L.  J.  K.  B.  227  ;  88  L.  T.  291 ;  19  T.  L.  K. 
150. 

(i)  [1904J  2  K.  B.  628 ;  73  L.  J.  K.  B.  W32 ;  91  L.  T.  480 ;  20  T.  L.  K. 
553. 
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rciiuost  tor  arbitration  to  recover  it,  and,  on  sooinR  the 
answer  ]n\t  in  by  tiio  employer,  had  withdrawn  tlio 
j)roeeodings,  was  not  estopped  l)y  tliis  conduct  from 
afterwards  suing  under  the  Employers'  Liability  Act. 

These  cases  apjjcar  to  ])0  in  conflict  with  the  de- 
cision in  F.iliniiih  v.  (liiih'rri/,  mipirt,  and  have  some 
doubt  thrown  upon  them  l)y  the  subse(iuent  case  of 
X'lil''  V.  Klfctrir  (tuil  Onhxiiir,'  ArriK>it>riiii  Co.  (I,),  a 
decision  of  the  Court  of  Appeal.  A  workman  who  had 
failed  in  his  action  applied  for,  and  was  awarded,  com- 
pensation under  the  Workmen's  Compensation  Act,  1807. 
The  Court  of  Appeal  reattirmed  its  decision  in  F.dwanh 
V.  (iiiiU'iiii,  holding  that  the  plaintiff  had  exercised  his 
option  and  that  he  could  not  api)eal  from  the  judgment 
dismissing  his  action.  Collins,  ]\I.R.,  in  giving  judg- 
ment, .referring  to  Imnrsnoi  v.  Sen-  (iniinl  {CJaphaiii, 
Jinirtion),  aiipm,  said,  "I  do  not  think  it  necessary  for 
the  purposes  of  the  jn-esent  case  to  pronounce  any 
o])inion  as  to  whether  that  case  was  correctly  decided  or 
not.  It  was  there  lield  that  the  mere  application  for  an 
assessment  of  compensation  under  the  Workmen's  Com- 
pensation Act,  18!>7,  upon  the  dismissal  of  an  action 
under  the  Employers'  Liability  Act,  did  not  amount  to 
the  exercise  of  an  oi)tion,  so  as  to  estop  the  plaintiff  from 
ajjpealing  against  the  dismissal  of  the  action.  It  is  not 
necessary  to  say  whether  that  decision  was  right,  because 
it  does  not  apply  to  the  })resent  case.  Here  the  matter 
did  not  stoj)  short  at  a  mere  application,  but  ripened  into 
an  award  of  compensation,  which  is  unimpeached."  See 
Crihiiv.  K/iiiiiil.s,  I.iniiti(l,j)nst,  p.  487. 

Exercise  of  Option  by  Infant  Workman. — Where  the 
option  under  s.  1  (1)  (b)  is  exercised  by  a  workman  who 
is  in  law  an  infant,  it  is  only  binding  upon  him  where 
the  x'esult  shows  it  to  have  been  for  his  benefit.     In 


(k)  [1906]  2  K.  B.  558 ;  75  L.  J.  K.  B.  974  ;  95  L.  T.  592 ;  22  T.  L.  R. 
732. 
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Stii>lirii.H  V.  Ihiilhriiliir  [mil  ]\'<tiix  Co.  {}),;\n  iiitant  work- 
iiiiiii  wlio  Wiis  rct'(jiving  weekly  ci)iu|)ens;ili()ii  under  the 
Act  sued  his  employer  sit  couuuou  law  in  respect  of  the 
injury  for  which  ho  was  receiving  compensation. 

It  was  argued  that  as  the  terra  "  workman  "  in(luile<l 
apprentice,  and  the  option  umler  the  Act  was  given  to 
a  "  workman,"  the  law  must  have  intended  that  an 
infant  workman  should  be  capable  of  making  a  binding 
contract  of  election.  The  Court  of  Appeal  held  that  l)y 
including  an  apjjrentice  in  tlie  general  word  "workman," 
the  law  applicable  to  contracts  made  by  infants  was  nob 
altered,  and  that  the  claim  for  compensation  was  no  bar 
to  the  subse(iuent  action  for  negligence. 

T"  Xmlr'x  Ciisr,  mijira,  the  plaintiff  was  also  an 
infant,  but  the  o[)tion  to  take  compensation  had  been 
exercised  after  the  failure  of  the  action  by  the  next 
friend.  The  court  refused  to  treat  this  on  the  same 
footing  as  a  contract  to  accept  comi)ensation  made  by 
the  infant  himself,  and  moreover  thought  there  was 
nothing  before  them  to  show  that  the  option  as  exercised 
was  not  for  the  benefit  of  the  infant. 

Neither  the  Scottish  nor  the  Irish  Courts  have  fully 
followed  the  English  decision  in  Kihrttnla  v.  (hxl/irif 
(see  iii/m),  although  recently  the  Scottish  Court  seems 
to  lean  towards  the  English  decisions.  See  lUiiUm  v. 
Chapel  Coal  Co.,  Liiiiitid,  punt,  p.  4i)0. 

In  the  case  of  Crilih  v.  Kunorha,  Li  mi  fed  (in),  the 
(Jourt  of  Aijjjeal  followed  its  previous  decision  in 
Fjliranln  v.  (indfrrji,  though  the  workman  was  an  infant. 
This  workman  had  sued  her  employer  at  common 
law  for  negligence,  and  failed.  Sho  subsequently  took 
proceedings  in  respect  of  the  same  accident  under  the 
Workmen's  Compensation  Act,  190(5.  The  county  court 
judge  made  an  award  in  hia  favour.     I  hid,  by  the  Court 

(I)  [1904]  2  K.  B.  225 ;  73  L.  J.  K.  B.  739 ;  90  L.  T.  838 ;  20  T.  L.  R. 
492. 

(m)  [1908]  2  K.  B.  551 ;  77  L.  J.  K,  B.  1001 ;  99  L.  T.  21G ;  24  T.  L.  R. 
73C. 
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of  .\|niiiil  ii|)|)!_viii;^'  tlui  (Icfisio)]  in  Edintnh  v.  (I<nli'nii 
—  tlmi  tlui  option  liiid  l)ocn  cxfrciscd  wlicn  the  common 
law  iiction  was  la-onf^lit,  and  that,  as  compensation  was 
not  then  claiiuiMl,  tluTc  was  no  power  to  institntc;  fresli 
pro('cedinf,'s  to  recover  it.     Tlie  award  was  set  aside, 

'I'lie  Mastkii  ok  Till-;  Hor,i,s  (('ozi;Ns-JI\iti)Y,  ]\r.l{.) 
does  not  appear  to  liavc^  dealt  with  the  decision  in 
Stijiliiii.''  V.  Ihiilhriiliir  Iran  U'nil.s  Cn.,  tnili.  j).  187,  lait 
]5r<Ki,i:v,  L.J.  (p.  ')(;!  of  Law  Reports),  deals  with  it 
in  till'  following;  words  :  "  The  point  was  taken  that  the 
workman  in  this  case  was  an  infant,  and  Stijihiin  v. 
Ihiilliiiihii'  Iron  U'dil.x  To.  was  cited  as  an  authority  lor 
the  projuysition  that  the  a].i)licant,  hy  reason  of  infancy, 
was  not  hound  hy  having'  l)rouf,dit  and  prosecuted  the 
action.  There  is  nothing,'  in  the  i)oint.  In  Strj,l„iiH' 
Casr  the  apjdicant  hein^,'  an  infant,  had  contracted  or 
l)urported  to  contract  hy  a  contract  whicli  was  not  for 
his  henefit,  and  the  court  did  hut  apply  the  ordinary 
rules  in  such  a  case.  In  the  present  case  the  litigation, 
duly  commenced  in  the  name  of  the  infant  hy  a  next 
friend,  was  prosecuteil  to  Judgment.  In  such  case  an 
infant  is  just  as  nuich  hound  l)y  the  proceedings  as  if  he 
were  adult." 

The  question  considered  in  7e»/(.vc  v.  Jii.nm,  aiiff, 
p.  tHo,  whether  the  option  may  he  considered  open  until 
the  Ih-st  claim  has  proceeded  to  a  decision,  must  still  be 
regarded  as  douhtful.  But  see  I'ln/c  v.  Ihiriin'U,  jwat, 
p.  194. 

Scottish  Decisions  as  to  Workman's  Election  of 
Remedies.— In  CamphrU  v.  Cahdouiau  Rail.  Co.'  ),  the 
defenders,  in  answer  to  an  action  brought  against  them 
under  the  Employers"  Liability  Act  and  at  common  law 
In-  a  workman  in  their  employ,  pleaded  that  the  workman 
had,  before  the  action  was  brought,  claimed  and  received 
compensation  under  the  Workmen's  Compensation  Act, 

(n)  I  F.  S87;  .%Sc.  Ij.  R,  C99. 
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1H!»7  :  llihl,  l)y  llic  Court  of  Session,  tlial  tlii'  i»k'ii 
WHS  f:;()0(l. 

Tliero  sreiiis  no  (loiil)t  as  to  the  ('"rrcctiu'ss  or  jiisticti 
of  this  (li'cisioii.  'I'ln-  <litliciilty  crnitcfl  liy  tlio  (k'cisioti 
in  F.ilininls  v.  (inili'nii,  snjira,  is  not  tlmt  it  prevents  tlu; 
Morkman  olitaining  conipensatioii  from  two  sourt-es,  Imt 
tiiat,  owiiif^  to  some  teelmical  eri'or  or  mistalie  as  to  his 
true  riglits,  it  may  (lei)rive  liim  of  any  compensation 
at  all. 

In  Mr])i))iahl  V.  Jiinifs  Jhniloj)  «i'  ('(i.{ii),  a  work- 
man who  had  taken  |(r<jcee(lings  under  the  Workmen's 
Compensation  Act,  1H!)7,  which  proved  unsuccessful, 
was  declaimed  not  to  he  thereby  barred  from  raising  an 
action  of  reparation  against  his  employer  either  at 
conniion  law  or  under  the  Employers'  Liability  Act. 
(This  decision  was  directly  contrary  to  that  in  F.ihranls 
V.  (iiiil/rc;/,  snind,  and  does  not  appear  to  have  been 
followed.) 

The  case  of  (Jninii  \.  Jolni  Jimuii  <l''  ( 'n.,  Ijniitnl  di), 
decides  that  where  a  workman  fails  in  an  action,  the 
court  which  is  to  assess  compensation  under  s.  1  (4)  of 
the  Act,  is  the  court  which  tries  the  case,  and  not  the 
api)eal  court,  when  the  case  is  appealed.  This  is  ihe 
practice  in  England. 

The  case  of  McKiima  v.  I'nitfd  Ciilli,rif>i,  Lhnittil  (ij), 
furnishes  a  striking  instance  of  the  consequence  of  pur- 
suing a  wrong  remedy  :  A  workman,  who  had  failed  in 
his  action,  applied  for  comi)ensation,  and  was  awarded 
twelve  shillings  a  week.  The  court  ordei'ed  the  costs 
incurred  by  the  defendant,  taxed  at  4'1H7  odd,  to  be  set 
off  against  the  weekly  compensation. 

The  i)resent  Act  says  that  the  court  in  which  an 
unsuccessful  action  has  been  brought  may  deduct  from 
the  compensation  "  all  or  part  of  "  the  costs  which  have 


(o)  7  P.  533 ;  -12  Sc.  L.  K.  394. 
(;')  8  P.  H55 ;  43  Sc.  L.  H.  GtH. 
(y)  8  P.  969;  43Sc.  L.  R.  713. 
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Im'cii  occii^iniKMl  l)y  tlio  itiistiilxoii  proHMlnn'.  Altlion^^li 
till'  words  1110  pcriiiissiv*',  not  (linctoiT,  yet  houw  iximlty 
ill  tlic  Wiiy  of  costs  will  ^'cticnilly  follow  n  inistuke  of  this 
kiinl.     Seo  I.iltir  v.  Marl. ill, tun,  Liinitnl  (/•). 

In  II  cast)  of  Itdinl  v.  Iliii'iiiilinthxni  {m)  ii  widow  liroiirjlit 
an  lU'tioii  at  common  liuv  for  solatium  for  tlio  death  of 
lu'r  luisliand.  Thi!  action  was  dismissed  in  tho  month  of 
Jniu",  I'.IOO.  An  ai)iM!al  was  then  lodged,  which  appeal 
was  dismissed  in  the  month  of  Xovemher,  11KK1.  In 
the  month  of  Fehruary,  1901,  the  unsuccessful  plaintitl" 
applied  to  the  Court  of  Session  for  an  order  that  com- 
pensation would  have  l)een  due  to  lier  under  the  Work- 
men's Compensation  Act,  lHi)7,  and  askinj,'  that  it  should 
he  awarded  pursuant  to  s.  1  ( t).  The  Court  of  Session 
held  that  the  application  was  too  late. 

In  the  case  of  Mi  dnririi  v.  Smith  (t)  the  delay  in  asking 
for  compensation  was  not  so  great.  The  common  law 
action  was  dismissed  as  irrelevant  on  the  ')th  Fehruary, 
1007,  and  tlie  api)lication  to  remit  the  matter  to  the 
sherit!"  for  the  purpose  of  his  assessing  compensation 
was  made  on  the  l!>th  of  the  same  month.  Nevertheless 
the  court,  following  Ilainrx  Ciixr,  xiijirK,  held  that  the 
application  was  too  late. 

In  the  recent  case  of  llm-ton  v.  ('Imprl  Coal  Co., 
Liniifnl  (ii),  the  Court  of  Session  appears  to  have  given 
a  decision  entirely  in  accord  with  that  in  Eiliranh  v. 
(rinl/rri/,  fiiitr,  p.  480.  A  Workman  prosecuted  a  claim  for 
compensation  under  the  Act  of  1000,  which  was  refused 
on  the  ground  of  "  serious  atid  wilful  misconduct."  He 
afterwards  hroiight  an  action  at  ccanmon  law  against  his 
employers  in  respect  of  the  same  accident.  //(■/(/,  that 
he  had  elected  to  claim  compensation,  and  the  subsec^uent 
proceedings  were  incompetent. 

(r)  2  F.  387 ;  37  Sc.  L.  R.  287. 

(s)  3  F.  673 ;  38  Sc.  L.  U.  479. 

(0  [1907]  S.  C.  548 ;  44  S.  L.  K.  384. 

(«)  [1909]  S.  C.  430 ;  4G  S.  L.  R.  375. 
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Till)  Scottish  Courts  have  l)e(!n  stricter  than  tlie  KiiRlish 
ill  refusing  to  allow  receipts  in  (h'scliarp;o  of  liahiiity,  or 
a;:;reoinfiiits  of  election  to  ho  iinpusned.  This  may,  how- 
ever, only  he  a  result  of  the  ditTerence  in  procedure 
hetween  the  courts  of  the  two  countries. 

Tn  MuthiiHDii  V.  Ifinrtlioni'H  (./),  the  court  held  a 
receipt  and  discharge,  executed  notarially,  to  he  a  good 
answer  to  a  claim  for  compensation,  and  refused  to  allow 
a  defence  setting  out  allegations  of  mistake  in  fact  to  go 
to  proof. 

In  liorniiDi  v.  Alhtii  (.//),  a  sum  of  money  was  tendered 
to  a  workman  and  accepted  in  full  discharge  of  his  claim 
under  the  Workmen's  Compensation  Act,  1897.  The 
sum  tendered  was  arrived  at  upon  the  report  of  a  medical 
man  that  the  workman  would  he  well  in  six  weeks  from 
the  date  of  the  accident.  This  opinion  proved  to  he 
unfounded,  hut  hoth  parties  had  hoin'i  fnh'  relied  ui)on 
it :  ///■/(/,  hy  the  Court  of  Session,  that  these  facts 
showed  no  essential  error,  sufficient  to  invalidate  the  dis- 
charge. This  decision  purported  to  Ije  founded  on  the 
principle  laid  down  hy  the  House  of  Lords  in  the  case  of 
U'ooJ  V.  North  Ihit'mh  llnil.  Co.  (c). 

In  Foidcr  v.  Iluiihcs  {a),  the  receii)t  relied  upon  hy 
the  employer  as  estahlishing  an  election  on  the  part 
of  the  workman,  was  given  hy  him  whilst  in  hospital 
and  suffering.  The  court  held  under  these  circum- 
stcances  that  an  election  to  take  compensation  under 
the  Workmen's  Compensation  Act,  1897,  had  not  heen 
estahlished. 

In  the  same  way,  in  DocJicrt;/  v.  MfAJpiim  (/;),  followed 
in  Hunter  v.  IhtriKjuril  Coal  Co.  (r),  where  it  was 
alleged  the  receipts  had  heen  ohtained  by  fraud,  mis- 
representation, and  concealment,  the  Court  of  Session 
held  that  this  question  must  be,  primo  loco,  submitted 


(x)  1  F.  468. 

(z)  18  R.  (H.  L.)  27. 

(6)  2  P.  128. 


(y)  3  F.  112 ;  38  Sc.  L.  R.  70. 

(a)  5  F.  394. 

(c)  3F.  10;  38  Sc.  L.  R.  6. 
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to   prnnf.       S(H'    Vitliiili    V.    ]\'illiiiiii     hiinii,    I.iiiiiliil  {i}), 
iiiul  iKiitni,  I. lull  V.  Mtit  I.I  11(111  lO,  iiiiti\  p.  4!(0. 

'I'lui  cniiri  will  iKil  iissimitt  titliur  fniiid  or  ovcr-rwidi- 
iii;,'  ill  an  iif,'r»'fiii«'iit  which  piii'iiorts  to  Iks  iiii  election  of 
rciiit'ily.  'I'hiis  whitrc!  the  worlxiiiuii  hih!  I'liiplovcr  WHrc 
of  t'liuiil  rank  and  t'diinition,  mid  llio  workman  took 
toiii|i('iisatioii  for  six  nionth.s  knowing  that  it  was  jmid 
uiiiU'r  homo  statutory  ohli^'ation,  tliou;,'li  not  knowiiij^ 
uiidor  what  ohiigatioii,  he  was  held  to  iiavn  cvi'rcised 
an  option  of  lU-ction  under  the  Act  of   l!IO(i  (MkcI.k/i  v. 

The  consideration  for  whitdi  tlie  election  is  made  must 
1)0  strictly  carrieil  out  In'  the  employer,  etlierwise  the 
election  will  not  he  hindinj,'  upon  the  workman.  See 
Jiinti  .1  Itiilx  rfxDii  v.  Ill  mil  ismi  t(-  Smis,  I.iinitnl  (•/). 

In  Jlliilii  V.  dill  mill,  l-'niniilri/  Cn.  (li)  the  dei)endants  of 
a  workman  wen-  allowed  to  raise  an  action  for  solatium, 
although  the  widow  had  received  full  crmipensation  as  a 
total  dependant  under  the  Workmen's  Compensation  Act, 
18!»7. 

Irish  Decision  as  to  Workman's  Election  of  Remedies. 

— J3oth  the  Court  of  King's  Bench  and  Court  of  Appeal  in 
Ireland  had  to  consider  in  the  case  of  licil.lri/  v.  Scnft  (i), 
the  eti'ect  of  the  words  of  the  Act  we  are  considering  as 
regards  the  legal  p  dtion  of  a  workman  whose  claim  for 
compensation  under  the  Act  had  been  dismissed.  It  was 
decided  by  botli  of  these  courts  that  there  was  nothing  in 
the  V.'orkmen's  Compensation  Act,  1897,  to  debar  a  work- 
man wlio  fai'ed  in  his  claim  under  the  Act  from  taking 
subsequent  proceedings  independently  of  the  Act  to 
enforce  any  previously  existing  remedy. 

The   case  of   Eihvardx   v.  (iiulfrcy,   mtjira,   was   fully 


■ 

i                                                   (</)  [1907]  S.  C.  C95 ;  44  S.  L.  R.  532. 

■1 

(e)  2  V.  387  ;  37  Sc.  L.  11.  287. 

(/)  [1908]  S.  C.  17J  ;  45  S.  L.  R.  178. 

^ 

1                                                   (<;)  6F.  770;  7  F.  77C. 

-  -  3 

;                                                   {h)  5  P.  893 ;  40  Sc.  L.  11.  039. 

1 

(i)  [1902]  2  K.  B.  (Ir.)  504 ;  3C  Ir.  L.  T.  130. 

- 
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tlisctiBKcd  iiixl  C()iiKi(lei't;(1,  iiiid  so   fur  tiH  it  could  not  I  to 
<listiiigiiislit'd,  was  (lis.seiitod  from. 

Election  under  b.  6of  the  Aotof  1906.  Wltcrti  the  injury 
t)  tilt!  worknuui  is  caust'd  inidor  t'irciiiiistanc'js  creating  a 
h^gal  liability  in  some  person  other  than  the  emi)l()yer,  to 
pay  damages  in  resp<'ct  thereof,  /'.« .  hv  a  stranger,  tho 
wnrkman  was,  under  the  Act  of  1H!)7,  given  an  option  to 
proceed  either  against  such  person  to  recover  damages, 
or  against  his  employer  to  recover  comiHjnsution,  hut  not 
against  hoth. 

Under  the  [iresent  Act,  s.  «}  (1),  he  may  take  proceed- 
ings against  hoth,  hut  he  is  not  to  l)e  entitled  to  recover 
hoth  damages  and  comi)ensation.  This  really  amounts 
to  saying  that  he  must  exercise  an  option  either  to  sue  or 
to  take  compensation,  although,  if  he  takes  Hie  wrong 
proceeding  he  is  not  now  prevented  from  prosecuting  his 
other  remedy.  Even  under  tin;  Act  of  1H!»7,  when  the 
workman  accepted  compensation  from  his  employer 
"  without  prejudice  "  to  his  rights,  the  Court  of  Appeal 
held  that  he  had  not  exercised  an  option  to  accept  com- 
pensation under  s.  (i  of  that  Act,  and  that  he  was  not 
estopped  from  bringing  an  action  against  the  person  wlio 
iiad  occasioned  his  injury  (Olirrr  v.  XftntiliiH  Stnini 
Sliijii>iiiii  Co.,  Litiiitid  (i)  ). 

liubr  these  circumstances,  if  the  t  mployer  pays  com- 
pensation, he  is  entitled  to  he  indemnified  hy  tlie  person 
causing  the  injury  (k.  (5  (2) ). 

The  provision  that  the  workman  is  not  to  recover  hoth 
damages  and  comi)ensation  may  cause  some  difficulty. 

If  double  proceedings  are  taken  and  damages  or  com- 
pensation recovered  in  the  proceedings  which  by  chance 
may  he  first  decided,  what  is  to  become  of  the  other 
pr(/ceeilings '?  do  they  abate  automatically,  ami  is  there 
any  liability  for  costs  already  incurred  ? 

( / )  lOO^;,  -2  K.  b.  G:i9 ;  1-2  L.  J.  K.  B.  S67 ;  s9  L.  T.  31S ;  193  T.  L.  H. 
007. 
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There  could  b'?  uo  objection  to  this  section  if  the 
compensation  given  by  the  Act  was  a  complete  indemnity 
lor  the  injury  sustained.  But  it  is  not.  In  addition  to 
receiving  no  compensation  for  the  first  week,  the  work- 
man only  receives  half  wages  during  his  incapacity,  and 
noLliing  in  respect  of  the  pain  and  sutl'ering  which 
thd  injury  may  have  occasioned.  In  some  cases  it  is 
almost  imperative  that  the  workman  should  take  the 
conipjnsation  oti'ered  to  him  at  once.  He  may  have  no 
other  mtians  of  living. 

Sometimes  a  more  eijuitable  result  would  be  achieved 
l)y  allowing  the  workman  who  has  received  compensation 
to  claim  damages  from  the  other  party,  subject  to  the 
condition  that  the  compensation  paid  or  payable  should 
be  deducted  from  the  damages  and  given  to  the  employer. 
On  the  other  hand,  in  cases  of  permanent  injury,  the 
comi)ensation  obtainable  under  this  Act  may  be  of 
greater  value  than  any  damages  likely  to  be  recovered 
from  the  party  under  legal  liability  to  pay  dnnages. 

It  has  now  been  decided  that  the  word  "  recover  "  as 
used  in  s.  (j  does  not  mean  recover  by  legal  proceedings. 
In  J'ltnc  V.  1)1(1  tinll  (/.),  a  workman  who  had  been  injured 
in  the  couise  of  his  emi)loyment,  made  a  claim  against  a 
person  other  than  his  emijloyer  whom  he  alleged  to  be 
under  liability  to  hiin  for  negligence.  He  received  various 
payments  from  this  i)erson  in  satisfaction  of  his  claim, 
though  legal  liability  to  make  such  payments  was  not 
admitted.  No  legal  ^iroceedings  were  taken.  Subse- 
quently the  workman  claimed  comi)ensatiou  from  his 
own  emi)loyer.  //(■/(/,  that  the  claim  was  bad,  as  he  had 
exercised  the  option  and  recovered  from  the  person  other 
than  the  employer  within  the  meaning  of  s.  (i.  In  his 
judgment  Cozens-IIakdv,  ^[.11.  ([>.  7(J1  of  Law  Reports), 
thus  deals  with  the  meaning  of  s.  G  of  the  Act:  "A 
workman  has,  or  asserts  he  has,  a  right  against  his 
own  employer  for  compensation  under  the  Workmen's 
(A)  [I'JOSJ  2  K.  B.  758 ;  77  L.  J.  K.  B.  lOCO. 
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Compensation  Act — he  has,  or  asserts  he  has,  a  right 
against  soniehody  not  his  employer,  based  upon  negH- 
gence ;  he  is  not  hound  to  exercise  his  option  in  the 
ih-st  instance  as  was  the  case  under  tlie  Act  of  1H97,  hut 
li(i  may,  if  so  minded,  take  proceedings  concurrently,  hut 
if  he  recovers  damages  he  cannot  get  compensation,  and 
if  he  recovers  compensation  he  cannot  get  damages,  I 
am  not  j)repared  to  assent  to  the  view  that  this  section  is 
meaningless  luiless  there  lias  been  a  legal  proceeding 
actually*  counnenced  against  a  person  who  is  not  the 
employer.  I  decline  to  limit  t!ie  word  '  recover '  to 
recover  by  virtue  of  legal  proceedings." 

F.vuwELL,  L..T.,  in  his  judgment  (p.  7(53  of  Law 
llei)orts),  si)oaking  of  the  words  of  the  section,  says: 
"  '  Now  creating  a  legal  liability  '  cannot  mean  that  the 
court  has  to  determine  judicially  that  there  was  a  legal 
liability  before  the  section  can  apply ;  for  that  would 
involve  one  of  two  things— either  that  the  workman  must 
litigate  up  to  judgment  against  a  third  person  to  see  if 
he  is  legally  liable,  or  that  the  court  must  determine  the 
liability  of  a  third  person  not  before  it,  as  if  an  action 
were  brought  against  him.  Therefore  the  section  refers, 
in  my  opinion,  to  a  j)iima  fuciv  case  of  legal  liability ; 
something  that  is  not  pure  bounty,  l)ut  a  prima  j'aclf  case 
of  liability,  wliich,  although  not  acknowledged,  is  yet 
discharged  by  the  juijiuent  of  money." 

Employer's  Right  to  Indemnity — Where  the  injury 
has  been  caused  by  a  third  party,  and  the  employer  has 
paid  compensation,  he  is  entitled  to  be  indemnified  by 
such  third  i)arty  (s.  (i  (2)  ). 

If  the  principal  under  s.  4  has  been  called  upon  to  pay, 
and  has  recovered  the  amount  paid,  from  the  contractor, 
under  s.  4  (i),  the  contractor  is  entitled  to  be  indemnified 
by  such  third  party  (s.  G  (2) ). 

The  indemnity  may,  by  consent,  be  settled  by  arliifra- 
tion  under  the  Act ;  but  there  is  no  power  to  compel  (as 


4!>(;    Tin:  Wokkmkn's  f'oMi'KNSATioN  Act,  1006. 


ill  tlie  case  of  iiidfiniiity  claimed  l)y  a  pi-iiicipal  from  a 
contractor  uiidfr  s.  1)  the  parties  to  S'>  to  arbitration. 

Tlie  ri}i;lit  to  indemnity  under  s.  0  is  given  if  the 
workman  has  nidirri'd  coiniiensation  under  the  Act. 
'i'lie  words  of  the  Act  of  1H'.»7  (s.  C.)  were,  "  if  C(mi- 
peiisation  l)e  jjaid  under  this  Act  the  enii)loyer  shall  he 
entitled  to  l)e  indemniiied  hy  tlu!  said  other  })ersoii." 

ruder  these  words  it  was  held  hy  Kknnkdy,  J.,  in  the 
case  of  'J'li<iiiipx(iii  V.  Xnrtli  lui-ttirii  Kii'iiiiiiriii;!  Co.  (/), 
that  an  c'mi)loyer  who  paid  comiiensation  under  the  Act, 
after  a  claim  hut  hefore  any  i)roceediiigs,  was  entitled  to 
recover  indeiunity  against  a  stranger  who  caused  the 
accident.     See  now  /'«//''  v.  liitrtinU,  aiijira. 

It  is  always  a  course  attended  with  some  risk  for  an 
em|)loyer  or  other  person  who  imri)oses  claiming  in- 
demnity, to  pay  compensation  voluntarily,  unless  the 
liability  is  (piite  clear.  Under  the  present  section  (s.  i\) 
the  third  party  when  sued  may  be  in  a  i)osition  to  set 
u])  not  only  that  the  compensation  was  not  "  recovered  " 
under  the  Act,  but  that  no  compensation  could  have 
been  recovered  under  the  Act.  It  is  thought  that  all 
tlie  (h'feiices  which  would  have  been  available  to  the 
employer  if  he  had  not  paid  voluntarily,  may  be  set  u}) 
by  the  ])arty  from  whom  indemnity  is  claimed,  c.//. 
serious  and  wilful  misconduct,  or  that  the  accident  did 
not  arise  out  of  and  in  the  course  of  the  employment. 

When  i)roceedings  are  taken  in  the  county  court  to 
recover  the  compensation,  this  risk  does  not  arise. 
AUhough  the  employer  or  other  person  from  whom 
compensation  is  sought  cannot  brhig  in  the  person  from 
wliom  he  claims  indemnity  as  a  third  party  in  the 
proceedings  without  his  consent,  the  rules  provide  that 
on  givhig  hhn  notice  of  the  clahn  in  accordance  with 
form  provided  (Form  2;{),  he  becomes  bound,  in  default 
of  appearance,  or  if  he  appears  at  the  arbitration,  by  any 

(0  [l'J03J  1  K.  B.  128;  7'2  L.  J.  K.  15.  ±i^;  88  L.  T.  23'J;  1"J  T.  J..  U. 
20(J. 
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award  which  the  judge  lias  jurisdiction  to  make,  whether 
made  hy  consent  or  otherwise  (W.  C.  R.  24). 

Tlie  rules  also  provide  that  the  person  from  whom 
indemnity  is  claimed  may  appear  at  the  arhitration,  and 
with  leave  of  the  judge  resist  the  claim  of  the  applicant, 
or  take  such  part  in  the  proceedings  as  may  he  just 
(Ih.  (2)  ),  and  the  judge  may  decide  all  questions  of  costs 
hetween  him  and  the  other  parties  to  the  arbitration 
('■/'.  (4)  ). 

If  the  party  from  whom  indemnity  is  claimed  admits 
his  liahility,  the  judge  may  make  an  award  in  favour  of 
the  respondent  against  him,  hut  execution  is  not  to  issue 
on  such  award  without  consent  of  the  judge,  until  the 
compensation  awarded  against  the  respondent  has  been 
satisfied  (ih.  ((!)  (a)  ).  If  liability  is  not  admitted,  the 
judge  may,  by  consent,  order  such  (piestion  to  be  settled 
between  the  respondent  and  the  third  party  by  arbitra- 
tion, after  the  arbitration  between  the  applicant  and 
respondent,  and  may  thereupon  make  such  award  as 
the  case  may  require  ((/;.  ((5)  (b)  ).  The  judge  has  full 
control  over  the  costs  of  such  an  arbitration  as  between 
all  the  parties  to  the  whole  arbitration  proceedings  {ih. 
«n  (c)  ). 

It  has  been  decided  by  Dari.ixo,  J.,  in  the  case  of 
(irpdf  \i)rfliern  Ruil.  Cn.v.  Whitclwnd  d'-  Co.  (;((),that  the 
employer's  right  to  indemnity  under  the  corresponding 
section  of  the  Workmen's  Compensation  Act,  1897, 
includes  the  cost  of  the  arbitration  proceedings  to  obtain 
the  compensation,  as  well  as  the  amount  of  the  comi)en- 
sation  awardetl  to  the  workman. 

Doubtless  there  are  many  cases  where  the  cost  of 
arbitration  proceedings  is  necessarily  or  reasonably  in- 
curred. In  such  cases  the  em[)loyer  does  not  receive  an 
indemnity  unless  he  obtains  such  costs.  On  the  other 
hand,  under  some  circumstances  it  is  unnecessary  and 
would  be  improper  for  the  employer  to  incur  costs  of 


(»«)  18  T.  L.  R.  816, 


E.L. 
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iirbitration  proceedings  at  all.  The  above  case  cannot, 
we  think,  be  reKarded  as  laying  down  any  general  rule 

of  law. 

As  to  indemnity  between  "  principal "  and  "  contractor  " 

under  s.  4,  see  ((utr,  pp.  4'2H,  429, 

Scottish  Decisions  as  to  Election  under  s.  6  of  the 

Act  of  1897.— Several  cases  were  decided  in  Scotland  as 
to  election  of  remedies  by  a  workman  under  s.  6  of  the 
Act  of  lHi)7.  These  cases  are  still  useful,  for,  as  before 
stated,  under  the  i)resent  section  the  workman  has  in 
effect  to  elect  between  his  right  to  receive  compensation 
from  his  emi)loyer  and  to  recover  damages  from  the 
person  who  occasioned  the  injury,  though  he  may  "  pro- 
ceed "  against  botli. 

In  Miilli'juii  V.  /'/<•/.•  <l'  Snii  (»),  the  workman  made  a 
claim  against  the  person  who,  by  his  negligence,  had 
occasioned  the  injury,  and,  without  taking  proceedings, 
received  a  payment  from  liim  in  settlement : — //(/'/,  that 
he  had  exercised  his  option  mider  s.  (>  of  the  Act  of  1807 
and  could  not  afterwards  claim  compensation  from  his 
own  employer,  though  the  receipt  he  gave  puri)orted  to 
reserve  his  rights  against  his  own  employer.  This  case 
was  followed  in  Mnnrni  v.  Xorth  BrUixh  Hail.  Co.  (<>). 

These  cases  would  probably  be  decided  in  the  same 
manner  under  the  present  Act,  for  though  the  decisions 
might  not  be  put  on  the  ground  of  election  of  remedies, 
llie  second  proceedings  would  be  irrelevant,  as  iht;  work- 
man had  already  "  recovered  "  damages. 

Scottish  Decision  under  s.  6  of  Act  of  1906.— The 

decision  in  Kciiii)  v.  I><tni<jnvil  Coal  Co.,  Limited  (p), 
turned  upon  the  right  to  indemnity  given  by  s.  (5  to  the 
emidoyer  who  has  paid  comi)ensation  in  resi)ect  of  an 
occurrence,  which  was  alleged  to  have  given  an  option  to 

(n)  GF.  126;  41  Sc.  L.  K.  77. 
(o)  6  F.  540;  41  Sc.  L.  K.  333. 
(,,).46S.  L.  R.  939. 
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tlie  woikmaii  to  recover  either  from  his  eiu[)loyer,  or  a 
third  person  not  his  employer.  Tlio  facts  were  these. 
Coiil  was  conveyed  in  railway  trucks  belonging  to  the 
])arngavil  Coal  Co.  by  the  railway  company  to  their 
(locks  for  the  purpose  of  shipping.  At  the  docks  the 
trucks  of  coal  were  taken  over  by  a  firm  of  stevedores 
for  tlic  purpose  of  loading  tlie  coal  into  ship.  Tliis  was 
done  by  virtue  of  a  contract  entered  into  l)etween  the 
stevedores  and  the  railway  comi)any.  The  trucks  were 
run  u])  a  gradient  and  then  tipped.  Wliilst  engaged  in 
this  work,  one  of  the  workmen  in  the  employ  of  the 
fstevedores  was  injured  owing  to  a  defective  brake  on  one 
of  the  trucks.  He  recovei'ed  compensation  from  his  own 
tini)loyers  under  the  Act  of  190G.  They  claimed  indem- 
nity from  the  colliery  company  upon  the  ground  that  the 
accident  was  occasioned  by  the  defect  in  their  truck.  It 
was  decided  that,  as  the  operation  in  whicli  the  work- 
man was  injured  was  outside  the  contract  in  which  the 
colliery  comjjany  was  interested,  there  was  no  "  relation 
of  duty  "on  its  part  towards  the  injured  workman,  and 
consequently  the  colliery  comjjany  was  not  liable  to  pay 
indemnity. 

This  case  really  decides  that,  under  the  special  circum- 
stances, the  workman  had  no  double  right,  i.e.  that  he 
could  not  have  recovered  against  the  colliery  comi)any. 
Compare  Hcaccn  v.  Prmlcr  and  Caledonian  Rail.  (Jo.  v. 
MnlholliuuJ,  ante,  pp.  59 — (52. 

Election  by  means  of  Agent.— As  to  election  of 
rciiuedies  through  an  agent  or  next  friend  see  nhat  has 
been  said  (iintc,  pi).  -18(5 — 488)  as  to  compromise  of  cause 
of  action. 
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AMOUNT   AND   CONTINI'ANCE   OF   THE 
COMPENSATION   PAYABLE. 

TiiK  aninmit  of  the   compensation   to  be  piiid  by  the 
employer  is  lixed  l)y  the  First  Schedule  to  the  Act. 

SCUEIULK   I. 

ScAi-r,  AND  Condition^  or  Comcknsatiox. 

(1)  The    amount    of    compensation    under    this    Act 
shall  be — 

(a)  where  death  results  from  the  injury — 

(i)  if  the  workman  leaves  any  dependants  wholly 
dependent  upon  his  earnin{:;s,  a  sum  equal  to 
his  earnings  in  the  employment  of  the  same 
employer  during  the  three  years  next  pre- 
ceding the  injury,  or  the  sum  of  one  hundred 
and  fifty  pounds,  whichever  of  those  sums 
is  the  larger,  but  not  exceeding  in  any  case 
three  hundred  pounds,  provided  that  the 
amount  of  any  weekly  payments  made  under 
til  is  Act,  and  any  lump  sum  paid  in  redemp- 
tion thereof,  shall  be  deducted  from  such 
sum,  and,  if  the  period  of  the  workman's 
employment  by  the  said  employer  has  been 
less  than  the  said  three  years,  then  the 
amount  of  his  earnings  during  the  said 
three  years  shall  be  deemed  to  be  150  times 
his  average  weekly  earnings  during  the 
l)eriotl  of  his  actual  employment  under  the 
said  employer ; 
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(ii)  if  the  workiuau  does  not  leave  any  such  depen- 
ilants,   but   leaves   any   depeiuluiits   in   part 
depeiuk'iit  upon  his  eaniiuf^s,  such  sum,  not 
exceeding  in  any  case   the  lunount  payuhle 
under  the  foregoing  provisions,  us  may  he 
agreed    upon,    or,    in   default   of   agreement, 
may   ]»e    determined,   on    arbitration   under 
this   Act,  to  be   reasonable  and  proportion- 
ate  to   tlie  injury  to  the  said  dependants ; 
and 
(iii)  if    he    leaves    no    dependants    the    reasonable 
expenses    of    his    medical    attendance    and 
Imrial,  not  exceeding  ten  pounds ; 
(li)  where  total  or  partial  incapacity  for  work  results 
from  the  injury,  a  weekly  payment  during  the 
incapacity  not  exceeding  fifty  per  cent,  of  his 
average  weekly  earnings  during   the   previous 
twelve  months,  if  he  has  been  so  long  employed, 
but  if  not  then  for  any  less  period  during  which 
he  has  been  in  the  employment  of  the  same 
emi)loyer,  such  weekly  payment  not  to  exceed 
one  pound  (-il-i}. 
Provided  that — 

(a)  If  the  incapacity  lasts  less  than  two  weeks  no 
compensation  shall  be  payable  in  respect  of 
the  first  week  ;  and 
()))  As  I'espects  the  weekly  payments  during  total 
incapacity  of  a  workman  who  is  under  twenty- 
one  years  of  age  at  the  date  of  the  injury,  aiul 
whose  average  weekly  earnings  ai'e  less  than 
twenty  shillings,  one  hundred  per  cent,  shall 
be  substituted  for  fifty  per  cent,  of  his  average 
weekly  earnings,  but  the  weekly  payment  shall 
in  no  case  exceed  ten  shillings. 

Canadian  14'otes. 

(:li2')  Coiiipiiio  n.  1  of  lliu  FifsL  ScheJuies  to  the  Biitisli  Coluuibia  and 
Alberta  Acts,  and  ss.  2  and  3  of  the  Quebec  Act :  Appendix,  pp.  930, 
'JSi,  and  'J75. 
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."•(12    Tin:  Woiikmkn's  ('((Mpknsation  Act,  lIXMi. 

Where  Death  Results  from  the  Injury  («).  -With 
rc'Kiiril  to  tlii'se  scali'S  of  (•oinpon.satiou,  several  things 
iu'f  worthy  of  iiltoiitioii.  In  the  first  place,  the  com- 
juMisatidii  ill  ease  of  deatli,  where  depend  iits  wholly 
(Itpemleiit  on  the  earnings  are  left  (/<),  is  lix(!(l  at  three 
years'  wages,  'i'liere  is  no  power  to  award  less,  except 
where  liie  wages  exceed  1:500,  in  which  event  L'iiOO  must 
he  tilt!  Sinn  given. 

Tims,  if  one  workman  leaves  a  widow  and  a  large 
family,  all  of  whom  are  wholly  dependent  upon  his 
wages,  and  another  leaves  only  a  father  to  whom  he 
has  made  a  small  allowance  of  a  few  shillings  weekly, 
if  this  allowance  is  the  father's  only  means  of  support, 
the  comiiensation  given  in  hotli  cases  must  he  the  same. 

If  the  workman  has  actually  worke.l  continuously  for 
the  same  emi)li>ver  for  three  ytiars,  the  compensation  due 
to  de|>endants,  wholly  dependent,  is  a  sum  eipial  to  what 
he  has  actually  eariu.'d  during  the  three  years  immediately 
preceding  the  death  if  the  sum  does  not  exceed  1'300. 
If  this  sum  does  not  amount  to  L'150  this  latter  sum 
must  he  awarded. 

Where  the  work  has  heeu  practically  continuous— that 
is,  where  there  has  heen  no  hreak  in  the  relation  of 
employer  and  workman  for  the  three  years — and  the 
workman  has  not  worked  for  any  other  employer,  it  is 
helieved  that  interruptions  due  to  illness  or  other 
nnavoidahle  cause  must  under  Sched.  1  (*2)  (c)  he  taken 
into  account.  Thus  the  amounts  which  would  have  heen 
earned  during  those  periods  should  he  added  to  the  sum 
actually  earned,  for  the  words  "  employment  hy  the  same 
employer "  refer  to  the  whole  of  the  First  Schedule 
(Sched.  1  (2).     See  post,  pp.  525,  52()). 

If  the  workman  has  not  worked  contiuuoush'  for  the 
same  employer  for  the  three  years  preceding  his  death, 

la)  As  to  meaiiinix  of  exprossiou  "  results  from' the  Injurv."  soo  ante. 
pp'.  322.  323. 

{Ij)  If  Olio  depondaut  only  is  left  the  ofluct  is  the  same.  Such  depen- 
dant is  entitled,  if  wholly  dependent,  to  the  three  years'  wages. 
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then  his  average  weekly  earniiiKs  (»•)  iniiHt  be  ascertained, 
ami  this  sum  nmltiplied  hy  15<;  is  the  amount  to  which 
such  dependants  are  entitled,  assuming  again  that  it  docs 
not  exceed  I'HOO. 

'i'he  dependants  are  entitled  to  compensation  though 
weekly  payments  may  have  been  made  to  the  injured 
workman  in  respect  of  whoso  death  the  dependants 
claim,  no  matter  for  how  long  a  period,  if  the  death 
results  from  the  injury.  The  weekly  payments  already 
made,  however,  must  be  deducted,  as  must  also  any  sum 
paid  to  the  workman  in  redemption  of  the  weekly  pay- 
ments (Sched.  1  (1)  (a)  (D).  Where  weekly  payments 
have  been  redeemed,  there  will  not  usually  be  any  con- 
siderable amount  which  the  dei)endants  can  receive. 

The  death  of  a  workman  results  from  the  injury,  if 
it  is,  in  fact,  caused  by  it.  The  question  whether  death 
is  caused  ijy  aji  injury  resolves  itself  into  an  inquiry  into 
llie  chain  of  causation.  "If  the  chain  of  causation  is 
broken  by  a  iionis  actKn  intiTrriiinm,  so  that  the  old 
cause  goes  and  a  new  one  is  substituted  for  it,  that  is 
a  new  act  which  gives  a  fresh  <m<iin  to  the  after- 
consequences  "  {(l). 

The  death  of  a  workman  may  be  the  result  of  the 
injury  within  the  meaning  of  the  Workmen's  Compen- 
sation Act,  even  though,  in  fact,  it  may  not  be  the  natural 
or  probaide  consequence  thereof.  See  I>inih(uu  v.  Clan', 
intra. 


Dependence  at  time  of  Death. — Both  the  total  and 
partial  dependence  upon  the  earnings  must  exist  at  tlir 
tiiiir  nf  till'  (liiit)i.  See  s.  li),  definition  "  depend-.nts." 
In  the  Act  of  1897  the  words  "  at  the  time  of  his  death  " 
appeared  in  the  Schedule  (Sched.  1  (a)  (i)),  fixing  the 
amount  of  the   compensation.     Now  they  are   omitted 

(c)  For  method  of  ascertaining  "  aveiage  weekly  earnings,"  see  post, 
pp!  52"J— 537. 

(d)  See  tlie  judgment  of  Collins,  M.R.,  in  Dunham  v.  CUire,  [1902] 
2  K.  B.  292  ;  71  L.  J.  K.  B.  683 ;  86  L.  T.  751 ;  18  T.  L.  R.  045. 
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from  tlie  Seliutlult',  luul  only  apiHiar  in  the  ilutinition 
ht!C'tion  ot  tlio  Acl  (s.  1:J),  but  tlio  effect  is  the 
bfiine  (< ). 

As  (except  in  the  wise  of  u  wife)  the  words  "  tlependent 
Hi  the  time  of  death"  have  been  strictly  construed,  a 
ciuious  distinction  exists  between  the  rij,'ht  to  compensa- 
tion ^'iven  by  the  Act,  and  the  rit,'ht  given  by  Lord 
Campbell's  Act,  IHltl,  which  Act  is  incorporated  into  the 
Employers'  Liability  Act,  IHHO.  The  persons  entitled  to 
receive  compensation  are  often  the  same,  but  under  Lord 
Campltell's  Act  it  was  lonj,'  iv^o  decided  that  the  relative 
clauuiuK  need  not  be  dependent  upon  or  receiving; 
pecuniary  assistance  at  tiie  time  of  the  death.  In  such 
cases  as  those  of  Jlilhi  riii'itini  v.  Xnrth  Kuiittiii  lUtil.  ('». 
and  FnuiU'iii  v.  SitHt]i  East i  in  liail.  ('<>.,  and  other  cases 
cited  («;/^,  pii.  181»,  11)0),  there  was  no  dependence  upcm 
or  pecuniary  assistance  i)eing  given  at  the  time  of  death 
by  tlu!  persons  for  whose  deaths  the  actions  were 
Ijrought. 

As  to  what  is  dependency  at  the  time  of  death,  see 
l'iii<r  V.  I'liii-ihjihir  Xdiiiiatiini  Colliirii  <'<>.,  y.'ccs  v.  'J'hf 
Sidiir,  Coiiltlitinl  V.  Ciiiiaitt  Iron  Co.,  ('iiiniiii;ihaiii  V. 
McCncijni-,  Siiiililiiii  V.  liohtit  Aililic  d'  ISonx  Collicrii's, 
itxtf,  pp.  385 — 'Md. 


Meaning  of  "Eaiinings." 

Earnings,  "What  are?— It  will  be  noticed  that  the 
words  used  in  tlie  present  Act,  as  in  the  Act  of  1H!>7, 
which  is  in  all  cases  to  be  the  basis  of  the  compensation, 
is  "  earnings,"  and  not  wages. 

Tlie  workman's  earnings  may  include  not  only  cash 
payments,  but  other  things,  the  value  of  which  is 
capable  of  being  calculated  in  money,  such  as  clothes, 
board,  and  lodging,  or  articles  which,  under  his  contract 

(i)  See  anU;  pp.  38C— 390,  "  Dependency  of  Wife." 
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willi  hia  employer,  lie  is  entitled  to  receive  in  return  for 
his  services  (./). 

Ill  the  e!i>'»i  of  l'(imi>liii!i  v.  Suntliirail,  I'lixn  ('/), certain 
(liclii  of  the  judges  in  the  Court  of  Api)eal  iipijear, 
showing  that  the  value  of  tuition  ^ivcu  hy  an  employer 
to  an  apprentice  is  of  too  vague  a  cliaracter  to  he  taken 
into  account  as  earnings  under  the  Workmen's  Com- 
pensation Act.  in  the  same  case  the  opinion  is  expressed 
that  "  earnings  "  are  not  necessarily  confined  to  money. 

The  (juestion  whether  the  term  "  earnings  "  means  the 
actual  earnings  which  the  workman  receives  from  his 
employer,  or  tlie  net  "earnhigs"  wliich  he  ohtains  as 
the  recompense  for  his  labour,  first  arose  in  the  case 
niiii(/liti)ii  \.  Siittiiii  lliiifli  ami  I.iu  (in III  ('iilUfii'K  ('"., 
Liniitiil  (//). 

hy  the  rules  of  a  colliery  company  sixpence  a  week 
was  deducted  from  the  wages  of  each  miner  for  lamp  oil 
supplied  hy  the  employer.  The  lamp  oil  was  a  necessary 
expense  incurred  hy  tlie  workman  to  euaMe  him  to  earn 
the  wages  he  actually  received.     In  mi  under  the 

^^■orkmel^s  Compensation  Act,  inDI,  the  arbitrator 
refused  to  make  any  deduction  on  account  of  the  sixpence 
a  week  retained  by  the  employers  for  the  lamp  oil.  The 
Court  of  Appeal  held  that  the  arbitrator  was  right. 

In  his  judgment,  Collins,  L.J.,  says:  "I  have  not 
succeeded  in  eliciting  in  the  course  of  this  case  any 
principle  that,  while  excluding  the  cost  of  equipment  for 
the  purpose  of  doing  the  work  this  man  was  engaged  on, 
would  include  the  cost  of  the  oil  supplied  to  him.  It  is 
not  contended  that  deductions  should  be  made  from  the 

(/)  See  Nod  v.  linlrnth  Foundry  Co.,  unh',  p.  41.  Care  mu^t  bo 
taken  to  see  whether,  when  articles  are  given  to  a  workman  in  lieu  of 
w;v'es,  there  has  been  anv  infringement  of  the  Truck  ActM.  \\  here  the 
mode  of  payment  is  illegal  under  these  Acts,  wo  do  not  think  the  valuu 
of  the  articles  could  he  taken  into  account  as  "  earnings  "  uuder  tho 
Workman's  Compensation  Act.  See  Williams  v.  North's  Namoaiwn 
Co.,  [lyoO]  A.  C.  13C ;  75  L.  J.  K.  B.  334 ;  94  L.  T.  447 ;  22  T.  L.  R. 
372. 

(</)  [1901]  1  Q.  B.  86  ;  70  L.  J.  Q.  B.  48 ;  83  L.  T.  463 ;  17  T.  L.  K.  53. 

(/:)  [1901]  1  Q.  B.  93  ;  70  L.  J.  Q.  B.  61 ;  83  L.  T.  472 ;  17  T.  L.  U.  54. 
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wiif^t's  for  till*  »'X[M'nKi(  to  which  the  man  wiis  put  for 
thiiif^s  ut'Ct'SBiiry  to  cimlilt'  him  to  work,  for  in.stanc«>,  the 
(>xpoiist!of  his  iliniiur,  luid  th»(  cost  of  ;?tittiii;;  to  iiiid  fnmi 
his  work.  I  fiiil  to  sw!  on  what  principUi  a  (listinctioii 
can  h«  thawn  iH'twet'U  hjjht,  hy  wliich  a  man  can  hws  the 
coal  on  which  ho  is  at  work,  and  implcnu'iits,  hy  means 
of  which  lie  cuts  it." 

Whilst  a^rcein^'  as  to  the  difHculty  of  layin;^  down  a 
f,'eneral  principle  in  these  cases,  it  is  tliouj^ht  there  is, 
and  must  he,  a  distinction  hetweon  such  fjt'neral  expenses 
as  are  necessary  to  enahle  a  worknnm  to  perform  the 
duties  of  a  workman  at  all,  such  as  food  to  supply  the 
necessary  physical  stren^'th,  ordinary  clothes,  the  expens'S 
(where  it  occurs)  of  reachin*^  tln'  locality  whire  the  work 
is r^ituatc  ', and exlraonlinary  lU'icssary  expenses, enahlinpt 
tlu!  workman  to  do  a  special  kind  of  work,  where  the 
workman  cainiot  i^arn  tlit)  waj^es  he  actually  receivi^s 
without  incurrinjj  such  extraordinary  expense. 

Of  course,  an  extraordinary  expense  may  he  so  small 
as  to  he  scarcely  appreciahle,  and  may  then  he  rif,'htly 
excluded  upon  the  principle  di  niiiiiiiiin  h.r  ini\t  niiitt. 
"Where  the  ex})ense  is  ap[)recial)le,  is  necessarily  incurred 
])y  a  workman  as  an  incident  to  a  special  class  of  work, 
rei|uirinj;  such  expenditure  to  enahle  him  to  receive  the 
wa^es  which  result  from  his  lahourplus  such  expenditure, 
it  is  thought  much  may  he  said  in  favour  of  the  conten- 
tion that  such  workman's  "  earnings  "  are  his  net  receipts 
after  the  deduction  of  the  sum  so  expended. 

The  view  taken  hy  the  Court  of  Appeal  in  lloiinlitoii  v. 
Siittiiii  Iliuth  (111(1  Lea  (Iniii  Collieries  Co.,  Limited,  has 
since  heen  declared  hy  the  House  of  Lords  in  more  than 
one  case  to  he  the  correct  view. 

In  Ahraiii  Cixil  Co.  v.  Soutlimi  (i),  the  employers 
deducted  hy  agreement  from  the  week'y  wages  of  a 
collier  sums  for  cleaning  lamps,  supply  of  oil,  sharpening 

(i)  [1903J  A.  C.  300 ;  72  L.  J.  K.  13.  G'Jl ;  89  L.  T.  103 ;  I'J  T.  L.  K. 
579. 
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picks,  ami  choekiiiK  wi'ik'li  -h  :  //''''.  t'>''<'  t''"  "  iiivrniiigs," 
for  the  purpime  of  fstitniitinK  comiM'iiHiitioii  uiuhir  tlio 
Woiknmn'H  Coinpciisiuioii  Act.  IH'.IT,  \ver»)  tliu  worktimM'H 
lull  \V)iKt'!<  witlioiit  '.hu  (Itiluctioiis.  In  Kiviii«  jntl«iiu.'iit, 
Lord  Macnaohtkn  miys :  "  Siiltjcct  to  tlin  prt'scrilM'd 
limits  or  limit,  us  tlio  case  iiiuy  i)o,  tlie  Act  tiikiis  thi' 
workiniin's  '  ciiriiings '  us  tlus  sliiiidiinl  of  coiiiiHJiisutioii. 
It  is  11  roii;;h  stundivrd,  of  courso,  Imt  it  is  u  v»'ry  ()l)vioiis 
one,  ftiid  then!  ciin  l)e  no  ditliculty  if  tho  word  'eiirnin^'s' 
mvAUH  the  full  hiuu  for  wliieli  the  man  is  enRaj,'ed  to 
work.  The  ditVicultios  would  1)0  tiiidiess  if  tlie  court  had 
to  thid  out  in  each  case  tlu;  net  remunoration  received  hy 
tiu)  workman,  or  tho  halance  left  for  him  to  spend  on 
himself  and  his  family." 

In  Miilhiiiil  littiL  Co.  V.  Shurin'  (/.)  a  railway  simrd  was 
paid  in  atldition  to  his  wa<^es  a  fixed  sum  whenever  his 
duties  Huired  him  to  lodge  away  from  his  honu'.  Xo 
inipiiry  'as  made;  whether  he  spent  that  sum  or  any 
sum  :  //'/(/,  that  these  sums,  although  allowed  for  the 
purpose  of  enahling  the  workman  to  perform  special 
duties  towards  his  employers,  were  his  "earnings" 
within  the  meaning  of  the  Workmen's  Compensation 
Act,  1897. 

Since  the  decisions  ahove  cited,  the  Court  of  Appeal 
held  in  (Inat  Xortluiii  liaU.  Co.  v.  Ihnrmni  (/)  that  the 
vahui  to  a  railway  guard  of  the  use  of  his  uniform,  pro- 
vided for  him  hy  the  railway  company,  must  he  taken 
into  account  in  estimating  his  earnings  for  the  purposes 
of  the  Workmen's  Compensation  Act,  1897. 

Much  may  be  said  in  favour  of  the  last  mentioned 
decision,  for  the  uniform  of  a  railway  guard  is  a  direct 
source  of  profit  to  him,  and  as  much  a  consideration  for 
his  work,  as  is  the  uniform  provided  for  soldiers,  sailors, 
coachmen,  or  cluh  servants.  IJut  it  is  difficult  to  see 
whv   a   sum   of   money  allowed  a  servant  for  expenses 

(k)  [1904]  A.  C.  349 ;  73  L.  J.  K.  H.  G6G ;  91  L.  T.  181 ;  20  T.  L.  U.  ,';43. 
{I)  [1905]  1  K.  U.  331 ;  74  L.  J.  K  B.  271 ;  92  L.  T.  145 ;  21 T.  L.  It.  l'J3. 
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iiL'cos8arily  iiicurred  in  doing  his  niastei-'.s  work  sliould  be 
rej,'iu-ded  as  his  "earnings." 

In  Midldiiil  J!(iil.  ( '<».  v.  Shurjif,  .^mjini,  the  expenses 
allowed  were  clearly  based  njion  what  the  workman 
would  have  to  expend  when  he  lodged  away  from  home, 
and  though  the  company  made  no  in(|uiry  as  to  whetlu'r, 
or  how  he  spent  it,  there  was  no  evidence  that  the  allow- 
ance resulted  in  prolit  to  hi-n.  Take  tlie  case  of  a  com- 
mercial traveller  with  a  salary  of  l'"200  a  year  and  an 
allowance  of  I'l  a  day  for  expenses.  Could  such  allow- 
ance be  held  to  be  part  of  his  "  earnings  "  if  it  was  proved 
that  the  employers  did  not  inquire  if,  or  how  he  si)ent  it, 
so  long  as  he  performed  the  duties  in  respect  of  which 
it  was  given ;  and  Avould  the  House  of  Lords  hold  that 
such  a  workman  was  earning  more  than  .l'25U  a  year, 
and  that  he  was,  but  for  the  provision  in  the  statute  to 
which  attention  is  about  to  be  directed,  excluded  from  the 
benelit  of  the  Act  altogether '.' 

Sum  given  to  Workman  to  cover  Special  Expenses 

not  now  to  be  considered  "  Earnings."    It  was  possibly 

considerations  of  the  above  kind  which  led  to  the  insertion 

of  clause  (d)  of  Sched.  1  (2).  That  clause  runs  as  follows  : — 

■'  Where  the  (employer  has  been   accustomed   to 

[)ay    to  tlie   workman  a  sum  to  cover  any  special 

expenses   entailed   on   him    liy    the   nature   of    his 

employment,  the  sum  so  paid  sliall  not  be  reckoned 

as  part  of  the  earnhigs." 

This  provision  will  apply  to  such  a  case  as  that   of 

^[idliiiiil  lliilL  <'<!.  V.  Sliaij)(',  nujira,  but  not  to  a  case 

similar  to  a  nut  \<irth,  m  I'mll.  Co.  v.  Iharsmi,  xnimt,  or 

lldiiilhliiH  v.  Siitfiii!    ]lial]i  itiid  Li  a   (irmi  ('ullii  rirs  i'n., 

J/niiitiil,  tiiit<',  pp.  ."J  b') — ."jIT. 

There  has  been  no  case  decided  on  the  words  "a  sum 
to  cover  any  special  expenses."  Expenses  allowed  to  a 
l)erson  may  often  be  a  source  of  [)rolit  to  him.  Take, 
tor  example,  a  commercial  traveller.     His  expenses  are 
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really   part   of   his   remnneratioM,    for   he   lives   at   his 
employer's  expense  instead  of  at  his  own. 

It  is  thought  the  wording  of  the  sub-section  will  not 
prevent,  in  such  cases,  some  value  being  given  to  the 
advantage  thus  secured,  more  especially  as  the  words 
used  in  the  clause  are  " upoidl  expenses  entailed  by  the 
nature  of  his  employment." 


Gratuities  may  be  "Earnings." — Even  gratuities 
habitually  received  by  a  workman  by  virtue  of  his 
eni[)loyment  may  be  considered  as  a  ])art  of  his  eiun- 
ings  in  that  employment.  Ihit  this  is  not  so  where  such 
gratuities  are  merely  casual  or  trifling,  or  where  they  are 
illicit  i)aymr'nts.  In  I'lim  v.  Sjiiirx  <C-  I'idhI  (in)  tlie 
gratuities  or  ti[)s  habitually  received  by  a  waiter  were  by 
the  (!()urt  of  Appeal  held  t  ■  have  been  properly  taken 
into  account  in  estimating  Iiis  "earnings"  for  the 
purpose  of  assessing  compensation. 

In  the  case  of  I'atliir  v.  MiAmlrcirs  ,(■(', i.  (n)  the  p'-oper 
UK^hod  of  ascertaining  the  earnings  of  a  seaman  for 
the  purposes  of  the  present  Act  had  to  be  considered. 
The  (juestion  was  whether  the  remuneration  exceeded 
I'lioO  a  year.  The  arbitrator,  in  valuing  the  board  and 
allowances  the  man  received  as  part  of  his  remuneration, 
took  as  the  test  of  their  value  what  the  man  saved  by  the 
arrangement.  Hrhl,  that  the  test  was  an  improper  one ; 
the  true  test  being  what  was  the  actual  value  to  the  man 
of  the  reasonable  board,  etc.,  ))rovided  for  him  by  his 
employers.  "  Not  necessarily  the  cost  to  the  employers 
but  the  value  to  the  workman." 

In  giving  judgment  in  this  case,  all  the  members  of 
the  court  carefully  excluded  from  the  principle  they 
propoundcul   the   case   of   an   extravagant   or   luxurious 


{in)  aOOSj  1  K.  H.  700  ;  77  I..  -T.  K.  1^.  .042  ;  OS  L.  .T.  5il ;  24  T.  L.  R. 
354. 

{»)  [loo"*]  I  K.  B.  sn<?  ;  77  T.,  -T.  K,  H.  nRS ;  08  L.  T.  405  ;  24  T.  L.  R. 
326.     See  ante,  p.  297. 
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allowance,    made   not   really  for    the    purposes    of   the 
workman,  but  for  the  benefit  of  the  master. 

In  a  subsequent  case  of  7,'  >-<iii(iriiit  w.Iiou-niKj  <i-  CV».(()) 
the  arbitrator  took  as  the  test  of  the  value  of  board  and 
lo(ljj;in^  to  a  seaman  the  amount  of  the  actual  cost  of  such 
board  and  lod^in^  to  the  employers,  llihl,  on  appeal, 
that  no  other  practical  test  in  the  case  of  a  seaman 
bein^  available,  the  arbitrator's  decision  was  rij^ht. 

Method  of  Ascertaining  "  Earnings  under  the  Act  of 
1897."  'Many  cases  arose  upon  the  wording  of  Sched.  1 
(1)  of  the  Act  of  1HII7,  Ijcaring  on  Die  manner  in  whicli 
tlte  earninf;s,  wliicli  are  the  l)asis  of  the  crmipensation  are 
to  be  arrived  at. 

Tlie  .'iiin  jjrinciples  deduced  from  the  schedule  and 
whicli  are  still,  to  sonu^  extent,  a[)plicable  under  the 
present  Act  are.  (1>  that  where  continuous  employment 
existed  witliout  a  l)reak,  compensation  had  to  be  calculated 
Mitli  reference  to  the  sum  earned  during  the  continuous 
emplovmeiit ;  (2)  that  in  all  cases  tlie  compensation  had 
to  be  based  on  the  earnings  of  the  workmai  received  from 
the  empbner  i;;  whose  service  lie  was  at  the  time  of  the 
injury ;  (:3)  that  in  the  case  of  total  or  partial  incapacity, 
if  no  continuous  employment  existed  for  a  period  of 
at  least  twelve  montlis,  the  average  weekly  earnings  for 
tlie  period  of  employment  during  which  the  workman 
was  in  fact  in  the  employment,  without  a  break  in  the 
service,  were,  where  practicable,  the  basis  on  which  the 
ccanpeiisatioii  was  calculated. 

With  regard  to  these  principles  the  following  points 
should  be  noticed. 

What  is  Continuous  Employment  ?  This  (piestion 
first  arose  in  the  case  of  /va-s/  v.  lidrrmr  Uiiiuititi'  Stci'l 
Cii.iii),  where  the  workman   clanned  compensation   for 

(,.)  [lOUS ;  2  K.  B.  lOS ;  77  L.  J.  K.  B.  D15  ;  98  L.  T.  773  ;  21  T.  L.  K. 
5(il,  .i;.-.''-.  i'.  -"•^" 
(;,)  15  T.  L.n.   141. 
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partial  incapacity.  His  right  to  receive  this  was  admitted, 
the  only  question  being  on  what  basis  the  amount  of  the 
award  sliould  be  made. 

Tlie  facts  were  that  the  man  had  been  in  the  employ- 
ment of  the  respondent  company  for  many  years  before 
the  accident,  and  liad  during  the  previous  ^\\elve  months 
been  absent  on  several  occasions  for  his  own  purposes, 
periods  amounting  in  all  to  several  weeks. 

It  was  contended  on  his  belialf  that  the  right  way  to 
arrive  at  liis  average  weekly  wages  was  to  take  the  total 
amount  earned  during  tiie  preceding  twelve  months  and 
divide  this  sum  by  the  number  of  weeks  lie  actually 
worked.  On  the  other  hand,  it  was  contended  for  the 
respondents  that  tlie  sum  actually  earned  during  the 
twelve  months  nuist  be  divided  by  fifty-two,  the  number 
of  weeks  in  tlie  year. 

The  county  court  judge  adojjted  the  first  method, 
with  the  result  tliat,  the  divisor  being  less  than  fifty- 
two,  the  average  of  the  weekly  wages  on  which  the 
compensation  was  bused  was  higher  than  it  would  have 
been  had  the  method  contended  for  by  the  respondents 
been  adopted.  The  respondents  appealed.  It  was 
argued  for  the  workman  in  the  Court  of  Appeal  that 
each  absence  from  work,  although  but  for  a  short  time, 
constituted  a  break  in  the  service,  and  that  a  new 
contract  of  employment  commenced  each  time  the 
workman  returned  to  work.  In  answer  to  this  argument 
the  court  pointed  out  that  the  finding  of  the  county 
court  judge  was  that  the  eniiiloyment  was  continuous, 
and  held  that  the  contention  that  these  absences  consti- 
tuted a  break  in  the  service  was  not  open  on  the  appeal. 

The  court  laid  down  the  rule  that  where  the  employ- 
ment for  the  twelve  months  preceding  the  injury  was 
continuous,  the  mode  of  arriving  at  the  average  weekly 
earnings  which  the  employers  contended  for  was  correct, 
viz.  to  take  the  total  amount  earned  during  the  twelve 
months  and  to  divide  that  amount  by  fifty-two. 
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Tn  another  case,  l^ricr  v.  ^ftll■>ltl<•)l  nud  Soiih  (7),  the 
same  point  arose  in  a  Komewliat  difterent  form.  The 
(Mnploynient  in  this  case  liad  been  continuous,  but 
(hn-injj;  the  latter  part  of  the  time  the  wap;es  liail  l)een 
increased  in  conse(juence  of  the  workman  l)eing  pro- 
moted to  more  responsil)le  work.  The  ([uestion  was 
whether  tlie  compensation  sliould  l)o  calculated  accord- 
ing; to  the  rule  laid  down  in  the  last  case,  or  on  the 
weekly  earninf^s  actually  earned  since  the  time  of  the 
promotion.  It  was  ai'p;ued  on  belialf  of  the  workman 
that  tlie  words  in  the  First  Schedule  (1  (b)  ),  "  if  he  has 
been  so  lonj,'  employed,"  should  be  construed  as  meaning 
if  he  has  been  so  lonp;  employed  in  the  same  work.  The 
court  rejected  this  contention,  stating  tiiat  in  its  opinion 
tlie  words  "  if  he  has  l)een  so  lon^  em[)loyed  "  referred  to 
employment  by  the  sanu^  employer,  and  not  '  'employ- 
ment in  the  same  capacity. 

(See  noN,-  Sched.  1  ("2)  (c)  which  defines  "  employment 
l)v  the  same  I'lnployer  "  to  be  "  employment  in  the  grade 
in  which  the  workman  was  employed  at  the  time  of  the 
accident.'") 

In  the  case  of  Jones  v.  (hran  Cixil  Cn.  (;■)  the  question 
as  to  the  mode  of  ascertaining  the  weekly  earnings  arose 
on  the  following  facts  : 

The  app<41ant  was  a  workman  in  the  employment  of 
the  Ocean  Coal  Co.,  who  wtre  colliery  proprietors. 

Tlie  appellant  met  with  his  accident  on  October  :^rd, 
1h;>S.  lit!  had  been  in  the  employment  of  the  respon- 
dents from  the  month  of  October,  1807,  and  thence- 
forward up  to  March  IJlsl,  IH'.IK,  upon  the  terms  of  an 
agreement  as  to  wages  dated  .January  1st,  1802,  made 
between  the  South  Wales  colliery  proprietors  and  the 
miners.  Tliis  agreement  was  terminated  by  a  six 
months'  notice  given  by  the  miners,  and  thereupon  the 

(.,,  [1809'  1  Q.  B.  4113 ;  OS  L.  .1.  Q.  B.  :W7 ;  80  L.  T.  15;  15  T.  L.  B. 
181. 

()■)  ^1899]  2  Q.  B.  121  ;  C8  L.  J.  Q.  B.  731 ;  80  L.  T.  582;  15  T.  L.  R. 
339. 


3ri:TH(»l»    OK    As(KI!T.\rMN(i    "EAKMNYis/'  ol.'] 

individual  contract  between  the  appellant  and  respon- 
dcjiils  was  terminated  by  a  one  month's  notice  siven  by 
tlie  respondents,  which  notice  expired  on  March  lilst,  189H. 
Tlie  South  Wales  coal  strike  or  lock-out  tht^n  inter- 
vtMied,  and  lasted  from  April  1st,  Is'tH,  to  September 
r)th,  18!>8.  On  September  12th,  1898,  tlie  miners, 
iiieludinpr  apiiellant,  returned  to  work  under  an  af,'ree- 
mt'ut  which  differed  in  its  terms  from  that  under  wliicli 
tliey  lia  !  l)een  employed  before  the  strike.  The  county 
court  ju<l;:;e  assessed  the  man's  compensation  jjy  addinj^ 
tile  waj,'es  earned  by  liim  during'  the  period  \vlien  lie 
was  working,'  for  resi)ondents  at  the  connnencement  of 
the  twelve  months  prior  to  the  accident  to  the  waj,'es 
earned  l)y  him  duriat,'  the  period  after  the  strike  was 
over  and  dividing  tliis  sum  ])y  the  lunnber  of  weeks 
(hu-ing  which  the  appellant  was  at  work  during  the  two 
periods. 

The  workman  appealed  :— The  Court  of  Appeal  heid 
that  this  basis  of  assessing  damages  was  wrong.  That 
tlie  employment  referred  to  in  s.  1  (b)  of  the  First 
Schedule  to  the  Act  of  1897,  was  contiimous  employ- 
ment, and  the  relationship  of  master  and  servant  must 
exist.  That  the  period  during  which  the  strike  or  lock- 
out continued  constituted  a  break  in  the  employment, 
and  that  the  compensation  nmst  be  based  on  the  wages 
earned  during  the  latter  period  only. 

In  delivering  jud;.'ment,  l)oth  VArGHAX  Williams  and 
Homer,  L..J.T.,  use  the  expression  "  that  the  employment 
must  l)e  substantially  continuous  "  ;  VAroiiAX  Williams, 
L..1.,  pointing  out  that  "  practically  no  employment  exists 
as  to  which  it  can  be  said  that  there  has  been  no  break  in 
lime,"  and  Romei-.,  L.J.,  adding,  "  J  agree  that  holidays, 
lor  instance,  intervening  would  not  necessarily  prevent 
Uie  employment  being  continuous.  Again,  if  the  work- 
man tliough  willing  to  work,  could  not  through  slackness 
"i  trade  get  continuous  employment  from  the  employer, 
I  should  not  let  that  circumstance  weigh  with  me." 

E.L.  .)    , 
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In  Apjihhii  V.  Jfornilr/i  Co.,  followed  in  Lnratt  v. 
JIdisrIrii  Co.  (x)  the  (luestion  involved  in  the  lirst  appeal 
wuH  again  the  riK'it  method  of  ascertaining  on  what 
principle  the  amoinit  of  "  average  earnings  "  should  bo 
based. 

The  workman  in  respect  of  whose  death  compensation 
had  l)een  awarded  was  eniployeil  by  the  Ilorseley  Com- 
pany as  a  riveter  at  il'l  10.*;.  a  week.  In  March,  lH!)(j, 
lie  met  with  the  first  accident,  which  disabled  him  from 
working  for  eleven  months.  During  this  period  he  was 
not  dismissed  by  the  employers.  In  February,  18!)7,  he 
returned  to  woi-k  again,  and  was  then  employed  a",  time- 
keeper and  stock-keeper  at  wages  of  MOs.  a  week.  He 
continued  at  this  work  and  in  receii)t  of  these  wages  until 
tlie  second  acciibnit,  wliich  occurred  to  him  hi  September, 
1H'.»7,  and  wliich  resulted  in  hi.';  death. 

The  (piestion  upon  these  facts  was,  upon  what  scale 
must  the  earnings  be  calculatcid  and  comi)ensation  given. 
For  the  emi)Ioyers,  it  was  argued  that  the  employment 
was  either  continuous,  in  wliich  case  the  time  during 
which  tlie  man  was  disabled  l)y  the  iirst  accident,  and 
was  earning  iKjthing,  would  have  to  be  taken  into 
account,  or,  if  not,  tlien  the  eleven  months  of  absence 
constituted  a  l)reak  in  the  employment,  and  the  com- 
pensation nnist  be  l)ased  on  the  wages  earned  since  tlie 
return  to  work.  viz.  :i0.s.  a  week.  It  was  argued  r,,iitm, 
that  a  distin-^^tion  nnist  be  drawn  between  employment 
and  actual  employment.  That  the  contimujus  employ- 
ment had  existed  for  tlie  three  years  but  the  actual 
employment  less,  and  tliat  the  average  earnings  should 
be  arrived  at  1>y  taking  the  total  wages  actually  earned 
during  the  iireceding  three  years,  i.r.  in  the  two  periods 
during  which  the  workman  was  employed,  and  dividing 
tliis  sum  by  tlie  number  of  weeks  actually  worked. 

(SI  I  l«'i',»j  i2  (^  i;.  021 ;  0-^  i,.  -T.  Q.  1'..  SO'J;  KO  L.  'P.  H5:i  ;  15  T.  L.  U. 
1 10  '  and  see  ]l,illi,nr,iii  v. .'  ■  ./'<.s  rnnltiui  ( '.'.,  i  I'.IOl  i  1  Q.  J'..  'JG  ;  70  L.  J. 
( >    B.  J2  ;  S3  L.  T.  465  ;   ll      .  h.  11.  12. 
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The  court  rejected  this  argument,  and  held  that  the 
eoinpeuHation  must  be  l)ased  upon  the  wa^'es  earned  in 
the  one  period  (Uu-inp;  which  the  workman  had  last  been 
employed. 

In  giving  judgment,  A.  L.  SMrrii,  L.J.,  said  that  in  his 
opinion  there  had  been  a  break  of  eleven  months  in  the 
employment  of  the  deceased.  Thi  second  employment 
was  in  (piite  a  different  capacity  to  the  first.  In  his 
opinion,  throughout  the  sub-section  in  question  (s.  1  (a)  (i) 
of  Sched  1)  the  word  "  employment  "  ought  to  bo  read 
as  contiiuxons  employment.  Wlien  the  employment  had 
continued  less  than  three  years,  the  amount  was  to  be 
1  .">«;  times  Huj  average  weekly  earnings  of  the  workman 
during  the  period  when  he  was  in  fact  continuously 
fuiployed.  Here  he  was  continuously  employed  only 
from  Fel)ruary,  1897,  to  the  time  of  his  death,  and  in  his 
(the  Lord  .Tistice's)  opinion  the  county  court  judge  was 
wrong  in  reading  the  word  "period"  as  meaning 
l)erio(ls  (t). 

In  (iih'n  V.  lirl/nni  Smith  d-  (',>.  («),  the  employment 
was  very  irregular,  but  the  workman  had  been  employed 
In-  the  respondents  for  the  year  jn-ior  to  the  accident, 
with  die  exception  of  some  months  when  he  was  in 
liospital,  upon  a  greater  or  less  number  of  days  in  most 
weeks.  He  was  not  employed  by  the  respondents  from 
ihe  '2iid  to  the  10th  of  November,  but  from  the  11th  to 
till!  -iSth  of  that  month  he  was  so  employed,  and  on  tho 
liist-named  day  he  met  with  the  accident  for  which  he 
claimed  compensation.  Tho  {arbitrator  found  that  the 
int(;rval  between  the  2nd  and  10th  of  November  con- 
stituted a  break  in  his  employment,  and  assessed  the 
compensation  on  the  basis  of  the  earnings  from  the  11th 
of  November  to  the  day  of  the  accident.  The  Court  of 
Appeal  upheld  th-'s  finding. 


{')  Sec-  llcu'hU  V.  Hrpbnni  .£  Co.,  10  T.  L.  11.  'A). 

In)  [1003]  1  K.  13.  843  ;  72  L.  J.  K.  B.  5C'J  ;  88  L.  T.  754  ;  19  T.  L.  H. 


; 
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Tlio  nhnve  cases  turned  chieHy  on  tlie  method  of 
nscertiiininf,'  the  period  or  periods  during;  wliieli  the 
eiirnin;;s  were  to  lie  calenliitcKl,  when  at  all  events  sonie- 
tliin;,'  like  continuous  enil)lo\nu'nt  existed,  and  the  effect 
of  ii  "  hreak  "  in  the  einplovnienl. 

They  show  that  employment  is  to  Ix;  re^'arded  as  con- 
tinuous if  there  has  heen  no  hreak  in  the  relationship  of 
employer  and  workman.  It  is  not  necessary  that  the 
work  should  he  continuously  performed,  or,  in  other 
words,  tliat  the  workman  should  always  he  at  work. 

])Ut  all  the  ahove-mentioned  casi'S  nuist  now  he  con- 
sidered in  the  lij^ht  of  the  provision  in  the  present  Act 
(Sehed.  1  ci)  (c)  )  as  ti>  what  constitutes  "employment  hy 
the  same  employer."     See  jioat,  ]»p.  'i'l'>     H-i". 

AvKItAOE    WkKKLY    E.MiNlNOS    I'NIilOr.    A(  T    OF    1H'.»7. 

Average  Weekly  Earnings  under  Act  of  1897.     The 

legislature,  hy  what  seems  an  inexcusahle  omission, 
laid  down  in  the  Workmen's  Compensati(m  Act,  18<»7,  no 
principle  for  arriving'  at  the  hasis  of  calculating  the 
earnings  of  any  workman,  except  one  who  could  he  said 
to  have  averaf^e  weekly  wages  in  the  servic*^  of  his 
employer.  To  no  sinf^de  memher  of  Tarliamen:  seems 
the  thought  to  have  occurred  of  the  lar<,'e  nund/^ri  of 
workmen  wlio  work  hy  the-  joh,  hy  the  day,  or  even  hy 
tlu'  hour.  As  stated,  the  compensation  nuist  he  fixed 
upon  the  rate  of  the  wa^jes  earned  in  the  service  of  the 
employer  with  whom  the  workman  was  enf:ap;ed  at  the 
time  of  the  injury.  A  workman  who  is  paid  for  johs 
executed  casually,  or  who  works  for  various  employers 
intermittently,  has  strictly  no  averaj^'e  irrrUi/  wages  in 
the  service  ' ''  iliat  employer. 

The  ditirtculties  surrounding  the  question  proved  so 
great  that  the  Court  of  Appeal  felt  itself  compelled  (./) 

ir)  In  Liisonx  v.  Kiiovirs.  riOOOl  1  0.  B.  780  ;  GO  I..  J.  Q.  B.  4 19  ; 
R2  Li.  T.  18'j;  16  T.  L.  K.  'ifll ;  folfowed  iu  tlie  case  ot  Smart  v.  Mxun, 
[1900]  2  Q.  B.  95 ;  60  L.  J.  Q.  B.  598  ;  82  L.  T.  489 ;  16  T.  L.  R.  335. 
ThebC  cases  were  reversed  iu  the  House  of  Lords,  see  -.njia. 
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to  (lt,'cliU-e  the  eoustriictiDii  of  tlie  words  to  iiienii  that  no 
workiuiiM  who  had  not  worked  for  the  yaiiiu  employer  tor 
ill  least  two  weeks  l^efore  tlie  aecidunt  was  within  the  Act 
at  all. 

'I'liis  was  an  amazing  result,  prohably  never  cont(!m- 
jilatid  hy  I'arliament,  hut  it  was  arrived  at  hy  ^'ivinf,'  the 
words  used  in  the  schedule  the  nieaniuj;  they  ordinarily 
convey. 

In  one  case,  however  {irHlifiiis  v.  I'lmhon  (i/)),  where 
the  workman  had  in  one  week  heen  employed  for  lliree 
days  and  a  half  at  ')s.  a  day,  the  Court  of  Appeal  refused 
to  int(;rfere  with  an  award  giving  compensation  at  llus 
lale  of  7.V.  (')(!.  a  week,  which  was  founded  upon  the 
Jinding  in  fact  of  the  arbitrator  that  the  average  weekly 
earnings  of  the  workman  was  15s.  a  week. 

This  case,  however,  did  not  really  conflict  with  the 
cases  of  Li/mms  v.  Kiioulm  and  Stiutrt  v.  Ni-ioii,  cited 
l)el(jw.  The  appeal  was  brought  by  the  workman,  who 
argued  that  the  award  ought  to  have  been  made  on  the 
basis  (jf  ;{0s.  a  week,  as  that  was  the  rate  of  wages  at 
wliich  he  was  working  at  the  time  of  the  accident. 
There  was  no  cross  appeal  by  the  emi)loyer  raising  the 
contention  that  the  applicant  had  no  average  weekly 
earnings,  aiul  consequently  was  not  entitled  to 
compensation. 

Decision  of  House  of  Lords  in  Lysons  v.  Knowles  and 
Stuart  r.  Nixon.— Although  the  interpretation  which  the 
Court  of  Appeal  felt  itself  eomi)elled  to  place  on  the 
Act  of  18'J7  was  overruled  by  the  House  of  Lords  in 
llie  two  cases  of  /-//.s«;/n  v.  Kuoirlrs  and  Stuart  v.  A'/,/-./;(  (:), 
this  decision  was  arrived  at  only  by  doing  violence  to  the 
words  of  the  Act,  in  order  to  carry  out  what  in  the 
opmion  of  the  House  of  Lords  was  the  obvious  intention 
of  the  legislature. 

(;/)  16  T.  L.  R.  42. 

(■)  [1901J  A.  0.  79;  70  L.  J.  Q.  B.  170;  84  L.  T.  G5  ;  17  T.  L.  R.  15G. 
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Ill  fiich  of  tlu!  !il)ovo  cases  tho  Court  of  Appeal  had 
lu'ld  that  the  workman  or  his  personal  representative 
was  not  entith'd  to  compensation,  upon  the  j,'i*oii"il  t'l'it 
ill  each  case  the  workman  had  heeii  employed  for  a  period 
of  less  than  one  week.  That  consecpiently  then?  was  no 
inatcriai  for  ascertain iiif,'  tins  avera^'e  weekly  waj^'es 
earned  in  tlu;  service  of  the  employer,  in  whose  seivice 
the  injury  was  sustained.  I'ut  in  another  way,  the 
ground  on  whicli  tins  Court  of  Appeal  hased  its  decision 
was  that  tho  workmen  in  question  had  no  average  weekly 
wages. 

The  House  of  Lords  decided  that  it  could  not  have 
heen  the  intention  of  the  legislature  to  exclude  all  work- 
men who  had  heen  in  the  service  of  tho  employer  less 
than  two  weeks,  and  who  otherwise  would  have  ham 
within  the  Act,  on  the  ground  alone  that  the  statute  did 
not  furnish  material  for  ascertaining  the  average  weekly 
wages  of  such  workmen.  It  was  pointed  out  that  the 
light  to  compensation  is  given  hy  the  Act  itself,  and  tho 
schedules  to  the  Act  only  point  out  tho  method  and 
manner  in  which  the  amount  is  to  he  arrived  at.  In 
the  words  of  the  Loud  Chascklloii  (the  Kaul  of 
Halsiu-uy)  (a) :  "  If  I  came  to  tlio  conclusion  that  there 
was  no  mode  hy  whicli  the  qiiaiitiun  could  he  fixed  in  the 
schedule,  1  should  still  he  of  opinion  that  there  was  no 
repealing  of  the  right  which  had  first  heen  granted,  and 
■  that  hy  arhitration  or  hy  some  other  means,  which,  I 
think,  would  he  quite  within  the  powers  of  the  Act,  the 
comiiensation  should  he  ascertained." 

The  decision  of  the  House  of  Lords,  therefore 
estahlished,  that  no  workman,  otherwise  entitled  to 
compensation,  could  he  excluded  from  the  Act  of  lHi)7 
(either  on  account  of  his  lahour  being  intermittent,  or 
on  the  ground  that  tho  length  of  his  service  was  not 
sutVicieiit  to  enable  an  average  to  be  taken  of  his  weekly 
earnings.  But  the  Supreme  Court,  although  settling  the 
(a)  On  11.  8G  of  report  in  Law  Reports. 
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law,  iintl  dt'cliirin^'  tliiit  workiium  wIidso  iiviirufie  weekly 
(';iriiiiij,'.s  could  not  ho  asctirluiiuul  l)y  tliti  procosd  of 
L'lilL-iilatiiif^  tlio  imiouiits  aclually  wiriiud,  must  yet  receive 
couipi^iisiitioii,  did  not  iitteiiipt  to  point  out  tiu)  mode,  or 
iiuy  mode,  by  which  the  tiiuount  of  the  compeiisiition  is 
to  he  arrived  at. 

It  was  pointed  out  in  ar;,'ument  and  admitted  throu},di- 
oiit  the  hearing  of  these  cases  that  tiie  term  "average 
weekly  earnings "  can  only  refer  to  earnings  actually 
earned,  or  iirohlemalically  earned,  in  the  service  of  tiiu 
employer  from  whom  compensation  is  claimed. 

Indeed,  the  Order  of  the  House  of  Jjords  in  Lii-imis  v. 
KiHiirhx  altered  the  original  order  of  tht;  arbitrator  in  the 
case,  and  reduced  the  compensation  from  '21x.  to  l*2s., 
upon  the  ground  that  the  workman  had  worked  in  two 
(colliery)  weeks,  and  had  earned  Ox.  in  tsach  week,  and 
was  entitled  at  the  time  the  original  order  was  made  to 
certain  arrears,  namely,  ^O  per  cent,  of  his  average 
Weekly  earnings  for  four  weeks  (/<). 


Decisions  since  Lysons  i .  Knowles. — Suhseiiuently  to 
the  House  of  Lords'  decision  the  (question  was  recon- 
sidered, still  under  the  Act  of  1907,  by  the  Court  of 
Ap|)eal  in  the  light  of  the  judgments  and  opinions 
expressed  therein. 

The  cases  of  A /inn  v.  llurbriil'ic,  ll'luul'-  v.  Jilii/inii'ii 
Intii  Co.,  Liiiiii.'il,  and  JtHun  v.  lUijiiiiiifji  Iron  Co., 
I  jilt  if  til  {(■),  all  raised  the  point  as  to  the  proper  mode 
of  arriving  at  the  compensation  given  by  the  Act  of  1H!)7 
when  the  employment  had  been  for  a  period  less  than 
two  weeks. 

In  the  first  of  these  cases,  Ai/rrs  v.  Uiirhi'rhhji'f  the 
workman  was  killed  on  the  fourth  day  of  his  employment. 

{h)  Tliis  variation  of  the  order  of  the  arbitrator  is  set  out  at  the  end 
of  the  report  of  the  case  in  the  Law  Reports,  but,  by  a  mistake,  the 
fijriircs  !iri',  th^rn  rf^vorsnrl. 

(c)  Tleportod  together  in  Law  Reports,  [1902]  1  K.  B.  57  ;  71  L.  J.  K.  B. 
2S  ;  S.5  L.  T.  472  ;  IS  T.  L.  K.  20. 
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'I'luif  WHS  cviiU'iicM'  lliiil  \\inii  lie  tiiUi'td  ii|m)II  tlic 
work  ill  tile  cdiii'M'  of  wliicli  lie  iiicl  Ins  ilcalli  lit)  liiiti 
lictii  jiroiiiisftl  bv  tlie  ciiiitloyer  eniiilovmciit  for  sixty 
hours  II  utcK. 

'riic  aihiirutoi-  Imsi'd  his  liiidiiii^  upon  iiii  iivt'r!i<,'t) 
ACfkl.v  Wiv^u  of  sixty  hours  ii  wrck,  iiUhou^,'h,  in  fiicl, 
th(!  workiimu  hud  only  worked  four  days. 

The  Court  of  ApiHiil  upheld  tin  award,  siiyin;i;  that 
thert(  was  eviduiiee  upon  wliieli  the.  arbitrator  could  Ihid 
a  contract  for  contiiuious  eiiiploynieiit ;  that  since  tb  ) 
decision  of  the  House  of  Lords  in  Li/xniiH  v.  Kintiihx, 
where  the  »'niplayment  had  not  lasted  for  two  weeks, 
and  there  was  no  material  on  which  an  averaj,'e  of 
earnin;,'s  could  lu;  arrived  at,  it  was  open  to  an  arbitrator 
to  assess  coinpensution  on  the  i)est  material  available; 
and  in  this  case  there  was  evidence  of  a  weekly  contract 
at  a;,'ree(l  wa^jes. 

In  the  second  case,  Whrnlr  v.  lilii/ininii  linn  Co.,  J.u. 
workman  had  worked  continuously  for  ei^bt  days  at 
lixed  wa^'es  of  r>.s.  '■Id.  a  day.  lie  had  thus  necessarily 
worked  during  two  weeks,  thou^di  not  two  entire  weeks. 
The  arbitrator  awarde<l  coniiiensation  on  the  basis  of 
the  weekly  wa^es  l>einp;  six  da's  a  week  at  ").>.•.  '2(/.  a 
day,  or,  roughly,  :Jl.s.  ii  week,  it  was  argued  for  the 
employers  that  the  pro[)er  method  of  arriving  at  the 
comiteiisation  was  to  tak(i  the  total  wages  earnetl  in  the 
eight  days  and  divide  it  by  two,  as  there  were  earnings 
in  two  weeks,  and  thus  material  for  arriving  at  an 
average. 

The  Court  of  A[)peal  uiiheld  the  award. 

Collins,  M.ll.,  in  delivering  judgment,  says :  "  "When 
you  introduce  the  principle  laid  dov.n  in  LiiHium  v. 
KiiiiirliK,  you  are  [iroceeding  on  an  entirely  false  hypo- 
thesis if  you  try  to  measure  the  com[)ensation,  where  the 
period  of  work  has  l)een  less  than  two  weeks,  by  the 
standard  of  actual  factn  only.  To  do  so  is  to  confound 
the  actual  with  ilie  liypothelical.     When  you  have  the 


iictiial  fuel  i)f  two  weeks  ex|>iri.'(l  you  Imvt!  Iiistniy,  .'iml 
ynii  luiv»!  lilt'  iiccoiiiplislitMl  fiifts  of  liisturv,  and  upon 
lliiiii  voii  can  hiiho  your  ciileulatious  ucconlin^  to  llu! 
nilf  of  llu'  -chedulo.  iJut  wlu-re  you  have  not  two  whole 
Weeks,  tlifii  you  are  just  in  the  same  position  in  point  of 
law,  it  seems  to  me,  as  if  you  had  only  a  week  or  U-ss. 
Vnu  must  use  the  actual  as  a  stei)  to  the  hyiMjthetieal, 
and  not  as  itself  measurinj,'  the  whole  |)nssil)le  earnings. 
In  other  words,  you  art!  t.hlifjjtjd  to  use  th"  mate.ials 
iiefort!  you  in  formin;j;  a  fondusion  as  to  what  in;  would 
liave  earned  had  he  had  the  opportunity,  which  he  never 
had,  of  accomi)lishin^'  two  comidete  weeks." 

In  the  third  case.  Join  a  v.  Jlhi/nuiii/  Inni  ('.«..  the  facts 
Were  identical  vith  those  in  the  last  case.  The  award 
was  on  the  same  footiu},',  and  was  upheld  hy  the  Court  of 
Appeal  upon  the  same  reasoning. 

In  this  case  the  reasons  which  induced  the  House  of 
Lords  in  Li/kuiih'  (us,  to  reduce  the  award  from  2 In.  to 
l"2v.  (see  fiiitr,  p.  51;»)  were  pointed  out,  and  were  stated 
to  he  that  in  Li/hohh'  Cusr  there  was  no  evidence  on 
which  the  urhitrator  could  find,  nor  had  he,  in  fact, 
found  any  continuous  employment,  or  anything;  more 
than  mere  casual  employment  on  certain  days  in  two 
wet'ks  (f/). 

In  Jitnirs  V.  ttcraii  Coal  Co.  {,),  the  Court  of  Appeal 
held  that  the  average  weekly  earnings,  which  alone  cfjuld 
he  considered,  were  those  heing  earned  hy  the  workman 
at  the  time  of  the  accident,  and  that  a  fall  in  the  rate  of 
wages  in  his  district  could  not  he  taken  into  account 
Ihougli  the  workman  at  llie  time  the  claim  for  compensa- 
tion was  heard,  could,  if  the  accident  had  not  occurred, 
01  dy  have  heen  earning  the  reduced  rate  of  wages. 

Tlu!  ahove  cases  are  still  of  importance,  for  the  com- 
pensation  under   the   present  Act   for   total  or  partial 

(d)  Sec  also  Walters  v.  Clover,  Clayton  it  Co.,  18  T.  L.  R.  UO,  wliero 
tbu  same  priiiciplu  of  calculation  was  applied. 

U)  [1904]  2  K.  B.  213;  73  L.  J.  K.  B.  1)15  ;  90  L.  T.  b34  ;  20  T.  L.  K. 
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iiicapiicity  for  work  is  still  to  hn  l)iisi;(l  on  the  work- 
iniin's ''avt;r!ifj;e  Wfckiy  I'iiriiiuf^s,"  tliouj^h  the  schediilt! 
now  liiys  down  rules  which  Jii'e  to  l)e  appliel  to  aid  in 
tlK!  ascertaimnent  of  the  amount,  and  which,  as  will  he 
lua-eafter  seen,  provide  against  the  hardship  wliicli  arose 
in  the  administration  of  the  Act  of  1H!»7. 

Earnings  formerly  restricted  to  those  Received  from 
the  Employer  in  whose  service  the  Workman  was  at 
time  of  Injury. — It  was  never  douhted  under  ihu  Act 
of  1H<)7,  either  hy  tlio  Court  ot  Appeal  in  England  or 
the  Court  of  Session  in  Scotland,  or,  indeed,  hy  the 
House  of  Lords,  so  far  as  the  ([uestion  lias  l>e(^n  hefore 
them,  that  only  earninj^s  received  from  the  employer  in 
whose  service  the  workman  is  injured  could  he  taken 
into  account  in  computinj^  tlie  compensation  under 
the    Act    of     IH'M    {llatlntiniii    v.    Anjifs    l'rii:liii(/    ('•'., 

l.illiih'd   {  I  }  ;. 

Whatever  luudsliips  this  occasioned — and  it  s<mietim(!S 
led  to  hardship— tlie  courts  were  drivei'.  to  adopt  tliis 
construction  in  consequence  of  the  plain  and  uneiiuivocal 
words  of  tlie  schedule.  But  see  now,  jui-st,  p.  ;">27,  "Con- 
current Contracts  of  Service." 

In  tlie  case  of  liaiihtt  v.  'rattmi  <c  ,S'.i».s  (//),  an  arl)i- 
trator  who  had  to  estimate,  for  the  purposes  of  the 
^^■orkmen's  Compensation  Act,  1H!)7,  the  average  weekly 
earnings  of  a  casua'  dock  laljourcr,  arrived  at  his  finding 
hy  taking  into  consideration  the  average  weekly  earnings 
of  a  labourer  such  as  il'e  applicant,  taking  one  week  with 
another,  hy  whomsoever  em[»loyed.  The  Court  of  Appeal 
held  that  this  method  of  arriving  at  the  amount  of  com- 
pensation was  erroneous,  as  it  was  not  based  upon  the 
earnings  made  hy  the  applicijit  in  the  employment  of 
the  same  employer,  as  re(piired  hy  the  Act. 

(/ )  [1901]  1  Q.  15.  'm;  ;  7(1  L.  J  Q.  B.  VI  ■  m  L.  T.  165  ;  17  T.  I..  K.  42. 

(<;)  [1902]  1  K.  B.  72;  71  L.  .T  K.  B.  52  ;  85  L.  T.  531 :  IS  T.  li.  K. 
?.ft.  This  oasG  was  decided  sulisciuontly  to  the  decision  in  the  House 
of  Lords  ill  Li/suns  v.  Knuu'tcs. 
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Scottish  Decision.— In  Sniullv.  M<<  'onnirh  &  Kiriini  (li) 
tlui  Court  of  Session  inturprftftl  tlie  words  of  thu  first 
t^c'liciliile  in  the  same  niiumer  us  iihove. 

A  (lock  l!\l)ourer,  employed  ciisuiilly  by  the  respondents 
on  sevi^nty-seven  days   at   irn'p;nlar   intervals   during  ii 
to'.il  ;>t  liod  of  105  weeks,  was  injured  whilst  in  resjion- 
icnls'    sersij,',    and    claimed    compensation    under    tlu! 
Vovkmen's   C.mpensation    Act,   1H7'.»  :-//-•/</,  that    the 
rojHi-  principle  to  apply  in  assessing  compensation  was 
to  take  the  total  amount  earned  durini;];  the  whole  period, 
divide  it  by  the  number  of  weeks  over  which  the  employ- 
ment extended  and  thus  obtain  the  average  weekly  earn- 
ings (/■).     But  see  y».».v/,  p.  527,  "  Concurrent  Contracts  of 
Service." 


Method  of  Ascertaining  "Earnings"  or  "Average 
Weekly  Earnings  "  under  Act  of  1906.  -  The  Workmen's 
Compensation  Act,  1!>0(J,  now  lays  down  the  rules  to  be 
observed  under  that  Act,  for  the  purpose  of  ascertaining 
tile  "earnings"  or  "average  weekly  earnings"  of  a 
workman  entitled  to  compensation  under  the  Act. 
It  provides,  Sched.  1  (2)  : 

"For  the  purposes  of  the  provisions  of  this 
schedule  (./)  relating  to  'earnings'  and  '  averuge 
weekly  earnings '  of  a  workman,  the  following  rules 
shall  be  observed : 

"  (a)  'Average  weekly  earnuigs'  shall  be  computtul 
in  such  manncir  as  is  best  calculated  to  give 
the  rate  per  week  at  which  the  workman  was 
behig  rennnieraled.  Provided  that  where  by 
reason  of  the   shortness  of  the  time  during 

(/i)  1  P.  88:! ;  30  Sc.  I-  11.  700. 

(i)  In  this  case  it  might,  and,  we  think,  should,  have  heon  hold  tlmt 
thoi'Li  was  no  continuous  finploymont.  'riio  case  was  decided  hoforo 
7,i/.so(i.s-  V.  KiwwU's,  (intt;  p.  517,  and  at  a  time  when,  hut  for  treating 
the  <ase  as  one  where  continnous  employment  existed,  the  workman 
would  liave  received  no  compensation  at  all.  See  dibbs  v.  Dnnlup  iC 
(V,  lni>ntcd,m  So.  L.  H.  750. 

(i)  I.e.  the  First  Schedule. 


it 
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wliicli  llu!  workiiiiiii  has  beuu  in  llio  eiiiploy- 
inciit  of  liih  eui[)l(nt'r,  or  the  casual  iiaturi;  of 
Ihu  employineiit,  or  the  terms  of  the  eiuploy- 
uieiit,  it  is  impracticable  at  the  date  of  tlu; 
accident  to  compute  tlie  rate  of  remuneration, 
rei,'ard  may  he  had  to  tlie  averaj^e  weekly 
amount  which,  during,'  the  twelve  months 
previous  to  tlu;  accident,  was  being  earned  by 
a  pi'r.son  in  the  same  grade  employed  at  the 
sanu!  work  liy  the  same  employer,  or,  if  there 
is  no  person  so  employed,  by  a  jjersou  in  the 
same  grade  employed  in  the  same  class  of 
employment  and  in  tlie  same  district ; 
"  (b_)  When;  the  workman  had  enterwl  into  con- 
current contracts  of  service  with  two  or  mores 
employers  under  which  he  worked  at  one 
time  for  one  sucli  employer  and  at  another 
time  for  another  such  employer,  his  average 
weekly  earnings  shall  be  computed  as  if  his 
earnings  under  all  such  contracts  were  earn- 
ings in  tlie  employment  of  the  employer  for 
whom  he  was  working  at  the  time  of  the 
accident ; 
"  (c)  Emi)loyment  by  the  same  employer  shall  be 
taken  to  mean  employment  by  the  same 
emi)l(jyer  in  the  grade  in  which  the  workman 
was  employed  at  the  time  of  the  accident, 
uninterrupted  by  absence  from  work  due  to 
illness  or  any  other  unavoidable  cause. 
'•  (d)  ^\■here  the  einjiloyer  has  been  accustomed  to 
pay  to  the  workman  a  sum  to  cover  any 
special  expenses  entailed  on  him  by  the 
nature  of  his  employment,  the  sum  so  paiil 
shall  not  be  reckoned  as  part  of  the  earnings." 
The  above  provisions  get  rid  to  a  great  extent  of  the 

dirticulties  formerly  surrounding  the  expression  "  average 

weekly  earnings." 
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Several  Points  Demand  Consideration. — In  the  first 
l)liice,  the  intontion  is  tliat  the  workinnirs  compensatioM 
fsliall,  wliciiever  jxtKsihlc.  Iw  Itascd  iqioii  liis  actual  re- 
iiniueratidii  in  tlie  emi)]<)ynifiit  in  wIul-Ii  the  accident 
"ccm-red.  The  rule  is  that  his  actual  remuneration  is 
to  lie  liis  "  average  weekly  earninj,'s  "'  in  every  case  wliere 
ilie  application  of  sucli  rule  will  not,  owinj,'  to  oiu;  or 
otlier  of  the  circumstances  meiitioiieil  in  the  proviso, 
work  injustice. 

It  is  only  in  cases  where  it  is  "  impractical)le  at  the 
(late  of  the  accident  to  compute  the  rate  of  remuneration," 
that  oilier  rides  may  he  resorted  to.  It  i'  not  ini- 
practicahle  where  the  workman  h.cS  worked  for  .»vo  weeks, 
certainly  not  where  ho  has  worked  continuously  for  two 
weeks,  to  compute  tht*  rate  of  ri-muncration. 

Again,  tlie  section  speaks  of  it  iieiiig  impracticalile  to 
c(mipute  tlie  rafr  of  remuneration.  This  having  regard 
to  clause  (h)  siiuni,  douhtless  means  the  average  weeklv 
rate  of  remuneration  the  workman  was  in  tact  receiving 
for  his  laliour,  no  matter  from  whom  he  was  receiving  it. 
The  rule  which  may  he  adopted,  vhen  the  period  of 
employment  is  too  short  to  form  a  hasis  of  calculation,  or 
when  the  employment  is  casual,  or  the  terms  of  the 
employment  are  such  that  they  do  not  furnish  a  fair 
i)asis  of  calculat'on,  is  the  rule  laid  down  in  tlie 
P'mployers'  Liahility  Act,  1H80,  fdr  determining  the 
earnings  of  a  workman.  Regard  may  he  had  in  such 
cases  to  the  average  earnings  during  the  twelve  months 
preceding  the  accident  of  a  workman  in  the  same  gra<le, 
employed  at  the  same  work,  hy  the  same  employer,  or,  if 
there  is  no  such  person,  to  the  average  wages  of  that 
class  of  workmen  in  the  district.  This  rule  has  always 
worked  satisfactorily  under  the  Employers'  Liahilitv  Act, 
1880. 


Employment    by    the    same    Employer.— The   pro- 
vision, however,  in  clause  (c)  of  the  section  is  somewhat 
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peculiar.  Il  dt'inaiids  most  careful  eoMsidenitimi.  It  is 
advisable    to   consider    firstly    the  iiiiufj;   the   words 

seem  to  carry  when  read  in  eoinii  .on  witli  the  other 
parts  of  the  schedule,  and  secondly,  ihe  meaning'  that  has 
heen  attached  to  them  so  far  as  tliey  have  as  yet  been 
judicially  construed. 

Employment  i)y  the  same  employer  is  to  mean 
employment  in  tlui  same  "ftrade"  in  which  the  workman 
was  enjjja^ed  at  thi'  time  of  tlie  accident,  uninterrupted 
by  absence  from  work  due  t(>  illness  or  any  other  un- 
av()idabl(!  cause. 

In  the  Ih'sl  place  it  is  a  dehnition  applicaltle  to  the 
whole  of  the  First  Schedule  (Sched.  1  ('i) ).  It  there- 
fore sei'nis  to  control  tlie  expression  "  lli(!  same  employer  " 
when  used  in  clauses  1  (a)  (I)  of  tlie  scliedule  as  well  as 
wlieii  ustid  in  clause  1  (b)  of  the  same.  In  other  words, 
in  calculating:;  earninf:;s  in  case  of  death,  where  the 
workman  lias  been  employed  contiiiuously  tor  three 
years,  the  jieriods  of  absence  from  work  due  to  illness 
or  other  unavoidable  causes  oujj;ht,  it  is  tliought,  to  be 
disregarded. 

The  clause  seems  capable  of  carrying  two  meaninp;s. 
First,  that  a  chan^'e  in  the  f;rade  occupied  by  tiie 
workman,  or  an  interruption  of  his  work  throu;i;h  illness 
or  other  unavoidalile  cause,  are  each  to  be  considered  as 
a  break  in  the  employment.  Secondly,  that  though  not 
breaks  in  tlie  eni[)loyment,  tlu^  period  befon^  the  change 
of  grade,  and  tlie  periods  of  absence  due  to  illness  arc;  to 
be  entirely  disregarded  in  estimating  the  wages  earned 
during  any  given  period. 

^^■itll  regard  to  change  of  grade,  whether  it  be  correct 
or  not  to  speak  ct  this  as  a  break  in  the  emi»loyment 
when  in  fact  there  is  no  break,  is  immaterial.  The  effect 
is  tht^  same,  and  the  earnings  secured  before  the  clumge 
in  grade  cannot  be  taken  intoaccount.  As  to  interruption 
iiv  illness,  or  ('ther  luiavoidaljle  cause,  it  is  thought  that 
where  the  relation  of  emi)loyer  and  workman  is  not  broken, 
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tlic  words  mean  that  in  computing  cither  "earnings" 
or  "  average  weekly  earnin^'s,"  such  periods  are  simply 
to  l)e  disregarded.  Tlie  leading  idea  intended  to  be 
effected  by  the  clause  seems  to  be  that  neither  a  work- 
man nor  his  dependants  shall  be  at  a  disadvantage  as 
regards  the  amount  of  compensation  to  which  they  are 
entitled,  merely  from  the  fact  that  the  workman  to  whom, 
or  in  respect  of  whom,  it  is  payable  has  been  un- 
fortunately prevented  by  illness,  or  other  like  cause  from 
earning  what  he  otherwise  would  have  earned. 

Other  Unavoidable  Cause.  It  is  thought  that  the 
words  "  other  unavoidable  cause,"  cover  causes  personal 
to  the  workman  and  which  prevent  him  from  working 
although  willing  to  do  so.  Causes  rjnsilim  (tnurlx  with 
illness  are  covered  by  the  words.  They  may  indeed 
cover  more  than  such  cases. 

The  hyi)othetical  person  whose  wages  are  to  be  the 
basis  of  the  rate  of  remuneration  of  the  injured  workman 
must  be  one  (if  such  a  one  exists)  who  is  always  able  to 
work  whilst  work  exists  for  him  to  do. 


Conourrent  contracts  of  Serv.'ce. — The  provision  in 
clause  (b)  must  also  be  carefully  considered.  Tliis  clause 
speaks  of  the  workman  entering  into  "  concurrent 
contracts  of  service  with  two  or  more  employers."  Tliis 
of  course  means,  not  that  the  contracts  must  be  entered 
into  concurrently  but  that  they  must  be  existing  at  the 
same  time,  and  the  workman  working  at  onetime  under 
one,  and  at  another  time  under  another.  No  nuitter  how 
many  contracts  of  service  maybe  subsisting,  the  earnings 
under  all  are  to  be  deenuid  the  workman's  earnings  under 
tlie  employer  called  upon  to  pay  compensation.  The 
clause  says  nothing  about  the  contracts  relating  to  the 
same  class  of  work,  or  work  ijnudriii  iicinrix,  cij.  a  work- 
man under  one  contract  of  st^rvice  works  as  :i  porter  in 
a   warehouse   during    the  day-time,  and  under  another 
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i-ontmct  naming  coiienrrently,  plays  an  iiislnnnont  at  a 
tlu,,tn'  every  eveninj^.  He  receives,  say,  25s  a  Nveel<  as 
a  porter  and  'iOs.  a  Nveek  as  a  nu.sieian.  1  lu'  basis  ..t 
tlie  compensation  in  this  case  is  ir^s.  a  week,  llns 
..ppears  somewhat  hard  on  thi-  .■mployer  who  lias  lo 
pay  the  compensation,  and  especially  in  a  case  where 
thi'  accident  was  occasioned  by  the  serious  and  wilful 
misconduct  of  the  workman  himself,  an.l  permanent 
iniury  results. 

\pparentlv  in  the  ca>.  of  death  when  the  workman 
has  w..rked  three  vears  continuously  for  the  same 
,.,npl..ver  the  earnin-s  secure.l  under  a  concurrent 
contract  of  service  cannot  he  taken  into  account,  tor  the 
uords  of  the  clause  (2)  (h)  r.^fer  to  "  avera^-e  wekly 
■iu"<"  only  (/.K  If.  however,  the  workman  at  the  lime 
of'leath  lias  worked  for  the  same  employer  tor  a  period, 
sav  of  two  vcars  ami  a  half,  then  as  the  compensation 
must  he  hase.l  on  his  average  weekly  wa«es,  lus  earnings 
secured  under  a  concurrent  contract  of  service  must  he 
taken  into  account.  This  is  a  curious  position  and  pro- 
l.ahlv  undersigned. 

l'i,«  mere  fact  that  a  workman  in  addition  to  earnings 
received  from  an  employer  has  another  source  of  income 
not  coming  to  him  from  a  concurrent  contract  of  service, 
,Ioes  not  entitle  him  to  compensation  based  on  that  other 
source  of  income.  This  is  shown  by  a  Scottish  decision 
on  the  words  under  consideration,  given  in  the  case  ot 
(iilronx.MxrI.irainl  (Ithrr.^  (Lrilh  I'ixtnsx  Conninttrr)  ,/), 
^vhere  the  Court  of  Session  held  that  a  sum  r..ceived 
Aveekly  by  the  applicant  as  poor  law  relief,  could  not  be 
taken  into  account  in  assessing  his  compensation. 

It  is  apprehended  that  some  ditliculty  may  arise  with 
assurers  on  this  .luestion  of  concurrent  contracts.  The 
assurer  invariably  re-iuires  the  employer  to  set  out  the 

(,V,  This  has  now  been  de.,i,'1r,l  \v.  Kngland  {B^'clden  v.  London  and 
India  Docks,  '2  Buttcrworths'  C.  Q.  327). 
(;)  46  S.  L.  R.  325. 


3rETnOI)   OK    AsCKUTAINING    "  IvUtNIXCis."  niO 

iiniouiit  paid  to  oiicli  cl;isri  of  workniiui,  or  the  total 
amount  payable  to  tlie  whole  of  them,  and  tlie  assuraiico 
prenn'nm  is  l)ased  upon  tlie  Hum  so  stated.  It  is  helieved 
it  will  he  necessary,  when  the  employer  is  aware  that  his 
workman  is  working  for  other  persons  as  well  as  himself, 
to  slate  this  in  his  [)roposal  form  for  the  purpose  of 
insurance,  "Where,  as  may  often  hai)pen,  he  is  iKnf)rant 
<»t  this  fact  he  may  find  himself,  thou,':;!!  iusured,  liable 
to  pay  part  of  the  conipeusation  iiimself,  for  the  rights 
Inaween  himself  and  his  assurer  must  lie  regulated  by  the 
contract  entered  into  lietween  them.  Still,  if  the  assurer 
accepts  all  the  lialnlity  imposed  by  the  Act,  and  the 
projiosal  is  tilled  up  truthfully,  it  is  believed  the  assured 
will  be  fully  covered. 

Decisions  as  to  "  Earnings,"  and  "  Average  Weekly 
Earnings  "under  the  Present  Act.-  Several  important 
decisions  have  been  given  in  England  and  Scotland 
liearing  on  the  meaning  of  the  terms  '■  earnings,"  and 
•■average  weekly  earnings,"  and  the  principles  whicli, 
under  tile  i)resent  Act,  should  be  api)lied  to  their 
ascerlannnent.  A  luimber  of  cases  were  argued  in  the 
(nurt  of  Api)eal  during  Michaelmas  Term  of  1!)07.  The 
Court  reserved  its  decision  in  these  cases,  and  delivered 
judgment  in  them  together.  The  cases  were  /'-■////  v. 
li'rliiht  ;  Call,  V.  Fndrrirl,  Lri/lund  <0  ( '„.,  Lim'itnl ; 
H'lilri/  V.  (1.  11.  Kniiiortlij/,  J.i iiiit,,! ,-  mul  (ii>ii<ih  v. 
<  niir.'iliaii  Jirns.,  ( '///,/ ■■,/„/,  lAinitrd  (///). 

Uefon;  dealing  with  these  cases  individuallv,  the  Mastki: 
01-  thk  Rolls  iCozkn-s-Haudy,  M.K.),  and  Moi'ltox,  L..).. 
■Iiscussed  fully  the  general  meaning  of  clauses  1  and  2 
"t  the  First  Schedule  which  deal  with  the  amount  of 
cnuijiensation  recoveral)le.  Though  one  or  two  of  the 
'>i)servations  made  have  been  dissented  from,  and  >ubse- 
•luently  declared  to  be  too  general,  the  judgments  lay 

(;'.)  UL-puiLod  tojicthor,  [iuortj  1  K.  B.  441  :  77  L.  J.  K.  ii.  2;3C:  98 
I-  1 .  :W7  ;  21  T.  L.  H.  18(). 
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tlowii  iuniorliiut  i)riuci[)lL'.s  to    be    appliijd    in    asscs^sillg 
t'omix'iisiilioii  uiiilortliu  Act. 

Some  of  these  jji-iuciplcs  may  Ik;  talmlatcd  as  follows: 

1.  ^^'lle^o  a  workuiaii  lias  worked  idiitiiiiniiish/  Pm'  oiin 
I'liiployor  for  tlit,'  [leriods  lufiitioiii'il  in  tl  .s  Act, 
the  actual  history  of  the  workman  furnishes 
adi'(]uate  material  for  arriving'  at  his  earn- 
in^^s  in). 

1.  ^Vhere  this  is  not  the  case  the  dominant  principle 
is  to  be  found  in  the  first  sentence  of  the  clause, 
viz.  that  "avera^'e  weekly  earnings  shall  be 
computed  in  such  manner  as  is  best  calculated 
to  give  the  rate  per  week  at  which  the  workman 
was  being  remunerated." 

!$.  It  is  only  where  this  cannot  be  e.sthnated  from 
the  history  of  the  workman  himself  that 
the  arbitrator  iiki;/  (not  iiiii>it,  for  the  words 
are  not  mandatory)  have  regard  to  analagous 
cases. 

•1.  That  the  word  "grade"  refers  to  the  particular 
rank  in  the  industrial  hierarchy  occupied  at  the 
time  by  the  workman  in  (juestion. 

;'.  That  it  is  a  question  of  fact  whether  there  is  any 
"  grade  "  to  which  the  workman  belongs,  and 
likewise  a  question  of  fact,  what  are  the  average 
wages  earned  in  any  i)articular  grade. 

(!.  Although  the  workman  belongs  to  a  grade,  the 
l)ersonal  element  nmst  still  come  in,  in  deciding 
whether  in  that  grade  he  is  an  average  man,  or 
aliove  or  below  an  average  man.  The  good  and 
the  bad  members  of  a  grade  do  not  form  two 
grades. 

7.  The  wages  earned  at  the  time  of  the  accident 
cannot  be  the  sole  test,  but  an  adequate  length 
of  time  may  be  taken  into  account. 

(»)  But  sou  the  (jucstiou  of  iutorrui)tiou  by  illuess,  etc.,  discussed, 
yoit,  p.  532. 


If 
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S.  DavH  in  which  no  work  is  dono  ami  no  wat,'u.s  aru 

rarnt'il  niiiht  Im  (lisrcj^'anlcd  (/.). 
!l.  Any  stf[)   up,  or   kU'[»  down    from   ono  «,'rad(!  to 

another,  is   to   hu   ro^'ardod    as  commc'nfin;^'  a 

Ircsli  cmijloymc  lit. 

10.  In  calcidatin;,' any  of  thc'  periods  mentioned  in  s.  1 

yon  are  to  ilisn^'ard  absence  due  to  illness  or  to 
eaiises  l)eyond  the  coiiliol  of  the  workman,  and 
to  reckon  the  emitloyment  as  contimious  not- 
withstanding^ any  buch  absence. 

11.  An  increase  in  a  workman's  wa^jes  does  not  neces- 

sarily mean  a  chanj^e  of  <,'rade. 
1±  (Per  Flktcuiui   MoiLro.v,  L.J.)      Tliat  voluntary 
abstention  from  work  on  the  i)art  of  a  workman 
does  not  alter  the  rate  ut  which  he  was  beinj? 
remunerated  {qiioif,  and  see  jitmt,  pi).  533,  o'.M)- 
l:J.  Discontinuous  work,  owing   to  the  nature  of   the 
eniploynKsnt,  must    be    taken    into   account   in 
arriving  at  average  weekly  earnings. 
11.  Holidays  and   periods  when   work  is  customarily 
stopped  must  be  taken  into  account  in  arriving 
at  the  average  weekly  earnings,  but  not  casual 
or  accidental  stopi)ages. 
If).  If  the  period  over  which  the  computation  extends 
eml)races  more   than    the  average  of   cnforcinl 
stopi)ages,   a  part  only,  proportionate   to   that 
which   the   whole   period    bears   to   the    year, 
should  be  taken  into  account. 
In  the  above  judgments  the  court  does  not  deal  directly 
with  the  question  as  to  what  is  to  happen  in  case  of  death, 
where,  although  there  has  been  continuous  em[)loynient 
for  three  years,  the  work  has  been  interrupted  by  illness 
or  other  unavoidable  cause.     Botli  Cozkns-H.vudv,  M.ll., 
and  MouLTON,  L.J.,  declare  that  a  change  of  grade  is  by 
clause  2  (c)  a  break  in  the  employment,     ('onsecpiently. 

(o)  This  statomout  of  Cozkn-s-Haudv,  M.li.,  was  far  too  geucial,  and 
Las  biicu  duclaiuj  to  he  so  by  himself. 


.';!_'       Till,    \\'nl!K.Mi;N's    ( '(tMI'llNN AIION    A(l,    llHMl. 


ill  till!  t'iisi;  ol  11  workinaii  who  Ims  worked  for  llirrc  yours 
(•(Hiliiiiinii.sly  ill  fact,  lull  1ms  t'liiiiij^'cil  his  ;,'rii(lr,  coiu- 
|i(iiMitiou  ill  rif-iii  rl  of  his  death  caiiiioL  he  calciduled  on 
lilt'  lliiff  yiard'  tariiiii^s.  JUil  they  do  not  seem  to 
i(';^ard  iiilerniiitioii  hy  illness  or  other  unavoidiihle  cause 
as  a  hreak  in  the  eniploymenl. 

The  .M.\sTi;ii  OF  THE  liOLLs  seems  to  say  that  no  allow- 
ance murtl  be  made  where  there  has  been  three  years' 
eiii|il()yment,  for  ahseiice  from  work  due  to  illness  or 
other  unavoidable  cause,  for  he  observes,  '•  Days  in  which 
no  work  is  done  and  no  waji^es  are  earned  must  be  dis- 
regarded, I  III  jit  ill  tlir  mil'  nixr  jiiniiiliil  jhr  in  s,  1  (a)." 

With  nuich  resiiect,  it  is  believed  that  this  view  is 
Mroii;^'.  As  jireviously  staled,  clause  i  (c)  applies  to  the 
wliole  of  the  First  Schedule,  and  defines  the  words 
"  eiiij)loymeiil  by  llie  same  employer  "'  as  used  in  s.  1 
(a)  (1)  in  the  sanu;  way  as  when  used  in  s.  1  (b).  The 
words  are  [)recisely  the  same.  Again,  under  the  same 
clause,  s.  (1)  (a),  if  the  emiiloyment  has  not  lasted  quite 
three  years,  or  there  has  been  a  change  of  grade,  then 
the  measure  of  compensation  is  1;"j(5  times  the  aririnii' 
irnUii  irinjix,  and  in  considering  what  these  really  are 
clause  *2  (c)  must,  it  is  tiiought,  be  taken  into  account. 
It  has  been  said  that  when  you  have  three  years'  employ- 
ment wilii  the  same  employer  vou  have  history,  and  have 
only  to  add  together  the  wages  earned  during  this  period 
to  arrive  al  the  compensation;  and  this  was  so  under  the 
Act  of  IH'.I".  ]{ut  the  present  Act  says  that  wherever  you 
find  in  Schedule  1  the  expression  "  emido^-ment  b}- the 
same  employer "'  you  must  give  to  that  phrase  the  mean- 
ing and  iiUeriiretation  given  to  it  in  clause  "2  (c). 

Argumeiils  adduceil  from  illogical  results  have  never 
been  strongly  relied  on  in  thi;  construction  of  Workmen's 
Compensation  Acts,  but  it  may  be  pointed  out  that  if  ill- 
ness is  not  to  1)6  taken  into  account  where  the  employ- 
ment has  lasted  tor  three  years,  but  must  be  taken  into 
account  where  it  has  lasted  two  years  and  eleven  mouths, 
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l(ii;,'lli  III   sii'vico  in  tlic  Di'diniiry  cnsc   is  iv  <lisa<lvaiilii;,'o 
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Scottish  Decision  on  Same  Point.-- Sn.m  uft.  r  tin- 
allow  ll.•(•i^il)lls  were  ;,'ivcn  the  (iiiolinn  canit'  licfurc  tln! 
Cuiirt  (if  Session  in   Scoiliind  in  C^irh,-  v.  .f,,l,,i  l.mni  a- 

Sniis  t>i\.      Till'    liOlih    l'l!Ksi|.|;\T    (|,()nl    |)|  \|;ni\)  <^';ivc  ii 

most  iiiiic  and  cNliiiiistivc  iironomict'niciil  us  to  tlic  niciin- 
iii^'  of  llif  clauses  in  Scliediile  1  doalin;,'  with  coinpeiisii- 
lion.  Tho  whole  judgment  well  repays  perusal.  Tin; 
l'i;i;siiir.\T  deals  with  the  Miij^'lish  jiid<:jnients,  and  )ij,'rees 
with  tiic  jiid^'e.s  that  the  leading;  proposition  as  to  averaf,a) 
weekly  eariiiiifjs,  is  tli(!  one  which  says  they  shall  he  coni- 
jiiited  in  such  manner  as  is  best  ciilciilated  to  j,'iv(;  the  rate 
per  week  iit  which  the  workman  was  heinj,'  rennnierated. 
lie  then  pr(X'ee(ls  :  "You  must  cut  yonrscdf  loosi;  fron: 
wli.it  I  may  call  the  circumstances  of  the  moment,  and 
take  ii  hroad  view  of  the  matter  in  order  to  p;et  at  trulv 
what  the  workman  was  in  the  hahit  of  earninp;  week  hy 
week."  He  linds  lault  with  the  statement  of  Cozens- 
Hauhy,  ^r.R.,  that  "days  in  wliich  no  work  is  done  and 
110  wages  earned  are  to  be  disregarded"  as  nnicli  tf)o 
general,  and  agrees  with  ^[oii.ton,  L..T.,  as  to  the  dis- 
tinction between  absences  which  are  due  to  something 
personal  to  the  workman  such  as  ilhu'ss,  or  to  accidental 
stoppage  of  the  works,  and  absences  owing  to  regular 
liolidays  in  the  course  of  the  emi)loyraent,  and  as  to  the 
method  of  calculation  in  such  cases.  He  does  not  a^ree 
ihat  if  a  man  earning  f*2  a  week  does  not  choose  to  go  to 
work  for  a  particular  week  that  does  not  alter  the  fact 
that  the  weekly  rate  at  which  he  is  being  remunerated  is 

(/.)  The  author  took  soiuo  part  iii  tliosottlemont  of  tlie  cliuises  of  the 
Act  of  190G.  The  intoutioii  of  clause  2  (c)  was  that  neither  a  workman 
nor  his  dependiiuts  should  lie  handicapped  as  ri^f<ards  the  amount  of 
compensation  payable  in  case  of  death  or  incapacity  by  the  fact  that  the 
workman  was  unfortunately  a  delicate  man,  and  perlians  unusually 
subject  to  illness.  Of  course  tlie  intention  aimed  at  may  not  have  beoa 
cfTeeted. 

(q)  [1908J  S.  C.  1198  ;  45  .S.  L.  U.  OdS. 
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l'"2  (/■).  Witli  rcuaril  to  clmiso  2  (c)  he  sii\>i.  "  ]  tliitik 
tlid  viow  of  tlic  Icj.'isliilurt'  in  siili-s.  (ci  was  Hinijilu 
t'ti(»uj:;li,  and  it  applii'S  ii"t  only  tf>  llir  llirrf-vciir  period, 
liiiL  also  III  till'  oiM'-ytar  pt  rioil.  W  Ikit  yoii  liavc  >^()t  n 
wnrkiiiaii  willi  oiio  year's  fXptM'it'iicc,  tlicii  \(n\  liavo  j,'ot 
11  Ion;,'  ciioii;;!!  period,  and  yon  may  tak»^  it  that  llio 
It'n;,'tli  of  tilt'  period  will  {,'ivt'  a  fair  av('raf,'e  for  llif  pcrsorj 
conLMriicd.  The  ditlicnlty  conies  in  wliere  yon  liavi^  not; 
f^ol  a.  ton;;  period,  Imt  wliero  yon  have  to  (ind  out  IIms 
weekly  avera;,'e  for  the  whole  of  the  man's  workin;,'  hfe 
Iiy  a  short  jieriod  of  work.  It  is  in  re;,'ard  to  this  that 
this  siih-seetioii  comes  in.  The  meanin;;  of  it  seems  to 
me  to  Ih'  lliis.  If  yoii  have  not  ;,'oL  tweh'e  months' 
experience  wliich  will  ;,'ive  yon  ii  law  for  that  [larticnlar 
man,  and  if  yon  liiid  that  the  period  is  so  short  durin;; 
which  he  has  heeii  workiii.L,'  tliat  yon  have  to  ;,'o  to  some- 
liody  else,  not  liiin,  for  an  illustration,  tlien  yon  must  take 
somehody  (  Ise's  history,  as  that  history  is  nninterriipled 
liy  illness,  or  ahseiice  from  any  other  iinavoidahle  canst!. 
In  other  words,  yon  ai'e  not  to  assnnit;  that  hecanse  \. 
has  heeii  ill  for  so  m.iiiy  weeks,  and  consecpieiitly  f  .is 
reilnced  the  practical  amount  of  his  earnin;,'s,  that  ]{., 
if  he  iiad  heiii  workin;;,  wonld  havt!  heeii  ill  in  tho 
same  way.  .  .  .  ^^'hen  you  have  a  really  Ion;;  jjcriotl 
l)ractically  you  ;,'et  suidi  illnesses  as  a  man  in  his  life  is 
snhjectcil  to,  lait  where  you  calculatt;  upon  ii  short  period, 
as  evinced  hy  someliody  els(\yon  really  practically  assuino 
that  till!  man  would  never  Ixs  ill  at  all." 

If  the  ahove  illustration  means  that  in  assessing;  com- 
pensation, whethei'  on  a  thret;  years'  hasis  of  earnings  or 
a  out!  year's  hasis,  or  on  the  hasis  of  a  very  short  perioil, 


()■)  Tlii-i  ^ooiiis  to  Iio  an  uuforlunato  illuRtration  put  forward  by 
Mocr.TON,  L..I.  Of  ooursc,  a  man  wlio  absents  liinisclf  from  work  for  a 
week  may  still  be  a  man  cai)al)lo  of  earning'  t'J  [>or  week,  but  it  i.-i 
tbouRlit  his  absti'iitiuu  from  work  must,  alfcrt  his  av(>ra,i(u  earnings, 
otherwise  not  only  has  tho  man  who  works  only  every  othiT  week  tho 
same  average  wa-r:i  a:;  one  who  -.vorks  every  Vwii-k,  i<'.;r  .  ;,ir.-.u  2  (V)  as 
to  illness  and  unavoidable  eauses  bcins  exeluded  from  the  computa- 
tion of  avoraije  weekly  earnin,!,'s  wa  ■  useless. 


Mktmok  or  .\^('i:i!T\iMN(i  "  Iv\i!M\(is."       .'»;{.'» 

tli(<  "Illy  (lillVrciicii  is  tlmt  'i  t!u'  first  twn  Imscs  llio 
|u  rinds  (if  iihst'iu'o  frnm  woi  1;  due"  to  illness  or  other 
iiiDivoidnMo  Prtuso,  tlioiijjh  tlu'V  exist,  must  not  Ih-  taken 
into  iii':'oiiiit  for  till'  ])ur|)ost'  of  lesseiiiiij^  the  eonipensa- 
tioii,  wliilst  on  th(^  tiiird  hiisis  the  liypotheticiil  worknmii 
is  to  ho  deenieil  iievei'  to  he  ill  at  alt,  such  ii  view  is,  in 
the  opinion  ot  the  writer,  eorn-et.  If,  on  tlm  other  hand, 
the  l;Oiii>  I'lii'.snu'.Nr  means  to  say  that  where  yon  have 
tlie  loni;  period  of  three  y(>ars,  or  even  one  year,  to  rriiido 
yon  the  actual  amount  earned  in  either  of  theso  periods 
is  the  hasis  of  the  com])ensation  irrespective  of  whether 
or  not  it  has  heen  interrui'ted  liy  illness,  then  it  is 
tliou^'ht.  witli  res[)ect,  tii:it  such  a  view  is  erroneous. 

Decision  of  House  of  Lords. — Tim  ri^-ht  un  thod  of 
calculating'  comiieiisation  wliero  the  work  is  interruptiMl 
hy  illness,  holidays,  or  stoppa^'es  incident  to  the  industry, 
was  af:jain  considered  in  the  case  of  Onslmr  v.  ('(iiiiimh 
(liiisr  Cnlliiii/  Co.,  Liiiiifi'il  (s).  A  miner  who  had  hecui 
eulirely  incapaciiated  for  work  hy  an  accidi-nt  had  worked 
for  the  einployi'rs  in  the  same  fjradts  durinj,'  the  twelvo 
months  innnediately  precedinj^  such  accident.  IIo  earned 
dtu'iiif,'  this  twelve  months  I'f'iK,  hut  only  actually  worked 
for  thirty-three  weeks.  The  remaining  nineteen  weeks 
of  the  year  the  arhitrator  found  to  h(!  made  up  of  four- 
teen weeks  of  stopjmf^'e  and  two  weeks  of  puhlic  holiday.s, 
lioth  of  which  were  normal  and  recof^'iiised  incidents  of 
the  emjiloyment,  two  weeks  when  the  workman  was  ill 
and  unahle  to  work,  and  one  week  when  he  took  a  holi- 
day, llild  (followinf.;  the  sugj^estion  of  ^[ori.roN,  L.J.,  in 
I'.'iilr;,  V.  Krninirtliii,  1!)0S,  1  K.  15.  141,  at  p.  HW),  that 
the  proper  method  of  comi)utinfT  the  workman's  "  average 
W(>ekly  earnings  "  was  to  first  divide  the  fOH  hy  BIJ  (tho 
numl)er  of  weeks  actually  worked),  and  then  from  the 
result  to  deduct  'I;,  the  differenco  between  the  full  number 

(s)  [1009]  1  K.  B.  352 ;  78  L.  J.  K.  B.  151 ;  25  T.  L.  R.  1C7.  lu  House 
ot  Lords,  78  Tj.  J.  K.  B.  C79 ;  25  T.  L.  II.  570. 
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<ii    weeks    ill    the   year,   and    the    nninlier   of    workin^r 
Aveelis. 

^  111  KiviiiK  j^(l^'nleIll  in  tlie  Court  of  Aijpeiil  in  tliis  cfiHo, 
('ozr.\.s-ir.\i!i)Y,  ^r.lJ.,  said  :  "  In  my  opinion  the  tnu*  test 
is  tin's  :  What  were  liis  (tlie  workman's)  earninrrs  in  n 
normal  week,  re^'ard  heiiif,'  liad  to  the  known  and  reco^'- 
nised  incidents  of  tlie  employment  •.'  Jf  work  is  discon- 
tiinioiis  that  is  an  element  which  cannot  In-  overlo(»ke<l. 
For  example,  if  the  normal  days  of  work  are  four  days  a 
week  foi-  which  20s.  are  paid,  it  is  a  fallacy  to  say  that  tho 
avera-^e  weekly  earnings  are  80.s.  That  is  not  the  rate 
])er  week  at  whiidi  he  was  heing  remunerated.  To  say 
that  he  got  ')s.  a  day  for  every  day  during  wliicii  he 
worked  does  not  involve  the  proposition  that  he  got  r>s. 
for  every  day  in  the  week.  Such  a  proposition  has  no 
warrant  in  fact,  and  I  decline  to  accept  it.  I  think  that 
days  in  which  no  work  was  done,  must  \n\  disregarded  for 
t!ie  pnr])()ses  of  the  division  of  the  total  wages  earned. 
That  reduces  the  lifty-two  weeks  to  thirty-three.  But  the 
sum  arrived  at  Ity  the  fraction  !:!1  does  not  represent  liis 
earnings  in  a  normal  week  or  his  average  earnings  during 
tile  whole  twelve  months.  It  represents  only  the  average 
during  a  portion  of  the  year,  namelv,  during  the  thirty- 
six  weeks  when  the  colliery  was  working.  In  other  words, 
the  true  result  is  rejiresented  hy  the  fraction  ^;!;  of  !:?*, 
Tliis  is  the  method  adojited  hy  the  learned  coui'itv  coiirt 
jiidgi'." 

This  decision  was  ajiproved  in  the  Ih.use  of  Lords. 
The  only  judgment  delivered  was  a  short  one  hy  the 
Loiii)  Cn.wcKLLoi!  (Lord  LonKiaiix).  The  only  "point 
re;illy  to  he  decided  was  the  right  mode  of  computing  the 
compensation  in  a  case  in  which  a  normal  and  recog- 
nised incident  of  the  work  was  fourteen  weeks'  stoppage 
and  two  weeks  of  general  holidays  during  the  year.  The 
Loiti)  CiiANCELLoit,  however,  went  further,  and  said  that 
"if  he  (the  workman)  takes  a  holiday  and  forfeits  his 
wages  for  a  month,  then  that  does  not  interfere  with 
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wli.it  lu!  can  earn.  It  is  only  tliat  for  a  niontli  he  did  not 
clioosti  to  earn  ;  so,  too,  if  there  he  a  casualty  accidentally 
sloppiiif,'  the  work."  This  statement  as  to  a  workraaii 
not  ehoosinj::  to  work  is,  it  is  true,  only  a  dictum,  hut  it 
(T-tiiinly  supports  th(>  statement  of  ^ron.Tox,  L..T.,  in 
/'./•/■'/  V.  II ■;•//////,  (iiih\  p.  r,;U,  which  statement  was  ohjected 
(o  hy  Lord  Diwkihn  in  ('(trtrr  w  .Joint  Laii;/  ,(■  Smix.aiitr, 
p.  .").•!:{.  If  the  Loiii)  CirANCKLi.oii  only  meant  that  a 
casual  holiday  may  Ijc  disregarded,  the  dictum  seems 
unol)jectionahle,  hut  if  ho  meant  that  if  a  workman 
(lelil)erately  ahstains  from  working:,',  say,  every  other 
week,  his  avera^'e  weekly  earnings  are  the  same  as 
lhos(i  of  a  workman  in  tlie  same  employment  who  works 
regularly,  it  seems  open  to  the  ohjections  urged  against 
it  hy  th(!  Lmu)  Pjsksidknt.  Take  an  extreme  case.  Two 
workmen  in  the  same  employment  for  one  year,  or 
something  less  than  a  year,  earn  regular  weekly  wage  of 
L-2  wlien  they  work  a  full  week.  One  works  regularly, 
the  other  is  of  lazy  and  dissolute  hahits,  ami  works  only 
one  week  out  of  every  two.  They  are  hoth  injured  in  the 
same  accident.  Are  the  average  weekly  earnings  the 
same,  and  is  their  compensation  to  he  the  same  ?  If  .so, 
the  man  who  does  not  choose  to  earn,  receives  1*1  a  week 
compensation  the  same  as  the  other,  i.e.  he  receives  tlic 
same  amount  weekly  that  he  has  heen  accustomed  to 
earn,  not  r>0  per  cent,  of  his  earnings,  hut  100  per  cent, 
it  is  thought  this  view  is  an  impossihle  one. 


C'OMPKNSATION    DCRIXG    DiSAlilLITY. 

As  to  Maximum  Weekly  Compensation  during  Dis- 
ability.— Where  total  or  partial  incapacity  for  work 
results  from  tlie  injury,  the  weekly  payment  is  not  to 
rirnil  50  per  cent,  of  the  workman's  average  weekly 
I  «rnings  and  is  not  in  any  event  to  exceed  I'l  (0-  This 
does   not   mean  that  in  ca.se  of  total  disahlement   the 

(/)  ScIkhI.  1  (1)  (b), 
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workman  is  necessarily  to  receive  tliis  ;"0  per  cent,  and  in 
case  of  partial  disaMement  so  much  of  it  as  the  arbitrator 
awarding;  the  comi)ensation  thinks  rififht.  The  arbitrator 
may  award  any  proportion  of  the  wages  not  exceedinj^ 
;"J0  per  cent,  in  cases  of  total  as  well  as  of  partial 
disijilement. 

(;{)  "  In  lixins  the  amount  of  the  weekly  payment, 
rej:;ard  shall  bo  had  to  any  payment,  allowance, 
or  l)enefit  which  the  workman  may  receive 
from  tlie  employer  durin;:;  the  period  of  his 
incapacity,  and  in  the  case  of  partial  incapacity 
tiu!  weeldy  payment  shall  in  no  case  exceed  the 
dirterence  between  the  amount  of  the  average 
weekly  earnings  of  the  workman  before  the 
accident  and  the  average  weekly  amount  which 
he  is  earning  or  is  able  to  earn  in  some  suitable 
employment  or  business  after  the  accident, 
but  shall  bear  such  relation  to  tiie  amount  of 
that  (litFerence  as  under  the  circumstances 
of    the    case  mav   appear    proj)er." — (Sched- 

1  m ). 

Tlie  above  i)rovision  varies  somewhat  from  that  con- 
tained in  the  Act  of  1H!>7.  1  )y  the  Act  of  18i)7  wages  paid 
by  the  employer  to  the  workman  during  his  incapacity, 
could  not  be  taken  into  account  by  the  arbitrator  in 
assessing  compensation. 

Now  he  must  take  into  account  "  any  i^ayment,  allow- 
ance or  benefit  which  the  workman  may  receive  from  the 
employer."  See  in  the  case  of  a  seaman,  Mrlhrmott  v. 
Oinirrs  nj  SS.  I'nitnMti),  ante,  p.  HO:). 

The  provision  that  the  compensation  is  not  to  exceed 
the  difference  between  what  the  workman  was  earning 
before  his  accident  and  what  he  is  alile  to  earn  after,  is 
new.  It  was  inserted  to  prevent  the  workman  making 
a  profit  out  of  his  accident  at  the  expense  of  his 
employer  (8). 

The  arbitrator  is  also  to  take  into  account  not  only 
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wliiit  tlu!  workman  in  caniins  but  what  he  in  al)lo  to  earn 
in  sonio  suitable  employment  or  business  ('ii;!). 

This  is  one  of  the  most  difiicult  duties  imposed  on  an 
arl)itnitor.  lie  may  think  the  workman  is  able  to  earn, 
but  not  al)le  to  obtain  work  b}-  which  he  can  earn.  Ts  ho 
to  read  tiie  words  "  able  to  earn  "  as  though  they  wero 
"  able  to  obtain  "  ?  In  some  cases,  no  doubt,  he  may  (see 
pnxt,  pp.  ()2!)-  (;:54). 

K.xn  under  the  corresponding  clause  of  the  Act  of 
IS!)",  where  the  woi'ds  "in  some  suitable  employment  or 
liusiness  "  did  not  apiKjar,  it  was  decided  that  the  average 
amount  which  a  workman  was  aide  to  earn  after  the 
accident  included  earnings  in  an  independent  business 
(Xnniiiiii  1(11(1  Jlinf  V.  ]riilil'T  (it)). 

"Able  to  earn"  does  not  mean  necessai'ily  able  to 
earn  at  his  former  employment,  but  at  any  suitable 
employment  or  business,  if  (probably)  it  is  shown  such 
cinployment  is  available  to,  or  might  with  reasonaldo 
etVort  be  obtained  by,  the  vcorkuiiin  (<  '(iiuiikU,  Lainl  .(To. 
\:l,Jt{r)). 

As  before  stated  (roitf,  p.  IH")),  no  weekly  compen- 
sation is  j)ayable  where  the  accident  does  not  disable 
for  one  week  (s.  1  (2)  (a)  ),  and  where  for  less  than  two 
weeks  no  compensation  is  payable  in  respect  of  the  first 
week  (Sched.  1  (1),  proviso  (a) ).  Where  the  disablement 
is  for  two  weeks  or  upwards,  compensation  is  payable 
throughout. 

In  IIIiii;iin>rfli  v,  IVahiisIri/  (r),  it  was  held  that  clause 
2  of  the  First  Schedule  of  the  Act  of  18!)7,  which  etuicts 

(It)  [1904]  2  K.  B.  2- ;  73  L.  J.  K.  U.  401 ;  90  L.  T.  531 ;  20  P.  L.  H. 
4ii7. 

(r)  2  Huttorworths'  W.  C.  C.  3GS. 

(.r)  [1900J  2  Q.  U.  142  ;  09  L.  J.  Q.  B.  519  ; 
2S1. 


2  L.  T.  647  ;  U)  T.  L.  11. 


Canadian  Notes. 

(24:!)  In  Roijlance  v.  Caiunlian  Pucilk  Rail.,  14  B.C.  11.20,  tlic  judge 
was  pivivirocl  to  nllow,  uiidor  tbo  Workmen's  Compensation  Act,  weekly 

instalments  iiggrojj.atir.g  $1500 as  rompou^ation  for  the  lessoned  chauccs 
of  employment  caused  by  the  loss  of  u  thumb. 


t    I 


."Id    Tin;  W.>i!KMi:\'s  roMPF;\)^.\Tio\  Act,  100(1. 

Unit  in  fixing  tlio  coinjjeiisatioii  regard  sliall  bo  liad  to 
wliiit  the  workiiinii  is  able  to  earn  after  tlie  accident,  does 
not  operate  so  as  necessarily  to  prevent  tlie  niaxiinuin 
rate  of  compensation  allowed  by  claus(>  1  (b)  being 
awarded,  even  wliere  there  is  a  capacity  to  earn  wages 
after  the  accident.     See  now  clause  :\,  t^iijini. 

Xntwithstanding  an  nnfortnnate  error  in  the  report  of 
tlie  judgment  of  ("omjns,  L.J.,  in  the  case  of  J'onijilin  ,/ 
V.  Siiiilhirdih  I'rrsa  (//)  the  decision  in  Illiniiirorth  v. 
W'lilmshii  (xiipni)  has  never  been  deimrted  fnmi.  It  was 
re-afHrmed  in  -fnnrx  v.  Linnlnii  an,!  Xmili  U'ist< ni  Ix'ttil. 
Cn.  (:)  where  the  MASTHni  ok  thk  lloij.s  corrected  the 
report  f)t  what  he  was  stated  to  liavc;  said  in  I'niiijtJnri/ 
V.  Soiitliiiarl.-  I'nss  (a). 

Any  weekly  payment  may  b(;  reviewed  at  the  reipiest 
either  of  the  emi)loyer  or  of  tlie  workman,  ami  on  such 
review  may  be  ended,  diminished,  or  increased,  subject 
to  the  maximum  an)ount  "laid  down  by  the  Act"  not 
l)eing  exceeded,  and  the  amount  of  payment  must,  in 
default  of  agreement,  be  settled  by  arbitration  (Sched.  1 
(Kin.  Hee  as  to  "  lleview  of  Weekly  Pavments,"  ^^(.s/, 
pp.  (127  -()41. 


\i 


The  Continuance  of  the  Compensation.  The  pay- 
ments in  H'spt^ct  of  total  or  partial  incapacity  to  follow 
the  employment  are  to  continue  as  long  as  the  incapacity 
continues.  Herein  lies  the  most  serious  part  of  the 
lialjility  imposed  by  the;  Act.  Assume  the  case  of  an 
injury  to  a  workman  resulting  in  the  loss  of  a  leg,  an 
arm,  or  an  t-ye.  This  may  cause  a  total  incapacity  for 
lite  to  perform  the  work  in  which  hi;  was  previously 
engaged,  ajid  in  any  event  must  bo  regarded  as  partial 
incai)acity  for  life.     The  jiaynient  in  such  a  case  may 

(;/)  [I'JOi:  1  l^  15.  Sfi  ;    70  I,.  J.  Q.  P..  48  ;    S:3  L.  T.  4G8-  17  T  L   U 
53,  correctod  in  tlip  T.aw  Hopoits,  [1902]  1  K.  H.  CI  n. 
(j)  W.  C.  Cases,  Vol.  IV.,  140. 
(./)  Seo  also  A7/i>  v,   Knntf,  W,  C.  C.  Vol.  H,,  p.  HG.     Times,  April 

;nii,  V.AM),  '    * 
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liiivo  to  continuti  for  lite.  It  is  provided  by  the  First 
Scheilule  (Sclied.  1  (17) )  that  after  the  weekly  payments 
liave  been  continued  for  not  less  than  six  months,  they 
can  be  redeemed  by  the  employer  by  the  payment  of  a 
lump  sum,  but  this,  where  the  incapacity  is  permanent, 
nuist  be  a  sum  sufficient  to  purchase  for  the  workman  an 
annuity  e(|ual  to  75  per  cent,  of  the  annual  value  of  the 
weekly  payments.  See  jxist,  pp.  041 — VA'-i,  "  Kedemi)tion 
of  Weekly  Payments." 

An  arbitrator  should  find  in  the  words  of  the  Act  that 
the  accident  has  resulted  in  total  or  partial  incapacity  for 
work,  though  in  a  Scottish  case,  a  finding  that  the  work- 
i.ian  "  was  permanently  incajjacitated  from  work  at  his 
trade  of  stonebreaking "  was  held  to  be  a  sutScient 
compliance  with  the  Act  {lioi/d  v.  Dithaitji  (h) ). 

If  the  injury,  although  amounting  to  a  maiming,  does 
not  cause  an  incapacity  for  work,  or  prevent  the  same 
wages  being  earned  as  were  earned  before  the  accident, 
no  power  to  award  compensation  exists. 

The  word  "  earned "  is  used  advisedly,  for  in  many 
cases  emi)loyers  take  their  injured  workmen  back  into 
their  service  as  soon  as  they  are  able  to  return  and  do 
any  work  at  all,  and  often  allow  them  the  same  wages. 

This  was  so  in  the  case  of  Iroim  v.  Iktriix  uiul 
Thinninx,  Liinitnl  (c).  A  boy  seventeen  years  of  ago 
had  been  injured,  with  the  result  that  one  of  his  thumbs 
had  to  be  amputated.  At  the  time  of  the  accident  his 
wages  were  9.v.  weekly.  He  was  absent  from  the  works 
eight  weeks,  and  on  his  return,  although  he  was  not 
employed  at  the  same  work  as  prior  to  the  accident,  he 
received  the  same  wages.  The  county  court  judge 
awarded  him  D-s.  a  week  for  the  period  during  wliich 
he  was  absent,  as  to  which  no  disjjute  arose,  and  awarded 
him  also  2s.  (>'/.  a  week  for  the  future. 

{!■)  [^wy■  S.  r.  S7;  46  f^.  L.  K.  71. 

(.)  [1899]  2  q.  B.  330;  6S  L.  J.  g.  B.  G73;  80  L.  T.  073;    and  see 
I'omjilui'i/  ^'-  Houthuiiik  Pras,  ante,  p.  540. 
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On  till)  second  iwrt  of  tlio  iiward  tlie  respoiulents 
apptiiilcd.  It  Mas  luld  ])\  tlio  Court  of  Appwil  tlmt  thcro 
WIS  no  ovidonco  hdovv.  tliu  county  court  judf,'(!  to  justify 
llu!  award  of  "is.  (\<l.  ii  week.  Tlio  boy  was  adinittt'dly 
recfivin;,'  the  same  Ava^t'S  as  buforu  the  accident,  and 
whilst  this  state  of  thinj,'s  was  continuing',  there  was  no 
power  to  make  an  award  for  future  compensation. 

13y  consent  of  the  apiJellants  the  order  was  reductnl  to 
ill!  award  of  hi.  per  week  in  order  to  lirin.i,'  the  case 
within  clause  12  of  Schedule  1,  under  which  clause 
weekly  j)ayments  mij^dil  be  reviewed. 

In  this  case  it  was  arp;ued  that  the  word  "  incai)acity  " 
in  clause  1  (1))  of  Schedule  1  should  be  construed  as 
meaning  incapacity  for  the  work  on  which  the  workman 
was  enp;a^ed  at  the  time  of  the  accident,  or  at  all  events 
incapacity  for  work  rjiisilnii  iinirrin  with  such  work. 

The  court  did  not  adopt  this  argument,  and  has  on 
several  occasions  refused  to  construe  the  word  "  work  " 
as  meaning  the  same  work  in  which  the  workman  was 
engaged  at  the  time  of  the  accident,  or  even  work 
rjiifiili'iii  <irn<  I'tH. 

The  plan  adopted  in  Loita  v.  Ihnics  and  Tiinminx, 
Ijinihd,  mtjira,  of  making  a  nominal  award  of  Id.  a  week 
to  preserve  the  workman's  rights,  has  since  been  often 
resorted  to.  It  is  convenient  for  the  workman,  but 
]-csnlts  in  a  very  uni)leasant  liability  being  left  upon  the 
employer,  and  moreover  does  not  seem  justified  by  any- 
thing contained  in  the  Act.  The  Scottish  Courts  have 
expressed  disapproval  of  the  course,  and  have  refused 
to  follow  it.     ^ee  jKi.sf,  p.  517. 

The  House  of  Lords  has  refused  at  present  to  express 
any  opinion  on  the  practice,  see  Xirh,)lsi,ii  v.  I'ijur  (d). 
But  the  Court  of  Appeal  has  recently  re-allirmed  this 
right  (.). 

(d)  ri007]  A.  C.  215 :  76  L.  J.  K.  B.  850  :  97  L,  T.  11!) ;  0:1  T.  L.  II.  C20. 

(i)  ()i_mcr.i  of  SS.  Tijn>on  v.  Moiijmi,[\^m]  2  K.  B.  GO;  78  L.  J. 
K.  B.  H57.  CUiland  v.  Hinijcr  Manufucturtwj  Co.,  post,  i>,  547,  dissented 
from. 
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It  is  not  necessiiry  for  the  iirbitrator  to  iiwiird  any 
iioiniiiiil  sum  such  us  hi.  per  week.  A  mere  deelunition 
ol'  haiiihlv,  if  incai)aeily  for  work  resuUin^  from  tlu; 
accident  shoul.l  sulwe.juently  happen,  is  sullicient  to 
keep  tlie  workman's  rif,'hts  aUve  (//'.)• 

In  the  ease  of  Chmullir  v.  Smith  ,v  Smi  (/)  the  work- 
juan  has  Ijeen  refused  compensation  hy  the  county  court 
iud^,'e  upon  the  ground  tlnit,  aUhough  tiie  accident  had 
resulted  in  the  loss  of  a  thuml),  he  had  received,  and 
as  the  judge  fouml,  earned,  full  wages  ever  since  the 
accident,  including  the  two  weeks  immediately  sui)se- 
(jueiil  to  the  date  on  which  it  happened.  The  county 
court  judge  consequently  held  that  he  had  not  been 
disabled  for  two  weeks  from  earning  his  wages  within 
llie  meaning  of  s.  1  (2)  (a)  of  the  Act  of  lKi»7,  and  that  he 
had  no  power  to  make  an  award  in  his  favour.  It  was 
admitted  that  the  accident  prevented  the  workman  from 
pfi'forming  u  small  part  of  his  duties,  which  part  was 
performed  by  another  man. 

The  court  allowed  the  workman's  ap[)eal,  holding  that 
the  accident  prevented  him  from  doing  the  same  work 
and  luiniiuj  the  same  wages  as  before.  Although 
no  loss  of  wages  was  proved,  the  employer's  liability 
to  pay  compensation  was  held  to  exist  and  to  be 
cai)able  of  enforcement  should  the  workman  bo  in- 
capacitated in  the  future,  owing  to  the  accident,  from 
earning  the  same  wages  which  he  earned  before  the 
accident. 

Tlie  award  was  remitted  to  the  county  court  judge  to 
enable  him  to  make  a  declaration  of  liaijilily  to  this  effect. 
This  was  an  extreme  case,  the  employer  relying  upon 
tile  fact  that  he  had  paid  the  workman  his  full  wages 
for  the  first  fortnight,  and  the  workman  had  earned  the 
wages,  as  an  answer  to  the  claim. 


(;)  [isyaj  si  g.  u.  5og;  cs  l.  j.  g.  b.  909;  hi  l.  t.  aiV;  15  t.  l.  r. 

4S0.     SCO  also  I'owdl  Dujfryii,  SUam  Coal  Co.  v.   Edwards,  Times, 
July  23rd,  1900. 
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Scoitish  Decisions  as  to  Average  Weekly  Earnings 
and  Continuance  of  Compensation.  Mmiv  decisionii 
have  la'fii  j^iwii  by  tlii;  Scottisli  Courts  upon  the  worda 
'•average  wi-dd.v  t'aniiiif,'s  "  and  also  as  to  tlu>  contiiiu- 
auci!  of  the  compensation.  As  some  of  these  cases  arose 
liefore  the  (U'cision  of  the  House  of  Lords  in  /.//.s(;;/s  v. 
Kiinirlrs,  ((life,  p.  T)!?,  in  the  vear  I'lOO,  and  most  of 
them  before  the  present  Act  was  passed,  the.y  jnust 
of  course  l)e  considered  in  the  li^dit  of  the  Act  and 
subsecjuent  decisions. 

It  lias  been  thought  better  to  insert  them  all.  for,  in 
addition  to  showing  the  interpretation  placed  upon  the 
former  Act,  many  of  them  have  intimate  bearing  U2)0n 
the  Act  of  l()0(i. 

In  />(*///(■  V.  llruttir  .(  Suiii  ill)  a  workman  was  ein- 
plo\ed  for  one  week  and  then  injured,  but  he  subse- 
quently worked  another  week :—//,/,/,  that  there  was 
material  for  ascertaining  the  average  weekly  wages,  and 
that  the  wages  earned  in  both  weeks  must  he  taken 
into  computation. 

In  Jiiis^rll  V.  MrCliixkri,  (//)  the  court  held  that,  for 
the  purpose  of  ascertaining  average  weekly  wages,  the 
weeks  need  not  be  full  weeks.  That  the  actual  earnings 
for  each  week  must  l)e  taken  into  account  for  the  pur- 
pose of  arriving  at  an  average,  and  this  irrespective  of 
the  number  of  days  worked. 

In  this  case  the  ipiestion  was  left  open  as  to  whether 
there  must  l)e  some  employment  during  part  of  two 
weeks  in  ordi^r  to  arrive  at  an  average. 

In  Fcnrstrr  v.  M.CaUiiw  {i)  it  was  decided  that  the 
minuHum  amount  of  compensation  fixed  by  Schedule  1 
(a)  (i)  of  tile  Act  of  18i»7,  viz.  I'l^O,  coul.l  be  awarded 
when  there  was  no  material  on  which  the  avi-rage 
weekly   earnings    of    the    deceased    workman    could     be 

{;()  2  F.  1  Kir. ;  H7  S.j.  L.  li.  'J15. 
(/()  2F.  l:il2;  37  So.  L.  R.  <.Y.n. 
(i)  3  F.  C50;  m  Sc.  L.  11.448. 


Scottish  DKrisioss  as  to  ('(tMrKNSATiON.     Si.'t 

ftsctu'taineil ;  and  although  ho  had  heeh  less  than  three 
years  in  the  employment. 

Tliis  case  was  followed  in  Lamard  v.  Jfairtl  (k),  where 
a  workman  had  commenced  work  by  descending  ft 
l)it,  hut  was  killed  l)efor(!  ho  had  earned  anything 
at  all. 

Ill  .V(/»((M  V.  Ki'ir  (/),  the  workman  in  question  had 
cariic'l  l(!x.  'Id.  in  the  first  week  of  his  employment,  and 
had  worked  two  hours  in  tlie  second  week,  hut  earned 
nothing  in  the  second  week  : — Ihld,  that  tlio  average 
weekly  earnings  were  Wx.  "Id, 

111  l'r((,nrl.-  v.  Xidflrii-  nud  Biuhar  Coal  ('<i.(iii)  the 
workman  had  worked  during  four  weeks.  In  the  first 
week  he  worked  three  days,  in  the  second  and  third 
weeks  he  worked  continuously,  and  in  the  fourth  week 
Olio  day  only : — Tfrld,  that  the  average  weekly  earnings 
must  he  arrived  at  by  taking  the  total  amount  earned 
and  dividing  it  by  four  (»)■ 

In  (Icar/f  v.  William  Dixon,  Ijimitrd  {o),  the  Court  held, 
first,  that  u  workman  is  not  entitled  as  a  right  to  the 
(Hfference  between  his  average  wages  earneil  before  the 
aceident  and  the  wages  wliich  he  is  able  to  earn  after 
tlie  accident ;  second,  that  clause  2  of  the  First  Schedule 
does  not  necessarily  operate  to  prevent  a  greater  sum 
than  50  per  cent,  of  the  difference  between  the  earnings 
before  the  accident  and  those  which  the  workman  is 
able  to  earn  after  the  accident  being  awarded. 
Tliis   case   was   followed   in    the   case   of    Corbctt   v. 


(A)  3  F.  890 ;  38  Sc.  L.  K.  C49. 

(/)  3  F.  893 ;  38  Sc.  L.  U.  645. 

(m)  4  F.  443.  See  also  FUming  v.  LochgcUy  lion  Co.,  4  F.  890;  39 
Sc.  L.  H.  684.  A  distinction  in  this  case  is  drawn  between  a  "trade  " 
im<l  a  "  calendar  "  week. 

(»)  This  decision  is  inconsistent  with  ^'licalc  v.  Rhymney  Iron  Co., 
iintf,  p.  520.  See  also  Grewar  v.  Caledonian  Rail.  Co.,  39  Sc.  L.  R. 
(>.S7  ;  as  to  average  weekly  wages  of  a  workman  employed  on  one  day 
only,  McHugh  v.  Barclay,  39  Sc.  L.  R.  159;  McCree  v.  Barclay,  i  F. 
UiYJ. 

(o)  36  Sc.  L.  R.  640.  See  also  to  same  effect,  Parker  v.  Dixon, 
Limited,  4  F.  1143;  39  Sc.  L.  R.  663. 


E.I,. 
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(ilaii;i<iir  Iron  and  Sfrrl  Cd.  (jt),  and  agrees  with  the 
Eiit,'lish  (lecLsion  of  lUhnjintrlh  v.  U'dlwHln/,  tinlr,  p.  531). 

In  ( 'amphill  v.  Fi/r  Coal  < 'o.  (r/)  it  was  held  that 
where  the  employment  was  1)V  trade  weeks  the  total 
eiirninss  of  the  workman  must,  for  the  pur[)08e  of 
ascertaining,'  the  average  weekl3'  earnings,  he  divided 
by  the  numher  of  trade  weeks  during  which  he  was 
employed,  and  not  hy  the  numher  of  calendar  weeks. 
See  now  I'ciiji  v.  Wr'niht  and  the  other  eases  con- 
sidered, ««^',  pp.  r)2!>  — 5!$!}. 

An  arbitrator  in  assessing  compensation  some  time 
after  the  accident  cannot  take  into  account  either  that 
the  app.caut  had  reached  an  age  when  full  wages  in 
his  trade  could  not  he  earned,  or  a  general  fall  in  the 
i*ate  of  wages  in  his  trade  suljsequent  to  the  accident 
{Jamil HO)i  V.  /•//<•  Coal  Co,  (r)  ;  cf.  Jamcx  v.  Oaan  Coal 
Co.,  ante,  p.  521).  In  the  recent  case,  however,  of  Mvrrii 
(('•  Ciiiiingliamr  v.  lihtrk  (x),  a  workman  who  had  suffered 
a  serious  maiming  returned  to  his  former  work  at  the 
same  wages,  though  in  another  capacity.  These  wages 
were  subse(iuently  reduced  owing  to  a  general  fall  in 
wages.  It  was  held  that  he  could  not  claim  for  com- 
pensation in  respect  of  this  reduction. 

The  Scottish  Courts,  after  the  decision  in  Lf/sonn  v. 
Knoirh'H,  niifr,  p.  .'JIT,  adopted  the  English  practice  of 
assessing  compensation,  when  the  workman  had  not 
worked  a  sufficient  time  to  enable  an  average  of  his 
earnings  to  be  computed,  and  where  there  was  evidence 
of  the  workman's  wages  being  tixed  between  him  and 
his  employer  (lironn  v.  /.  and  I.  Cunningham  (t)). 

The  case  of  JInntcr  v.  IVni.  Baird  <(•  Co.  (n)  exemplifies 
the  rule  that  only  earnings  in  the  employment  of  the 

(?))  5F.  782;  40  So,  L.  R.  601. 

{'i)  6  F.  170. 

(r)  5F.  958;  40  Sc.  L.  R.  704. 

M  46  Sc,  L.  R.  812. 

(/)  6  F.  997 ;  41  Sc.  L.  R.  835. 

(w)  7  F.  304  ;  42  Sc.  L.  R.  245. 
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person  from  whom  compensation  ia  claimed  could,  under 
tiio  Act  of  1897,  be  regarded. 

In  this  case,  a  miner  who  had  worked  two  days  only  for 
th(;  respondents  and  earned  .'jx.  9,1.  was  declared  entitled 
to  weekly  compensation  amounting  to  r>0  per  cent,  of  tiiis 
sum  only,  notwithstanding  that  he  had  worked  in  the 
same  mine  under  contractors  for  several  years  previously. 
Tills  decision  could  not  now  be  followed. 

The  Scottish  decisions  as  to  the  continuance  of  the 
compensation  have  proceeded  largely  on  the  lines  of 
tile  English  decisions. 

In  Fnrlaud  v.  Macfarhinr  (./■)  the  court  adopted  the 
.same  plan  that  was  assented  to  in  Irniia  v.  Ikiri-s  and 
TintmiiiH,  Limiti'd,  ant,-,  p.  541. 

The  workman  in  this  case  was  receiving  the  same 
wages  as  before  the  accident :— 11,1,1,  that  this  fact  did 
not  necessarily  exclude  a  claim  being  advanced  under 
the  Act,  but  that  the  proper  course  was  to  make  a 
declaration  of  the  liability  of  the  employer,  leaving  the 
funoiuit  and  duration  of  the  compensation  to  be  fixed  on 
tin  application  to  vary  the  award  under  Sched.  1  (12). 

But  this  case  has  not  been  followed  in  Scotland.  In 
HiiHhan,}  V.  Camph'U  (i/),  the  Court  of  Session  refused  to 
make  a  nominal  award,  as  the  injury  was  apparent  and 
capable  of  lieing  ascertained  for  once  and  all,  and  in  the 
Inter  case  of  (l,Uin,l  v.  Sinij,)-  Mann/artuiin,j  C,>.  (:), 
wliere  the  sherifT  had  made  a  nominal  award,  the  Court 
of  Session  declared  that,  the  injury  being  apparent,  and 
IK)  further  consequences  likely  to  result  from  it  than 
were  capable  of  present  attainment,  such  a  course  could 
not  be  adopted  without  the  consent  of  both  parties.  They 
declared  that  such  a  declaration  was  a  procedure  not 
.sanctioned  by  the  Act.  See  English  decision,  Own,:rs  of 
SS.  Tynrun  v.  Mitrpan,  ante,  p.  54*?. 

{x)  2  P.  832 ;  37  Sc.  L.  R.  5"9 
(y)  5F.  1146;  40  Sc.  L.  n        ;. 
U)  7  P.  975;  42  Sc.  L.  R.  7o«. 
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TIio  i-pfusal  to  ficct'pt  fmin  hU  cinpltiu  r  ui  fiffcr  of 
work  at  th«i  suiiU'  wu^jus  as  iH'fon;  llic  acciilcnt  is  not 
lU'ccssarily  an  aiiHwtr  to  .siu-li  wnrKiiiiUi's  cluitn  for 
c*onii«'iisation  (Fnisir  y.  dr^nt  .\"iili  ni'  s,,,/himl 
Hail.  ('/».(«)).  S(H'  also  ('((nnniih  v.  iiltixiioii-  I icii  ninl 
Still  ('ii.(li)  aa  to  fi','!it  of  workman  who  lins  apparcntlv 
rt'covcn'd  from  liis  iiijnrv  an>I  rcMiiiud  work  at  liii^lui- 
wiiRes  to  have  a  nit'niorandiini  rt't^'istcitil  iitnU  r  Srlu-d,  '2 
(H),  with  II  vit'w  to  fiiturt'  iK)sHihlc  iiiciijiacit.v.  luit  this 
(It'fision  was  <,'ivt'M  hcforo  Chlhiihl  v.  Siii'iir  Mnini- 
initin-iiiij  ('it.  {siijn-ii)  was  drcidcil. 

On  Whom  rests  the  Onus  of  Proof  of  Continuing 
Incapacity?  I'pon  the  (HU'Sliim  of  ilu  contiiinanc-c  of 
tlic  conijH'nsation  a  vcrv  inipuitanl  i.iiiiry  frt'ijUfntly 
in  practice  presents  itself,  it  is  thi.^:  When  compensa- 
tion is  heiiifj  received,  or  ha>  lieen  received,  hy  ajjfree- 
nient,  an(J  tliere  is  an  application  hy  tlx'  workman  to 
award  or  continue  the  payment,  or  hy  the  employer 
to  terminate  or  reduce  it,  is  the  onus  on  tlie  employer  to 
prove  that  tlie  incapacity  has  ceased  or  diminished,  or 
on  the  workman  to  prove  that  it  is  still  e'xistinf,'".* 

Tf  an  agreement  has  heeii  previously  arrived  at  it  must  he 
rej,'arded  as  an  af:;reement  to  pay  as  provided  hy  the  Act, 
/.'■.during  incapacity.  I^ut  as  the  workman  in  takin;^  pro- 
ceedings hefore  an  arhitrator  to  recover  eomi)ensation  must 
prove  his  ease,  s(»  it  is  thought  that  where  compensation 
is  not  heing  jjaid  at  the  time,  although  it  has  heen  paid  hy 
agreement  in  the  i)ast,  tlie  worknuin  wlu)  commences  pro- 
ceeilings  to  recover  it,  must  prove  that  it  is  at  this  time 
due  to  him  ;  in  other  words,  he  must  i)rove  that  he  is  still 
sutiering  from  the  injury.  But  where  a  memorandum  of 
agreement  has  heen  tiled  under  Sched.  2,  c.  1>,  which 
exists  on  the  court  hooks,  and  is  eni'orceahle  for  all  pur- 
poses as  a  judgment  of  the  court,  it  is  helieved  the  ease 

{a)  3  F.  908 ;  38  Sc.  L.  R.  G53. 
(6)  4  F.  198 ;  39  Sc.  L.  It.  138. 
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is  (lillVn^iit,  ami  tinit  the  onus  is  ii|h)ii  tlic  inuiilovtr  lu 
provu  tlmt  till'  iiiciiitacily  hiiH  et'iist'd  wliolly  or  in  jMirt. 
Tills  liitUir  i)<)sition  Ims  htvn  considi'ml  in  Scotland  in 
lilt'  cast)  of  (Jiiiini  V.  MiCalhim  (,),  wlujrts  the  court  litdd 
lliiit  wiiia-u  a  niuiuorajiduin  of  liaiiility  had  heen  rt'{,'i«ttjred 
ill  court,  tht)  onus  of  lu-ovinj,'  tlmt  tho  workman  had 
iLCovcred  from  his  injurv  rostt'd  on  tht'  cmplovtr. 

Compensation  for  Medical  Attendance  and  Burial.  — 

If  tht^  woikuiiin  Ifavcs  no  dt'[)tn(laiits,  this  i;nii)loyt'r  is 
liahli!  to  pay  coni|Hiisation  not  cxcutMlint,'  flu  for  his 
c\i)t'nst'S  of  medical  attendance  and  burial  (Schetl.  1  (1) 
(a)  (iii) ).  It  has  heen  ileciiled  i)y  the  Court  of  Appeal,  in 
llnuHii  V.  ('iiiir>ili(ii/  Jlii»<.(il),  that  an  arbitrator,  in 
assessing  the  amount  payable  as  compensation  unilta-  the 
Act  to  a  person  in  part  ilepeiideiit  upon  the  earnin','s  of 
the  deceased  workman,  is  entitled  to  take  huo  considera- 
liun  the  expenses  in  respect  of  the  workman's  funeral 
where  such  expenses  were,  in  fact,  incurred  by  the  jjeison 
ill  part  dependent. 

Scottish  Decision.—  Decisions  similar  to  that  in  JlKinin 
V.  ('r(iir.'<h<t;i  Urns,  (siijini)  have  been  pronounct'<l  in 
Scotland  {Iliifihru  \.  Siiimnrrirr  L-<'ii  uitil  Stnl  ('<,.  (r)  ; 
Mcdniirldii  V.  Minnii/ {/)  ). 

Compensation  to  Infant  Workman.— The  Act  t)f  1!>0(5 
j,'ives  special  rights  to  workmen  untler  the  age  of  twenty- 
oiic  years.  The  hardship  of  making  present  earnings 
the  l)asis  of  compensation  haS  been  pointed  out  with 
reference  to  the  Employers'  Liability  Act,  IHHO,  antr, 
p.  10.  The  administration  of  the  Workmen's  Compen- 
sation Act,  1S!)7,  disclosed  a  similar  imperfection  in 
that  Act. 

(()  ri'JOyj  S.  C.  227;  4G  S.  L.  ]{.  141.  Seethe  judgment  of  Lo  id 
I'KAiiSOS  as  to  the  ouus  of  proof  wheru  a  superveuieut  cause  occasions 
the  iucupacity. 

(</)  [19021  1  K.  B.  i2.5 ;   71  L  J.  K.  B.  43 ;  «5  L.  T.  49G ;  13  T.  L.  K.  17- 

(. )  5  F.  7S4  ;   40  tic.  L.  K.  002. 

(/)   [1908]  S.  C.  709  ;  45  S.  L.  R.  577. 
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')'>i)    Tin;  Woukmkn'    t        ,;ns.»,ti(»x  Act,  1906, 

It  iH  provided  l)y  the  present  Act,  Sched.  1  (1),  proviso 
(1)),  tluit  where  the  averajre  weekly  earnings  of  an  infant 
workman  are  loss  than  twenty  shillings,  then  during 
total  inciipaeity  100  per  cent,  shall  be  substituted  for 
50  per  cent,  for  the  purjiose  of  assessing  compensation, 
but  the  weekly  payment  is  in  no  case  to  exceed  10s. 

It  must  be  observed  that  it  is  only  in  the  case  of  total 
incapacity  for  work  that  power  is  given  to  substitute  100 
per  cent,  for  50  per  cent.  Neither,  although  the  words 
seem  to  be  mandatory,  is  it  believed  that  the  arbitrator 
must  grant  this  100  i)er  cent,  in  every  case.  The  word 
"  shall "  seems  to  refer  to  the  substitution  for  50  per 
cent,  in  Sched.  1  (1)  (b). 

If  the  incapacity  is  partial,  50  per  cent,  of  the  average 
weekly  earnings  is  the  maximum  sum  which  can  be 
awarded  as  weeklj-  compensation,  even  though  the 
arbitrator  may  think  such  sum  is  not  sufficient. 

Review  of  Weekly  Payments  to  an  Infant.— Where 

the  weekly  payments  to  an  infant  are  under  review 
at  any  time  more  than  twelve  months  after  the  accident, 
such  weekly  payments  may  be  increased  to  any  amount 
not  exceeding  50  per  cent,  of  the  weekly  sum  which  but 
for  the  accident  the  workman  would  probably  have  been 
earning  at  the  time  the  review  takes  place,  but  the  weekly 
payment  is  not  in  any  case  to  exceed  t'l  (Sched.  1  (1(5) ). 

This  provision  will  only  apply  where  the  accident 
occurred  after  the  coming  into  operation  of  the  Act  of 
litOC,  i.r.  after  July  1st,  1907  (s.  1(5). 

As  to  mode  of  payment  of  compensation  to  an  infant 
workman,  see  "  Protection  of  the  Com[)ensation," 
infra. 

Protection  of  the  Compensation. — The  Act  of  190G 
enacts  very  special  provisions  for  the  purpose  of  pro- 
tecting the  workman's  right  to  receive  compensation, 
and  the  compensation  which  may  be  awarded,  and 
insuring  that   it  shall    be    used   for  the   purposes   for 
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which  it  was  intendetl  to  I)e  given,  viz.  the  support  of 
the  injured  workman  or  his  ilependants. 

The  following  are  the  chief  of  such  [)rovisions  :  — 

1.  If  the  employer  is  insured  in  respect  of  his  liahility 

under  the  Act  and  hecoraes  bankrupt  or  makes  a 
composition   or   arrangement  with  his  creditors, 
or  if  a  company  commences  to  ha  wound  up,  his 
rights  against  the  insurers  are  transferred  to  and 
vested  in  the  workman.     Thereupon  the  insurers 
have    the   same    rights    and    remedies,   and   are 
subject  to  the  same  liabilities  as  if  they  were  the 
employer,  but  incur  no  greater  liability  to  the 
workman  than  they  were  under  to  the  employer. 
The  workman,  if  the  liability  of  the  insurers  is 
less  than   the   liability  of   the   employer  to  him, 
may  prove  for  the  balance  in  the  bankruptcy  or 
liquidation  (s.  5  (1)  (2) ). 
It  is  thought  that  the  statutory  iicxkh  which  is  thus 
established    between   the   workman    and   the    insurers, 
enables  the  workman  to  claim  from  and  take  proceed- 
ings against  the  insurers  direct. 

He  can  have  no  greater  rights  against  the  insurers 
than  his  employer  possessed,  consequently  an^*  defence 
which  the  insurers  could  rely  on  against  the  employer 
may  be  relied  on  against  him.  See  Knin'ton  v.  Xorthcni 
Kiiiplinjcrii'  Mutual  Iiitlnituit/j  ( 'o.  (ji)  (244).  For  procedure, 
see  W.  C.  R.  35  ;  W.  C.  F.  11.     See  ant,;  pp.  414,  415. 

The  workman  may  get  an  order  for  the  examination 
of  the  employer  on  the  question  whether  he  is  insured 
or  not  (r.  35  (2)). 

2.  In  u  similar  case  of  bankruptcy  or  winding  up  com- 

jwnsation  due  to  a  workman  from  his  employer 

(g)  71  L.  J.  K.  13.  588;  18  T.  L.  K.  604,  where  the  facts  are  stated. 


Canadian  Notes. 

(•244)  Soo  Disourdi  v.  Sullivan  Qroup  Mining  Co.,  14  B.  C.  R.  256, 
273  ;  und  2  Butt.  VV.  C.  C.  508,  514. 
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.V)2     Tin:  Wmiskmias  <'(»mi'i:ns.\ti()N  Act,   100(5, 

l)efore  that  event  takes  place,  is,  to  the  extent 
of    I'lOO   in   any  one   case,  niaile  a   preferential 
(leljt  within  the  Preferential  Payments  in  Bank- 
ruptcy  Act,    1888    (;>!    &   52   Vict.   c.   09),  s.  1, 
and   the   Preferential    Payments   in   Bankruptcy 
(Ireland)    Act,  1889   (52  &  5:^  Vict.  c.  00),  s.  4, 
and   these  Acts  and  the   Preferential   Payments 
ill   Bankruptcy  Amendment  Act,  1897  (00  &  01 
Vict.  c.  19)  (which  fiives  priority  to  preferential 
debts  over  debentures  or  debenture  stock  creating 
a  floating   charge  on  tiie  assets  of  a  company), 
are   to  apply.      Where    tiie    compensation   is   a 
weekly   payment,    the    amount    due    in    respect 
thereof  is  for  this  purpose  taken  to  be  the  amount 
of  the  lump  sum  for  wliich  the  weekly  payment 
coiUd,  if  redeemable,  l)e  redeemed  if  the  employer 
made    an    application    for    that    purpose    under 
clause  17  of  the  First  Schedule  (s.  5  (8)  ). 

Xoi'K  :- Clause;  17  of  the  Firtft  Schedule  only  declares 
the  Kuni  wliich  must  be  i«iil  for  rcdeiiiptiou  where  the 
iiiciip:icity  is  iienimneut.  Where  the  incapacity  is  uot 
]ieriimiiciit  the  sum  to  tie  jiaid  for  redemption  muft  iu 
the  absence  of  agreement  be  settled  by  arbitration 
under  the  Act.  'J'he  Act  cannot,  it  is  believed,  mean 
that  the  sum  payalile  for  iicrmaneiit  incapacity  is  to  lie 
]iaid  in  every  case,  and  there  apjiears  to  lie  no  way  by 
which  arbitration  proceedings  to  ascertain  what  is  a 
reasonable  sum  can  1k'  taken  either  by  the  trustee,  or 
receiver  in  the  bankruptcy.  Perhaps  tiie  trustee  or 
receiver  in  the  bankruptcy  would  lie  justitied  in  setting 
aside  a  sum  enual  to  that  payable  in  a  case  of  ]K.'rnianent 
incapacity.  As  to  protection  of  such  lump  sum  when 
awarded,  sec  W.  C.  1{.  ."ill. 

!J.  C'omi)eusation  payable  to  a  miner  or  his  dependants 
to  the  same  amoimt  (viz.  I'lOO  in  any  one  case) 
is  also  made  a  preferential  payment  in  the 
winding  up  of  a  company  within  the  meaning 
of  the  Stannaries  Act,  1887  (50  &  51  Vict.  c.  4ii), 
s.  9  ^s.  5  (-1) ). 
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NtiTK.— Tlie  iirolcction  of  tlie  compensation  nientioiii'.! 
in  iKiragrjiphH  (2)  and  (:!)  of  s.  ',,  nupra.  i.e.  tlie  protfction 
^;ivfn  by  making  comin-nsation  already  accnicil  a  iirefercntial 
payment,  is  not  to  apply  where  thi-  bankrupt  or  company, 
as  tlie  case  may  be,  has  entcrid  into  a  contract  witli  assurers 
as  un.ler  laragraph  (1).  In  such  a  case  the  workman  has 
the  advantage  of  the  insurance.  Nor  do  they  apply  in  the 
case  of  a  company  which  is  being  vobintarily'wouiid  up  for 
the  purpose  of  reconstruction,  or  amalgamation  with  another 
company  ;s.  5  (5)  (0)  ). 

4.  In  every  case  of  death  (save  where  the  workman 
leaves  no  dependants  and  it  is  af,'reed  that  the 
sum  i)ayal)le  for  expenses  of  medical  attendance 
and  hurial  shall  be  paid  to  the  legal  personal 
representative  or  the  person  to  whom  the  ex- 
penses are  due)  the  comijensation,  unless  other- 
wise ordered,  is  to  be  paid  into  court  and  invested, 
applied  or  otherwise  dealt  with  Ijy  tiie  coiu't  in 
such  manner  as  the  court  in  its  discretion  thinks 
lit  for  the  benefit  of  the  persons  entitled  to  it 
(Sched.  1  (5)  ).  See  W.  C.  11.  5(j  B,  Forms  53  B 
and  53  C,  and  luit,;  pp.  391) — 104  (/(). 

5.  A  weekly  i)ayment  of  compensation  due  under  the 
Act  to  u  iHirson  under  any  legal  disability  may  be 
ordered  by  a  county  court  to  be  paid  into  coiu-t 
during  the  continuance  of  such  disability,  to  Ijo 
dealt  with  in  such  manner  as  the  court  thinks  lit, 
for  the  benefit  of  the  person  entitled  to  it  (Sched. 
1  (7)  incorporating  Sched.  1  (5) ).  This  can  be 
done  whether  the  weekly  payment  is  payable 
under  an  award  by  a  committee,  arI)itrator  or 
judge,  or  by  agreement.  For  procediu-e  see 
\\.  C.  li.  57,  Form  54. 

t).  Where  on  application  being  made  in  accordance 
with  rules  of  court  it  upi)ears  to  a  county  court 
that  on  account  of  neglect  of  children  on  the  part 

(h)  This  rule,  formerly  50,  has  been  altered  materially  bv  the  W.  C. 

Hulo^  of  iy08  and  liXW.     Thu  ruiu  in  it»  pre,uul  furm  will  "be  found  in 
lis  place  in  Appendix  N. 
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of  a  widow,  or  on  account  of  the  variation  of  the 

circumstances  of  the  various  dependants,  or  for 

any  other  sufficient  cause,  an  order  of  the  court 

or  an  award  as  to  the  apportionment  amoii^'st 

the  several  dependants  of  any  sum  paid  r      om- 

l)ensation,  or  as  to  the  manner  in  which  luiy  sum 

payahle  to  any  such  dependant  is  to  be  invested, 

applied,    or  otherwise   dealt  with,  ought   to  he 

varied,  the  court  may  make  such  order  for  the 

variation  of  the  former  order  or  the  award,  as  in 

the  circumstances  of  the  case  the  court  may  think 

just  (Sched  1  (9) ). 

This  last  clause  gives  great  power  to  the  county  court 

judge,  but  it  is  believed  it  will  prove  both  useful  and 

salutary.     A  dependant  cannot  now  be  said  to  have  his 

s]r,u-e  of  the  ccmipensation  awarded  vested  in  him.     He 

may  be  deprived  of  it,  or  of  a  part  of  it,  whenever  the 

judge  thinks  the  circumstances  warrant  such  deprivation. 

The  judge  cannot,  it  is  thought,  vary  an  award  or  order 

unless  the  circumstances  under  which  it  was  made  have 

changed,  at  all  events,  where  all  the  facts  were  known  at 

the  time  the  original  award  or  order  was  made. 

The  Workmen's  Compensation  Rules,  1907,  provide 
that  such  an  ai)plication  may  be  made  by  or  on  l)ehalf 
of  (/■)  any  jjerson  interested  (r.  58),  in  the  prescribed  form 
(W.  C.  F.  55).  The  application  is  to  be  made  in  court  on 
notice  in  writing  setting  out  the  circumstances  under 
which  the  application  is  made,  and  the  relief  or  order 
which  the  applicant  claims  (r.  58  (2)  ).  The  application 
is  to  be  filed  with  the  registrar,  and  notice  of  it  served  on 
all  parties  interested  (///.  (3)  ).  Rules  48  and  56  B  are 
then  to  regulate  the  proceedings. 

7.  A  weekly  payment  or  a  sum  paid  by  way  of  redemp- 
tion thereof  is  not  to  be  capable  of  being  assigned, 
charged,  or  attached  and  shall  not  pass  to  any 

(i)  The  words  "  or  on  bohalf  of "  are  added  by  the  W.  C.  Rules  of 
190a. 
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other  person  by  operation  of  law,  nor  shall  any 
claim  be  set  off  against  the  same  (Sched.  1  (19) ). 
It  was  decided  in  Scotland,  under  the  corresponding 
words  of  the  Act  of  1897,  that  no  set  oil'  can  be  allowed 
usainst  comijensation  due  under  the  Act,  even  where  the 
money  due  to  the  employer  was  ordered  to  be  paid  to  him 
in  tlie  compensation  proceedings  (liosnnU  (hm  Coal  Co. 
V.  MrVirtir  (k)  ). 

Effect  of   Receiving  a  Fine  or  Part  thereof.— If  a 

workman  has  been  awarded,  under  the  Factory  and 
Workshop  Act,  1901,  or  the  Acts  relating  to  mines,  or 
any  other  similar  Acts,  a  penalty  or  part  of  a  i)enalty, 
imposed  upon  the  employer  for  breach  of  ony  provisions 
of  such  Acts,  he  is  not  to  be  deprived  thereby  of  his  right 
to  recover  compensation,  nor  is  the  amount  which  has 
been  so  awarded  to  him  to  be  deducted  from  the  comiien- 
sation  (s.  1  (5)  of  Act  of  190G  (/) ). 

(k)  7  F.  290 ;  42  Sc.  L.  R.  233. 

(/)  See  Factory  and  Workshop  Act,  1901,  a.  13C;  Coal  Mines  Kogula- 
tioii  Act,  1887,  8.  70;  Metalliferous  Mines  Regulation  Act,  1872,  s.  :i8. 
I  iider  the  Act  of  1897,  such  part  of  a  fine  as  had  been  awarded  to  the 
injured  workman  had  to  be  deducted  from  the  compensation. 
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CHAPTER  IX. 


CONTRACTS  EXCLUDING  THE  APPLICATION 
OF  THE  ACT. 

CoNTUACTISa    OUT    OF    THE    AfT. 

Contracting  out  of  the  Act — The  iuteuliou  of  tlie 
legislature  in  pussing  the  viirious  Acts  for  the  assunmce 
of  compensation  to  workmen  in  ease  of  injury,  was  that 
the  benefit  given  thereby  should  not  be  abrogated  \>y 
l)rivalL  arrangements  made  between  the  workmen  and 
tlieir  employers. 

This  is  rigidly  insisted  on  in  the  Workmen's  Compen- 
sation Act,  11)0().  Provisions  are  inserted  which  apply 
to  contracts  made  before  the  passing  of  the  Act,  and 
without  reference  to  it ;  contracts  made  under  the  "Work- 
men's Comi)ensation  Act,  1897,  and  contracts  which  may 
be  made  to  exclude  the  application  of  the  present  Act. 
The  two  former  classes  are  dealt  with  by  s.  lo  and  the 
latter  by  s.  3  of  the  Act. 

Existing  Contracts.— Dy  s.  15  (1)  any  contract  (other 
than  a  contract  substituting  the  provisions  of  a  scheme 
certified  under  the  Workmen's  Compensation  Act,  18!»7, 
for  the  provisions  of  that  Act)  by  which  a  workman 
relinipiishes  ««//  right  to  receive  ccmipensation  from 
his  employer  under  the  Workmen's  Compensation  Act, 
1!)00,  for  personal  injury,  is  to  come  to  an  end,  for  the 
purposes  of  the  Act,  at  the  expiration  of  tiie  time 
at  which  the  workman's  contract  of  service  would 
determine  if  notice  of  such  determination  were  given 
at  the  commencement  of  this  Act. 
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Sui'li  contracts  are  to  end  antonintically  onl.y  for 
"  tlie  jjurposes  of  the  present  Act." 

Contracts  exclmlinp;  liability  under  the  Employers' 
Liai)ility  Act,  1H80,  or  the  common  law,  may  therefore 
still  he  entered  into. 

Some  existing,'  contracts  contain  clauses  freeinf^  the 
employer  from  i-esponsibility  for  injury  to  his  workmen 
uinler  either  the  existing  law,  or  any  other  Acts  of 
I'arliament  ^>  //<■  passed  creatinpf  any  fresh  liability. 
Tlie  effect  of  the  section  (s.  15)  will  be,  that  all  such 
coiitracts  become  void  at  the  expiration  of  the  time  at 
which  legal  notice  to  determine  the  employment  would 
expire,  such  assumeil  notice  commencing  to  run  from 
mid  after  July  1st,  1007.  These  times  may  vary  con- 
siderably. A  usual  length  of  notice  for  a  workman  is 
oni^  week,  but  in  many  cases  one  day's,  or  even  one 
hour's  notice  is  all  that  is  given.  On  the  other  hand, 
with  resfjcct  to  servants  in  superior  positions,  the  length 
of  notice  re'piisite  to  determine  their  contracts  may  be 
tliree  or  six  months,  or  even  more. 

If  a  scheme,  certified  by  the  Eegistrar  of  Friendly 
Societies  under  the  "Workmen's  Compensation  Act,  18!)7, 
for  the  provisions  of  that  Act,  exists  in  force  at  the 
commencement  of  the  Act  of  190(5,  it  is,  if  re-certified 
by  the  registrar,  to  have  effect  as  if  it  were  a  scheme 
under  the  -\ct  of  liJOfi  (s.  15  (2) ).  The  registrar  is  to 
r.'-certify  any  such  scheme,  if  he  is  satisfied  that  it 
((informs,  or  has  been  so  modified  as  to  conform,  with 
the  provisions  of  the  Act  of  1!>0(!  {il>.  (8) ).  If  such  a 
scheme  is  not  re-certified  before  the  expiration  of  six 
iiKinths  from  July  1st,  1007,  the  certificate  is  to  be 
revoked  {ih.  (4) ). 

The  court  has  had  to  consider  the  efl'ect  of  s.  15  (2>, 
(Hj,  (4),  in  the  case  of  Moss  v.  Great  Eastern  Hail.  Co.  (a). 
It    was    there    held   that    a    scheme    of  compensation 

in)  [1909]  2  K.  B.  274  ;  78  L,  J.  K.  B.  1048  ;  100  L.  T.  74  ;  25  T.  h.  R. 
46C. 
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certified  under  tlie  Workmen's  Conii)ensation  Act,  1897, 
ciinnot,  unless  re-certified  under  the  Act  of  lOOO,  apply 
to  an  accident  liappeniufj;  after  the  conmiencement  of 
the  Act  of  i;»0(!,  althoufih  within  the  six  months  allowed 
for  re-certilication  hy  s.  IH  (4)  of  the  later  Act.  Per 
Cozens-Haudy,  M.R.— Rules  made  under  a  certified 
scheme  can  have  no  validity,  operation,  or  effect,  in  so 
far  as,  or  if  they  are  inconsistent  with  the  terms  of  the 
scheme  itself.  Per  Moilton,  L..T.— Not  only  a  scheme 
which  is  to  be  substituted  for  the  benefits  of  the  Act  must 
be  certified  by  the  Registrar  of  Friendly  Societies,  but 
the  rules  governing  the  scheme  must  also  be  approved 
and  certified,  at  all  events  in  so  far  as  they  declare  and 
define  the  benefits  the  workman  is  to  receive  in  lieu  of 
the  Act. 

Scottish  Decision. — A  decision  involving  a  similar 
(juestion  to  that  in  the  above  case  was  given  by  the 
Court  of  Session  in  Wallarr  v.  li.  <('•  If.  Ifnirthnrin', 
Lmlir  <('•  Co.  (h).  A  scheme  under  the  Act  of  1897  had 
not  been  re-certified  at  the  time  of  the  accident  in 
respect  of  which  a  claim  was  made.  Hrld,  that 
although  the  old  scheme  had  not  been  revoked  the 
workman  was  entitled  to  claim  under  the  Act  of  1906. 

Contracts  to  exclude  Act — Only  one  description  of 
contract  is  permitted  to  exclude  the  operation  of  the 
Workmen's  Compensation  Act,  190(5  (s.  3  (1)).  This 
must  be  a  contract  substituting  for  the  Act  a  scheme 
of  compensation,  benefit,  or  insurance  which  provides 
scales  of  compinsation  not  less  favourable  to  the 
workmen  and  their  dependants  than  are  the  scales  of 
compensation  contained  in  the  Act  itself,  and  where 
the  scheme  provides  for  contributions  by  the  workmen 
the  scheme  must  confer  benefits  at  least  equivalent 
to  those  contributions,   in   addition   to   the   benefits  to 

(h)  [1008]  S.  C.  713 ;  45  S.  L.  R.  547. 
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which  the  workmen  would  have  been  entitled  under 
tlie  Act  (-JJfl).  It  must,  in  addition,  comply  with  all  the 
reiiuirements  of  s.  3  of  the  Act. 

These  Requirements  are : 

(a)  That  it  ifl  certified  to  l)e  n  contract  of  the  above 
description  by  the  Refiistrar  of  Friendly 
Societies,  who  must  take  steps  to  ascertain 
the  views  thereon  of  the  employer  and  work- 
men, and  that  a  majority  (to  l)e  ascertained  by 
ballot)  of  the  workmen  to  whom  the  scheme 
is  applicable,  are  in  favour  of  such  scheme. 
When  the  scheme  is  so  certified,  the  employer 
may  contract  with  any  of  his  workmen  that 
the  provisions  of  the  scheme  shall  be  sub- 
stituted for  the  provisions  of  the  Act,  and 
thereupon  the  employer  is  to  be  liable  only  in 
accordance  with  the  scheme  (s.  3  (1) ). 

(ii)  The  certificate  of  the  registrar  when  given  is 
to  be  in  force  for  a  limited  i)eriml,  not  less 
than  five  years,  and  may  be  from  time  to 
time  renewed  with  or  without  modifications 
('■''.  (2) ). 

(c)  That  the  scheme  does  not  contain  an  obligation 

making  its  acceptance  by  the  workmen  a 
condition  of  their  hiring,  and  does  contain 
provisions  enabling  a  workman  to  withdraw 
{ih.  (3) ). 

(d)  That  the  scheme  is  kept  up  to  its  original  form, 

and  is  fairly  administered.  If  complaint  is 
made  to  the  registrar  by  the  workmen  on  any 
of  the  above  grounds,  and  the  complaint  is 
well  founded,  the  certificate  may  be — is  to  be, 
unless  the  cause  of  complaint  is  removed — 
cancelled  (iT;.  (4) ). 

Canadian  Notes. 

(245)  Compare  s.  4  of  the  British  Columbia  Act  (Appendix,  p.  933), 
mid  s.  5  of  the  Alberta  Act  (Appendix,  p.  919). 
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(k)  That  tlio  oini)loy*'r  ih  at  nil  timoH  ready  to  f  irniKh 
at'coutits  to,  and  answer  t'lKjuiries  iiy,  the 
r('j,'istrar  ((7*.  ((>) ).  See  now  Mdkh  v.  (iirat 
Edxtiiii  Iliiil.  Co.,  aiiti ,  p.  i';'?. 

The  Aft  also  provides  for  an  ainnial  report  iijKin 
hiich  stdiemos  hy  the  Cliief  UeRistrar  of  Friendly 
Societies  (ih.  (7)  ).  to  wlioni  is  also  Kiven  the  jjower, 
ill  default  of  arrangement  hetween  tiie  employer  and 
his  workmen,  to  apportion  hetween  them  the  funds  of 
any  scheme  wliich  lias  laps(!d  throuf^h  heing  deprived 
of  its  certificati'  (ih.  ('>)  ).  See  re;,'ulations  made  hy  the 
Chief  Hej^istrar  for  such  scliemes,  Appendix  Y. 

In  the  case  of  llns  uinl  Othnx  v.  Oirrn  anil  (H)iiix  (c), 
it  was  held  l)y  \\  akuinotox,  J.,  that  the  scheme  con- 
temi)lated  l)y  s.  li  of  the  Act  is  one  entered  into  hetween 
11  particular  employer  and  his  workmen,  and  not  hetween 
a  numher  of  employers  and  workmen  in  a  district,  mil 
<]iiim\ 

Contracting  out  not  Encouraged.-  It  will  l>c  noticed 
that  no  inducement  is  held  out  to  employers  to  estahlish 
such  schemes.  In  additi(m  to  the  trouble  involved  in 
their  formaticm  and  management,  the  benefits  to  the 
workmen  nuist  he  at  haxt  as  advanta<:[eous  as  those 
p}\vn  hy  the  Act.  It  is  difficult  to  see  what  scheme, 
save  one  clearly  better  than  the  Act  itself,  would  be 
certified  hy  the  registrar. 

It  must  l)e  observed  that  although  a  majority  of  the 
workmen  approve  of  tht'  scheme,  tlieir  assent  does  not 
bind  the  minority.  The  Act  only  allows  the  I'epistrar  to 
pive  a  cerlilicate  approving;  the  scheme.  The  employer 
lias  still  to  contract  with  such  of  his  workmen  as  may 
be  willing  that  the  scheme  in  their  case  shall  be 
substituted  for  the  benefits  of  the  Act. 

The  effect  will  be  that  an  employer  from  whom 
comi)ensation  is  claimed,  wb.o  wishes  to  prove  that  the 


(r)  Times,  July  11th,  1907,  9  W.  C.  C.  35. 
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woikniiui  Im^s  coiitructetl  out  of  tlio  Act,  must  establish 
first,  tlmt  ail  apiiroved  H-litiuo  exists,  an<l,  secondly,  that 
lilt!  paiticiilar  workman  claiming;  comiHjnsation  has  con- 
tracttMl  with  him  to  accept  .he  sclifmo  instead  of  the  Act. 

The  workman  may  withdraw  from  the  scheme 
ai.|.arently  at  any  time  (s.  3  (!i) ).  In  a  case  where  the 
workmen  contrilaite  to  the  scheme  it  is  advisable  that 
lilt!  rules  should  make  provision  that  a  workman  who 
withdraws  loses  all  his  right  under  it. 

The  scneme  leed  not  l)e  confined  to  one  empKiyer 
ai:(l  his  workmen.  It  may  include  other  employers  and 
their  workmen  also.  This  arrangement  may  in  some 
nistai.  -s  be  useful,  but  the  writer  is  not  aware  of  any 
case  wh'-re  it  has  been  adopted.  See  Rcih  uihI  OHiris  v. 
(turn  and  Othnx,  aiitr,  p.  5G0. 

The  provision  that  the  scheme  shall  not  contain  a 
tl  uise,  in  terms  retjuiring  the  workman  to  agree  to  it 
as  a  condition  of  his  hiring,  will,  we  think,  be  of  httlo 
usf.  The  employer  will  alwiiys  be  able  to  ask  the 
workman  before  engaging  him  whether  lu;  agrees  to  join 
the  scheme  or  not;  and  if  he  refuses,  can  refrai..  from 
taking  him  into  his  employment  ((/). 


Result  of  Entering  into  the  Contract.  -By  agreeing 
to  such  a  scheme  in  substitution  for  the  benefits  of  the 
Alt,  tlie  workman  bind,  his  dependants  as  well  as  liim- 
si  If.  for,  when  the  scheme  is  certified,  the  eiuployer  is 
to   be   liable   "only    in   accordance   with   the   scheme" 

(s.  ;<  (1) ). 

It  was  stated  in  former  editions  of  this  book  that  a 
seheme  substituted  for  the  Workua  n's  CtmiiHjnsation 
Act,  1HII7,  would  not  prevent  the  workmen  parties  to  it 
from  suing  the  employer,  either  at  couuuon  law  .r  umler 
the  I'huployers'  Liability  Act,  1880.  ilie  view  thus 
expressed  is  shown  to  be  incorrect,  for,  in   ilie  ease  of 

(d)  See  Shop  Club-  Act,  1902  (2  Kdw.  7,  c  21i. 
E.L.  2  0 
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'J'd/lliir  V.  Iliiiiist.iiil  (',illi,i/i  ('•'.  (.),  iitili',  |i.  IHiJ,  the 
Court  of  Ai)j)oal  dtiidiil  that  by  iho  i)|tt'nition  of  h.  1 
(2)  (1))  of  till)  Act  a  workiUiiii  who  litis  coiitructud  with 
his  t'luploycr  to  taku  tht;  htiidit  of  an  approvtxl  ncht'ims 
t'aiiiiot  aflt  rwanlssiic  the  <nii)loycr  in  n'H|)oct  of  ixTsoiial 
iiijuiT,  tilht'i-  uiuU'i-  tlie  Kuiploytrs'  Lialiihty  Act,  or  at 
coinmoii  law,  iieithcr  can  his  persona!  representative 
pursue  any  renu-dies  which  were  not  open  to  him. 

Employer  does  not  Guarantee  Solvency  of  Scheme.— 

'i'licrc  is  no  provi.iion  that  the  eiuployer  is  to  guarantee 
tlu!  solvency  of  the  scheme,  or  to  i)ay  conii)ensation  if 
for  any  reason  it  cannot  l)e  ol)tained  from  the  funds 
api»roi)riated  to  the  scheme.  If  the  contract  is  once 
made,  the  employer  is  thenceforth,  until  the  certificate 
(•\l)ires,  or  is  revoked,  to  he  "  liable  only  in  accordance 
with  the  sclu'me." 

The  decision  of  the  mana}:;ers  of  an  approved  scheme 
refusinj^  to  {iivti  compensation,  or  to  continue  to  t^ivo 
compensation  to  a  workman,  does  not  prevent  the  work- 
man, if  he  considers  himself  a^S^tiVed,  and  allej^es  that 
the  rules  of  the  schenu;  have  not  in  his  case  heen 
2)roiK'rly  applied,  from  takinji;  proceeding's  at  law  to 
enforce  his  ri^^hts  under  the  scheme.  This  is  so,  at  all 
(;vents  where  the  rules  do  not  expressly  provide  that  the 
interpH'tation  placed  upon  the  rules  hy  the  luaTiaKers 
shall  he  conclusive  and  final.  See  UminitJi  v.  Aiidnir 
Kiiiiirli!<  ((   Siiiix,  Limitiil,  and  Acriiliiit  Sinicti/  {j). 

When  tlie  old  scheme  ex[)ires,  and  a  new  one  is  sub- 
stituted for  it,  the  workman  is  not  to  be  deemed  hound 
hy  the  new  scheme,  wliere  the  terms  are  not  identical 
with  those  of  the  former  one.  The  employer  must  prove 
that  tile  workman  has  contracted  to  accej)!  the  new 
scheme,  otlierwisi:  his  rights  under  the  Act  will  remain 
(ll'ilxnii  V.  Ociiiii  ( 'mil  <  '<>.  and  Tnhrunic  v.  'J'lir  Saittf  (<;)  )• 

((•)  [1904]  1  K.  15.  833  ;  73  L.  J.  K.  H.  409  ;  90  L.  T.  3C3  ;  20 T.  L.  H.  338. 
(/)  T.l  T.  T..  H.  r.r.s, 
Ig)   21  T.  L.  U.  C21. 


r«>NTItACTIN(!    ((IT   OK    IMR    At'T. 


r,m 


Payment  by  Friendly  Society.  Tl»e  Act  coiiit'int)laiL.s 
(Sclicl.  1  (21))  tliti  possibility  that  tlio  paymiiiits  iiudur 
a  .scluiiu'  HiihstitiUed  tor  tlm  Act  will  i)o  made  l),v  ii 
FrifiKll.v  Society,  and  to  facilitato  audi  »!iid,  providt's  that 
(■.Ttaiii  Keetions  of  the  Friendly  .Societies  Act,  IHW,  (I,), 
as  ti»  the  limitatioMH  under  which  such  societies  can 
;,'raMt  annuities  an.l  tlie  amount  of  such  ainniities, 
shall  not  apjdy  to  tliem  in  resi)ect  of  such  scheme. 

The  ohject  of  this  i)rovision  is  to  leave  a  friendly 
society  free  to  pay,  under  a  scheme  framed  with  refer- 
emt!  to  this  Act,  such  a  sum  either  to  a  workman,  or  hia 
duiKJudants,  as  the  scheme  mif^ht  sanction. 

Contracting  out  by  Crown  Workmen.  The  Treasury 
may  frame  a  scheme  which  the  workmen  of  the  Crown 
(other  than  those  in  the  naval  or  military  service,  to 
whom  the  Act  does  not  apply)  may  aj,'ree  to  acceiJt  in 
place  of  the  benefits  of  the  Act  (s.  9  (2)  ).  Even  the 
Treasury  scheme  must  he  certified  by  the  llef,'istrar  of 
I'rit  iidly  Societies.  Persons  employed  in  the  civil  service 
nl  the  State  wiio  suffer  personal  injury  in  the  discharge  of 
Ihfir  duly,  without  their  own  default,  and  if  the  injury  is 
si)ecilically  attributable  to  the  nature  of  the  duty,  have 
usually  received,  or  in  case  of  death  resulting  from  the 
nijury,  their  relatives  have  received,  compensation  from 
llic  Treasury. 

Scheme  Framed  under  the  Superannuation  Act.— 

This  compensation  has  ])een  awarded  under  a  warrant  or 
sciieme  framed  under  the  Superannuation  Act,  1HH7  (/). 
In  view  of  a  scheme  of  comi)ensation  under  this  Act,  the 
Treasury  is  authorised  to  modify  such  warrant  or  scheme. 
This  scheme  has  now  been  framed  and  is  in  operation. 

Contracting  to  accept  a  Lump  Sum  after  the  Accident. 

-   The  general  scheme  of  the  Act  being  that  a  workman 

{h)  5"J  &  00  Vict.  c.  25,  s.  8  (1)  (proviso),  also  as.  16,  41. 
(i)  50&51  Vict.  c.  G7,  ss.  13. 
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iiicii[)iicitiiU!(l  from  work  by  iiccideiit  slioiild  liave  ti  weekly 
liiiymciit  of  foiniKJiisiitioii  liy  inciins  of  which  he  may 
support  liiinself  iiiid  his  fainily,  tlie  enquiry  has  been 
made,  can  lie  contract  with  his  e'  plover  to  receive  a 
lump  sum  in  lieu  of  such  payments  ?  Where  the 
employer,  under  clause  17  of  the  First  Schedule,  desires 
to  redeem,  lie  can  do  so ;  and  this  clause  expressly  pro- 
vides that  nothiiif^  therein  contained  is  to  be  construed 
us  preventing  aKi'eements  l)ein}^  made  for  the  redemption 
of  a  weekly  payment  by  a  lump  sum.  This  may  mean 
after  the  jiaymeiits  have  continued  for  six  mtmths,  but, 
on  the  whole,  it  is  thought  it  is  not  .so  limited.  Moreover, 
there  is  nothing  in  the  Act  expressly  forbidding  such  an 
agreement  if  made  at  any  time.  See  Scottish  decision  in 
Mcl'dihi  ini'-t  Kmr.  V.  Mr.lljiiin  <(■  Suns  (/r). 

A  cognate  tiupiiry  arises,  does  tiie  workman  by  accept- 
ing a  him[)sum  in  full  .satisfaction  deprive  iiis  dependants 
of  their  rights  if  death  should  afterwards  result?  It  is 
thought  that  he  can  only  do  .so  ninxtil  the  amount  he  has 
received.  Sclied.  1  (1)  (a)  (1)  enacts  that  any  himp 
sum  paid  in  nidemption  of  weekly  payments  shall  be 
deducted  from  the  compeii.sation  awarde<I  to  dependants 
wholly  dependent.  To  this  (istent  his  agreement  deprives 
his  dependants  of  the  right  which  has  often  been  declared 
to  be  a  .seiiaiate  and  indejiendent  right  given  to  them  by 
the  statute.  It  is  believed,  though  there  is  \w  decision  on 
the  point,  that  he  cannot  go  further  and  agree  even  for 
consideration,  that  his  dei)endants  shall  make  no  claim 
after  his  death. 

It  has  been  decided  in  Scotkm:'.,  in  Ellin  v.  LittlKjilhi 
IriDi  mill  CiKil  (',).  (I),  that  when  a  receipt  in  full  di.scharge 
is  pleaded  to  a  claim  under  the  Workmen's  Compensation 
Act,  the  sherill"  is  entitled  (o  go  into  and  decide  this  pre- 
liminary (jueslion,  as  it  is  "  a  (juestion  as  to  the  liability 
to  pay  conqn'iisi'tion  under  Sclied.  1  (:{)  of  the  Act." 

(A)  [r.io7j  s.  c.  i20',i;  II  s.  I,.  11.  '.ck;. 

(/)  4G  S.  L.  i:.  'JCd. 
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CJIArTEK  X. 


TIIK   METHOD   OF   ODTAIN'ING 
COMPENSATION. 

AiU!rii!Aiio\. 

Am,  .iiu'stions  iirisiiis  under  tlio  Workiiion's  Conii)oii- 
Mitioii  Act.  l!»0(t,  iiiv  to  ])v.  settled  l.y  arhit ration. 
Section  1  (il)  eniicts  as  follows: 

"  If  any  (|ueslion  arises  in  any  [jroceedinss  under 
tliis    Act    as    to   the    liai)ility  to   piiy  compensation 
under  tliis  Act  (including,'  any  (juestion  as  to  wliether 
the  person  injured  is  a  workman  to  whom  this  Act 
applit;s),  or  as  to  tlu;  amount  or  duration  of  eom- 
pensation    under    this    Act,    the    ipiestion,    if    not 
settled    hy   af,'reement,    shall,    suhject    to   the    pro- 
visions of  the  First  Schedule  to  this  Act,  ho  settled 
l)y   arhitration,    in    accordance    with    the    Second 
Schedule  to  this  Act." 
No  action   can   under  any  circumstances   he   l)rouj,dit 
liy  any    person   either   to    recover   conii)ensation   or   to 
ohtain  a  (h'daration  that    he   is  entitled  to   recover   it. 
Any  question   under  the   Act  may  ho  settled   hy  a;:^ree- 
tneiit    hetweeii    the    parties.      It    is   only    in   default   of 
a^'reement   that   the  machinery  [irovided  hy  the  Act  is 
to  he  resorted  to. 

The  i)n)ceedinf,'s  however,  are  judicial  proceedinf,'s, 
and  a  witness  ^iviiif);  falst;  evidence  hefore  the  trihunal 
to  which  the  claiuj  is  referred,  on  a  material  point  can 
he  prosecuted  for  jjerjury  (/('(,/■  v.  ('rnsslii/  {,i)  ). 

(«()  iVMY.)]  1  K.  li.  JU:  lA  h.  J.  K.  I!.  2iW;  25  T.  L,  R.  onr 
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There  must  be  a  Dispute  to  give  Arbitrator  Juris- 
diction— Till!  Court  of  Appeal  laid  down  in  the  case 
of  Fi<l(l  V.  I.Dinnl'ii  .(•  Soiix  (It)  that  there  niiiHt  Ije  a 
dispute  Ixitween  the  workman  and  his  enii)loyer  as  to 
one  or  more  of  the  matters  mentione<l  in  the  above 
section  (s.  1  (;{)  )  Iwfore  an  arbitrator  has  jurisdiction  to 
entertain  proceedings  under  this  Act. 

This  case  is  important.  It  was  formerly  very  usual 
for  arbitration  proceeding's  to  Ih)  taken  in  a  county  court 
when  tiierewas  Jio  dispute  at  all;  and  when  the  employer 
admitted  lialtility  and  was  willin-^  to  pay  the  compensa- 
tion f,'iven  by  the  Act.  The  ostensible  fjround  for  taking 
l)roceedings  in  such  cases  was  to  obtain  an  award  en- 
forcealtUi  by  tiie  county  court,  but,  as  was  pointed  out 
in  tile  above  case,  this  result  could  always  be  achieved 
by  registration  of  a  memorandum  under  clause  !)  of 
Hclied.  2  of  the  Act  of  lH!t7  (.).  If  the  employer  has 
sliown  a  willing!iess  to  give  all  that  tlie  Act  recpiires,  an 
implied  agreement  exists,  and  tliis  implied  agreement 
may  be  registered  {.l.,i,rs  v.  (Iratt  Cnitnd  Hail.  ('„.  {,!)  ). 
See  piist,  p.  (i"21. 

The  case  of  LmintHtn-  v.  Mi)ll<iiiil  liaih  (',,.  (-),  l)efore 
Judge  At  sTiN  at  Bristol  County  Court,  decides  that 
wluM-e  an  employer  who  lias  never  disputed  lii^  liability 
pays  tilt!  compensation  into  court,  he  cannot  be  ordered 
to  pay  any  costs,  even  costs  proiK'rly  incurred  by  the 
appHciint  before  the  receipt  of  tlie  notice  of  payment 
into  court.  See  fnrtiier,  Ilhodrs  v,  Snothill  U'<t,,il  Colliiii/ 
('■'..'int..  p.  102,  and  Smith  \.A},}„ii  I><uh  Shum  Laumlnj 
( ■".,  l.imilcil  ( /■). 

Scottish  Decision.  The  same  vi(!w  as  to  the  neces- 
sity of  a  (lispiitt!  existing  before  arbitration  proceedings 
can    !«■   commenced  has  b(;en  adopted    in    Scotland,  in 

(h)  [V.m]  1  K.  ]i.  47;  71  I-  J.  K.  H.  I'JO;  85  1,.  T.  571. 
(i)  And  now  under  tin;  present  Act,  Schcd.  9.,  c.  'J. 
(d)  W.  C.  C,  Vol.  IV,,  p.  -J:! 
(.)   1  Buttorworth-'  (.'.  C,  p.  418. 
(//  2  Buttorwortl]^'  ('.  C,  p.  142. 
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I)uiili<i>  V.  Itniiliii  (if),  wliero  tho  ('ourt  of  Session 
(Iccidcil  that,  wlioii  once  an  aj;;reonient,  capulili;  of  luunp; 
n';,'ist('i'o(l  uiithsr  eluusi!  H  of  tlu!  SucimkI  Scliudnlit  to  the 
Act  of  1HJ)7,  has  heen  conio  to  Ijetweon  umidovor  and 
workman,  arl)itration  prococdinf^s  aro  henceforth  in- 
competent. 

This  case  wa.s  follo\ve<l,  and  tlie  same  reasoning; 
iippHed  in  the  two  recent  cases  of  ChIhIdii  Sliii>liiiililiii;i 
('•<.  V.  Ki'inii'ilii  {h),  and  GoKilitu  liros.  v.  Sirrfiiii/  (i). 
TIk^  (piestion  arose;  in  the  formtsr  of  theses  cases  wlietlier 
tlie  arl)itrat(>r,  liavinf;  no  jurisdiction  to  enter  ui»on  tlie 
arl)itration,  had  any  jurisdiction  over  the  costs  incurred 
in  the  proceeding's.  It  was  held  that  lie  had  no  such 
juris<liction. 

In  tht!  latter  case,  the  employer  had  heen  paying 
llie  full  compensation  given  hy  the  Act,  and  had  only 
threatened  to  stop  i)aying  it.  The  court  held  that  tho 
arl)itrator  had  no  jurisdiction,  and  that  the  mere  fact 
of  no  agreement  capahle  of  registration  existing  at  tho 
time,  <lid  not  give  any  jurisdiction. 

Where,  however,  the  ap[)licant  asks  for  a  certain  sum 
of  compensation  for  a  period  during  which  inca})acity 
admittedly  existed,  and  the  employers  whilst  achnitting 
tiie  claim  ask  for  a  declaration  that  the  incapacity  has 
ceased  as  from  that  time,  the  Sherift"  must  decide  this 
ipiestion,  as  it  is  a  dispute  hetween  the  parties  as  to  the 
liahility  to  pay  comiM'nsation  {linirhiU  (^mil  ('<>.  v. 
Maliiiliii  (  j) ). 

See  further  on  the  (luestion  of  costs,  lilnclc  v.  Thr  Fi/r 
('•ml  To.  (A),  where  the  pursuer  was  held  liable  to  pay 
tiio  costs  of  a  siu'cessful  action  under  the  Employers' 
Lial)ility  Act,  in  conseipience  of  refusing  to  accept  the 


(;/)  4  V.   203 :  30  So.  L.  U.  141'.. 

(h)   H  i\  IMK);  43  Sc.  L.  11.  CH7. 

(i)  8  F.  905 ;  43  Sc.  L.  11.  GOO. 

(•)  40  So.  L.  H.  354. 

(k)   [I'JOUJ  S.  C.  152  ;  40  S.  L.  R.  191. 
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sanic!   sum   wliifli   wns  recovered,  and  which  liad   l)een 
tendered  under  the  Workmen's  CompensHtioii  Act. 

Arbitration  is  Subject  to  Act  and  Rules.  All  nrl.i- 
trillions  under  the  Workmen's  C'oniiH'nsiition  Act,  l!IO(i, 
arc  re^Milated  h.v  the  Act  itself  and,  sure  where  the 
arhitration  trilnmal  is  selected  hy  the  parties  themselves 
(an.]  even  to  some  extent  in  such  eases),  hy  the  rules 
which  have  heen  franu'd  thereunder  (/). 

These  rules  may  In;  cited  as  the  Workmen's  Coini)en- 
salion  Rules,  1!)07,  as  amended  hy  the  rules  of  1!»08 
and  lilO'.t.  They  are  very  voluminous.  They  regulate 
f-'eneraily  procedure  in  the  county  court,  or  l)efore  an 
ari;itrator  ajjpointed  hy  a  county  court  judt,'e. 

The  Interpretation  Act,  IHH!)  (52  it  ;"):{  Vict.  c.  (M), 
is  to  apply  in  the  interpretation  of  the  rules,  and  they 
are  to  he  read  and  construed  with  the  County  Court 
llules  of  1<)0:{  to  l!»0(i,  many  of  which  are  incorporated 
in  them.  They  control  as  to  procedure  the  arhitrations 
held  l)y  a  ccnnity  court  judfje  or  nrlatrator  appointed  l)y 
him.  and  afTect  the  other  methods  of  arhitration  pro- 
vided hy  the  Act  to  a  small  extent.  See  complete  Rules, 
Appendix  X. 

Every  arhitration  must  take  place  in  accordance 
with  tlu!  Second  Scheduh;  to  the  Act,  and  suhject  to 
the  provisions  of  the  First  Schedule. 

The  arhitrator  has  not  an  unlimited  discretion,  hut 
is  hound  hy  the  Act,  and  hy  the  scale  and  conditions  of 
compensation  set  out  in  the  Schedules. 

The  Arbitration  may  Arise  with  Reference  to  any, 
or  all,  of  the  following  Matters: 

(A)  The  liahility  to  pay  comiM'nsation  (s.  1  (;))). 
(li)  The  question  whether  or  not  the  person  injured 
is  a  workman  to  whom  the  Act  applies  (ih.). 

.J'LT}"'-  ''",^^''''  *°  '""'''''  ^''^  "''"s  ''<  foiif.Trod  by  Sched.  1  (5),  (6).  (8). 
(9).  (15),  and  (IS);  S.hod  2  (li),  <6),  (7),  ,9),  (U)!  (12..  (14)'  'in  Scot! 
„*".  S  Si^d.runt  (,f  26tli  .Tu.iP,   1<)07,  as  uniftulod  by  Act  dated 

2itU  January,  I'JOy,  is  sul)stitutcd  for  rales  undor  Act  of  ISUT,  S.hed.  2. 
s.  14  (a).     Sfo  Appendix  W. 
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((•)  The  amount  or  (lurati(.n  of  tho  coniiwnsation  ((7*.). 

(i>)  Any  ([lU'stion  as  to  wlio  arn  (leiK-ndants,  or  as  to 
tlu!  amount  of  compensation  pa.valilc  to  any 
(leiHiiidant  (Sched.  1  (8)  ). 

(v.)  The  revision  of  awards  of  weekly  payment  of 
compensation  with  the  view  of  endinrr,  diminisli- 
i'nf,',  or  increasinc;  the  same  (ih.  (1(5)  ), 

(I-)  The  redemption  of  weekly  payments  of  compen- 
sation hy  the  award  of  a  lump  sum  {Ih.  (17)  ). 

(o)  The  liability  of  a  contractor  to  indemnify  the 
undertaker  under  s.  4  ('2)  of  the  Act  (W.  C.  H. 
10^28). 

(II)  By  consent,  the  liability  of  any  third  party  to 
indemnify  the  employer  from  whom  compensa- 
tion is  recovered  (h.  (}  (2)  ), 

(il  Wliere  a  respondent  claims  to  he  entitled  to  in- 
demnity  from  any  other  respondent  (W.  C.  Pi 

(k)  In  the  case  of  "accident"  caused  by  disease,  the 
ri«ht   of    an  employer   to  recover  contribution 
from  any  otiier  i)erson  who  employed  tlie  work, 
man    during  the  twelve  months  precedinfj   the 
disablement    or    death    at    the    same    kind    of 
employment  (s.  8  (1)  (c) ). 
In  addition  to  these  disputes  there  are  various  inter- 
locutory  matters  which   may  come   l)efore    the   county 
fourt  jud<,'e  as  ari)itrator.     From  his  decision  in  law  oii 
swell  matters,  as  well  as  from  his  decision  in  an  arbitra- 
tion under  the  Act,  an  api)eal  now  lies  to  the  Court  of 
Appeal  (Sched.  2  (4) ). 


Employer  may  Institute  Arbitration  Proceedings.— 

I'ntil  the  decision  of  the  House  of  Lords  in  I'mrrll  v. 
Main  Cillirrii  Co.,  (tut,\  p.  402,  it  was  thought  that 
original  arbitration  proceedings  would,  and  indeed  could, 
only  be  instituted  by  the  workman.  The  rules  of  1!)07 
Were  framed  in  confonnitv  with  i\\\<  view. 
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It  was  ahviiys  I'loiir  that  wlioii  an  award  existed, 
eitluT  employer  or  workman  coidd  take  ariiitration  i)ro- 
ceediiif;s  to  liavtf  the  same  reviewed  uikUu"  Sehed.  1  (12) 
of  the  Act  of  1HI>7,  or  the  employer  coid<l  take  arl'itratioii 
proceeiliiif:;^  under  Sched.  1  (l:{)  of  the  Act  of  1S!)7  for 
redemi)tioii  of  the  weekly  i)ayments. 

The  House  (tf  Lords  declared  in  the  ahove  case  that 
tln!  employer  had,  in  addition  to  these  i)owers,  the 
ri;,'lit  to  institute  orij,'iual  ari)itration  proceedinj,'s  when 
a  claim  tor  compensation  had  heen  made  u[ion  him  hy 
his  workman  which  was  not  [)romptly  prosecuted.  It 
is  true  this  procedure  was  spoken  of  hy  the  Loiiu 
(  irANCKM.oii  (the  Kakl  ok  IlALsiiiuY)  as  in  the  nature 
of  applying,'  for  a  peremptory  appointment  to  press  on 
arhitration  proceeding's  which  had  heen  already  com- 
menceil  hy  the  mere  making:;  of  a  claim  for  comi)ensa- 
tion  ;  hut  if  the  arhitration  trihunal  has  not  heen 
seU'cted,  and  tlu'  emplo\-er  j^oes  to  the  county  court, 
he  really  institutes  the  arhitratitm  proceedings.  The 
llules  of  Decemh(>r,  1000,  were  framed  to  meet  tiie 
possihility  of  such  proceiidings  hy  an  employer.  See 
now  W.  C.  11.  10,  11  (2),  17  (5),  18  (H),  25. 

Important  Duties  of  Arbitrator. — The  matters  with 
reference  to  which  arhitration  proceedings  can  he  taken 
may  raise  ditlicult  i)oints  hoth  of  law  and  of  fact.  The 
arhitrator  is  in  all  cases  to  decide  whether  the  i)erson 
injured  is  a  workman  to  whom  the  Act  applies,  and  this 
may  often  involve  nice  distinctions  hetween  contract 
of  service  and  independent  contract.  The  inclusion 
of  industrial  disease  will  no  douht  raise  delicate  and 
important  <piestions  requiring,'  not  oidy  careful  considera- 
tion hut  much  judicial  discrhuination.  The  review  of 
weekly  paymtmts  with  the  view  of  ending,  increasinj:; 
or  diminishing  the  same,  has  in  the  past  proved  one  of 
the  most  ditlicult  duties  which  an  arhitrator  has  to 
l)erform,   involvina  as    it   often   does  the  consideration 


Thk    AhBITIIATION    TltlBlINAI.S. 


571 


wlinther  and  how  far  the  incapacity  existing  at  the  time 
of  the  review  can  Ih)  attribut«Hl  to  the  accident. 

Tlie  (hity  of  deciding  whether  certain  conduct  amounts 
to  "serious  and  wilful  misconduct,"  is  one  involving 
;,'rave  resi)onsil)ility,  and  is  now  complicated  by  the 
pn-Iiminary  en<iuiry  whether  the  incapacity  results  in 
MTJous  and  permanent  disablement  (s.  1  (2)  (c)  ). 

Where  the  arbitrator  is  a  layman,  he  will  often,  no 
doubt,  Inid  it  c(mveiiient  to  submit  such  questionH, 
when  tlKiV  arise,  to  the  county  court  judj^e  by  means  of 
a  special  case  (Sched.  2  (4),  W.  C.  li.  82).  He  cannot 
1x3  compelled  to  do  so. 

If  this  course  were  more  largely  adopted  it  would  lead, 
after  a  time,  to  the  Act  beir.g  construed  with  uniformity. 
Tile  arbitrator  selected  by  the  parties  is  priiiu'i  fmir 
the  absolute  judge  of  both  fact  and  law.  From  his 
decision  there  is  no  appeal  unless  he  chooses  to  state 
11  special  case  for  the  opinion  of  the  county  court  judge. 
On  all  (piestions  of  fact  his  findings  are  final,  nor  has 
the  county  court  judge  any  power  to  reverse  such  find- 
ings of  fact  even  where  the  arbitrator  states  a  sixicial 
case  (FiniiiHoii  v.  (in en)  (iii) ). 

It  is  for  the  arbitrator  not  only  to  find  the  facts 
l)iit  to  find  the  proper  inference  or  inferences  which  the 
facts  bear.  If  he  does  not  do  so  the  case  will  be  sent 
back  to  him.  He  is  Jiot  Unu-tm  ojliri,,  until  the  award 
is  made.  So  held  by  the  Supreme  Court  of  British 
Columbia  in  the  case  of  AnmtrniKi  v.  .S7.  KiKinir  Miniiut 

Co,  (;/). 

The  AnitiTRATioN  TnntrNALs. 
The  arbitration  tribunals  are  established  by  the  Second 
Schedule  to  the  Act,  clauses  (1),  (2),  and  (:})  CJHi). 

(w)  [1901]  1  Q.  B.  25 ;  70  L.  J.  Q.  B.  21 ;  83  L.  T.  461. 
(u)  [1908]  13  B.  C.  385. 

Canadian  Notes. 

(246)  See   the    Second    SolicdulC'^    to     the    British    Columbia    Act 
(Appendix,  p.  938)  and  the  Alberta  Act  (Appendix,  p.  927). 
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Tli»'n>  iii-f  Idiir  ti'iliiiimls  wliic-li  mav  Iiccomc  iuvestod 
with  jiiris(lielii)ii  arising,'  alternatively,  ami  In  oiio  cir 
otlicr  (if  which  most  of  the  matters  in  dif^piite  under  tlio 
.\et  must  lie  referrecl  ((.).  'I'lie  two  first  derive  juris- 
dietion  from  tlie  cons(>nt  of  tiie  parties  interested  in  tlio 
urhitralioii.  whilst  the  two  latter  derive  it  from  the  Act 
itx'lf. 

1.  .1  rniiniiilti'i',  ii  jtn  xi'iitiiliri'  ni'  mi  iiiijiloi/ir  imil  liin 
iriirl.nii'ii,  irilli  jtiurir  In  sittir  iiintfiis  iiiidrr  Hiis 
Art  (Sched.  2  (D). 

r.v  tlie  Kiiuital)le  Councils  of  Conciliation  Act, 
1H(>7  (y),  and  the  Master  and  Workmen  (Arliitration)  Act, 
1h7*2  ((/),  power  was  <,'iven  to  employers  and  workmen 
to  estahlish,  under  tiie  former  Act,  with  the  con.sent 
of  the  Secretary  of  State,  and  under  the  latt«!r  Act, 
without  such  consent,  hoards  of  conciliation,  composed 
of  representatives  of  lioth  employer  and  workmen,  to 
settlt'  liy  arliitration  all  disputes  as  to  the  terms  and 
inciilents  of  the  employments. 

Tlie  power  j,'iveii  hy  these  Acts  was  very  little  resorted 
to.  iiltliou^'h  in  some  trades  voluntary  committees,  formed 
with  such  an  ohject,  existed. 

])Oth  of  th((  al)ove-named  statutes  are  now  refiealed 
Ity  the  Conciliation  Act,  iHOCt  (;•),  which  encouraj^es  the 
formation  of  boards  of  conciliatio!i  for  the  j»urp().se  of 
seltliiij,'  disputes  lietween  employers  and  workmen. 
Such  a  hoard  wiien  formed  is  purely  ii  voluntary  hody, 
and  derives  jurisdiction  oidy  from  the  assent  of  employer 
and  workmen.  It  can  he  rej,nstered  hy  the  Boiird  of 
Tra.ie. 

W'iiere    sucii    a   coiinuittee    is   already   estahlished,   a 

(i»)  Tlipri'  arc  tlirci'  othiT  trilmiiiils  which  undor  very  spociiil  tircuni- 
staiici  -  may  h(>  rallcrt  ii|iiiii  tn  ilciido  liahility  ur  to  assess  the  com- 
pensation.    St'i' jKi^/,  jiji.  ."iS^ — "iSJ, 

(/.)  *i  A  81  Vict.  c.  IMfj  (rqwalid). 

(7  )  S5  A  Hf,  Vict.  c.  u:  (rvpcnirdl. 

(/ )  r,;i  .(c  <'*)  \"u-t.  c.  Ml. 
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j,'.'iu'nil  jiiris(licli(»n  to  arl.itnitc;  uikKt  the  Worknu'u's 
t'()iii|)iiisiiti(»ii  Act  limy  l)_v  coiisuiit  ho  coiifurml  ujx)!! 
it.  or  a  conimitU'o  inuy  In*  iippointed  for  tlm  uxpresn 
piirposK  of  hfiiif,'  invested  with  this  jurisdiction. 

Jurisdiction  of  Committee  may  be  Refused— Kveii 

wliere  u  cunuuittee  exists  with  jurisdiction,  either  party 
to  the  arbitration  may  oust  its  jurisdiction  by  ohjectiiif,', 
in  writin-,',  to  tiie  other  party,  before  the  coiuniittee 
meets  to  consider  the  question  (Sched.  2  (1) ). 

Such  a  committee  wlieii  invested  witli  jurisdiction 
has  a  twofohl  power;  it  may  either  hear  and  determine 
the  arbitration  itself,  or  may  refer  it  to  the  arbitration 
of  some  other  person  (Sched.  2  (1) ), 

Arbitration  by  Committee  Inconvenient. -Arbitration 

\i\  a  committee  is  not  very  convenient.  It  is  in  practice 
rarely  resorted  to,  except  in  some  of  the  northern 
counties  of  England  where  conciliation  boards  in  the 
luininfi;  industry  exist.  On  some  of  these  boards  a  general 
jurisdiction  to  arbitrate  under  the  Act  of  l«l»7,  was  by 
consent  conferred. 

There  is  no  gemra!  procedure  for  the  regulation  of 
such  arbitration,  save  such  rules  as  may  bo  made  by 
the  committee  itself.  It  is  true  the  franiers  of  the 
County  Court  Ilules  in  Knghind  have  attempted  to  apply 
M>ui.!  of  their  lies,  such  us  rr.  7,  :{;{,  and  (Jl,  to  every 
lubitraiion  uiuler  the  Act,  whether  before  a  committee, 
ailutrator,  or  judge,  but  these  rules  in  .so  far  as  they 
liurport  to  regulate  proceedings  before  a  committee  or 
iul)itiiitor  selected  by  the  parties  seem  to  be  clearly 
I'ltnt  rins.  There  is  no  power  to  enforce  the  attendance 
ol  witnesses,  or  the  production  of  documents  {n). 

(s)  The  power  Riven  liy  the  Arbitration  Act,  188'J,  ss.  8,  18,  to  obtain 
attendance  of  witnesses  and  production  of  documents  cannot  be  resorted 
to  iis  tins  Act  does  not  apply  to  tlic  Worlcuieu's  Conipciisation  Act 
(>.  lied  2  (4)  ).  Such  a  comiuittfc  may,  however,  adniinisti  r  an  oath  to 
all  siiili  witnesses  as  voliintarilv  ,  ,n,ie  iHifore  them  (Kvideiice  Act,  1851 
(14  A  15  Vict.  c.  yy),  s.  Iti)  anil  ii-  proceedings  are  judicial. 


I'l 


r»7l     TiiK  Wuiskmkn's  Comi'KNsation  A<t,  1!MM5. 

Tlu!  itr«)s»!iit  Act,  it  is  true,  providoa  that  the  Secrotrtry 
of  Statu  imi.v  l»y  onhfr,  liithor  tiiicoiKlitioiially  or  con- 
ditionally and  hiilijuct  to  nioditieations,  confer  on  any 
such  coiiuuittee  as  ii'sjHJcts  any  inattui*  iti  which  the  com- 
niittiH-  act  as  arhitrators,  or  which  is  .settled  hy  at^ree- 
nicnl  sid)inittt!d  to  and  apiu'ovi'd  by  the  committ<!e, 
all  or  any  of  the  powers  conferred  hy  the  Act  exclusively 
on  county  courts  or  judges  of  county  courts,  an<l  may 
by  the  onh'r  provide  how  and  to  whom  the  comi)ensation 
money  is  to  be  paid  in  cases  where,  but  for  the  order, 
the  money  would  be  retpiirod  to  Ih)  i)aid  into  court,  and 
the  order  may  exclude  from  the  oi)erations  (d)  and  (e)  of 
parafijraph  (i>)  of  the  Second  Schedule;  agreements  sul)- 
mitted  to  and  appnjved  of  by  the  committee,  and  may 
contain  such  incidental,  conseipiential,  or  supplemental 
provisions  as  may  api)ear  to  the  Secretary  of  State  to  be 
necessary  or  proper  (Sched.  2  (1)  ).  The  jMJwer  con- 
ferred by  this  useful  provision  has  been  exercised  in  the 
case  of  the  "  Committee  "  existiii}^  Ixjtween  the  employers 
and  workmen  in  the  miniu};;  industry  for  the  purpose  of 
settlinj^  disputes  in  the  County  of  Durham  (0. 

The  provision  that  the  order  may  contain  regulations 
as  to  the  payment  of  the  money  which  would  otherwise 
liave  to  be  paid  into  court,  is  inserted  for  the  purpose 
of  vesting  wide  discretionary  powers  in  the  committee, 
and  the  exclusion  of  the  operation  of  provisoes  (d)  and 
(e)  of  paragrai)h  (i>)  (which  clauses  give  a  discretion  to 
the  registrar  of  the  county  court  to  refuse  to  register  an 
agreement,  and  to  the  judge  of  the  court  to  remove  it 
from  the  register)  is  doubtless  with  the  same  object. 
Although  the  rules  made  under  the  Act  do  not  apply  to 
arbitration  by  a  committee,  the  committee  is  bound 
by,  and  will  have  to  conform  to,  such  rules  when  sub- 
mitting a  question  of  law  for  the  decision  of  the  county 
court  judge  under  clause  (4),  or  sending  the  memo- 
randum  of  the   award   for   registration   in   the  county 

(t)  See  Order,  Appuudix  X. 
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UDiirt  uiKlt'i-  cliiUHo  {',))  of  the  Second  Scho«lule'.  Ah  to 
this  j)roc'e«lurt;,  hoo  /«»«/,  pp.  «11!)— (i'il.  The  committee 
(Mil  also  reiiuire  the  registrar  of  the  court  where  the 
iii(iiioran(hnn  of  awiinl  is  reKiHtcreti  to  tux  the  costs 
(W.  ('.  U.  fil  as  amended). 

Tlu!  committee  can  also,  suhject  to  re;,Milations  umtU'. 
\<\  tlu!  Secretary  of  State  and  tlie  Treasury,  submit 
to  a  medical  referee  for  reiK)rt  any  matter  which  seems 
material  to  any  (piestion  ari.siuR  in  the  ariiitration 
(Schcil.  2  (1'))).     See  these  lle;,'ulations,  Apiwndix  0. 

If  tliere  is  no  committee,  or  if  the  committee  fails 
to  settle  tlie  matter  within  six  months  (ii)  fnmi  the 
date  of  the  claim  heiiif?  made,  or  refers  the  claim  to 
ariiitration,  or  if  the  committee  is  objected  to  in  manner 
afoiesaid,  the  jurisdiction  of  the  second  tribunal  arises 
(Sched.  2  (2) ). 


-• — -1  Kiiiiilr  (irhitnttiir  aiiircil  mi  hif  thr  pailiix. 

In  this  case,  as  in  the  case  of  the  committee,  the 
ariiitration  is  quite  informal.  The  arbitrator  derives  his 
jurisdiction  from  the  consent  of  the  juirties. 

Jle  is  subject  to  many  disadvantages. 

As  in  the  case  of  the  committee  he  is  not  able 
to  comi)el  the  attendance  of  witnesses  or  to  procure 
documents. 

It  is  not  clear  that  it  is  not  in  the  jwwer  of  either 
party  to  withdraw  the  authority  he  has  {^iven  to  such 
an  arbitrator  at  any  time  before  the  award,  and  thus 
III  render  the  whole  proceedings  futile  (r). 

Arbitrator  Agreed  upon  by  the  Parties  not  Bound 

by  Rules.— The  rules  made  under   the   Act  only  attect 

(,'/)  In  tho  Act  of  1897  the  time  was  three  mouths. 

(I)  Tho  author's  reasons  for  expressing  this  douht  would  take  too 
much  space  to  set  out  in  detail,  Init,  until  the  jiassiiiK  of  the  Arhitra- 
lion  Act,  ISS'J  (52  and  53  Vict.  c.  4'J),  excout  under  one  statute  after- 
wards repealed,  tho  power  of  an  arbitrator  appointed  by  consent  of 
the  parties  to  the  arbitratiou  could  always  be  revoked  by  any  of  such 
parties. 
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•>:<>     Tin:  \V(.i!kmi:ns  Compensation  Act.  mou. 

sucli  iiM  arlntnition  to  the  same  liniite.l  extent  that  they 
affect  arbitration  by  a  committee.  See  mifr,  p.  ,-,73  The 
arlntrator  i^s  not  entitle.l  to  the  assistance  of  the  machinery 
an.  olhcials  of  the  county  court.  In  a^l.lition,  whilst 
-such  an  arl,itrator  will  probably  often  be  a  layman,  tlie 
legal  questions  he  is  called  upon  to  decide  may  be  of  the 
greatest  complexity  and  nicety. 

He  may  administer  the  (uth  to  such  witnesses  as 
voluntarily  come  before  him,  but  cannot  compel  them 
to  answer  (juestions  (w). 

May  Submit  Question  of  Law  to  Judge.-He  mav 

like  the  committee,  if  he  thinks  fit,  submit  a  question' 
of  law  to  the  county  court  judge  in  the  form  of  a  special 
case  (Sched.  2  (4)  ;  W.  C.  R.  ;}2 ;  see  jx.t,  p.  (5.^«!)  (247). 
He  must  send  a  memorandum  of  his  award  for  re^istra- 
twn  in  the  county  court  in  manner  hereafter  explained 
(bchecl.  2   ,!.)  ;    W.    C.  11.  41-17  as   amende.l,  Forms 
.5(>-;5.)  as  amended).     How  an  arbitrator  of  this  kind 
selected  by  the  parties  is  to  be  remunerated,  is  not  stated 
Having  jurisdiction  over  the  costs  (.»),  he  may  be  able 
to  make  the  cost  of  taking  up   his  award  part  of   the 
costs  in  the  arbitration,  but  as  these  have  to  be  taxed 
and  as  the  arbitrator's  fees  will  have  to  be  paid  before 
tile  award  is  obtained,  difficulty  may  arise  here. 

He  has  also  to  determine  upon  which  scale,  in  use  in 
the  county  court,  the  costs  shall  be  taxe.l  (//).  For  this 
purpose,  where  the  award  is  not  of  a  capital  sum,  he 
should  dec.lewhat  shall  be  considered  the  capital  amount 
of  his  award  (:). 

(»■)  Arbitration  Act,  1889,  8,  7. 
(.(■)  Scliod.  2  (7). 

as'al„^;,dr'  '"  "'"^"  "^'""'^^  '"'''  ""^"^^  ^^^•"  ■'  ■^•-  UrJ-^r  Gl  (1) 
(?)  W.  C.  It.  Gl  (1),  (2). 

Canadian  Notes. 

batl^Ii  the  arl,[,''.%"'"'  '/"'"f  '"""'^^'^  questions  of  fact,  it  was  referred 
back  to  the  arbitrator  :  AnnU>oH,j  v.  St.  Kwjmc  Muuu<j  Co.,  13  13.  C.  Ji. 
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If  anarl.itnitor  a,M-eecl  on  l.ythe  parties  dies,  or  refuses 

aiDitiator  (Schetl.  *2  (H) ). 
For  procedure  see  W.  C.  11.  10,  Forms  .SI  and  35 
Suggestions  to  Lay  Arbitrator.-If  the  arbitrator  is 
■  .K>ma„  he.  ..t  renieml.er  that,  although  he  has  a    id, 
;  --Uon  and  .s  not  hound  hv  forms,  ill  nu.s      ^d^^ 
the  i)rocee.hngs  m  a  judicial  manner 
He  must  fix  a  definite  phice  and  time  for  the  in.ldinc. 

tjfh"  ""'  ""    '"'  '"'"  "'^^•^'^^  *«  ^^"  l--ti- 

I'c  shoud  adjourn,  and  give  u  peremptory  notice  of  -i 

^econd  sittm,,  making  it  clear  to  such  Lent  party  tti 

»  <leh  ult  of  appearance  after  such  perempti-y  not  ce 

iu^^wm^proceed   with   the   arhitratioi      tLs  l^t:;; 

He  must  hear  all  parties,  or  their  representatives  and 
St  accept  no  evidence  save  in  the  presence   of    le 
P.ut,es  or  their  representatives.     Although  le-al  nric 

";;;•:  t?r'!f '''''  '^  '^  ^^^^^^^  ^  ^^^:^^ . 

"mMse   to   refuse    them    audience   (a).      Although   not 
«enei.al  ly  hindiiig  upon  him,  he  will  fiml  the  r2  Ue 
»-ler  the  Act,  and   the   forms  added    thereto,  o       '  i 
-vice  as  precedents  which,  with  small  alterati  n    leJu 
ii«e  and  allow  to  he  made  use  of. 

When  making  his  award  he  can  make  use  of  one  of  the 
draft  awards  in  Form  \o  oa      t).  , 

•lunvi  f  ^^"™->o.  24.     1  he  memorandum  of  his 

■^^■"<    for  registration  in  the  county  court  must  he 
accordance  with  Form  No.  SH ;  must  be  signed  by  hi 
a.u  transnutted  to  the  registrar  (W.  C.  R.  42  L  amende" 
if  l>e  wishes  to  submit  a  .piestion  of  law  to  the  To  my 
court  jiu^e  this  must  be  done  by  special  case  ^Th 

K.L. 

1>    1' 
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r)7S     Tin:  Wo1!kmi;n's  C'(tMi>i:N;sATi(»N  Act,  VMii. 

It  is  almost  unnecessarv  to  say  that  the  iii"bitrator 
imist  act  with  strict  iini)artiaHty  hetwet'U  the  i)arties. 
]t'  he  iiiis  any  interest,  direct  or  indirect,  either  in  the 
siil)j('cl-iiiattt'r  or  in  tlie  parties,  lie  slioidd  decline  to  act 
at  all. 

If  evidence  tendered  before  him  is  objected  to,  he  will 
fi;enerally  do  wisely  to  receive  it,  for  he  is  not  bound  by 
the  lejijal  rules  of  evidence.  He  should  bear  in  mini, and 
try  as  far  as  i)ossible  to  conform  to  one  f^eneral  rule,  to 
which  most  of  the  le^al  rules  of  evidence  are  referable, 
viz.  that  the  best  evidence  to  prove  facts  should  always, 
wht;re  possible,  be  obtained. 

It  has  been  laid  down  by  the  House  of  Lords  in  IT'/yx/cr 
v.  Sliiiiji  ((■)  that  an  arbitrator  in  awarding  compensation 
under  the  "Workmen's  Compensation  Act,  1H!)7,  cannot 
lay  down  any  general  rule  as  to  the  amount  of  compensa- 
tion he  will  award.  lie  must  have  regard  to  the  circum- 
stances of  each  case. 

If  Uie  parties  do  not  agree  to  refer  to  a  single  arbitrator 
the  jurisdiction  of  the  third  tribunal  arises. 

3. —  Tlir  ciiHittjl  rtiKit  Jiiihir  i)/ tJic  iJ'iHtricf. 

This  is  the  tribunal  to  which  the  greater  i)art  of  the 
disputes  arising  under  the  Act  have  in  the  past  been 
referred.  The  advantages  of  referring  to  this  tribunal 
an;  many.  The  judge  is  a  trained  lawyer.  Although  he 
sits  as  arbitrator  he  can  exercise  all  his  powers  as  a 
judge  (</),  and  has  the  assistance  of  his  officials. 

N'otliing  is  paid  by  the  parties  for  his  services  as 
arbitrator ;  indeed,  no  fees  whatever  (except  where  a 
medical  referee  is  appealed  to  under  s.  1')  of  Sched.  1) 
are  to  be  paid  before  award  in  respect  of  this  form  of 
arbitration  (Sched.  2  (13) ). 

(r)  [1905]  A.  C.  284  ;  74  L.  J.  K.  15.  77C;  92  L.  T.  373. 

{d)  It  snoiin  to  iiftvfl  boon  tlie  intention  tluit  tlie  judge  should  have, 
ns  arbitrator,  all  Ins  jiowors.  The  arbitrator  appointed  bv  him  as  sub- 
stitute is  oxiiros>ly  t;ivcn  all  the  powers  of  a  county  court  "judge  (Schod. 
-  iV  )• 
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"County  Court"  in  Scotland  means  "  Sheiill'  Court" 
(y.  la). 

Where  Proceedings  must  be  taken._By  clause  11  of 
the  Secon.l  Sche.lule  to  the  Act  it  is  enacted  that  "  ^^here 
any  matter  under  this  Act  is  to  he  ,lone  in  a  county  court, 
n    .3,   o.  or  he  ore  the  judge  or  registrar  of  a'countj 
cou.t,  then,   unless  the  contrary  intenti(,n  appear    tl/e 
•sunje  shall  suhject  to  rules  of  court,  he  done  in,'or  hy, 
-  betore    he  judge  or  registrar  of.  the  count  •  cour    of 
h    district  m  winch  all  the  parties  concerned  reside,  or 
t  th.y  reside  m  .hfterent  districts  the  district  prescribed 
b^  rules  ot  court,  without  prejudice  to  any  transfer  in 
manner  provided  by  rules  of  the  court."    See  W  C  E  73 
A  somewhat  curious  question  arose  under  the'  corre- 
spondmg  paragraph  of  the  Act  of  1897,  in  the  case  of  TJo' 
An,,  y. ./,./,.  0«v.  a.,l  ll.l..rUnn  (,■).     In  this  case  the 
niployer  resided  in  Scotland  and  the  workman  in  En^- 
i'"Hl.     Ihe  injury  in  respect  of  which  proceedings  were 
commenced  occurred  within  the  district  of  the  Newpor 

o    .  W   r  r      !  "T^^'  T'^  J"^'se  decided  that  he  had 

paities  did  not  reside  in  difterent   districts  within  the 
meaning  of  the  aboye  clause. 

It  ^vas   argued  that  "districts"  meant  county   court 
.l^stnc  s  in  England  only,  .nd  that  eyen  if  proc'eeZ 
could  be  taken  against  the  employer  in  Scotlan<l,  the^e 
Mas  no  remedy  provided  in  England. 

The  applicant  thereupon  obtained  a  rule  nisi  from  the 

Court  of  lung's   Bench   calling   upon  the  county    ou 

judge  to  hear  and  determine  his  application  for  com;n- 

Mtion.     In  the  argument  of  the  rule,  reference  was  made 
to  ca„,e_    ,  (,)  ,,,,      y^^^,^j    g^j^^^j^j^  ^^ 

mi,  which  IS  as  follows:    "In  the  application  of  this 

^^p  [1902]  .  K.  B.  43G ;  71  L.  J.  K,  B.  770 ;  87  L.  T.  20S ;  IS  T.  L.  U. 
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schedule  to  Scotland  'sheriff'  shall  he  suhstituted  for 
'county  court  judge,'  'sheriff  court'  for  'county  court,' 
'  action  '  for  '  plaint,"  '  sheriff  clerk  '  for  '  ref,'istrar  of 
the  county  court,'  and  '  act  of  sederunt '  for  '  rules  of 
court,'  "  and  it  wasari;;ued  that  the  expression  "  district " 
need  not  be  read  in  any  technical  sense  as  applicable 
only  to  the  district  of  a  county  court,  but  could  i)roi)erly 
b(i  read  as  meaning  the  area  over  which  a  county  court  or 
slieriff  court  has  jurisdiction.  The  court,  consisting  of 
Alverstone,  L.C.J.,  DAHLiNoand  Channell,  JJ.,  assented 
to  this  argument,  and  made  the  rule  absolute. 

Arbitration  Regulated  by  Rules.— The  judge  is  to 
conduct  the  arbitration  in  accordance  with  the  schedules 
to  the  Act  and  the  Rules  made  thereunder. 

Both  the  judge's  duties  as  arbitrator  and  the  duties 
of  the  officials  are  to  ])e  part  of  the  duties  of  the  county 
court  (Sched.  2  (12) ). 

Notwithstanding  this  enactment,  the  proceedings  under 
the  Act,  whether  before  the  county  court  judge  or  before 
an  arbitrator  appointed  by  him,  are  arbitration  pro- 
ceedings ;  and  the  judge  having  once  made  his  award,  is 
j'lnirtKx  ojiirio,  and  consequently  cannot  grant  a  new  trial, 
as  he  can  do  in  all  county  court  actions  {Mouittuin  v. 
l'iirr(i)).  Neither  can  he  order  discovery  either  of 
documents  or  by  means  of  interrogatories  (//).  Still,  he 
can  always  review,  and  must  do  so  where  any  change  of 
circumstances  has  arisen. 

\n  Scotland  it  has  been  held  that  a  claim  may  be 
dismissed  by  an  arbitrator  as  irrelevant  on  the  aver- 
ments of  the  applicant  himself  without  hearing  evidence 
{C'diiii,'  v.  (iliiKiiiiir  Strum  ( '(>ast<rx  ( '<>.,  Liiiiitrd  (li) ).  This 
will  generally  be  a  very  dangerous  course  to  adopt. 

(/)  [189'Jj  1  Q.  B.  805 ;  G8  L.  J.  Q.  B.  447  ;  80  L.  T.  342  ;  15  T.  L.  H. 

(g)  Huitun  V.  The  Gnat  Xortlwrn   Rail.  Co.,  2  Butterworths'  C.  C. 

(;.)  [1907j  S.  C.  U2,  44  S.  L.  K.  lie. 
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-Thr  arhitrafnr  apixtintrij  hi  the  minthf 
loiivt  jiidijc. 

If  the  jiKlKe  of  the  county  court  (in  EnRlnnd)  is  uniil)le 
to  hold  the  arhitration  liimself,  he  can,  with  the  consent 
of  the  Lord  Chancellor,  appoint  an  arbitrator  to  act  as 
his  substitute  (Sched.  2  (3) ). 

The  procedure  reffulatinR  the  appointment  of  and 
procedure  before  any  such  arbitrator  is  contained  i-i  tlie 
AV.  C.  R.  (rr.  20-Hl).  The  rules  seemed  to  anticipate 
tliat  the  Lord  Chancellor  may,  vvith  reference  to  some 
county  courts,  make  a  general  order  permitting  the 
jiidf^e  to  refer  to  arbitration  cases  which  would  other- 
wise be  deci.le<l  by  him  (r.  29  (a)  (/) ).  In  every  case  the 
arbitrator  must  be  approved  by  the  Lord  Chancellor 
Oh.  (a)  (b)  (d) ). 

The  object  of  allowing  arbitrators  to  be  appointed  by 
the  county  court  judge  is  not  very  clear.  The  power 
appears  to  have  been  given  for  the  purpose  of  preventing 
delay  where  any  particular  county  court  is  too  busy  to 
hear  the  arbitration  within  a  reasonable  time. 

Has  all  the  Powers  of  a  County  Court  Judge.— An 

arbitrator    appointed    by    a    county    court   judge    has 
generally  all  the  powers  of  a  county  court  judce  (Sched 
2(3)(/)). 

The  rules  and  forms  made  under  the  Act,  regulating 
the  procedure  before  the  judge  ai)ply  equally  to  an 
arbitrator  apiwinted  by  a  county  court  judge  (W.  C.  R. 
31),  but  if  the  parties  agree  to  an  award  before  the 
arbitration  is  entered  upon,  the  judge  of  the  court  may 
make  the  formal  award,  and  the  duties  of  the  arbitrator 
cease  {ih.  (9)  (a)).  The  enforcement  of,  or  proceedings 
for  staying  proceedings  under  an  award  made  by  such  an 

(i)  It  is  believed  that  in  several  cases  this  has  been  done 

bimL»^l*,i'"''f' °"  '^>''>"  he  could,  or,  indeed,  whether  the  judge 
Inmself  conld,  when  acting  as  arbitrator,  commit  for  contempt  of  court. 
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iirhiti-ator,  is  rrivoii  to  tlu;  comity  court  jud^^o ;  in  other 
words,  when  the  arJ)itrntor  nppointod  hy  a  county  court 
ju(l-,'t'  has  inadft  his  award,  he  has  little  or  nothing  nioro 
to  do  with  it  (/'/-.  (2)  (I)) ). 

His  duties  are  a  part  of  the  duties  of  the  county 
court,  and  the  officers  of  the  coin-t  must  act  acco-dinRly 
(Sched.  2  (12)  ).  Although  not  so  stated,  he  will  pro- 
l)al)ly  always  he  a  harrist(>r.  He  is  to  1)p  pai<l  hv  the 
Treasury  (s.  10  (2) )  and  hol.l  the  arhitration  at  the  court 
house  if  possible,  subject  to  the  regulation  as  to  holding 
elsewhere  set  out  in  W.  C.  R.  13  (8).  " 

Beinp;  the  alfrr  r,,n  of  the  jud^e  with  e^ual  powers,  it 
mi-ht  seem  doul)tful  whether  he  could  submit  a  question 
of  law  to  the  jud-je  for  his  decision.  The  rules,  however, 
assume  that  he  can  do  so  (see  W.  C.  11.  32,  Form  2;")).' 
The  procedure  is  by  special  case,  which  is  resulated'hy" 
the  same  rule. 

The  case  of  (iihx,,,,  v.  U'nnnuld  ,c  Ifnlhrr  (/,)  has 
established  that  an  appeal  will  not  lie  direct  to  the  Court 
of  Api)eal  from  the  award  of  an  arbitrator  appointed  by 
a  county  court  judge.     See  pnxt,  p.  (iSfi. 

S- — Sjti'rial  arhitnifiiiii  irihiiiiah. 

The  Tribunal  in  Three  Special  Cases.— In  two  very 
siwcial  cases  the  corai^ensation  can  be  awarded  by  a 
tribunal  not  appointed  in  any  of  the  ways  before  stated, 
and  in  a  third  case,  an  important  cpiestion  in  an  arbi- 
tration may  be  submitted  to  the  arbitration  of  a  medical 
referee  (Sched.  2  (15)  ). 

(a)  Where  Workman  brings  Abortive  Action.    The 

first  of  these  cases  is  under  s.  1  (1)  of  the  Act,  where 
an  action  has  been  brought  in  some  court  (/)  to  recover 

^^^)  [1004]  2  K.  U.  10;  73  L.  J.  K.  B.  491 ;  91  L.  T.  7;  20  T.  L.  R. 

(^)  This  may  bo  in  .a  rounty  court,  wiiirli  v.-miH  not  otLc-nvisc  have 
jurisdiction  to  assess  the  compensation,  or  in  the  High  Court. 
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ilaiiiiif,'('s  for  iM.rsdnal  injury,  irroHpoetivc  of  tlu!  Act, 
wliich  action  )in,s  failed,  find  tlio  i)liiinti(V  makers  a  ri'(|iii,.,st 
to  tlio  court  (hi)  to  assess  l>is  compensation  under  tlie 
Workmen's  Compeiisation  Act.     See  aiitr,  pp.  4h:{,  1H  1. 

Tlio  certificate  which  in  this  event  has  to  he  r,Wou  hy 
the  court,  showing,'  the  amount  of  compensation  awardjil 
and  the  deduction  made  for  the  costs  of  the  ahortive 
action,  is  to  he  according,'  to  Form  -It  and  is  to  he 
recorded  as  if  it  were  a  niemorandtun  of  an  award  made 
hy  an  arbitrator  (W.  C.  11.  51),  /.,-.  it  may  be  re^istereil 
in  the  county  court  of  the  district  in  which  the  plaintitf 
ni  the  action  resides,  or  in  which  the  accident  in  respect 
of  which  comiKjnsation  was  awarded  arose,  and  may 
he  enforced  as  a  judgment  (W.  C.  R.  5i,  78).  This 
ap[)lication  must  be  made  as  promi)tly  as  possible  after 
the  acti(m  is  dismissed. 

It  is  the  court  in  which  the  action  is  tried,  not 
the  appellate  court,  which  can  assess  comjjensation. 
See  (Jifiiiii  V.  ./<»//»  Jiroim  ,('•  ( V>,  {(,„tr,  p.  48!)),  and  see 
generally  as  to  procedure  to  be  pursued  by  a  plaintifl" 
who  fails  in  his  action  and  desires  compensation. 
Chapter  VI. :  "  Election  of  Remedies." 

(b)  Where  New  Arbitrator  Appointed  by  Judge  of 
the  County  Court.— The  second  case  arises  where  an 
arl)itrator  having  been  appointed  either  dies,  or  refuses 
or  becomes  incapable  of  acting.  A  new  arbitrator  may, 
in  these  circumstances,  be  appointed  by  a  judge  of  the 
county  court  on  the  application  of  any  party  (ii)  who 
then  derives  jurisdiction  solely  from  such  appointment 
(Sched.  2  (8) ;  W.  C.  R.  29,  Forms  84,  35). 

Such  an  arbitrator,  when  appointed,  is  in  the  same 
position  and  has  the  same  powers  as  the  arbitrator 
originally  appointed  by  the  judge. 

(m)  Whether  the  word  "court"  means  the  judge  or  jury  in  a  case 
whore  a  jury  has  tried  the  action,  is  not  stated.  It  is  helioved  the  word 
refers  to  the  judge  of  the  court. 

.,  ('O.^P'^'^'"  ''''"  Act  of  1807  thi.s  jurisdiction  was  given  to  a  iud'^e  of 
the  High  Court.  '     ° 
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(C)  A  Medical  Referee.-As  proviouHlv  sl.uw,,  („w,. 
I'P-  I' I,  !-;<)  u  nuMlical  n,fem!  can  !«,  iiivokcl  l.v 
eons.nt  of  nnplo.y.r  uM.i  uorkma,,,  an.l  to  hi.n  may  Lo 
'•<l.'nv,l  ,a)  any  ,,,u..stion  of  tlu,  worknm,.\s  conditio,, 
or  .tness  for  ..nployn.ent.  (1.)  a  dispnt.  as  to  whether, 
or  to  what  extent  the  incapacity  of  the  workn,a„  is  ,h,e 
to  the  acculent  (Sche.l.  1  (15) ;  W.  C.  II.  r,l,  H'2,  Fo,-n,s 

IH  —  ;)1). 

The  n,e.]ical  .-efo-ee  in  such  a  case  l.c.comes  an 
«.lut,-ator  from  ^vllose  decision,  on  the  matters  suh- 
mitted  to  hira,  thei-o  is  no  appeal  (il,.). 
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corxTv  coniT  .irmjE,  on  aubituvtok 

APl'OIXTKJ)  n\  HIM. 

TriK    AlilHTRATION. 

Arbitration  Regulated  by  Rules—The  proecluie  in 
an  arbitration  hefon-  n  county  curt  ju.l^'e,  or  an 
arhitrator  appointed  by  In'm,  is  re-iilated  l)y  the  Act  it.self 
'•iii.l  hy  the  rules  an.l  forms  („)  made  thereunder.  In 
i'oth  cases  almost  all  the  proceeding's  are  taken  in  tlio 
county  court.  They  are  to  be  recorded  in  the  books  oi 
tlie  court  ui  the  way  usual  in  other  proceedings.  In 
a<ldition  a  special  register  is  to  l,e  kept  in  which 
practically  every  step  in  an  arl)itration  under  the  Work- 
men's Comi)ensation  Act,  l!)0>i,  is  to  be  entered  (W.  C.  K. 
HI). 

The  proceedings  are  judicial.     See  antr,  p.  r>«J5. 

Each  arbitration  matter  under  the  Act  is  to  be  kept 
separately  in  the  register,  to  be  exhibited  in  the  matter 
of  the  Act,  and  to  be  distinguished  by  a  separate 
number  (W.  C.  R.  83).  See  Form  of  Register,  Form  (i?. 
The  Interpretation  Act,  1889  (h),  is  to  apply  to  the 
interpretation  of  tiie  Workmen's  Compensation  Rules 
(see  r.  1  (4) ),  and  the  rules  are  to  be  read  and  construed 
with  the  County  Court  Rules,  1903,  and  rules  amending 
the  same  (AV.  C.  R.  1  (f,) ).  Subject  to  the  rules,  the 
procedure  in  an  arbitration  is  to  be  the  same  as  in  an 

(a)  See  Rules  and  Forms  for  ikp  under  the  Aft.  (Apnondix  N'i 
52  &  53  Vict.  c.  03.  '  '' 
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actioii  fomi.K.iK'.Ml  in  tln^  omity  court.  I.y  plaint  uiid 
Hiinimoiis  ill  th.i  ..nliiiary  wuy,  for  trial  hy  the  jii.lj,',. 
without  a  jury.  Tli.^  rul.'.s  in  forco  for  tlin*  ti.no  Ihuu- 
»PI»I.vi"«  to  uc'tions  sliull,  with  thn  necessary  nKxliflca" 
tioHH,  iipply  to  Huch  arhitrations  (\V.  C.  II.  -27),  providcl 
that  the  hunleii  of  proof  of  any  facts  wliich  are  not 
aduiitted  shall  !..!  tii.*  same  wlicHn-.a-  the  party  may  he  hv 
whom  the  re(piest  for  arhitration  is  filed  (Ih.  (•>) ). 

Where  any  matter  or  tiling  is  not  sin^cially  jjrnvided 
for  under  the  rulea  the  siime  proceduns  shiili  "he  followed 
nnd  the  same  provisions  api.ly  as  far  as  praeticahle  as  in 
a  similar  matter  or  thin;,'  under  the  County  Courts  Act, 
1HH8,  iind  the  rules  made  thereunder,  (r.  HO). 


Thk  Pauties. 
"The  Applicant."— The  party  makinj:;  application  for 
arhitration  un.ler  the  Act  is  to  he  called  "  the  applicant" 
(W.  C.  R.  2  (1) ). 

The  applicant  who  institutes  the  proceedings  is 
generally  the  workman  or  the  deiKiudants  of  the  work- 
man, but  this  is  not  necessarily  so,  for  the  emi)loyer  may 
institute  arhitration  proceedings.     See  aiifr,  p.  i)(5!». 

More  i)ersons  than  one  may  he  joined  as  api)licants  in 
one  arbitration  in  any  case  in  wln'-li  such  i)ersons  might 
be  joined  in  one  action  as  plaintiffs  under  the  county 
court  rules.  See  W.  C.  R.  n.  If  there  is  a  legal  injrsonal 
representative  of  the  deceased  workman,  the  application 
should  be  made  by  him ;  but  it  can  be  made  by  the 
dei)endants  themselves  (W.  C.  R.  4  (1) ). 

The  term  "  dei)endants  "  includes  persons  claiming  to 
be  dependants  {ih.  4  (:}) ).  It  is  not  necessary  to  take'out 
admnnstration  to  the  estate  of  a  deceased  workman  for 
the  purpose  alone  of  commencing  proceedings  to  recover 
comi)ensation  under  the  Act.  In  Clatimrtln/  v.  Gm;,, 
Limitrd  (r),  un  employer,  who  insisted  upon  this  course 
(c)  80  L.  T.  702 ;  18  T.  L.  K.  C41 ;  4  W.  U.  C.  152. 
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Ixiii^'  lulopU'd  when  tli.-nt  whs  iki  disputo  as  to  tliu 
c(.iuiM'ii.sfitir)ii  puyjil.lp,  was  hold,  hv  th<>  (!ourt  (»f  Ap|H>iiI, 
to  hiiv.)  ht'»>n  ri«lilly  miide  to  pay  tho  costs  of  Ihu 
profccdinsH. 

If  a  dispute  really  exists  as  to  who  are  tho  dei)oiidatitH 
entitled  to  eompeiisation,  it  may  ho  that  th((  <'niployer 
•youid  he  jiihtifi.  (1  in  requirin-  that  letters  of  adniiniHtra- 
tinri  should  Ins  taken  out,  or  at  all  events  that  all  the 
inrsons  who  are,  or  may  claim  to  Ix)  deiHMidants,  should 
I.e  made  parties  in  the  arhitration  proceedings  (</)  (ih  I 
(•2) ). 

When  the  Compensation  becomes  Vested.  Tiio 
Irish  Court  of  Appeal  held  that  where  a  i>erson 
solely  dei)endent  upon  the  earnings  of  a  deceased 
workman  died  heforo  comiHiiisation  proceedings  were 
connnenced,  the  legal  personal  representative  of  siich 
dt'lHindant  had  no  claim  to  institute  arhitration  proceed- 
ings under  the  Act.  The  ground  of  the  decision  was 
that  the  claim  of  a  "  dependant "  under  the  Workmen's 
ComiHjnsation  Act,  is  a  personal  claim,  and  dies  with  tho 
person  {<■).  In  this  case  the  question  whether,  if  arbitra- 
tion proceedings  had  been  commenced  they  would  have 
abated  in  consequence  of  the  death,  was  left  oiwn 
{I)arli„;it<,„  v.  Jiosror,  autr,  p.  404).  This  question,  how 
ever,  has  now  been  settled  by  the  House  of  Lords,  and 
the  Irish  decision  declared  to  be  wrong  (Vnif^il  Cnllinirx, 
Limitid  V.  Siiiijiaon  ,{■  Jlrtiiln/,  ante,  p.  405). 

Independent  Right  of  the  Dependants.— The  fact 
that  a  workman  has  received  comjiensation  before  his 
death,  does  not,  if  the  injnry  results  in  death,  take  away 
the  claim  of  the  dependants  (/),  though  the  weekly  jwy- 
meuts  and  any  lump  sum  paid  in  redemption  thereof 
must  be  deducted  (Sched.  1  (1)  (a)  (1),  anh;  p.  406). 

(d)  See  Pollok  v.  Workman,  2  P.  354. 

(c)  0'Do}U3van  v.  Catnerun,  34  Ir.  L..  T.  (U.  A.)  116. 

(/)  O'Keefe  v.  L<yvat,  18  T.  L.  R.  57  ;  4  W.  C.  C.  109. 
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Where  a  cliiim  is  foundcfl  upon  s.  4  of  tlio  Aet,  the 
iipphcatit  may,  at  his  option,  jnake  hoth  the  undertaker 
and  the  contractor  respondents  (W.  C.  R.  2  (2)  ). 

The  forms  to  ho  used  for  ai)pHcatioii  for  arhitration  in 
the  ahove  cases  are  l-'orms  1  and  2.     (See  Api)eiulix  N.) 

The  personal  representative  can,  it  is  thought,  enter 
into  a  vaUd  coniproniise  in  the  interest  of  the  dependants, 
hut  a  redemption  of  weekly  payments  is  snl)ject  to  the 
approval  of  the  rej^istrar  (Sdie.l.  2  (!»)  (.1)  ),  and  the  next 
friend  of  an  infant  dependant  (//)  may  make,  at  all  events, 
a  provisional  aRreeinent  on  his  he]ialf(//).  The  weekly 
payments  to  an  infant  or  person  under  lef:;al  disahility, 
may  be  ordered  to  he  paid  into  court  (Sclied.  1  (7)). 
AMiore  eitlier  the  compensation  or  the  sum  to  he  paid 
f'H-  re(lemption  of  weekly  i)ayments  to  a  person  under 
disahility  is  not  arrived  at  in  coiu-t,  the  registrar  may 
refust!  to  registei  the  memorandum  of  agreement  if  he 
thndvs  it  inadeipiate  or  improperly  ()l)tained  (Sched,  2 
(!')  (d) ). 

The  Respondents.— All  other  parties  whose  presence 
IS  necessary  to  enable  the  judge  or  arbitrator  to  make 
a  hnal  settlement  of  the  dispute  are  to  be  called  "  the 
respondents  "  (W.  C.  R.  2  (1) ). 

Where  Compensation  Agreed.-Wliere  the  amount  of 
compensation  is  agreed  or  has  been  ascertained,  and  the 
oidy  (juestion  is,  who  are  the  dependants,  or  what  is  the 
amount  which  each  is  to  receive,  similar  alternative 
courses  to  those  before  mentioned  may  be  adopted 
(\\.  C.  R.  r>  (1)).  The  form  to  be  used  in  this  case  is 
rorm  \o.  ;3. 

If  the  employer  has  paid  the  compensation  he  need 
not  be  made  a  respondent,  hut  if  it  is  wholly  or  in  part 
unpaid  he  must  he  (ih.  (2) ). 


(g)  SeeGojo  \.  Ilcnry,  2  F.  48. 

(/()  See  TihiHlfs  v.  SoothiU  Cr^Uierv  Co.  cr.lf 


p.  402. 


PnoCKDfRK    IN    AN    ArhITRATIOV.  ."iStl 

Tf  the  employer  pays  the  amount  of  tlie  compensatiijii 
into  court,  no  further  proceetHiifjs  are  to  he  taken  against 
lum  (Ih.  (8) )  ;  the  registrar  nuist  give  notice  of  tliis  to  all 
the  parties  and  the  employer  is  not  to  he  liahle  for  any 
costs  except  as  under  r.  IH  (5)  (c),  i.r.  costs  properly 
nicurred  hefore  payment  into  court  (ih.  (4) ).  See  J!li<nl,s 
V.  SauthiU  CoUlnji  Co.,  uHt,;  p.  402,  and  Clat/mrtlni  v. 
'irrrn  (i).  But  where  there  has  never  heen  anv  dispute, 
and  the  employee  makes  no  unreasonahle  demands,  there 
IS  apparently  no  power  to  order  him  to  pay  costs  at 
alt. 

The  apidication  in  respect  of  the  compensation  payal^le 
for  medical  or  funeral  expenses  is  to  he  made  hy  the 
personal  representative  of  the  deceased,  if  any,  or  the 
person  who  has  paid  such  expenses.  If  suel/ expenses 
have  heen  paid  hy  more  than  one  person  the  amount  is 
to  he  apportioned  (W.  C.  R.  (5).  See  Iharcu,  v.  Cru,r.sh,n, 
J! OS.,  ante,  p,  549. 

The  form  in  this  case  is  Form  No.  4. 

The  County  Court  Rules,  1903,  as  to  parties  suing  or 
<lefending  on  hehalf  of  others  with  the  same  interest,1ind 
iis  to  persons  under  disahility,  and  partners  suing  or 
luMng  sued  are  applied  to  arhitrations  under  this  Act 
Lefore  the  county  court  judge  or  ari)itrator  appointed  hy 
him  (W .  C.  R.  7)  (./),  and  now  apparently  to  all  proceeil- 
ings  under  the  Act  no  matter  hefore  what  triljunal  they 
are  taken  (W.  C.  R.  1908,  7). 

Request  for  Arbitration.— An  application  for  the 
settlement  of  any  matter  hy  aihitration  is  not  to  Ih; 
made  unless  and  until  some  question  has  arisen  lietweeii 
tlie  2)arties,  and  such  question  has  not  heen  settled  hy 
agreement  (\V.  C.  R.  8  (1)  ). 

This  rule  is  inserted  in  consequence  of  the  decision  in 
Fhhl  v.  Luiiiitlni,  antr,  p.  56(1,  where  the  Court  of  A^^jeal 

(i)  86  L.  T.  702 ;  18  T.  h.  R.  641. 

U)  These  rulus  arc  Order  III.,  ir.  7,  8,  and  rr.  9  i3A,  and  10a. 
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hold  that  iiii  iirbitnitor  luul  no  jurisdiction  until  a  dispute 
(^\ists  between  the  jjarties. 

Every  arl)itration  under  the  Act  where  a  dispute  exists 
IS  couunenced  hy  the  applicant  filing  with  the  registrar 
of  tile  county  court  having,'  jurisdiction  to  entertain  it  a 
'_'  request  for  arbitration."  This  re(iue.st  is  to  be  ent.'red 
in  the  county  court  books  as  a  plaint,  and  is  to  have  a 
separate  lunuber  in  the  special  re-ister  before  nanuul 
(W .  V.  K.  H  (2) ).  The  particulars  ap2)ende<l  to  such 
request  are  to  contain — 

(A)  A  concise  statement  of   the   circumstances  under 
which  the  application  is  made,  and  the  relief  or 
order  soupjlit. 
(i!)  The  date  of  service  of  the  notice  of  accident,  or  if 

not  served,  the  reason  for  such  omission. 
(f)  The   full  names  and  addresses  of  all  the  parties, 
and   of  the   solicitor  for  the  ai)plicant,  if  any 
(^^ .  C.  K.  8  (S) )  See  the   various  appropriate 
forms  (W.  C.  F.  1—11). 
A  copy  of  the  notice  of  accident  is  to  be  appended  to 
the  particulars,  or,  if  this  cannot  be  done,  the  reason  for 
the  omission   must  be  given  (W.  C.  li.  9  (2) ).     A  cojiy 
of  the  particulars  must  be  left  with   the   registrar   for 
the   judge   or   arbitrator,   and   for   each   of   the   Darties 
(W.  C.  R.  11). 

AVhere  the  employer,  on  whom  u  claim  for  compensa- 
tion has  been  made,  desires  arl)itration,  he  must  file  a 
"reipiest  for  arl^itration,"  making  the  workman  or  the 
legal  personal  representative  of  the  workman  (if  any)  or 
the  dependants,  or  other  persons  claiming  compensation, 
the  respondents. 

The  particulars  to  be  appended  to  the  employer's 
request  are  to  contain  - 

(A)  A  concise  statement  of    the  circumstances  under 

which  the  ai)plication  is  made. 
(li)  A   statement    whether    the    applicant    (employer) 
admits  or  denies  his  liability  to  pay  compensa- 
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tioii   wholly  or  partiuUy,  and  if  he  denies  his 

liiibility,  the  grounds  iiiid  extent  of  such  denial. 
(v.)  A   statement   of   the   matters   he  wishes   to   have 

settled  hy  arbitration. 
(i>)  The  names  and  addresses  of  respondents  and   of 

applicant,  and  of  applicant's  solicitor  (if  anv) 

(W.  C.  R.  10). 

The  Forum. -"  Any  matter  which  under  the  Act  or 
these  rules  is  to  be  done  in  a  county  court,  or  by  to  or 
before  the  judge  or  registrar  of  a  county  court,  shall  he 
done  in  the  county  court,  or  by  to  or  before  the  judge  or 
the  registrar  of  the  county  court. 

"  (i)  of  the  district  in  which  all  the  parties  concerned 

reside ;  or, 
"  (ii)  if    the    parties    concerned    reside    in    different 
district3, 
"  (a)  of  the  district  in  which  the  accident  out  of 

which  the  matter  arose  occurred,  or, 
"  (b)  in  the  case  of  any  such  workman  as  in  para- 
graph 1  of  rule  39  mentioned  [i.<:  workman 
suing  in  respect  of  industrial  disease],  of  the 
district    in    which    the   workman    was    last 
employed  in  the  employment  to  the  nature 
of  which  the  disease  was  due  "  (W.  C.  R.  73). 
As  to  the  court  in  which  a  seaman  may  sue,  see  post, 
p.  ()0G. 

Holding  the  Arbitration.— If  the  arbitration  is  to  be 
held  before  the  judge  he  must  appoint  a  day  and  hour 
for  holding  it,  allowing  sufficient  time  for  the  request 
and  particulars  to  be  served  on  the  respondents,  at 
least  twenty  clear  days  before  the  day  so  appointed 
(W.  C.  n.  13  (1) ). 

lie  must  hold  the  arbitration  at  the  court  house 
{il>.  (2) ),  unless  any  party  wishes  it  to  be  held  at  some 
other  place  in  the  district,  and  undertakes  to  pay  the 
expense  thus  uccasioaed  (W.  C.  H.  13  (,3)  ). 
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•■■'!>2    The  Wohkmkn's  Comi'kxsatiox  Act,  lf)06. 

Notice  of  Time  and  Place.-Wl.en  the  .lav.  time,  au.l 
l»lac'.!  for  lioldiiig  tlic  arl)itrati()ii  is  lixe.i,  the  re-istrar  i.s 
to  Kive  written  notice  of  the  same  l)v  post  to  tlie  applicant 
(see  Forms  Nos.  12  and  13),  an.l  to  issue  copies  of  the 
request  aiul  particulars  under  the  seal  of  the  court  for 
services  on  the  respondents.  A\'i{h  these  is  to  be  served 
notice  of  the  day,  time,  and  place  of  hearing-  the  arbitra- 
tion, and  such  notice  nuist  state  that,  if  the  parties  do 
not  attend,  such  order  will  be  made  and  proceedin-s 
taken  as  the  judp;e  may  thiidc  just  and  exiwdieut 
(W.  C.  15.  11,  as  amended). 

If  Respondent  does  not  appear— Scottish  Decision. 

-  It  has  been  decided  in  the  Court  of  Session  that  a 
sherit);  as  arbitrator  under  the  Workmen's  Compensation 
Act,  18!»7,  cannot  siant  a  decree  by  default.  He  mav, 
having  ^iven  notice  of  the  time  and  place  for  holdiuf;  the' 
arbitration,  go  on  in  the  absence  of  one  of  the  parties,  for 
that  may  be  the  desire  of  the  party  absenting  him'self. 
]3ut  he  must  hear  evidence  and  make  his  award  upon  the 
evidence,  thouf,di  it  may  be  tendered  by  one  side  only  (/,). 

If  to  take  place  before  Arbitrator.  -If  the  arbitra- 
tion is  to  take  place  before  the  arbitrator  apix.inted  liy 
the  judge,  the  request  and  particulars  are  sent  to  him 
with  a  coi)y  f)f  his  appointment  in  writing,  by  the 
registrar,  and  the  procedure  continues  in  the  same  way 
as  when  the  judge  himself  acts  (W.  C.  II.  2!>-^  31).  The 
.same  forms  of  notice,  Nos.  12  and  18,  are  used. 

If  after  the  day  Hxed  for  the  hohling  of  the  arbitration 
l>y  the  arbitrator,  the  parties  agree  upon  an  award,  the 
judge  may  make  the  award  so  agreed  upon  himself  and 
the  registrar  shall  inform  the  arbitrator  that  the  matter 
IS  settled  (W.  C.  H.  31  (2)  (a)). 

An  application  to  enforce,  or  for  staying  proceedings 
on  an  award  made  by  an  arbitrator  appointed  bv  a  couiUv 
court  judge,  shall  be  made  to  the  judge  (ih.  (b)"). 

('.)    liiihiiCuiiiKur.-i  V.  Garun,  2  F.  0(J;  37  Sc.  L.  li.  47. 
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Service  on  Respondents.-The  service  of  the  .e,,„,st 
a.ul  par hculars  upon  the  respondents,  twenty  cLu  ,u^ 
i..tore  tl.  day  Hxe,l  for  the  urhitruti,;,  n.  '  ^^^^ 
II'  -ny  of  the  WHYS  set  out  in  r  U 

the    late  and    mode   of  service  en.lorsed  thereon 
1  ill,   wjtlun    three   days  of  service,  he  transmitted   o.' 
•I'lH-ered  to  the  registrar   of   the  court  from  w      h 

.■^l.n..I,  must  .Idive,-   .„   i„e   ,.e«i»„»r  „,    214 

Service   Out    of   the   Juriedicllon.-Sernce    of    tl,. 
!."l"»t  an,I  llM  partio,,!,,,.,  „,ay  ,«  effec W    ,  „    ', 

,"..e.  of  .nj,,,,.  re,„i,.e,,   ,,y  u.e  Act  i.  „|1„„,,|    'I    L 

Answer    by    Il..pond.„l,._T|,e    reply    by    tlie    ,„ 

An  answer  m.,st  be  flted  ten  clear  davs  at  least  before 

l.e  .lay  a„,x,„,te,l  (or  the  nrbitratfon'.    See        77 

17  (1).    Tins  must  be  ,lo„e  by  any  resiwnd.nt      i 

.,sl,es  either  to  .liselaim  any  Lrest  h  The  slw'; 

"...tter  of  the  arbitration,  or  objects  to  the  l,ia  h  ,' 

™,:..'en<ls  to  rely  ont ^e  „?i%  lit:  sirrt^e 
""t.ce  of  „ee*„,,  or  that  the  claim  is  out  of  °i„,e  or 
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(lisputos,  wliolly  or  in  part,  his  liiibility  to  pay  compensa- 
tion under  the  Act.  The  answer  must  set  out  concisely 
any  of  tlie  al)ove  matters  whicli  such  respondent  wishes 
it  to  contahi,  and  must  also  contain  his  name  and  a<ldress 
and  tliat  of  his  solicitor,  if  any  {ib.).  See  Form  of 
"Answer,"  No.  14. 

Copies  mast  be  Filed.— Copies  of  the  answer  must 
he  liled  for  the  jud^e,  the  applicant,  and  any  other 
respondents,  Avhich  copies  are  to  he  sent  hy  post  within 
twejity-four  hours  of  the  time  of  their  receipt  to  the 
parties  for  whom  they  are  intended  (W.  C.  R.  17  (2) ). 

If  no  answer  is  so  filed,  the  particulars  and  the 
liability  to  pay  compensation  ai-e  to  he  taken  to  l)e 
admitted  {ih.  (3)  ). 

In  the  case  of  non-compliance  with  this  rule,  and  if 
the  applicant  does  not  consent  at  the  arbitration  to 
permit  a  respondent  to  avail  himself  of  any  matter  of 
which  he  should,  pursuant  to  this  rule,  have  given  notice 
by  filing  an  answer,  the  judge  may  on  such  terms  as  he 
think  fit,  either  proceed  with  the  arbitration  and  allow 
the  respondent  to  avail  himself  of  such  matter,  or  adjourn 
the  arbitration  to  enable  the  respondent  to  file  such 
answer  (ih.  (4)  ). 

In  Silnsfrr  v.  Ciirlr  (I),  a  claim  under  the  Act  of  1907, 
the  employer  had  not  tiled  an  answer  to  the  particulars 
of  claim,  and  wished  at  the  trial  to  rely  ujwn  the  defence 
that  the  building  was  not  at  the  time  of  the  accident 
thirty  feet  hi-h.  The  arlntrator  held  that  the  employer 
could  not  a-.  ,ul  himself  of  this  defence,  he  having  filed 
no  answer,  and  awarded  compensation,  holding  that  the 
building  was  thirty  feet  high.  In  the  Court  of  Apjieal  it 
was  argued  that  the  arlntrator,  when  an  answer  was  not 
filed,  could  only  adopt  one  of  the  two  courses  set  out  in 
the  above  rule,  but  the  majority  of  the  court  (Williams, 
L.J.,  doubting)  was  of  oi)inion  that  although  each  of  the 

(/)   16  T.  L.  it.  4:iJ  ;  1  W.  C.  C.  120. 
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|"-.r.so.s  in-e,scriI«Ml  by  the  rnlo  was  o,„>„  to  th.  arl,itr.,fn.. 

is  ^nJT^!'  71  '  '•-^I'on.lont  who  fails  to  file  an  answer 
ot    o  1,0  taken  as  a.hnittin.  tl,o  truth  of  any  stat  • 
un    ,n  the  en.ployer's  particulars  in  which  he  ,1.      s 

:^iin\^ti'' ''  '''"'^ '' '"'  --^--^^- 

Submission  to  Award,  or  Payment  into  Court -If 

a  respondent  wishes  to  a.huit  his  liai>ility  to  "pav 
c;o.npensat:on  he  may,  at  any  tin.e  l.fore  the  t 
i-.i  tor   proceeding  with  the  arbitration,  til«  ' llt^ 

(a)  (where  the  claim  is  by  an  injured  workn.an)  that 

lb)  (where  the  chum  is  on  behalf  of  dependants,  or 
persons  who  have  paid  the  medical  or  funeral 
expenses)  that  he  brings  into  court  such  sum 
of  money  as  he  considers  sufficient  to  cover  hi. 
-b,htyOV.C.R.l8(l)).  See  Form  for  tlis 
purpose,  No.  15. 

Xotic^  of  this  submission  or  i,ayment  into  court  is  to 

3   sent   to  the  rec,,strar  within  twentv-four  hours    to 

tl.o  applicant  and  the  other  respondents  (.7.  (..T     'sj' 

appropriate  forms,  Nos.  l(i  and  17.  '       ■     ^'tc 

When    Workman    accepts    Oflfer.-  if    the  wn.i.^ 

accepts  the  weekly  payment  offered,  he  must  "iv      H^; 

notice  of  such  acceptance  within  a  reasonable^timeC^'e 

";  ^'7  «^^''  ^-  ^'-^  ^'-'-itration  ,/.  ,,>  ,.     ^eo  Forof 
A('cei)tance,  No.  18. 
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When  Dependants  accept  Offer.  Tf  ilic  npiilicaiit  on 
lu'lmlf  of  the  <l('])('ii(liiiits,  or  other  ])crsnjis  entitled, 
ii^'rees  to  ii('('e|»t  tlie  money  paid  i?ito  conrt,  Im  f,'ives  u 
like  written  notice  of  acceptance  (\V.  ('.  15.  IH  ( 1)  ).  The 
sinie  Form  (No.  iH)  is  apphcalile. 

Where  there  are  other  respondents  interested  in  the 
amount  offered,  the  a])plicaiit  irnist  <^ive  iiotict!  of  his 
\viilin;,'ness  to  accej)!  the  sum  to  sucli  other  respondents, 
who  in  turn,  if  they  ai'e  winin-,'  to  acci'pt  sudi  sum, 
nnisl  ;,'ive  notice  of  such  acceiitance  to  the  ref,'istrar,  tlm 
apjilicant,  and  tlie  other  respondents  (;7(.  (1)  ). 

Where  all  Parties  accept  Offer.— Wliere  all  parties 
ap;ree  to  accept  the  sum  otl'ered  or  paid  into  court,  the 
judp;e  may,  either  in  or  out  of  C(mrt,  make  an  awai-d  in 
the  terms  of  the  arrangement  so  entered  into  {H>.  ('>)  ), 
and  fm-ther  proceedings  against  the  employer  (except  a 
re'juest  for  costs)  shall  he  stayed  {ih.  '>  (h)  ). 

If  all  parties  consent  as  to  the  apportionment  of  the 
compensation  the  judge  can  make  an  award  either  in  or 
out  of  court  (//«.  (;'))  (h)  (i) ).  Ff  they  do  not  consent  the 
arhitratioii  proceeds,  hut  only  as  hetween  such  j)arties 
(/■/-.  (,-,)  (!))  (ii) ). 

Request  for  Costs.— If,  in  these  circumstances,  the 
applicant  or  any  respondent  wishes  to  apply  for  costs 
incurred  up  to  the  time  of  such  consent  given,  or  pay- 
ment into  conrt,  he  must  ask  for  such  costs  in  his  notice 
of  acceptance.  But  where  the  time  is  too  short  to  admit 
of  this  heing  done,  then  the  ai)plication  may  he  made 
without  notice  (ih.  (5)  (d)).  See  County  Court  Rules, 
r.»0:{,  0.  l.\.,  r.  l;},  and  form.  The  judge  may  include 
such  costs  in  his  award,  and  may  S2)ecially  allow  any 
items  wliich  he  might  have  allowed  at  the  hearing,  had 
the  arhitration  heen  i)roceeded  with  (;'//.  {'>)  (c)  ). 

^^  here  a  [tarty  has  not  given  notice  of  acceptance,  he 
may  \-et  accejtt  the  weekly  payment  offered,  or  the  sum 
])aid  into  court,  at  any  time  hefore  the  arlntration  is  com- 
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<■"  <•.!.  ...I.J.ct  to  having  to  pay  costs  incurred  thro,..^h 
-  .Way.  wluch  costs  nmy  I.  set  off  against  any  co;;;' 
.l-.«  to  ln.„,  or  deduct..!  fro.n  the  condensation  (,/    ^ 
.    As  to    he  en.ployefs  liahility  (or  costs  when  he  pays 
u.ocou..jncasoofd.^^^ 

iM.t  es  and  wishes  to  haye  a  memorandum  of  sucli  a-'ree 
"H'l.t  registered,  see  „;,/,•  p.  .JU2.  " 

Where  Parties  refuse  Offer  of  Compen8ation.-lf  the 

'<'cee<l.     If,    h,„veyer,    the   parties   so  refusing  do   not 
-oyer  nu.re  than  the  employer  has  offered  to  pay 
as  pai<    mto  court,  they  run  the  risk  of  hayin,/  ?'th 
.-    .scretion,  to  pay  not  only  tlie  costs  incm-red  hy 
m     S'  -•-•i-"tly  to  his  off^r  or  payment  into 

c.      t   but  the  costs  so  n.curred  by  any  other  respondent 
'■"  I  as  ,u-en  not.ce  of  acceptance,  and  sucl,  colts  may 

htseoflagauKst  costs  due  to  the  parties  refusing  th'e 

'•onipensation  (//..  (7)  ). 

The  employer  may  now  in  the  case  of  an  injured  work- 
n.u.    n.teadof«,i^ 

.  a  U,  the  payn^ent  of  a  weekly  suni  file  a  notice  that 
M  hn  ts  to  an  awar.Hor  the  payment  of  a  hnnp  sum 
^M'lci,  he  considers  safScient  to  coyer  his  liahility  and 
-y  P^uch  sum  of  money  into  court,  and  the  pn'Jl^;;' 
FmU.    -T        ^"'^■"^^"'^  into  court  are  to  apply  (,7,.  (0; ). 

,      '  ";       mr^-   '"^'  """^^^  "'^«  court  under    .18 
\\ith  a  denial  of  liability  (//;.  (lO) )  („,). 

Partv"'V^'^°"'''"*  ^'^^'"^  Indemnity  from    Third 

i-arty.-    ^Vhere  any  respondent  claims  indemnity  un.ler 
-  1  01    ,  of   he  Act  from  any  other  party,  such  party  is 
to  be  called  the  "  third  party." 
This   right  to  indemnity  may  arise  either  ^yhel•e  the 

(w)  Both  clausos  9  and  10  of  r.  18  are  UL'w      Tf   i  ■    i     wi     u     , 
the.o  rules  are  not  ultra  vires.  doubted  whether 
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;'>!'N     Till;  \VoI!k>ii;n',s  ( 'omi'kns atiun  Ait,  iSKttl. 

rriiicipiil  has  cMuitnieUMl  for  tht)  doiiif,'  of  part  of  his 
W(»rk  (//),  1111(1  11  cliiim  for  coiiiinMisation  has  homi  made 
n^'iiiiisL  liim  ill  rrs])irt  of  an  accident  to  the  contractor's 
uorkinaii  (s.  J),  or  \\]wrv  a  chiim  lias  been  niad<!  a<,'ainHt 
him  h.v  one  of  his  own  workmen  who  has  heeii  injured 
hy.  or  \>\  a  workman  of,  some  other  {lerson  (s.  0). 

It  lias  heeii  decided  in  (inut  Smtlurii  Hail.  Co.  v. 
\lhit.l„u<l  {„)  that  this  iii.lemnity,  under  s.  (!,  includes 
the  costs  of  the  arhitration  proceeding's. 

Tht;  various  steps  to  he  taken  in  this  third-party 
procedure  are  rej,'ulated  hy  W.  C.  11.  1!)     2;-,  Form  23.    ' 

Award  against  Third  Party,  under  s.  6,  only  with  his 
Consent.-  It  must  he  noticed  that  the  jud-e  has  no 
power  to  make  any  award  or  order  a^rainst  the  third 
piirty,  under  s.  (;  of  the  Act,  except  with  his  cou.sent 
(A\.  C.  1{.  24  (;->) ),  thouf,'h  under  s.  4  he  may  do  so.  The 
tliml  iiarty,  under  s.  0,  may  prefer  to  liave  the  (juestion 
of  his  liahility  determined  in  the  Iliffh  Court,  and  he  is 
entitled  to  have  it  so  tried.  Hee  ErmiH  v.  fool,-  and  Loii- 
ra.hhr  ,ui.l  YorUiiir  Uml.  c,,,  (thinl  parties)  (y,),  a  case 
under  s.  4  of  the  Act  of  1H97. 

The  party  claiming  indemnity  must  file  a  notice  of 
such  claim  ten  clear  days  before  the  day  fixed  for  the 
lii'.itratioii.  See  Form  of  Notice,  No.  23.  '  This  is  sealed 
by  the  regi:^trar  and  given,  together  with  a  copy  of 
the  appHcant's  re.juest  and  particulars,  and  the  notice 
of  the  time  and  place  of  holding  the  arbitration,  to  the 
respondent  for  service  upon  the  third  party  (W.C.  R.  1!<). 

Third  Party  may  Appear  at  the  Arbitration.    The 

third  party  may  aj)pear  before  or  at  the  time  of  the  hold- 
ing of  the  ari)itration.  and  may  with  the  judge's  consent 
himself  resist  the  claim  of  the  applicant,  or  take  such 
l)iirt  m  the  arbitration  proceedings  as  the  judge   may 

((()  See  us  to  inoaniug  of  s.4,  (intc,  pp.  417—421 

(o)  18T.L.  U.  Sir,. 

(/')  [I'JOSJ  1  K.  B.  63  ;  71  L.  J.  K.  B.  U5  ;  y2  L.  T.  43  ;  21  T.  L.  K.  42. 
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think    rif'lit    (\V.  C    R    -io  •>!  /^«im       if    i 

•vsist  tl.ti  cl,vun,  or  takes  part  in  thearbitnition,  tli«  j.i.l.r,. 

may  onler  hiin  to  i)ay  the  tvwts  (W.  C.  K.  20-2;)). 

If  the  procewlinjrs  an,  „,„|er  h.  (i  of  tho  Act,  th'o  jinl-r,. 
has.  in  th«  abs(MKT  of  cnso.it,  only  the  i)ow.,rto  „mko  an 
'"•'h'.-  that  thu  thinl  party  shall  not  l,e  entitle.l  in  any  futuro 
l.n)c..o,hngH  ht,t\v.M.n  th.i  r('si.on.I.H.t  an.l  hiuisolf  to  .lis- 
imt,,  tho  vali.lity  of  tho  awar.l  l,otw..,.n  tlie  applicant  an.l 
'vspon.ient.  ns  to  any  matter  which  tho  jiul-e  has  juris- 
diction  to  decide  (W.  C.  R.  21  (r,) ). 

T  -^M^r  'l!®  '^^'^^  ^^''^y-  ""**•"•  »•  6'  consents  that  his 
Liability  shall  be  Tried.-Whero  the  award  is  in  fav.ur 
ot  the  applicant,  the  third  party  may  admit  liis  liahility 
to  indemnify  the  respondent.  In  this  case  the  ju<l-;, 
I'lay,  hy  consent,  make  an  award  in  favour  of  tho 
ivspondent  against  the  third  party,  hut  execution  is  not 
to  issue  without  leave  on  such  an  award  until  after  satis- 
taction  hy  the  respondent  of  the  award  made  amunst  him 
(W.C.  R.  21  ((;)). 

The  jud-e  may,  on  application  for  directions,  hv 
consent,  order  that  the  liahility  of  the  third  party  to 
indemnify  the  respondent  he  settled  by  arbitration 
I'otween  them,  after  tho  arbitration  between  the  api)licant 
iin,  respondent  is  settled,  and  may  in  such  case  make 
«uch  award  for  or  a-ainst  either  party  as  the  nature  r,f 
tlie  case  may  require  (ib).  He  may  likewise  decide  all 
<liiestions  of  costs  between  them  (il,). 

Where  Respondent  Claims  Indemnity  against  Another 
tiespondent-If  one  respondent  claims  indemnity  from 
iinother  respondent  the  procedure  is  to  be  the  same 
as  though  such  other  respondent  was  a  third  nartv 
(W.  C.  R.  2(5  (1) ).  ^ 

This  may  happen  where  the  applicant  has  claimed 
compensation  nnder  s.  4  of  tho  Act  from  the  Principal 
and  the  contractor,  and  has  made  them  both  responsible. 
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Xr.tl.iuu  contain,.,!  in  tla-  ^1..^  is  t.,  pn.ju.lico  tl».  riKhts 
"1  tluf  uj.plicant  UKainst  any  r»'si),)n<iont  (W.  C.  |{  iiil  ^2) ) 
All  applicant  may  join  two  or  moro  n.siK,n.lL'nts"'in  hij 
"  n.|ue.st  for  arl.itmtion  "  an.l  claim  aKain«t  ti.em  altor- 
nativdy.  lint  «.,«  (in  Scotlan.l)  llml  v.  S,„,m,rn  (,/).  I,, 
Huch  a  ca«o  it  is  thought  the  arbitrator  may,  if  he  thinks 
ht,  order  an  unsuccessful  respondent  to  i.ay  not  only  the 
costs  of  the  applicant  hut  the  costs  ..f  the  successful 
n-spon.lent  also.  See  S„H,lrrxon  v.  iSh/thr  Thmtrr  ( '„.  (,■)  ■ 
Jlnllnr/.  V.  Lu,„lu>,  (Ini.ral  OmnilmH  Co.-  ,uul  T,„ll,>j,r  {>i) 

Award  against  Contractor  without  his  Consent.    In 

a  case  under  s.  J  of  the  Act,  if  an  award  is  ...ade  against 
tlH.  1  nnc.pal.the  contractor,  wiio  is  joined  as  respondent 
under  s.  4,  may  have  an  award  made  against  him  to 
m.lemnify  the  undertaker,  even  though  he  may  not  con- 
.sent  to  give  the  judge  jurisdiction  (W.  C.  R.  22). 

In  the  case  of  Apj.!,!.,,  y.  //..,,v.//  <'oi„pa,n,',  Lnnit.;!, 
and  Luratt  v.  '!%■  Sawr  (n),  the  applicant  claiming  com- 
pt'iisation  un.ler  the  Act  had  made  hoth  the  undertaker 
(Lovatt)    and   the   contractor    (the    Ilorselev  C'ompanv) 
rosponde.its  in    the  proceedings.     An  awanl  was  made 
l)y   tlie   county   court  judge   against   hoth  respondents. 
Indemnity  was  then  claime.l  by  the  undertaker  against 
tlie  contractor,  who  objected  to  the  county  court  jud^o 
•■ntertainmg   the   .luestiou,   on    the  ground   that   notice 
elaimmg  indemnity  under  r.  li;  of  the  W.  C.  11.  of  1H!>7 
had  not  been  given  to  hhu.     The  county  ccmrt  jud-e  was 
ol  opinion    that   having   both    parties   before   him,  and 
Jmvnig  jurisdiction  un.ler  r.  22  to  make  the  order  without 

(v)  7  F.  H70 ;  42  Sc.  L.  R.  GC,i 
(')  72L.J.  K.  P>.  7G1. 

!'!  iiT^  I  ^;  ^-  ^"^  '•  2^  '''•  ^-  "•  ^44  ;  23  T.  L.  R.  02. 
(')  43  Sc.  L.  K.  C4G. 

^^M  [1899J  2  Q.  li.  521 ;  OS  L.  J.  Q.  B.  8M  i  80  L.  T.  8M  ;  ,5  T,  L,  K. 
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III.'  fodsoiit  Of  tlu,  contractor,  tlio  notice  of  iuik-mnity 
WHS  not  ntict'SHiiry. 

On  iipiH'iiI.  till!  Court  of  ApiMal  .locidi.l  tli.it.  notwith- 
sKiiMlinK  r.  2-2  of  tlu,  W.  V.  U.  of  1h!,7,  tin,  winu,  notico 
was  n..cossury  as  was  re-iuinxl  wl„,ru  tW  contractor 
was  l)rou«|,t  in  as  u  third  party.  Tlu,  apiH.al  was 
••onst!iiu«intly  allowed. 

Calling  on  the  Medical  Referee  to  Report.- Me- iical 

•vt.n,os  are  ai)iH)int(Ml  l.y  tlio  Secretary  of  State  for  the 
purposes  of  tlie  Act  under  s.  10  (1).  The  sanction  of 
tlie  Treasury  is  necessary,  for  tlie  rennineration  of  such 
medical    referees   is    generally   defrayed   out    of   pul.ijc 

moneys. 

No  medical  referee  can  act  in  a  case  in  which  lie  is 
iiitt-rested  (/'/;.). 

As  to  the  medical  re*-  -s  npp')iiiteil  under  h.  8  (1)  (f) 
lor  the  purposes  of  the  pr  isions  as  to  industrial  disease, 
M'e  (tiitr,  pp.  !J'2!)-   ^.{7. 

As  to  the  parties  themselves  agreeing  to  refer  a 
•luestion  regarding  a  workman's  condition  or  litness  for 
•■mployment,  or  a  question  whether,  or  to  what  extent, 
a  workman's  incapacity  was  due  to  the  accident,  see  u„f.' 
l»p.  474,  475. 

Any  judge  of  county  courts,  and  apparently  any 
arl.itrator  appointed  hy  a  judge  of  county  courts  (Sched. 
2  (i\) ),  may  summon  a  medical  referee  to  sit  with  him  as 
assessor  (Sche.l.  2  (o)).  Any  committee,  arbitrator  or 
jiulge  may  (subj(,ct  to  regulations  made  by  the  Secretary 
"f  State  and  the  Treasury  (/r) )  submit  to  a  medical  referee 
lor  report  any  matter  which  seems  material  to  any 
question  arising  in  the  arbitration  (Sched.  2  (15) ). 

This  /eport  must  not  be  confused  with  the  certiticato 
of  the  medical  referee  given  under  s.  15  of  the  First 
Schedule.  The  certificate  in  this  last  case  is  made 
conclusive  evidence  of  the  matters  to  which  it  certifies, 

(w)  See  those  Rules  and  Regulati.us,  Appendix  O. 
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whilst  tlu;  report  under  s.  ir,  of  the  Second  Schedul"  is 
not  conclusive,  hut  only  evidence  for  the  assistance  of  the 

In    the  case   of   Fnmri,    Mortm,    ,(■   ('„.,    Umiird   v. 
" '""/"w/v/ 0/)  the  .luestion  of  the   effect  of  a  report  of 
a  medical  referee  to  the  county  court  ju.lj^e.  under  the 
correspomhng  section  of  the  Act  of  lH!)7,  was  considered 
iM-om  some  of  the  dicta  appearing  in  the  judgments  it 
would  seem  that  the  court  treated  the  report   as   con- 
clusive  evidence   of  the   workman's   condition,  hut  the 
question   of   its   conclusiveness   was   not  verv  material, 
as  the  case  chiefly  involved  an  entirely  difieVent  point! 
Se.i  pn.t,   p.   (J.U.     It   is   certainly  open  to  a  judge  or 
arl>itrat(n-  to  act  upon  the  medical  report,  and  to  treat  it 
as  conclusive,  though  he  is  not  Iwnnd  to  do  so. 

The  rules  provide  that  any  party  who  desires  the 
presence  of  a  me.lical  referee  to  sit  with  the  judge  at  the 
arl)itration  may  tile  an  ai)plieation  asking  t'he  judge  to 
sununon  a  me.lical  referee.  The  application  must  he 
made  eight  clear  days  hefore  the  day  fixed  for  the 
arbitration.  The  judge  is  not  compelled  to  grant  the 
application.  For  procedure  see  W.  (.'.  II.  r^l,  Forms  45 
16,  17. 

The  rules  also  provide  that  where  a  judge  submits  to 
a  nuMlical  referee  any  matter  which  seems  material  to 
any  .luestion  arising  in  jm  arbitration,  he  mav  (subject 
to  i)rescribed  regulations  made  by  the  Secretary  of 
State^  and  the  Treasury)  order  the  injured  workman  to 
submit  himself  for  examination  by  such  medical  refei-eo 
(W.  C.  11.  i-3  (2) ).  See  Rules  as  to  :Medical  Referees, 
Api)endix  0. 

Though  a  committee  or  private  arbitrator  may  submit 

(■'■)  The  roport  i.  not,  in  the  str-irt  sense  of  the  word,  evidence  at  all 
though  ,t  ^eenis  tc,  l,e  treated  as  sueh  in  the  Aet.     It  is  a  report  for  the 

o^'h  'mrtl  "'?'  :  ""  tl''"''^*"-'"'  '""'•  ''  ''  ^''°""'-'-  '-■«!  n^t  be  show; 
exam  nation''  s  /f '  *"'  '^''T^  ^ny  right  to  test  the  report  bveross- 
examination.     See  Ikn-tlcn  v.  Barron-  Bros.  3  W  c   C    p  ''15     " 

(//)  [1902j  2  K,  B.  27G  ;  71  L.  J.  K.  B.  73fi  ;  .SC.  l'  t"«7»j" 
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ii  matter  for  report  to  a  medical  referee,  they  appear  to 
hiivo  no  power  to  order  the  injured  workman  to  submit 


iiusclf  for  examination. 


Scottish  Decision.— In  Fm-in-  v.  donrla//  Jhox.  (:) 
llu'  CLTtificate  of  a  medical  referee  under  clause  V6  of  the 
Second  Schedule  to  the  Act  of  18U7  was  held,  l.y  the 
Court  of  Session,  to  he  conclusive  evidence  of  the  work- 
niiin's  condition  at  the  time  of  the  report  (a). 

In  Doinlx  V.  Jiniiiir  ,(■  Sn„s  (1.)  the  Court  of  Session 
expressly  decided  that  a  report  made  l)y  a  medical  referee 
in  a  matter  submitted  to  him  by  an  arbitrator  was  not 
to  be  taken  by  the  arbitrator  as  conclusive  or  fhial,  l)ut 
WHS  to  be  considered  with  the  other  evidence  produced  or 
toudered. 

Right  of  Advocates  at  the  Arbitration.— Any  party 
to  an  arbitration  (<•)  under  the  Act  may  appear,  as  of 
ri^'ht,  either — 

(a)  In  person. 

(u)  By  counsel. 

(c)  By  solicitor  (il). 

By  leave  of  the  judge  or  arbitrator  any  i)arty  may  also 
api)ear  by — 

(a)  a  member  of  his  family ; 

(is)  a   person   in   his   permanent   and   exclusive   em- 

l)loyment ; 
(c)  In   the   case   of  a    corporation     by    any   director, 

(-)  4  P.  711. 

^Ja)  Sec  also  McAvan  v.  Boasc  Sinnning  Co.,  3  F.  1048;  38  Sc.  L.  R 

n  -. 

(6)  5  F.  2G8  ;  40  Sc.  L.  R.  23'J. 

('•)  \yhetber   the   arbitration   is   beforo   a   commiutco,  or  an  agreed 

u,  ,  'owA°/    "^'vT  ''  ^"''°'-''  °'"  ■*"  arbitrator  appointed  bv  a  judge  (see 
Kulu  31  (1)  (new)  ).  ■.  .       j      o    v 

(</)  The  solicitor  must  be  one  who  would  bo  entitled  to  appear  as 
advocate  for  a  party  in  a  county  court  action.  This  must  be  the  solicitor 
acting  generally  m  the  matter,  but  not  a  solicitor  retained  as  an  advocate 
b)  tiiu  solicitor  .•^oucliiig  (County  Courts  Act,  1888,  s.  12). 


«il) 
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secretary,  „r  ufHeer,  ..r  jwrsoii  in  tlie  per- 
"laneut  and  exclusive  employment  of  tlie 
corporation  ; 

")  An   oflicer  or   member  of  a   society,    or   hoilv  oi 
persons,  of  xvhicli  such  party  is  a  member,  or 
with   which    he   is  connected;   or,   nhn,   .hath 
rrsnitsjrow  thr  ii,ji>ni,h,,  an/i  ninrrr  „r  mrmhn- of 
<lini  >:orirtf/  ur  nthr  hn,h,  „/  prrxons  uf  ,ch„h  th,- 
'l.nvsnl  irnrhmait  tms  a  innnhn;  ,„■  with  irhlrh  !„■ 
<n,x  c„„nrrt,',L     (The  w.)rds  in  itahcs  are  new.) 
«0    I  n.Ier  special  circumstances  by  any  other  i,erson 
(W.  €.  R.  ;}3  (1) ). 
_    Only  the  solicitor,  however,  is  entitle.l  to  recover  costs 
ni    respect   of  his   ,  ,,n   advocacy  or   in    respect   of  the 
emph.ymeiit  of  counsel  (//,.  (2) ). 

_  The  other  parties  to  whom  the  rinht  of  advocacy  is 
f^'iven  may  receive  traveliin^^  expenses,  and  (in  the  case 
ol  a  workman  or  member  of  his  family)  an  allowance  tor 
time  1  pernutted  by  tiie  judoe  or  arbitrator  (AV.  C.  JL 
•  >o  (2)  ), 

Stay  of  Proceedings-Tw.ere  several  n- p,ests  for 
arbitration  are  file.l  by  different  applicants  in  the  same 
court,  arism-  out  of  the  same  circumstances  against  the 
same  respondent,  such  respondent  mav-on  lilin-  an 
nn.lertak.nn  to  be  bound  so  tar  as  respects  his  liability 
to  pay  comi.ensation  have  a  test  arbitration,  ami  ma'v 
tlun  hav(.  the  proceeding's  in  the  other  pendin-  arbitra"- 
tinns  stayed  (\V.  (J.  IL  H\). 

'^y  procerhire  in  these  circumstances  is  to  be  n-,,. 
liite.l    by  tlie   County  Court    llules,   l;)0:{,   0.    Mil    ",-r 

Duty    of   Judge    as    to    taking    Notes.  -The    jud-e 

uliether  hearing  an  arbitration  or  si,ecial  case,  i.  re.juii"ed 

.)  take  a  not.  of  any  point  of  law  raised,  and  of  the 

tacts  m   relation  thereto,  -ind    of   his   decision   thereon, 

ana  nt  iHs  de,,.,„„  in  ti,^  arbitraii.m  or  on  the  special 
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CM  so.  Any  party  can  oltain  a  copy  of  this  note,  sif^ned 
I.y  tho  jiid^'o,  at  Iii.s  own  expen.se,  whether  notice  of 
appeal  from  such  decision  lias  or  has  not  heen  .served 
(W.  C.  II.  :i4).     See  .ss.  120.  121  of  County  Courts   \ -t 

1  HSS. 

In  f^'ivin-:;  jiidpr,nent  in  a  ca.se  of  Ilrlnr  v.  <■,„■,,(,■), 
the  latt)  ^lASTKri  ok  rm-  Rolls  (Collins,  M.R.)  expressed' 
his  opinion  stronr,dy  to  the  eflfect,  that  a  judpe  or  arbitrator 
sliould  always  take  a  note  of  the  evidence  in  all  cases 
under  the  "Workmen's  Compensation  Act. 

Transfer  of  Arbitration  Proceedings.— If  ii„.  j,„irre 
is  .atislied  hy  any  party  to  an  arbitration  that  the 
V  tter  can  he  more  conveniently  proceede.l  with  in 
another  court  in  En-land,  Scotland  or  Ireland,  he  may 
order  it  to  he  transferred  to  such  other  court  (W.  C.  II, 
7r>).  The  provisions  of  the  County  Court  Rules,  0.  VIII., 
1-.  '■»,  are  to  api)ly  to  such  transfer  or  application  for 
transfer. 

A  snnilar  rule  has  heen  framed  under  para^'raph  t\ 
of  Sched.  1,  for  the  transfer  of  money  paid  into  court 
from  one  court  to  another,  whether  the  "courts  are  situate 
within  the  same  part  of  the  United  Kingdom  or  not 
(W.  C.  R.  7(;». 

The  Award.-The  award  of  the  judse  on  any  arhitra- 
tion  shall  he  prepared  and  settled  by  the  registrar, 
signe.l  by  the  judge,  and  shall  he  sealed,  filed  and 
served  on  all  persons  affected  therei)y.  in  acconbmce 
with  r.  7  of  0.  XXIII.,  and  shall  be  enforceable  in  the 
same  manner  as  a  judgment  or  order  of  the  court 
(W.  C.  R.  28  (1) ). 

Thus  it  may  be  enforced  not  only  by  execution,  iiut 
I>y  judgment  summons  (see  r.  m,  Form  (50),  e(iuilable 
execution,  etc.  (r.fJO),  but  (probably)  not  by  action  on  the 
award. 

((■)  Times,  ^Fay  5th,  1905. 
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Clerical  errors  or  accidental  omissions  may  l.e  corrected 
l>y  the  j.ulKe  at  any  time  {ih.  (2) ).     The  arbitrator  havin- 
once  made  his  award  is /.../.s  ,,///,./.,  and  cannot  re! 
consider   ,t  on    the   same   facts   or  «rant  a   new   trial 
(Mninitdiii  V.  Pan;  ant,-,  p.  580). 
For  precedents  of  the  award,  see  Form  2  [. 
All  that  we  have  said  as  to  procedure  hefore  the  jnd-e 
will  apply  to  the  arl)itrator  appointed  hy  the  jii.lfie,  eKcent 
where  otherwise  stated. 

Special  Procedure  which  Applie-  to  Seamen.  -The 
special  provisions  of  the  Act  relating  to  masters,  seamen 
and  apprentices  to  H.e  sea  service,  and  apprentices  to 
the  sea-hshing  service,  and  tlu;  maiui.u-  and  form  in 
winch  notice  of  inj.n-y  must  be  given,  an.l  the  claim  for 
comi)ensation  made,  have  ahvady  l„rn  dealt  with  ,wtr 
pp.  2!);i  — iJOti. 

There  remains  to  he  considered  the  forum  in  which  the 
proceedings  may  be  taken,  and  the  provisions  and  rules 
as  to  detention  of  ships,  when  it  is  alleged  that  the  owners 
are  liable  to  jwy  compensation. 

By  the  W.  C.  IJ.  78  (c),  all  such  proceedings  may  if 
the  accident  out  of  which  the  matter  arose  occurred  'at 
sea,  be  taken — 

(1)  Before  the  judge  or  registrar  of  the  county  court 

of  the  district  in  whicii  the  ship  shall  be  when 
the  matter  is  to  be  done,  or 

(2)  Of  the  district  comprising  the  iwrt  of  registrv  of 

the  sliip ;  or 
(;3)  Of    the   district    in    which   the   workman   or   the 
dependants  of  the  workman  by  whom   or  on 
whose  behalf  the  matter  is  to  be  done,  or  some 
or  one  of  them  reside,  or  resides,  witliout  pre- 
judice t )  transfer  as  provided  l)v  the  rules. 
It  will  be  ol)serve<l  .hat  the  rule  assumes  the  accident 
to  a  seaman  to  have;  occurred  at  sea.     ]5ut  the  accident 
may  occur  uIumi  li,..  seaman  is  asbom  oi,  tiu!  service  of 
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tlu.  .ship  on  foreign  land.  It  is  l)elievetl  that  in  such  a 
case  the  seaman  does  not  lose  his  right  to  compensation. 
1  h..  »<./«.s  between  himself  and  his  ship  will,  it  isthourrht 
not  be  broken  by  a  merely  temporary  absence,  and"  he' 
may  stdl  be  regar.le.l  as  a  seaman  engaged  in  the  service 
nt  the  siiip  though  his  duty  may  have  taken  him  tem- 
porarily ashore  ni  a  foreign  country. 

Detention  of  Ships.-The  Act  itself  (s.  11)  gives  power 
to  a  ju.lge  of  any  court  of  recor.l  (./)  to  detain  a  ship 
Inund  HI  any  port  of  England  or  Ireland  or  within  three 
miles  of  the  coast,  where  compensation  under  the  Vet  is 
claimed  from  the  owners  of  the  ship  who  do  not  reside 
111  tlie  L'luted  Kingdom,  and  where  the  judge  thinks  the 
owners  are  probal^ly  liabh;  to  pay  such  compensation. 

The  detention  may  last  until  either  the  compensation 
IS  paid,  or  security  given  for  such  cmii^msation  and  costs 
as  may  be  awarded. 

In  such  a  proceeding  the  person  giving  security  is  to 
1h-  made  defendant,  and  the  order  of  the  judge  is  to  be 
conclusive  evidence  of  tlie  liability  of  the  defendant  to 
tlie  proceeding  {ih.  (2)  ). 

Section  H92  of  the  Merchant  Shipping  Act,  1894,  is  to 
ai)ply  {,h.  (8) ).  If  the  owner  of  a  ship  is  a  corporation  it 
.^hall  be  deemed  to  reside  in  tiie  United  Kingdom  if  it  has 
an  office  in  the  United  Kingdom  at  which  service  of  writs 
can  be  effected. 

By  the  AVorkmen's  Compensation  Eules  (r.  37)  such 
ail  application  for  detention  of  a  ship  made  to  a  county 
court  judge  is  to  l)e  made  in  accordance  with  the  rules 
under  the  Shipowners'  Neghgence  (Remedies)  Act,  190o  {,,) 
{o  Ldw.  7,  c.  10),  and  subject  to  any  such  rules,  in  accord- 
ance with  the  provisions  of  r.  HI. 

Such  an  application  may  be  rr  partr,  in  or  out  of 
court,  supported  by  aCtidavii  or  other  evidence  satisfying 

(/)  A  CuiaiLy  court  is  u  court  ot  rrconl. 
(?)  See  this  statute,  Appendix  T. 
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the  jikIko  as  to  the  >j;roiiii(]s  on  which  it  is  nifide  (r.  a?  (2) ). 
S(«(.  I-\,nn  No.  2r,.  The  jiid-e  may  lu-forc  smnting  "the' 
iippheation  nMjuire  the  upplicuiit  to  ^ive  an  iiu.krtakiii" 
as  to  .lanmges  (/A.  (8),  Form  27).  An  order  f„r  .letontion 
IS  to  spfcifythc  amount  for  which  security  is  to  he  Riven, 
an.l  IS  to  he  according  to  form  (Form  28),  and  issu^ed  in' 
tnpheate:  one  copy  for  the  api)hcant,  another  to  he 
retanied  hy  tlie  oflicer  servin-  tlie  order,  and  th(!  third 
to  he  d,.hvered  hy  him  to  tlie  person  apparently  in  cliar-e 
"t  ti.e  slnp.  or,  if  tliere  is  no  such  person,  to  he  naile.l  or 
alh\ed  to  tlie  mast  of  the  ship  (7/*.  (,■;) ). 

The  rule  also  provides  for  the  rescission  of  such  an 
onler,  th.-  mann.u-  of  jrivin-  security,  and  the  mode  of 
release  nh.  ((!),  (7),  (S) ). 

Althouprh  an  application  for  detention  may  he  made 
"■  l>'irh;  If  the  applicant  knows  the  name  alid  address 
"t  an  a^ent  ni  Kn^land  authorised  to  act  for  the  owners 
'H-  ot  a  solicitor  in  Fn-land  authorise.l  to  act  for  the 
"wners,  a-ent.  master,  or  consignee,  he  must  ^ive  such 
asent  or  solicitor  such  notice  as  may  he  practicahle  hy 
post,  tele-ram,  or  otherwise  of  the  time  and  place  a't 
which  the  ai)plication  is  intended  to  he  made  {ih.  (!»)  (h) 
Form  ;}0).  ' 

If  such  a  solicitor  represents  that  he  is  so  authorised, 
and  sisns  an  undertaking  according  to  the  form  provided 
(Form  80.0  to  give  security,  the  judge  may,  on  the  under- 
taking hemg  filed,  either  refuse  to  make  the  order,  or 
rescind  it  if  made  but  not  executed,  or  give  an  order 
of  release  if  the  detention  order  has  heen  executed 
(W.C.  R.  87  (!»)  (c)). 

A  solicitor  who  fails  to  give  security  according  to  his 
undertaking  is  to  he  lial)le  to  attachment  (ih.  (e) ). 

When  i)roceedings  are  taken  against  the  persons 
giving  the  security,  either  under  the  Act  and  Rules  or 
under  the  Shipowners"  Negligence  (Remedies)  Act,  1005, 
the  proceedings  may  he  commenced 

(i)  In  the  county  court  where  all  the  ^.arties  reside. 
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(ii>   If  they  reside  in  different  districts. 
(a)  In  the  court  in  wliich  the  accident  occurred  ;  or 
(ID   It  the  accident  occurred  at  sea, 

(1)  In  the  court  of  tlio  district  in  which  the  vessel 
IS  or  was  detmncd,  or  in  wliich  the  order 
for  detention  was  made  or  applied  for  ;  or 
C^)   In  the  court  of  the  district  in  which  the  work- 
man or  his  dei)eiidaiits  or  some  or  one  of 
tlu'm  reside,  or  resides,  witiiout  prejudice 
to  power  (,f  transfer  (W.  C.  R.  7:{  (:{) ) 
ll'e  rcpiests  and  particulars  are  to  state  the  circum- 
•siMMces  under  which  the  persons^-ving  security  ar.  made 
rrspon.h.nts  (W.  C.  11.  ;)7  (10) ). 

Where  proceedings  are  commenced  in  anv  part  of  the 
I  mtod  Kingdom  other  than  that  in  which  "the  detention 
order  was  made,  provision  is  made  for  the  transfer  of 
ilio  documents  or  money  paid  as  security  to  such  other 
court  (//;.  (11)).  -^  '"^^ 

The  costs  of  the  detention  order  may  he  adowe.l  in  the 
suhserjuent  arbitration  proceedings  (II,.  (12)  ). 

The  application  may  be  made  to  the"  jud^c  of  anv 
'■"urt  (W.  C.  H.  7;}  (2) ).  "  ' 

Where  Employer  Desires  Detention  of  a  Ship  -Rules 
luive  been  made  regulating  the  procedure  to  be  used  when 
H  s  upowner  who  has  paid  compensation,  or  against  whom 
a  claim  for  compensation  has  I,een  made,  desires  deten- 
tion of  a  ship  which  is  alleged  to  have  caused  the  iniurv 
and  from  the  owners  of  which  he  desires  to  obtain 
indemnity  under  s.  ti  of  the  Act  (W.  C.  E.  88). 

There  is  no  express  power  given  in  the  Workmen's 
(  ompensation  Act,  inOG,  to  order  detention  of  a  shir 
under  these  circumstances.  The  application  in  such 
a  case  ,s  made  under  the  Shipowners'  Negligence 
(Remedies)  Act,  1905.  and  subject  to  the  rules  in  force 
under  that  Act. 

It  seems  to  the  author  somewhat  doubtful  whether  this 

'2  n 
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is  (|uito  onv  of  the  cases  where  the  hist-immed  Act  applies. 
The  Act  p;ives  power  to  any  judf^e  of  a  court  of  record  to 
detain  the  sliip  wliere  th(i  owners  are  hahle  to  pay  damages 
for  i)ersonal  injury  caused  by  the  sliip  or  its  ofHcers. 

Such  a  detention  as  is  provided  for  in  the  rules, 
altlioush  it  ariws  out  of  a  Hahility  to  pay  damages  to 
an  injured  seaman,  is  really  a  detention  in  respect  of  a 
statutory  Hahility  to  pay  indemnity  to  a  person  who  has 
paid  compensation,  which  is  not  (piite  the  same  thing  as 
a  lialiility  to  pay  damages. 

The  A\'orknien's  Compensation  Rule  referred  to  (r.  i\H) 
provides  for  the  aj)plication  being  made  in  the  same  way 
as  ai)plication  made  in  the  general  way  under  r.  ;57,  hut 
provides  special  forms  (W.  C.  V.  !U,  :52,  :{:{). 

The  rules  also  provide  that  where  compensation  is 
claimed  against  the  employer  he  may,  having  obtained 
security  by  this  form  of  procedure,  bring  the  person 
giving  such  s-.jurity  into  the  arbitration  proceedings  as 
a  third  party  (r.  :}H  (ii) ).  Wliere  the  proceedings  against 
the  employer  are  taken  in  any  court  other  than  that  in 
which  the  order  for  detention  was  made  or  applied  for, 
tlie  proceedings  with  reference  to  the  detention  are  to  be 
sent  to  such  other  court  in  the  same  way  as  in  an 
ordinary  case  of  detention  of  a  ship  {ih.  (iii) ). 

The  (piestion  of  the  liability  of  the  shipowners  from 
wliom  the  indemnity  is  claimed  can  then  be  settled  under 
r.  J 1  (ih.  (iii) ),  but  it  nuist  be  observed  that  such  liability 
can  only  be  determined  in  the  arbitration  proceedings, 
where  the  shipowner  from  whom  indemnity  is  claimed 
consents  to  this  being  done,  and  this  is  so  even  though  he 
has  been  brought  into  the  proceedings  as  a  third  party. 

The  application  may  be  made  to  the  judge  of  any 
court  (W.  C.  R.  73  (2) ). 

Special  Procedure  in  Case  of  Industrial  Disease.  -As 

to  si)ecial  j)rovisions  and  procedure  in  case  of  industrial 
disease,  see  uiitr,  pp.  82!)— 837. 
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Special  Procedure  where  Crown  is  a  Party.    Where  a 
••■■•um  IS  ln;o««ht  asuiuHt  the  Crown  by  a per^onerunl^nl 
■"    the   private   service  „f   the  Crown,  the  head  o     I  ' 
'■•■I-;t,nent  of  the   Royal   househoKl   i„    which  he  w 
-.1  '.yed  at  the  tinie  of  the  accident  is  to  be  deen.ed   . 
he  the  employer  (s.  !)  (1) ). 

Tl">  claim  in  such  a  cas'e  is  to  be  brought  a«ainst  the 
>"-  of  the  department  by  in  or  under  ^hich  the 
-'■':'";^;>  WHS  employe.!,  or,  where  the  department 
-  ."Hstered  by  a  board,  or  by  conunissionerl  the  cl  in 
<  •■'•  Ik;  njade  aRan.st  such  board  or  connnissioners.  Such 
1-ty  ,s   o  be  described  under  his  or  their  official  title  a 

cLse  all  proceedmgs,  documents,  or  notices  to  be  'served 
-  the  head  of  the  department,  or  on  the  boanl  or  com 
"n.s.su>ners,  may  be  served  on  the  permanent  secretary  to 
t'-o  department,  sul.ect  to  the  general  rule  as  to  serti  e 
"M  parties  acting  by  solicitors  (ih.  (2) ). 

Tiie  procedure  where  not  provided  for  is  lo  follow  the 
inocedure  laid  down  in  the  County  Courts  Act,  1888,  and 
tlio  Rules  made  thereunder  (W.  C.  R.  80). 


(     'ilL>     ) 
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rilOCEEDlNflS    OX  I'lLIXd  MKMORANDIM  AND 

srnsiK^rKNT  to  award,  and  enforck- 

MKNT  OF  AWARD. 

Vav.s  afU'i*  tlu;  iiwiinl  i:  iiiiidt'  tlu>  jiidr;*',  and  in  a  less 
(If^rcf  lliii  arl)itraliii-  a|i|tiiiiit(M|  l)y  tlic  ,jii(lf,'(',  iiiav  still 
I Mi'cisf  jiiiisili('iii)ii  ill  llic  arliitratimi,  in  iiiiitturs  con- 
iiicU'd  witii  till'  ciitDix't'nH'iil  of  llu>  award,  Uih  siisiu'iision 
of  payiiU'Mts  laidcr  it,  protection  of  funds  availahk'  for 
its  paviiifiit,  and  costs  incurred  in  olttainiiifr  it,  tlionj:;!! 
tlie  award  itself  once  made  is  final.  There  is  no  power  in 
tile  ari)itrator  to  khuiI  a  new  arl)itration  when  there  has 
lieen  no  change  in  the  circumstances  of  the  case,  and  the 
award  cannot  he  hnpeached  upon  the  ground  that  facts 
were  taken  as  admitted  at  the  hearing  which  ought  to 
have  heen  contested  ('0- 

Filing  Award  or  Memorandum.-  Section  0  of  Sched. 
2  enacts  that.  '"Where  the  amount  of  compensation 
under  tins  Act  has  heen  ascertained,  or  any  weekly  pay- 
ment varied,  or  any  other  matter  decided  under  this  Act, 
eitlier  hy  a  committee  or  hy  an  arhitrator  or  I)y  agree- 
ment, a  memorandum  thereof  shall  lie  sent,  in  manner 
l>rescril)ed  liy  rules  of  court,  hy  tlie  committee  or 
arhitrator,  or  hy  any  party  interested,  to  the  registrar 
of   tlie  county  court  who  shall,  suhject    to  such  rules, 

(,/)  CroNsiichl  ,(■  Sons  v.  Ttuiiati,  [1900]  2  Q.  B.  629,  16  T.  L.  R.  476. 
Hut  .see  Sh(irm<in  v.  Holluldi/  and  Giraufood,  [1904]  2  K.  B.  235  •  7.3 
L.  J.  K.  B.  170  ;  90  L.  T.  46 ;  20  T.  L.  K.  13.5.  Consult  now  Mmd 
V.  Lockhart,  Limited,  2  Butterworths'  U.  C.  39H,  and  Thf  Thrawmere 
Tir.ij  Da-ehY-ment  Co.,  Limited  \.  Un-nnaic,  2  Butterworths'  C.  C.  403, 
2>ost,  p.  630. 


Fii.iN(;  AwAun,  (»u  3rKM()itAM>rM.  (ii;; 

"M  l'»-ing  satisfied  as  to  its  -..iiui,u.M<.ss,  ivcuni  micIi 
""■I'lonuMluin  in  u  spwial  rt-gistt-r  witl,„ut  ff...  an.l 
thenniiMj.i  the  im.nK.mndiun  shall  for  all  pnqm^.s  I,,, 
I'litom-ahle  as  a  comity  court  jiidginciit." 

This   clause    is   subject   to    provisions  and  safeguards 
wliicli  may  he  summarised  as  follows  : 
la)  It  is  not  to  he  rector.led  until  sev(Mi  days  after  the 

<lesi)atch  of  notice  to  the  parties  interested, 
ll.)   If  the  em|)Ioyer  ohjects,  and  proves  that  the  work- 
man has  returned  to  work  and  is  earning  the 
.same  wages  n^  heiore  the  accident,  the  memo- 
randum is  only  to  he  recorded,  if  at  all,  on  such 
terms  as  the  judge  thinks  just. 
(c)  The  juilgt-  may  rectify  the  register  at  any  time. 
(«l)  The  registrar  may  refuse   to  register   the  memo- 
randum where  it  purports  to  settle  hy  agreement 
either  the  sum  payable  for  redemi)tion  of  weekly 
payments,  or  the  sum  payable  to  a  person  under 
11   legal   disability;    or   to    dependants,    if    he 
tlunks  it  ought  not  to  be  registered  by  reason 
<)t  the  niadtMiuacy  of  the  amount,  or  bv  reason 
of  the  agreement  having  been  obtained  bv  fraud 
or  undue  iiiHuence  or  other  improper  means.    In 
Huch  a  case  he  must  refer  the  matter  to  the  jud^e 
(••)  In  the  same  cases  in  which  the  registrar  mav  refuse 
to  register  the  memorandum,  as  in  clause   (d), 
>^'<l>ra,  stated,  the  judge  may  at  any  time  within' 
SIX  months  of  the  registration,  if  satisfied  that 
the  agreement  was  obtained  by  fraud  or  undue 
influence,  or  other  improper  means,  order  its 
removal  from  the  register  (Sched.  2  (9) ). 
NoTE.-Tl,cio  appears  tu  l.e  no  power  to  order  removal  from 
tlie  reyiHter  on   the  ground   that   a  condition,  other   thin  -, 
^njhtiou  for  the  p.ay„,ent  of  n.oney.  huH  not  U.n  coinplieJ 

Unregistered    Agreement    in    Certain   Cases   of  no 
xaimity.-An  agreement  as  to  the  redemption    of  a 
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weekly  iNiymtnt  hy  ii  liuni)  »'">»  if  not  rf<,'iHU!rf<l  uh 
aLovf,  iH  not,  nor  is  tlio  iictiial  iMiyment  of  hucIi  wum  to 
••xtinpt  til.'  iKTHoii  |,y  whom  tlu)  wcfkly  jmynu-nt  is 
\nyiihlv  from  li,il,ility  to  coiitiniu;  to  maku  tlio  weekly 
imyment :  ai!.'  an  aKrwnu'iit  as  to  tlu;  unioiint  of  coin- 
IH'iisationto  Ik!  paid  to  a  person  under  any  Ief,'al  dirtal.ility, 
or  to  (lei)en(lants,  if  unre<,'i.stere(l  does  nOt,  nor  does  the 
actual  payment  of  th.;  sum  exempt  kucIi  person  from 
liiH  liability  to  pay  (•omi)ensati()n  under  the  Act,  unlews 
ill  either  case  he  proves  that  Uw.  failuri;  to  register 
was  not  due  to  any  nei^lect  or  default  on  his"  part 
(Sched.  2  (10) ). 

If  the  award  is  made  by  a  comity  court  judge,  or  an 
arbitrator  ai)i)ointed    by   him,    it   becomes   part  of  the 
records   of    the    court,   and    must    be   entered    on   the 
siH-'cial  register  by  the  otlicers  of  the  court  (W.  C    It 
Hl(r>)). 

It  is  only  when  the  arbitration  proceedings  are  not 
taken  in  the  county  court,  or  when  there  are  no  proceed- 
ings, and  the  matter  has  been  arranged  between  the 
l)arties,  that  the  memoranduna  has  to  be  sent  for  regis- 
tration to  tlie  C(junty  court. 

In  the  case  of  Jll„„hs  v.  Snntiiill  Cnlhrn/  (  .  {„)  the 
claim  for  compensation  was  made  by  dependants  some  of 
whom  were  infants.  The  claim  was  settled  on  behalf 
of  all  the  dependants  (not  stating  who  they  were)  for  a 
lumpsum.  The  res{)ondents  sent  a  che<iue  for  the  agreed 
sum  to  the  registrar  of  the  county  court,  together  with  a 
memorandum  of  the  agreement,  and  requested  him  to 
record  it.  The  regi^;trar  raised  the  ol)jection  that  an  agree- 
ment ought  not  to  have  beeii  sigiu'il  by  a  solicitor  for 
the  dependants.  The  respondents,  following  the  rule  in 
force  at  this  time  (r.  r,iM  (,■),  which  provides  that 
where  there  is  no  dispute,  but  no  valid  agreement  can  be 
come  to  by  reason  of  some  of  the  dependants  being  under 

{!'}  [IWJ]  1  K.  B.  191 ;  7S  L  J.  K.  B.  141. 
(c)  Rule  4  of  the  Rules  of  Jlarch,  1908. 


Fir.iNG  AwAHi),  on  Mkmoiiandum.  »ii:. 

•li'-tl.ility.  i«ii.l    tlu>  ni.,M.,y  int.,  court.     Ifo  alno  lodRed 
with  t\w  rt-Kistrar  -i  prHciin,  in  .l.iplicatc  i„  Hccordanco 
wil.   tl.«   fonn   roquirt,,!    (KorM   5!)a).      TJu,    n-istmr 
...•kMmvl.Ml«..    tlu.  receipt  of  tho  mo,H,y.  ,uu\  tnacle  no 
"I'J.et.oM.     Ihe  solicitors  for  the  applicants  then  ma.le 
■i"  application  to  the  county  court  ju.Ir«  with  resin^ct  to 
t-  apportionment  of  the  Hum  in  court,  but  the  jmlge 
.l.d.ne,l  to  go  into  the  .piestion  until  the  employers  were 
.•.•presente,!  before  him.    The  solicitor  then  lile.l  a  re,pu.st 
t'"-  'trl.itration.an.l  th.  respon.lents  set  up  the  agreement 
as  an  answ.r  to  the  claim,  an.l  pleaded  that  by  r.  5  of 
tlH'  W .  (..  Rules  they  were  not  necessary  parties.     The 
county  court  ju.lge  said  he  read  paragraph  -1  of  r.  TWIv 
as  It  the  words  -no  dispute"  meant  no  .juestion.  and 
lit'ld  that  there  was  a  di8i)ute,  and  further  that  wherever 
'Mta.its    were    interested    there   must    be  a   dispute  or 
'in.'stion  between  the  i)arties   until  the   curt,  throu-di 
the   registrar,    approved    of  the  agreement.      //,-/,/,   on 
appeal,  that  the  county  court  judge  was  wrong.   Althou-di 
an  agm,ment  b.aween  the  emjjloyer  and  infant  depni- 
dants  has  no  validity  until  it  has  come  before  the  re^is- 
trar,  yet  it  is  open  to  scmie  one  on  behalf  of  the  infant 
<  (iM'n.Iants  to  enter  into  a  con.litional  agreement  with 
the  employer.     If  this  is  done  an.l  the  emplover  then 
sends  the  money  to  the  registrar  un<ler  paragmph  -1  of 
'••    ■><»A    upon   a    priecipe   according   to  Form   o'Sa,   and 
the  registrar  signifies  his  approval  by  giving  a  receipt  for 
tlie  money,  the  agreement  becomes  binding  for  all  pur- 
poses     The  employer  is  freed  from  all  further  liability, 
and  the  county  curt  judge  has  no  jurisdiction  to  require 
Ins   appearance    in   any    further    proceedings,   such   as 
proceedings  as  to  the  apportionment  of   the   money  in 
court  (tl).  -^ 

In    consequence   of   this    decision    r.   5ijx   has   again 
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•'"'     Tin:  WuiiKMKNs  CoMniNsATioN  Act,  \W)(i. 
Ikhmi  iiltcml  to  -ivt'  cllVet  to   the   .Iwisioii    in  Hh.xlr.,' 

Position  of  Employer  as  to  Costs.-It  seems  now  to 
1)(!  clciir  tliiit  tlio  iKj-sitioii  of  an  eini)l(>yt'i-  as  to  costs  is 
as  follows :  If  there  is  no  dispute  he  cainiot  he  made  to 
J)ay  arhitnition  costs  at  all  (Fi.hl  v.  L,,,,,,,!,  „  ,i  Sons,  itnlr, 
V-    ')<■)(;).     If  li(.  pays  into  court  the  full  amount  of  ih.' 
compensation    after    arhitration    proceeding's   are    com- 
menced  he  cannot  i)e  nnide  lial)le  for  costs  excei)t  costs 
properly  incurred  heforc;  thti  payment  into  court  (r.  18 
('"')  (c) ).     Tlie  same  if  he  suhmits  to  a  weekly  award  of 
comjH'iisation,  or  pays  money  into  court  for  dependants 
which  is  accepted.      If   not    accepted,  hut   suhse^uently 
found  to  he  all  that  the  workman  or  (Icpen.lants  vere 
entitled    to    receive,    the    jud-e    may    award    him    his 
costs,  incurred  since  liie  payment  into  court,  against  the 
upi)licant  or  applicants  who  refused   to  accept  liis  offer 
(1-.  IH  (7)).     If  he  enters  into  an  a^'reeim  at  as  to  the 
compensation  j)ayahle  in  case  of  death  witli  the  depen- 
dants, wlio  are  .-^Hi  juris,  or  a  provisional  a-reenient  with 
sucli  as  are  under  disahility,  and  i)ays  the  money  into 
couit  under  r.  r.C.x   (as  am.nded),  and  tlie  registrar  does 
not  sirjnify  his  dissent  to  the  an;reement,  he  cannot  he 
mathiliahle  for  fmiher  costs  {Ilho.lrs  v.  Sn„tlnl/  (  ollirn/ 
( ''I.,  .sii/ira). 

A  provision  existed  in  the  Act  of  1H!)7,  requiring  the 
registration  of  a  memorandum  of  an  agreement  arrived 
at  as  to  compensation,  hut  as  no  sanction  was  provided, 
tile  duty  was  often  ne;^'leeted. 

Now  tlie  sanction  is  that  an  aj^'reement  for  redemption 
of  weekly  paymcMits  hy  a  lump  sum,  or  as  to  the  amount 
of  comi)ensation  to  he  paid  to  a  person  under  disahilitv, 
or  to  dependatits,  cannot  if  unre^dstered  he  relied  upim 
as  an  answer  to  the  ri^dit  to  receive  the  comi)en.,atioii 
which  would  otherwise  ho  payahle. 
A  Divisional  (,'oui't  .IccidJd  in   the  case  .  '       /.</„    v. 
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Midhuul  Hail  ('„.  (,.)  that  the  re<ristmr  could  not  reiiiso 
to  record  the  niemonuiduin,  heciiu.se  owiuf,'  to  ahered 
circaiustiuices  the  workmau  was  no  longer  entitled  to 
llie  compensation  fixed  h.y  the  agreement.  He  is  entitled 
to  such  regiatration  as  -.i  viord  of  the  agreement  which 
was  arrived  at.  Bu:,  si.e  now  „::..«  the  workman  has 
returned  to  work,  S(  >  ed.  2  ('.ti  (h). 

Ilules  have  been  iM(S(ni,ed  wliich  regulate  the  course 
to  l)e  adopted  in  filing  a  memorandum  in  the  county 
court,  getting  it  recorded  where  a  dispute  as  to  its 
genuineness  exists,  or  for  rectification  of  the  register  oi 
removal  tlierefrom  of  a  memorandum  of  agreement 
(W.  C.  ]{.  IH    --,0,  as  amended). 

A  new  rule,  r,o.\,  provides  that  when  a  lump  sum  is 
paid  l.y  agreement  in  lieu  or  redemption  of  wet.'kly  pay- 
itients  to  a  person  under  disability  it  shall  be  paid  into 
court. 

The  memorandum  sent  to  the  registrar  is  to  be  intituled 
m  the  matter  of  tjie  Act,  and  delivennl  or  sent  by  regis- 
tei'ed  post  to  the  registrar  as  soon  as  may  be  after  Uie 
matter  is  decided  (W.C.  1{.41  (1)  as  amended).  Forms  to 
be  used,  Form  :U',  (1),  (2),  (;{),  (D. 

If^tiie  matter  has  been  before  a  medical  referee  (Sched. 
•2  (1.")),  liis  report  is  to  be  annexed  and  recorded.  Jf  he 
attended  any  of  the  proceedings,  this  fact  is  to  l)e  stated 
iW.  C.  11.  41C2)). 

If  the  matter  was  decided  by  a  committee  or  arbitrator, 
they  or  he  must  draw  up  the  memorandum  and  sign  it, 
and  either  send  it  to  the  registrar,  or  deliver  it  tf)  a  partv 
interested  to  be  sent  by  him  to  the  registrar  (W.  C.  H. 
l"-2  (1)).  If  the  matter  was  decided  by  agreement  between 
the  parties,  it  must  be  signe.l  by  them,  or  some  or  one  of 
them  (/•),  or  in  the  case  of  employers,  by  the  signature  of 
some  official  or  other  person  in  their  employ  authorised 

^^^r)  [I'JOl]  1  K.  B.  503  ;  73  L.  J.  K.  H.  17'j ;  90  L.  T.  433  ;  20  T.  L.  R. 
(/)  Not  as  formerly  under  the  Rules  of  1907  l.y  their  solicitors. 
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to  «iK..  on  thru-  hdvM,  or  i„  tl..  cas.  of  persons  unaer 
•lisHl.ility  I,y  li.eir  next  fru.n.l  (ih.  (2)  as  anie.i.lwl).  Th. 
u-istnir  luiiy  i.o,iuii-o  pro.luction  of  the  (,rif,'inul  n^ree- 
nu.nt  ,f  :„  wnti„.  (.v,  (i) ).  ,^„  a^^reement  may  be  sent 
to  the  registnu-  l.y  insurers  (/A.  (.") ).  An  agreement  with 
a  person  under  .Usability  is  co.ulitionul  only  unless  and 
until  u  memorandum  thereof  has  been  reccn-.led  in 
aeconlance  with  the  Act  and  Rules  (ih.  ((i) ).  A  copy  for 
cviTy  other  party  interested  must  also   be  left  or  "sent 

Th.!  n-istrar  tlum  sen.ls  one  of  these  copies  to  every 
party  interested,  with  a  notice  in  prescribed  form  (W.  C  11 
■1:5,  l-orni  ;i7). 

If  all  parties  ad:nit  the  genuineness  of  the  memo- 
randuni,  or  do  not  within  seven  days  fr.)m  the  date  of 
tlie  notice  dispute  it,  or  ol,ject  to  its  being  reconle.l,  the 
iv^'istrar,_  if  satisfied  that  it  is  a  proper  agreement  to 
register,  is  to  rec(n-d  it  (W.  C.  11.  U). 

H  it  is  disputed,  or  the  employer  objects  to  it  bein.' 
recorded  on  the  ground  that  the  workman  has  returned 
to  work  and  is  earning  the  same  wages,  the  party  dis- 
I'-.  H,g  must,  within  se.,.n  days  from  the  date  of  the 
notice,  file  a  notice  in  prescril,ed  form  (Form  ;58),  with 
copies  for  the  otlier  parties  interested,  saying  that  ho 
•lisputesUie  genuineness  of  the  memorand.mi  and  objects 
to  its  being  recorded  (W.  C.  K.  4,-;). 

This  is  to  be  sent  to  all  parties  interested,  together  with 
a  notice  (Form  3!.)  setting  out  that  tin.  memorandum 
^vlll  not  he  recorded  except  with  the  consent  in  writing 
of  tile  party  objecting,  or  l)y  order  of  the  judge  (W.  C.  R. 

Where  the  objection  is  founded  on  the  fact  tliat  the 
workman  has  returner!  to  work  and  is  earning  the  same 
wages  as  l,efore  the  accident,  the  memorandum  shall  only 
he  recorded,  if  at  all,  on  such  terms  as  the  judge  may 
think  just  (Sched.  2  (!»)  (1))). 

If  the  consent  of  a!!  parties  is  obtained,  it  may  (if  proper 
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for  registration)  be  registered ;  if  not,  any  party  interested 
may  iipi)ly  to  lie  judge  to  order  registration  (W.  C.  R.  47). 
If  all  i)arti(;s  agree  in  writing  to  any  anieJidnient  of 
the  niemoranduni,  and  to  the  recording  of  the  same  as 
amended,  the  registrar  may  amend  the  same,  and  record 
It  without  further  proof  (ih.  (8)  r.  of  190i>), 

Application  to  Record  Memorandum  or  to  Rectify 

Register. -The  procedure  to  he  followed  where  the 
geiiiuneness  of  the  memorandum  is  disputed,  an<l  a 
party  wishes  to  oI)tain  an  order  from  the  judge  to  record 
it,  or  where  a  party  wishes  to  obtain  from  the  judge  an 
order  for  the  rectification  of  the  register,  is  prescribed  in 
JiUks  (W.  C.  B.  48). 

Such  an  application  must  be  made  in  court,  on  notice 
in  writing  stating  the  order  or  relief  claimed,  in  accord- 
ance with  form  (W.  C.  R.  48  (a).  Form  40). 

Copies  are  to  be  served  on  the  party  disputing  the 
memorandum,  or  objecting  to  its  being  recorded,  and 
oil  all  other  parties  interested,  or,  where  the  application 
IS  to  rectify  the  register,  on  every  party  who  would  be 
affected  by  the  rectification,  or  their  solicitors,  ten  clear 
days  before  the  hearing,  unless  shorter  notice  is  allowed 
('■/'.  (b) ). 

On  the   hearing  witnesses  may  be  examined    orally, 
find  the  judge  may  make  such  order  as  he  may  think 
just,  having   regard  to  the    i)rovisions   of   the  Act    (ih 
(c),  (d)). 

The  costs  are  in  the  discretion  of  the  iud^e  (ih  Ce)  • 
Sched.  2  (7)).  J     o     V    .  V  y, 

On  the  hearing  of  such  an  application,  the  judge  has 
no  power  to  alter  the  agreement  come  to  between  the 
])arties.  He  cannot  increase  the  amount  to  what  he  may 
consider  a  proper  sum.  His  jurisdiction  is  confined  either 
to  approving  or  rejecting  the  agreement  of  the  parties 
themselves  (.}'^(>rtiiii,'r  v.  Srcrctfin  (//)). 

{•j)  [1909]  2  K.  B.  77 ;  78  L.  J.  K.  13.  621. 
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Where  Registrar  has  Discretion  as  to  Registmtmn  - 

Api.licutio.i  to  tho  registrar  in  tlie  eases  where  ,as  a 

discretion  to  refuse  registration  under  Sdied.  (i))  (,1) 
Imve  now  to  J,e  made  in  accordance  witli  Form  3(5  \ 
ilH!  registrar  nuist  make  sucli  inquiries  and  ol.tain  such 
information  as  he  may  think  necessary  to  enable  him  to 
decide  whether  the  agreement  ought  to  he  registered,  and 
It  IS  tho  .hity  of  the  parties  to  tlio  agreement  to  answer 
•such  iiKiuiries  and  give  such  information  (r.  1!)  Q) 
(la)).  ^  ^^^ 

If  lie  comes  to  tiie  determination  that  it  ought  not  to 
l<e  recorded,  he  must  make  a  report  to  the  jud-e  in 
writing  stating  the  information  he  has  obtained  and  ih.. 
grounds  on  which  his  refusal  is  based  {,h.  (:>)).  The 
JM.ige  may  nevertheless,  if  he  thinks  the  oijjections  in- 
Milhcient.  order  it  to  be  recorded  (//..  (3) ).  If  the  jud^e 
i«  ol  opinion  that  the  matter  should  be  further  in.juired 
into,  the  registrar  must  send  notice  to  the  parties  accord- 
ing to  the  form  provided  (Form  11)  requiring  them  to 
attend  before  the  ju.lge  on  a  named  ,lav,  when  the  matter 
will  be  iiKpiired  into  (///.  (1) ). 

_  Fnless  shorter  notice  is  allowed,  the  notice  must  be 
given  to  the  parties,  or  their  solicitors,  ten  clear  days  at 
least  before  the  day  fixed  feu-  the  iihpiiry  (;/;.  (5)  ). 

The  witnesses  may  be  orally  examinJd  as  at  the  hear- 
ing of  an  action,  and  the  judge  may  n.ak(,  such  order,  or 
give  such  directions  as  may  be  just  (//-.  (0),  (7)).  The 
costs  of  the  i)r.)ceedings  are  iu  the  discretion  of  the  jud-e 
('i.  (S) ;  Sched.  2  (7)),  and  in  particular  if  it  api)ears  that 
a  report  by  the  registrar  has  been  rendered  iiecessarv  bv 
the  neglect  or  refusal  of  any  party  to  furnish  informa'tioii 
reasonably  re.juired  of  him  by  th.o  registrar,  such  party 
may  be  ordered  to  pay  the  costs  of  the  inquiry  (///.  (8) ). 

Appeal  on  Question  of  Recording  Memorandum.- 

In  England  an  api)eal  against  a  decision  by  a  county 
court  judge  ordering  or  refusing  to  order  the  registration 
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(.f  u  memoramlnm  of  agreement  1ms  more  thiin  once 
l.ee.i  eiitertaiiie.l.  It  was  decided  tliat  tlie  court  liad 
jurisdiction  to  entertain  sucli  an  appeal  in  Jnlmsfnn  v. 
Mor,  lMH!,tn„  ,(■  To.,  H  case  which  eventually  went  to 
the  Court  of  Appeal  (/O.  The  Divisional  Court  held 
tliat  sucii  an  in.juiry  hefore  the  judge  is  a  judicial  pro- 
(vednig  within  s.  120  of  the  County  Courts  Act,  1888, 
and  that  an  appeal  lies  from  his  decision.  Tl  is  view 
Nvas  uphel.l  in  the  Court  of  Apj.eal  (/).  Compare  with 
Scottish  decisions  {infra). 


Scottish  Decisions  as  to  Record  of  Memorandum  — 

TlH^re   is  no  limit  to  the   time  within  which  a  memo- 
niiidum  can  he  registered  {Cnvhraiir  v.  Traill  {})). 

The  Court  of  Session  in  tlu*  ahove  case  (/,)'  expressed 
the  .)i)inion  that  a  petition  may  l)e  entertained  to  re-ister 
an  oral  agreement.  In  this  case  a  memorandum  of 
tlie  agreement  should  he  prepared  hy  the  person  who 
wishes  to  enforce  it.  and  sent  to  the  registrar. 

No  arljitration  proceedings  can  he"  taken  whilst  an 
agreement  capahle  of  being  registered  exists  {Thnilnp  v 
i;m,Un  (7)  ,.  cf.  English  cases  of  Firhl  v.  Ln,„vh„,  ,n>tr, 
p.  ")()»;,  and  ./„»,. s-  \.<ir,at  Cntral  Rail.  C,,.,  fn,tr,Y).r>m). 
It  has  been  (juestioned  in  Scotland  whether  or'not  anv 
aj)peal  jies  to  the  Court  of  Session  from  the  decision  .If 
the  sheriff  allowing,  or  refusing  to  allow,  a  memorandum 
to  be  registered  in  his  court.  The  court  rei^eatedly  said 
tliat  the  duty  of  the  sheriff  clerk,  under  the  correspond- 
ing section  of  the  Act  of  1807,  was  ministerial  onlv,  and 
tliat  where  he  invoked  the  assistance  of  the  sheriff, 'such 
assistance  was  merely  of  an  advisory  character  {Camnurh 

(h)  23  T.  L.  R.  607.     In  Court  of  Appeal,  98  L.  T.  517;  24  T  L   I{ 
175.  '  •     •     . 

SeKl4)™'''    ''"    "'''"''     "''    '°    ^^^    ^''"''    °f    •'^PP^al    direct, 
(./)  2  P.  794  ;  37  Sc.  L.  R.  C62. 
(A)  3  F.  27  ;  38  Sc.  L.  R.  Is,  C(j2,  SiS. 
(0  4  F.  203 ;  39  Sc.  L.  R.  146. 
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'!l'2     Tin;  Wohkmkn's  ('(.mi-dnsatk.n  Act,  100(1. 

V.  <iln.,,n>r    Iron  „ml    Shrl    C,,.  (;„)  ,.    .S/,,,7,,//'  v.   Ln,h.,rlh, 

Iron  ( ■„.  (/O  ,•  Mwdnnnl.l  v.  Fmrjirhl  Shij.hHiMI>,>i  (',.  '(„)'. 
Jlnnn.,,  v.  I-asfn,  (j,)  ,  Jin,,-,-  y.  C.n.nr  i<i) ),  In.t  tl.o 
UMulency  of  the  later  decisions  lias  been  in  favour  of  tlio 
view  .leclared  in  Englau.l  in  J.hu.tnn  v.  .1/,.,,,  Tmh^iIo,, 
!<■  (  ".,  siijira. 

That  there  should  l.e  no  appeMl  from  what  is  some- 
tnnes  a  .lillicult  judicial  in.|uiry,  inclu.lins  tlie  examina- 
tion of  witnesses,  etc.,  and  involving  serious  results  to 
the   parties,   would   he,  and   was  found    to   he   not  only 
inconvenient,  hut  productive  of  injustice.     Conse^inentl'v 
the  Court  of  Session  held  in  the  case  of  Hiu,h,;y.  Thixti 
Chrnnral    <;,.(>),   where   the    sheriff's   ha<l'  found,   after 
proof,  that  an  a-retmieut  was  genuine  and  ordered  it  to 
he  registered,  that  it  was  competent  for  the  dissatisfied 
party  to  bnn-  an  in<lependent  action  of  "  reduction  and 
'''■('laration.  '      This    was   an    action   alleging    that   the 
memorandum  of  agreement  was  improperly  registered 
as  the  pursuer  declared  that  he  liad  never  come  to  any 
agreement  at  all. 

Tiiis  seems  a  very  roundal)out  and  expensive  way  of 
reversing  a  shorifi's  decision,  when  he  has  wrongly 
decided  that  a  memorandum  of  agreement  ought  to  "he 
registered. 

Since  this  case  the  Second  Division  of  the  Court  of 
Session  has,  ai)parently.  decided,  in  /.•,•/;,/•/  ./,/,//,.  ,(••  ,sv,„, 
V.  (^rdlrj,  (.),  that  the  sheritr,  in  granting  a  warrant  to 
register  an  agreement  under  the  present  Act,  and  the 
Act  of  Sederunt  of  1007,  is  not  acting  as  the  a.lvisor  of  the 
sheriff  clei^,  but  is  acting  judicially,  and  that  an  appeal 
lies  from  his  decision.     If  this  case  is  followed  by  both 

("0  4  F.  198. 

{n)   (1907),  Soss.  Ca.  3 ;  44  Sc.  L.  R  2 

{o)   8  F.  8  ;  43  Sc.  L.  K.  1. 

{p)   43  So.  L.  K.  312. 

('/)  7  F.  193 ;  42  Sc.  L.  R.  154 

('■)  ri907J  S.  C.  r.07  ;  44  S.  L.  R.  47G. 

{•')  ilOO'Jj  S.  C,  546  ;  Ki  S.  L.  11.  40S. 
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•  iivisioTis  of  the  court,  it  puts  an  oiid  to  all  tiio  caaes  of 
which  li'niniiKi  v.  Eiistmi  is  an  example. 

Where    Agreement    not    Carried    Out.    Where   an 

M-ivcmeiit  legistere.l,  or  capahle  of  ro^ustratiou,  1ms 
htrii  entered  into,  it  is  helieved  it  camint  he  sued  iipon. 
In  Scotland  this  has  been  decided.  The  only  remedy 
tor  the  party  who  complains  that  it  has  not  been  carried 
out  is  to  charge  upon  the  a<;reement.  See  Lmnir  v. 
linm-u  (t),  where  an  action  was  l)rought  allegin-^  that 
tlie  terms  of  an  agreement  for  compensation"  had  not 
been  carried  out.  The  court  held  that  the  action  was 
incompetent,  declaring  that  the  agreement  couhl  onlv  l)e 
iiiforced  by  charging  upon  it. 

Even  where  the  agreement  is  unregistered,  Init  capable 
of  registration,  no  proceedings  for  arbitration  can  i)e 
instituted  {L,irli;i,lhj  Iron  ainl  C„al  C,,.  v.  Siinhiir  (n), 
tollowing  I)itiilnj>  V.  J!aii/,ii,  (uiitc,  p.  O-Jl)). 

Where,  as  sometimes  happens,  one  of  the  terms  of  the 
agreement  is  that  the  employer  shall  take  the  workman 
back  to  work,  a  practical  difficulty  arises  if  this  condition 
is  not  complied  with.  The  court  cannot  order  speciHc 
performance  of  such  an  undertaking,  and  the  breach  of 
a  contract  to  employ  where— as  always  happens— no 
j)eriod  is  fixed,  is  prol)al)ly  too  vague  to  be  enforced. 

How  is  such  an  agreement  to  bo  "charged  upon?" 
The  case  does  not  appear  to  fall  under  J  use  9  (e)  of 
tlie  Second  Schedule,  nor  under  clause  (c)  of  the  same 
schedule.  In  the  first  case  the  agreement  must  have 
lieen  ohfainnl  by  fraud  or  improper  means;  in  the 
second,  the  power  to  rectify  the  register  has  been  held, 
in  Scotland,  to  extend  only  to  correcting  incidental 
mistakes  which  may  have  crept  into  it,  and  does  not 
empower  the  judge  to  determine  the  rights  and  obliga- 
tions of  the  parties  at  the  time  the  application  to  rectify 

(0  [1908]  S.  C.  -on  ;  15  S.  L.  R.  477. 
(M)  [1907]  o.  c.  1071 ;  41  S.  L.  R.  7M. 
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is  made  {/!iiinl  v.  sirrn,sn„  (.,■)  ).  It  may  he  that  .such 
nil  iirKlcrtiikiii^'  on  tlu;  part  of  an  tiiiijilover  ^ivj-s  rise  to 
a  iii')ral  ()l)lij:;atioii  only. 

Irish  Decision.— Soe  .l/r///jn  V.  WuiLmati  in). 

Removal  of  Memorandum  from  Register  under 
Sched.  2(9)re).-AM  applic-atioi.  to  roniove  a  memo- 
raiKhnn  trom  thn  iv-^istcr  under  Schcd.  >J  (<))  (<,)  is  to 
he  made  in  court  on  notice  in  writin-  in  the  «anie  way 
as  an  application  to  rectify  the  re-jister  under  r  48 
(W.  C.R.  ;-,()( D).     See  Form  1-2. 

But  the  .judf,'e  may,  within  the  limited  six  month.s.  on 
a  r.'port  from  the  registrar  and  without  an  ajiplication 
on  the  part  of  „ny  jierson  interesti-.l.  order  the  parties 
to  attend  hefore  him  on  a  day  to  he  named  in  the 
notice  for  the  purpose  of  in'iuirin<;;  whether  the  memo- 
ramlum  should  not  l)e  removed  from  the  register  (ih  (■>) 
Fonii  i:{).  "  ^    •  V-  . 

'i'he  notice  to  the  particss  interested  is  to  he  sent,  and 
the  ni.iuiry  held  in  the  .same  way  as  under  r.  40,  in  a 
case  where  the  re^'istrar  is  unwilling  to  register  the 
memiorandum  (ih.  (;}) ). 

I  nder  the  Workmen's  Cimipensation  Act,  1807,  there 
was  apparently  no  limit  to  the  time  witliin  which  the 
memorandum  could  he  registered,  hut  as  an  unregistered 
agreement  is  now  generally  inoperative,  it  will  doubtless 
he  registered  promptly. 

Enforcement  of  Award  or  Memorandum.  An  award 
when  made  in  the  county  court,  or  by  an  arbitrator 
api)onited  by  a  county  court  judge,  or  a  memorandum 
of  award,  or  a  cercilicate  under  s.  14  of  the  Act,  or  a 
memorandum  of  agreement  under  Sched.  2  (0) ;  filed  in 
a  county  court,  is  enforceable  for  all  purposes  as 'a  county- 
court  iudgmeiit  or  oi  '       ' 


See  aiitf,  \).  t)0;" 


(Sched.  2  (0) ;  W.  C.  R.  28  (1) ). 


(x)  [19071  .S.  C,  1259  ;  44  s.  L.  B  HP.4 
(.'/)  M  Ir.  L.  T.  R.  14. 
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rmlor  the  Act  of  1H!,7.  an  .nvanl  o.-  ,ne.„on.n.I.„„ 
"<1     h.  enfom..l  l,y  a  ju.l-M.u.nt  sunuuo„.s  „„,l„,  ,    -  , 
tlu"  Dt'Ltors  Act,  lH(i!)  (Jtuiln,  v.  yv„«/  (-) ) 

The  W.  C.  R.  (...  m  a) )  now  provi.i;  that  th.  county 
n...ruKastothec,>n„nittalofj.,^^^^^^ 
l-'VVh  to  such  ,,n,ceo,l,n.'s,  l..,t  the  court  ea.n.ot  with 
-t  consent,  alter  the  tenus  or  „.o.le  of  pavment  of       J 
-m    o  become  j.ayahle  in  future  under  thL  ter    s    t      . 
award  or  niemoranchnu. 

'''he  judgment  sunnnons  is  to  he  in  accor.Iance  with 
""•  t'H-ni  prescribed  (Form  (l.l ;  ,/,  (•)) )   i,,,^  ,,-1 ,      V 
•'•-""t  payable  under  the  award   :^;J1^^^^^^^ 
not  payable  nUo  court,  the  court  nn.st  be  satis)       i^ 

aiJi^avU,,.  otherwise,  that  the  amount  is  due  ^(^^^^ 

\here  the  parties  liable  to  pay  the  compensation  .m- 
';    n-m,  the  county  court  rules  as  to  proc  edin-'      .    . 
jndKment  summons  against  a  firm  or  member  of  a   in' 
are  to  apply  (,/.  (4) ).     See  County  Court  Kules,  (  .  XX 
I-.  2t,  and  Forms  lH2— 181.  ' 

Where  it  is  desired  to  enforce  the  award  by  execution 
a."    the  comi>ensation  is  not  paid  into  coui-t,  the       ; ' 
applying  must  satisfy  the  registrar  by  atKdayi  ,  or  or 
v.se,  as  to  the  amount  in  payment  of  which  de^  ul        ." 
luen  made  (^^ .  C.  H.  (J7  (2),  Form  (ir>).  ' 

AMiere   the    parties   liable  to   mv   th.. 

--^tirm,oAxv.,,-,ii,of;,rL  /^rtr 

Ovh^h  relates  to  the  various  ways  in  ;;.^::^^^^^^^^^ 
can  be  issued  against  a  firm)  is  to  apply  (,/.   (•{) 

Any  other  proceeding  which  can    be  resorted   h>  *• 
tlH.   enticement  of,   or  recoyery  of   1.0^^      ,  i!; 

.u  gments  or  orders  of  a  county  court,  n.^-  be    e  "  t 
t"  tor  the  recoyery  of  compensation  due  under  an  •  u 

;.;;  niemonuulum  reg.tered  in  a  county  cou^     w"*R 
»••').     Such  a  procechng  might  be  garnislii,,,.  -i  ,]'u\ 
to  the  debtor,  equitable  execution  etc  "' 

M^1001,lM,..U;71L.J.g.B.C3;83L.T.450;lVT.L.U..S 
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t^.  1  {\)  (if  tilt!  Act  rcL-onltid  ill  oiio  foiiiity  court  iniiy  l»n 
ciiforcwl  liy  iuiotlior  county  court,  ii  ci'itificd  copy  of  tin; 
iiwiinl,  iiuinoniutluiii,  or  certificate  liuviiif,'  liwdi  tirtst 
iiliMi  in  till!  court  from  which  tlic  nioiuis  of  ciiforcenu'iit 
art-  to  issue  (W.  ('.  Jl.  71). 

All  application  to  enforce  or  to  stay  proceedings  uimiii 
an  award  which,  if  the  award  had  l)een  made  hy  tho 
,iiid;,'e.  would  have  to  he  made  to  him,  shall  he  made  in 
like  manner  to  him,  where  tho  award  was  made  hy  an 
arhitrator  (\V.  C.  11.  :U  (2)  (h) ). 

Where  an  award,  or  menioraiKhim,  or  certificate,  is 
recorded  in  one  court,  and  it  is  de'sired  to  take  any 
siil)seiiuent  proceeding's  with  reference  to  the  suhject- 
matter  of  the  same  in  another  court,  the  party  so 
desiring,  must  olitain  from  the  ret,nstrar  of  the  first- 
mentioned  court  a  certified  copy  of  such  award,  merao- 
raiahim  or  certificatt;  to  he  recorded  in  the  court  in 
which  it  is  desired  to  take  the  suhsefjuent  proceedings 
(W.  C.  I{.  71). 
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CIIAPTEK   XIII. 


REVIEW   AM)   RKDinii'TIox   op   WEEKLY 
PAYMENTS   OF   COMPENSATION. 

Review  of  Weekly   Payments  of  Compensation.- 

"  Aii.v  weekly  payiiu-iit  nmy  be  reviewed  iit  tlio  re(iiiest 
Hther  of  the  employer  or  of  the  workman,  an<l  on  such 
review  may  he  en.le.l.  (limini..he.l  ..r  increabed,  suhject  to 
the  maxmium  above  provided,  and  the  amount  of  payment 
sliall,  in  default  of  agreement,  be  settled  by  arbitration 
under  this  Act : 

"  Provided  that  where  the  workman  was  at  the  date 
nf  the  accident  under  twenty-one  years  of  age  ami  the 
revuiw  takes  place  more  than  twelve  months  after  the 
accident,  the  amount  of  the  weekly  payment  mav  be 
increased  to  any  amount  not  exceeding  lifty  per  cent,  of 
the  weekly  sum  which  the  workman  would  probably  have 
heeii  earning  at  the  date  of  the  review  if  he  had  remained 
""injured,  but  not  in  any  case  exceeding  one  pound  " 
Sched.  1  (10) ).  '■ 

Ending  the  Payments.-The  parties  may  themselves 
ivview  the  weekly  payments,  and  by  agreement  end  them. 
Sneli  a  review  may  be  implied  under  certain  circumstances 
fiom  the  conduct  of  the  parties. 

In  Jinnlhnn,  v,  Jinl worth  Coal  and  Iron  Co.  («)  weekly 
compensation  had  been  paid  to  the  injured  workman 
tfom  August  -J'ind  to  September  28rd,  when  the  man 
returned  to  work  at  full  wages.  He  continued  at  work 
till  November  lOth,  when  he  was  discharged  because  the 
pit  was  closed.  During  the  next  three  months  he  applied 
(a)  W.  C.  C,  Vol.  II.,  p.  138. 


'••-'N      'I'm;    WoiiloniNV   ('nMr'KNsMKiV    Arr,   liMHl. 

I'll- work,  l>iit  iluTc  was  ii.iiu;  I'l.r  him  to  (Ik.  !Ic  siihsc- 
i|iu'iill_v  c'diiuiuiict'd  arliitnitioii  pron'cdiiifjs : -//«/(/,  hv 
tlio  Cniiit  (if  Aiipi'iil,  tliiil  tluic  was  ividtiicf  to  .support 
tilt'  liiidiiij,'  of  till!  coiiiitv  foiirt  .jiid;,'i',  that  ii|Hiti  the  inuirs 
r.tuni  to  work  on  Sfpttiuhcr  'JlJnl  tin;  witklv  pavuu;iits 
Wirt-  levit'Wi'd  ]>y  luiitual  codHciit,  luid  t'lidfd. 

lint  it  iniist  not  l»t!  hssiiuumI  from  tlio  iihovi'-iiu'iitioiifd 
lasc,  that  tliu  hut*!  fact  of  a  workman  returning'  t  >  work 
is  f  iillii'iuiit  cvidi'iKH'  to  support  an  iiupliiid  a;,'ri'omt'iit  that 
the  wi'fkly  i)aynn,'nts  (<f  comia;nsatii)n  should  \m  ended. 
Where  ii  workman  tries  to  resume  his  work,  and  even 
where  he  is  ahle  to  perform  it  for  sometime,  hut  theinca- 
paeity  recurs,  it  is  helieved  some  evidence  much  stroiij^'er 
than  this  fact  alone  is  required,  l»ef(jre  an  at,'reement  to 
reliiKpiisli  compensation  can  he  imi»lied.  It  must  he 
rememhered  tliat  the  ohli;,'ation  imposed  hy  the  Act  is  to 
pay  '•  duriiij,'  incapacity"  (Sdied.  1  (l)'(l))),  and  the 
iigreement  once  having  heen  come  to,  the  employer  must 
show,  where  the  incapacity  continues,  a  clear  and  definite 
agreement  on  the  part  of  the  workman,  founded  on  some 
valuahlo  consideration,  to  reliiKpiish  this  statutory  right. 
In  U'illiiims  V.  Vuiixhitll  Cullirri/  C,,.  (h)  the  court  held 
that  the  mrrr  jinm/  that  the  workman  had  returned 
to  his  work  us  hefore  the  accident,  did  not  show  an 
ahaiidonment  of  his  right  to  receive  further  compensation 
if  tlu!  incai)acity  should  recur. 

There  must  he  either  an  unqualified  ending  of  the 
compensation  hy  the  urI)itrator,  or  the  facts  must 
evidence  an  agreement  l)etweeii  the  i)arties  that  pay- 
ment of  compensation  shall  finally  cease. 

Mrliulsnii  V.  I'ijirr  (r)  is  MOW  ft  leiuHug  authority  on  the 
circumstances  under  which  the  compensation  may  he 
ended,  for  it  is  a  decision  of  the  House  of  Lords.  A  work- 
man was  receiving  c:impeiisation  under  a  written  agree- 
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(6)  [1907J  2  K.  v..  483  ;  VC  L.  J.  K.  H.  H54  ;  28  T.  T..  K.  501. 
(<)  [I'M-]  A.  (■.  215;  7C  L.  J.  K.  i'..  S5G ;  'J7  ]..  1'.  ll'.i;  28  T.  L.  R. 
C2u. 
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""■>il  l.v  wliiHi  I,,,  wu.  ,.Mliil,..l  t..  rw.'ivr  tlir  same  .liii  i,,.' 
"I'aiiacity.an.I  vvhicl,  was  .l.ih  n-ishn.l.  rpm  anajmli" 
'•'<"•>'  tor  review,  tlu.  JU.I^',.  .l.ri.le.l  that  th.-  aurvvuwut 
>li"ul.|  Im.  t.nniimt.Ml.  a.xl  tl...  weklv  pavninits  ...ulr.!. 
ilu'  workinan  .li.l  „ut  appeal.  I.i.t  ufU-rwanls.  aII,.^M„.r  u 
ncmn.Mc..  .,f  l.is  incapacity  for  work  .i.u-  to  the  accident 
'•'■'|"t^te.l  an  arl.itmti.,,,  with  respect  to  u  review  arul 
'"cr,.ase  of  (he  weekly  payments.  TIu-  arhitrator  refused 
'"  l"Mr  the  api.hcation.  iiol.h'nK  that  the  a-n.enient  was 
'■Mmct.  an.l  conl.l  not  he  revived.  //,/,/,  hv  Ih.-  Ifouse  of 
l.'ads,  that  this  decision  was  ri^'ht. 

liven  where  siicli  an  a^'reeiuent  can  he  prov<'d.  tlio 
u-rkniau  only  pnls  an  end  to  his  own  ri-ht  to  receive 
v\eekly  payments  of  compensation,  and  .loes  not  (h-privu 
I'ls  dependants  of  their  ri-ht  if  death  shoidd  siihse- 
'l"»'"tly  ensue,  thou-h  the  employer  caimot  he  called 
upon  to  pay  „„,re  than  the  maximum  sum  {inilhnns  v. 
I  'III  I  hull  Cnllirn/  To.,  xKjira). 

Review  of  Weekly  Payments—ProccedinRs  for  review 
"t  weekly  payments  are  fresh  arbitration  proceedings 
^vhether  instituted  by  tlie  employer  or  the  workman,  and' 
tl'l'  «.neral  procedure  is  the  same  as  in  an  original 
arbitration. 

The  application    must    be  made  in  accordance  with 
rorm  '). 

If  the  arbitration  has  been  lield  before  tbe  judge  it  will 
I-  lis  duty  to  hear  the  subsequent  arbitration  to  review 
an<I,ap,,arently,if  the  arbitration  was  before  an  arbitrator 
aPl'omte.l  by  the  judge,  the  application  to  review  must 
'"■  "lade  to  the  judge.  (This  was  not  so  under  the  \ct 
and  Rules  of  18!)7.     See  W.  C.  R.,  1897,  r.  ;U  ) 

An  award  cannot  be  altered  if  the  circumstances  are 
!'•■  same  as  those  existing  when  the  award  was  made 
for  this  would  ],e  to  allow  an  arbitrator  to  varv  his  own 
awanl  (<  roHxjirhl  v.  Tiiiiian  {,!) ). 

(d)  [1900]  2  Q.  B.  029 ;  82  L.  T,  813 ;  IC  T.  L.  R.  47G. 


i'-    ■  ^'h 


%'  • 


i  • 


(J3(»     Tin:  Woi{kmk.\'.s  ( '(»MiM:NsATi«tN  Act,  li»()(5. 

Siiu'C!  tho  (Iccision  in  Cmnsfirlil  v.  Tdiiinii,  the  tjuestion 
has  Kevenil  times  iiriseii,  wliat  constitutes  ii  clmnfi;e  in  tlio 
circumstances  which  may  entitle  an  aibitiator  to  review 
and  vary  an  award.  In  Slidniiaii  v.  Ifallitldfi  ami  ilncn- 
inxxl  ((■),  evidence  was  tendered  on  the  application  to 
review,  to  show  that  since  the  previous  liearing  the  work- 
man liad  repeatedly  applied  for  employment  and  had 
heen  unable  to  obtain  it  on  account  of  his  condition 
arising  from  the  accident  :—//(7J,  that  this  was  evidence 
of  a  change  of  circumstances  sufficient  to  justify  a 
review. 

An  application  for  review  on  the  groinid  that  the 
physical  condition  of  the  workman  has  changed  since 
the  arbitration,  or  the  last  review  of  the  weekly  payments 
must  be  entertained  by  the  arbitrator  {Mradr  v.  l.nchhdrt 
LiiiiUid  if),  followed  in  Thi-  'rhntiniurr  Jiai/  Ihrrliip. 
mint  Co.,  lAmUid  \.  Bnnunii  (ti).  These  two  decisions 
are  of  considerable  imjjortance.  They  ai)2)ear  to  sliow 
that  there  can  be  no  estopi)el,  when  the  (piestion  involved 
in  arbitration  proceedings,  brought  for  the  purpose  of 
review,  is  the  physical  condition  and  ability  to  work  of 
the  workman  at  the  time  such  proceedings  are  heard. 

If  the  judge  or  arbitrator  finds  that  the  workman  is  in 
fact  earning  (/()  the  same  wages  as  before  the  accident, 
or  that  his  incapacity  due  to  the  accident  to  earn  the 
same  wages  has  ceased,  he  must  stop  the  weekly  pay- 
ments though  he  may,  in  England  (/),  keep  the  award 
alive  by  reducing  it  to  a  nominal  sum  or  making  a 
declaration  of  liability.  Even  in  this  case  the  arbitrator 
may  re\iew  the  award  if,  although  a  cai)acity  for  some 
work  in  fact  exists,  he  comes  to  the  opinion,  on  reasonable 

(i)  [1904]  1  K.  B.  235  ;  73  L.  J.  K.  B.  17G  ;  90  L.  T.  46 ;  20 T.  L.  U.  135. 

(.0  2  liuUcrwortLs'  C.  C.  :)1IS. 

{(])  Ibid.,  403. 

(  h)  This  incsiiis  really  "earning  "  not  receiving  w  gratia. 

(i)  In  Scotland  this  course  hns  been  held  to  be  contrary  to  the 
rsLhcme  uf  Ihc  Act.  Sec  ante,  p.  547.  See  leuiarks  on  this  point 
made  in  the  House  of  Lords  in  Nicholson  v.  Pqifr,  ante,  p.  542. 
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fvideiice,  that  the  workman  cannot  ohtaiii  work  in  conse- 
<jtu"iice  of  the  accident. 

A  common  case  or  this  kind  occurs  wliere  a  workman 
lias  l)een  maimed,  and  cannot  ol)tain  work  owinfj  to  liis 
niMime<!  condition,  thoufrh  he  is  able  and  wilHng  to  do 
the  same  or  similar  work  if  he  could  obtain  it  {Clark  v. 
<i<i.  IJ,iht  ami  ( 'uhr  ( 'o.  (_/) ).  On  the  other  hand,  mere 
inability  to  get  work  owing  to  a  congested  state  of  the 
labour  market  is  not  the  test,  the  only  right  test  being, 
does  the  inability  to  obtain  work  result  from  the  persona! 
disablement  {Dnhlni  v.  Wihoi, ,  Prasr  ,(,•  Co.  (/,)). 

In  considering  whether  the  compensation  should  bo 
ended  or  reviewed,  tha  court  must  take  into  considera- 
tion the  nervous  and  mental,  as  well  as  the  physical 
condition  of  the  workman  at  the  time  of  the  review 
in  and  so  far  as  there  is  evidence  that  it  is  a  result 
of  the  accident  (l-Jarrs  v.  Blanirhiilarh  Collirn/  Co.  (/)). 

The  authority  of  the  House  of  Lords  exists  for  saying 
that  an  arbitrator  cannot  lay  down  any  general  rule  as 
to  the  amount  of  compensation  he  will  award,  either 
originally  or  on  a  review  of  weekly  payments.  He  must 
be  guided  ])y  the  circumstances  of  each  case  (MV/m/«/-  v. 
Sharpr  (iii)). 

In  Clai/toii  ■(•  SInittlrirorth,  Limitnl  v.  Dohhn  (n),  an 
arbitrator  held  that  a  workman,  whilst  in  prison,  was 
not  entitled  to  receive  compensation  to  which  he  was 
otherwise  entitled.  It  is  thought  that  this  decision  is 
wrong. 

The  arbitrator  on  proceedings  for  review  may  stop  the 
W(!ekly  payments  in  whole  or  in  part  as  from  a  date 
prior  to  the  date  of  his  award,  and  (in  England)  prior  to 
the  date  of  the  commencement  of  the  arbitration  ju-o- 
ceedings  to  review   (FmnriH  Morton   ,(■  Co.,  Limit,;}  v. 

U)  21  T.  L.  R.  184. 

(k)  2  Buttorworths'  C.  C.  370 

(I)  [1909J  2  K.  B.  73 ;  78  L.  J.  K.  B.  809. 

(w)  i.l905j  A.  C.  284;  74  L.  J.  K.  B.  776;  92  L.  T.  373. 

(n)  2  Butterworths'  C.  C.  488. 
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^•ili      Tin;    MnitKMKN'N    COMI'KNSATK.V    AcT,   IDOH. 

irnn,hn,nl   (o)).     Tlif  awanl  .sJioul,!  declare  that  com- 
iH'MNitiou  ceasod  t.»  l.e  iu.yal.le  from  the  tinK"  when  the 
iirl.Urat..r  iin.ls  that  the  incapacity  in  fact  ended  Q.). 
_  \\  here  it  is  wisho.l  that  the  arl,itrat..r  shoiil.l  find  the 
n'Ahi  tn  cniiu-nsation  has  ceased  at  a  date  before  that 
hM'd    for  the   iiearin-  of  the  api.lication   to  review    he 
must  expressly  ask  for  this  in  his  request  for  arhitration. 
It  the  application  to  revii^w  is  in   -eneral  form,  and  a 
"»">;i'"'"i.luin  of  an  an;reement  to  pay  compensation  is 
re-istered,  tlie  arbitrator  has  no  jurisdiction  to  review 
from   a   date   antecedent  to  review    {Cpprr    Fn,r,(  ami 
H  -  .s7,  n>  St,;  I  ( ■„.  V.  ThnwuH  {,,) ).     This  is  not  so  where 
the  application  for  review  asks  in  express  terms  for  termi- 
nation from  a  definit,.  antecedent  date  {Ch,m,<i  Cms. 
Lnxtnn  „n,l  llnmpst.a,!  Hail.  Co.  y.  JSnntx,  pnsf,  p'.  (i;j:{).    ' 
If,  as  often    haj.pens,  the  emplover  cannot   «et   the 
application    to    ivview    heard    till    some   time   after    the 
incapacity  has,  in  his  opinion,   ceased,   he  should   take 
th.,  responsibility  of  stoi.pin-  the  weeklv  pavments  and 
Rive  like  notices  to  those  previously  a.lvised  in  the  case 
of  refusal  to  submit  to  medical  examination  (anfr,  p.  477) 
to   the   re-istrar  of  the   court  in  which  the  award  or 
memorandum  of  the  af?r,>ement  to  pay  compensation  is, 
or  may  be,  rej^istered. 

The  employer  cannot  insert  in  his  application  for 
review  a  sum  for  which  he  is  willins  to  redeem  the 
weekly  payments  so  as  to  limit  the  .liscretion  of  the 
arbitrator.  If  he  api.lies  for  redemption  he  cannot  do 
It  m  this  .piahfied  form,  hut  must  leave  the  matter  at 
lai-<.  to  be  determined  by  the  arbitrator  (Ca.llr  Sj,i,nn,ni 
Co.  v.  Atl,niHn„  (,•) ).     ]j„t  Hee  new  rule  18  {<)). 

(")  [19001  2  K.  B.  270 :  71  L.  J.  K.  B.  736 ;  86  L.  T.  878. 
weekh^pavnSsu-nd^^  'T^'^''^  '"  "'^'^  '*'*''"<^d  *"  'continue 

in)  'lOO'M  2  K.  B.  631  ;  78  h.  J.  K.  B   1113 
^^r)  :1<K)5J  1   K.  B.  336;  74  L.  J.  K.  B.  265;"  !.2  L.  T.  147:  21  T.  T.,  R. 
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Till'  arbitrator  may  refuse  to  allow  a  niemorandum  of 
iiti  agreement  to  be  recorded  in  a  case  wliere  tlie  man 
has  completely  recovered,  but  if  there  is  any  chance  of 
a  recurrence  of  the  incapacity  he  may  order  it  to  be 
ivc'orded,  and  may  stay  execution,  thereon  until  sucli 
time  as  an  application  made  to  end  or  vary  the  com- 
pensation can  be  heard  {('hannn  CroHs,  kmt,n,  u,„l 
lliiiiijisfrcid  Hail.  Co.  V,  ]'>,,(,i>i  (.s) ), 

(  1)011  an  application  to  a  judge  to  review  weekly 
payments,  the  judge  may  clahn  the  assistance  of  a 
iii.'dical  referee  to  sit  with  him  as  a  medical  assessor 
(Sc-lied.  2  {•>)),  and  either  a  committee,  arbitrator  or 
Judge  may  submit  a  matter  to  a  medical  referee  for 
report  (Sehed.  2  (15)).  In  either  case  the  oi^nion  or 
report  of  such  medical  referee  is  not  binding  upon  either 
tlie  judge  or  arbitration  tribunal. 

On  a  review  the  arbitrator  cannot  vary  the  compensa- 
tion on  the  ground  that  the  scale  of  wages  in  the  district 
liMs  varied.  The  com^  ,nisation  is  based,  for  once  and 
for  all,  upon  the  earnings  received  before  the  accident 
Uaiiiis  V.  Ocnu  Coal  Co.,  Limited  (t)}. 

The  arbitrator  must  take  into  account  the  average 
weekly  amount  which  the  workman  is  earning  or  able 
to  earn  in  wnic  miitahh-  cniploi/ninit  or  hiiniiirss  after 
the  accident,  for  the  compensation  cannot  exceed  the 
difference  ])etween  this  sum  and  the  average  weekly 
earnings  before  the  accident  (Sched.  1  (3)),  but  the  sum 
winch  the  workman  is  able  to  earn  after  the  accident  may 
include  earnings  in  an  independent  business  (Xonnan 
<tm1  Ihut  V.  Wal,lrri„)  ;  Cammdl,  LainI  ,(■  Co.,  LimiU-d 
v.  Plait  {,■)  ). 

The  words  "in  some  suitable  employment  or  business  • 

R^&S:^'*^^^  ^  ^'  ^^'  ^^'  "'^  ^-  ■'•  ^-  ^-  ^"^=  ^^  ^-  "^^  53;  25  T.  L. 
JV,  [1!»04]  2  K.  B.  213 ;  73  L.  J.  K.  B.  915  ;  90  L.  T.  834  ;  20  T.  L.  R. 

^iu)  [1904]  2  K.  B.  27;  73  L.  J.  K.  B.  161  ;  90  L.  T.  Mi  ;  20  T.  L.  R. 

(i)  2  Butterworths'  C.  C.  308. 
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t'.*?!    TiiK  Workmen's  (\)mi>exs.\ti()\  Act,  lOOfi. 

are  new.  It  is  thought  that  the  profits  from  any  husi- 
ntHsuiwlncli  the  workman  is  in  fact  engaKtHl  ninst  be 
taken  into  aeeo.uit,  but  that  the  arbitrator,  in  a  case 
wliere  the  workman  is  not  employed  at  all,  must  consider 
not  only  whether  the  employment  or  I)usiness  in  wlu-ch 
It  IS  sur^sested  the  workman  could  occupy  himself  is  one 
Mluch  he  is  physically  able  to  perform',  but  whether  a 
reasonable  opportunity  exists  or  has  been  presents 
Hllownig  the  workman  to  undertake  such  employment  or 
busniess. 

Where  continued  Incapacity  is  Caused  or  Contri- 
buted to  by  the  Action  of  the  Workman  himself— It 

often  happens  that  the  arbitrator  reviewing  weekly  pay- 
ments has  to  determine  whether  the  state  of  incapacity 
existing  at  the  time  of  the  reyiew,  is  to  be  attributed  to 
the  results  of  the  accident,  or  to  the  conduct  of  the 
injured  workman,  or  i)artly  to  the  one  cause  and  partly 
to  the  other. 

An  obligation  undoubtedly  rests  upon  a  workman 
who  has  suffered  injury  to  take  reasonable  care  not  to 
aggravate  it  by  misconduct,  and  to  adopt  such  reason- 
able remedies  as  the  medical  men  attending  him  may 
prescribe. 

If  he  neglects  or  refuses  to  do  this  an  arbitrator  would 
be,  it  is  thought,  justified  in  finding  that  the  physical 
condition  of  the  workman  at  a  given  time  is  due  not  to 
tlie  accident,  but  to  his  own  misconduct  or  default.  Still, 
.such  a  tinding  is  always  a  dangerous  field  for  the  arbi- 
trator to  eml)ark  on,  and  the  greatest  care  should  be 
taken  before  arriving  at  such  a  conclusion. 

In  the  case  of  Smith  v.  ('<,nl  Taftn,,  Cnllirn/  ('n.(,r) 
an  arbitrator  found  that  the  incapacity  for  work  was 
caused  by  the  workman  not  following  the  instructions 
of  his  surgeons,  but  that  the  neglect  was  not  wilful,  but 
the  result  of  nervousness,  in  jmrt  natural  and  in  part 

(w)  Times,  February  Gth,  1900;  W.  C.  Cases,  Vol.  II.,  p.  121. 
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due  to  the  accident,  and  awarded  him  compensation. 
Tlie  Court  of  Appeal  refused  to  interfere  with  the  award, 
on  tlie  f^round  that  it  involved  no  question  of  law. 

Jioth  in  P^ngland  and  Scotland  (i>o>,t,  p.  (VAH)  the 
<Hiestion  has  heen  discussed  whether  a  workman  can  bo 
compelled  to  undergo  a  surgical  operation  as  a  condition 
of  the  contiiniance  of  the  compensation. 

In  linthnrU  V.  Ihinrn  (.r)  the  Court  of  Appeal  in 
England  decided  that  there  was  nothing  in  the  Act 
wliich  imposed  on  a  workman  an  obligation  to  submit 
to  a  surgical  operation.  The  medical  men  had  agreed 
that  the  proposed  operation  would  be  attended  with  some 
risk,  some  of  them  said  with  considerable  risk. 

Altho-gh  the  IMastku  of  tiik  Rolls  (Collins,  IM.R.) 
said  in  this  case  that  he  could  not  understand  how 
any  judge  could  be  expected  to  take  upon  himself  the 
responsibility  of  ordering  a  man  to  undergo  mirh  an 
<)])eration,  it  must  not  be  taken  as  settled  even  in 
Kngland,  that  under  no  circumstances  can  compensa- 
ti(Mi  be  stopped,  or  reduced,  upon  the  ground  that  the 
workman  refuses  to  undergo  surgical  treatment. 

That  this  view  is  correct  is  shown  by  the  later  case 
of  Wanirlrr  v.  Itirhavi}  Moirlaiid  <(■  Soiih  (//),  where  the 
above  case  was  explained,  and  the  expressions  therein 
used,  modified. 

The  facts  were  these  -a  workman  had  refused  to 
undergo  a  slight  operation,  involving  no  risk,  and  such 
as  the  arbitrator  found  no  reasonable  man  would  refuse  to 
undergo.  Held,  by  the  Court  of  Appeal,  that,  under  these 
circumstances,  he  was  not  entitled  to  a  continuance  of 
his  compensation.  Followed  in  Stock  v.  Paddiiifitim 
PxtroKiih  ('oiiiiril  (z). 

The   facts  in    the   next    case   warranted   a  different 


(.)■)  W.  C.  Cases,  Vol.  V.,  p.  141. 

(!/)  [1009]  1  K.  B.  1«4 ;  78  L.  J.  K.  B.  332 ;  100  L.  T.  U  ;  25  T.  L.  H. 
12'J. 

(z)  2  Butterworths'  C.  C.  402. 
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<i;?n    TiiK  WcifKMKN's  (^)Ml>^:^•sA■^I(.^•  Act,  l!»(Ki. 

eonc-lnsi..„.     The  workman,  in  refusing;  to  „„,l,r.o  U.o 

oiK-rafo,.    had  fnllonvd   the  a.lvico  of  "his  own  ^^ 

'"'".  ■•>'Hl  the  arhurator  fou.ul  that  h,.  had  „ot,  under 

...so   eu-cun.stance.s,  acte,l    unreasonably.      //./,/.   that 

u,.   c.on.pensat.on  eoul.l   not,  on  this  ground,  be  with- 

lu'ld  ,  /  .ttnn  V.  Onnrrs  ,rss.  Majrstir  (.) ).    See  Scottish 

deeisjoiis,  i,<,st,  j).  [\?,H. 

AMu.re  the  workman  refuses  to  undergo  the  operati.m, 
-  onus  IS  upon  the  ..n,.lo.yer  to  show  that  it  would 

(.1/., ./,.//  V.  /  /..  onrn,  St,n>n  X.,n,,„tinn  ( ',..,  Jj,,,/,.,,  ^,,^^^ 

Review  of  Compensation  Awarded  to  an  Infant.- 

J  "'I*'!-  the  present  Act  an  arbitrator  may  take  into 
acTount.  in  reviewing  the  compensation  awlirde.l  to  an 
mtant.  (he  earnin-s  he  probably  would  have  been 
n"cvivn.j^  at  the  time  of  the  review,  but  for  the  occur- 
ivnce  ot  the  accident.  Before  this  jurisdiction  arises  it 
IS  necessary  that  at  the  time  of  the  occurrence  of  the 
accident  the  workman  should  have  been  under  twentv- 
one  years  of  a-e,  and  that  the  time  of  review  is  at  least 

twelve  montUs  after  the  accident  (Sched.  1  (Hi) ) 

This  can  only  be  done  where  the  accident  in"  respect 

o   which  the  application  for  increase  is  made,  happened 

after  the  coming  i„to  force  of  the  present  Act  (s.  U>  (1) ) 
A  convenient  form  to  be  used  with  necessary  modili- 

catioiis  IS  Form  '>.  •' 

Pa™*if   '!'"'''°"'  "  *°   *^'   ««*•«*    Of  Weekly 

Payment  .-In  ,S7,W  v.  <„l:  JUu.l-  nil  Co.,  Luuit.nl 
tl.e_  C<,urt  ot  Session  refused  to  follow  the  English 
decision  u.M,,rfnu  ,,  m.  v.  U;.o,hrr,nl  (anfr,  p.  031). 
Ihe  court  took  the  view  that  an  arbitrator  must  treat 
the  registered  award  or  memorandum  as  subsisting  and 
enforceable  up  to  the  time  of  the  decision  in  an  appli- 
cation   to   review   it,   an.l   can    only   end.  diminish    or 

(«)  [19091  2  K.  li.  54  :  78  L.  J,  K,  B.  530;  25  T  L  R  iHo 
ti>)  '.ili  T.  L.  H.  70.  •  *•^- 

(<■)  5  F.  241 ;  40  Sc.  L.  R.  204. 
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increase  the  compensation  as  from  that  date.  Lord 
\oisi:  speaks  of  the  award  or  memorandum  when 
n-istered  as  a  judgment.  In  tiiis,  it  is  believed,  he 
was  wrong.  There  are  many  distinctions  between  a 
judgment  and  something  capal>le  of  being  enforced  as  a 
judgment. 

This  decision  was  followed  in  l>„mi>h,rHt,m  Oil  Co.  v. 
( •<irn,n,  {,{),  and  Fifr  ( '„al  ( '„.  y.  Lhulmn  (r).  But  wliere' 
tlie  amount  is  arrived  at  by  agreement  between  the 
parties,  and  no  memorandum  is  registered,  the  arI)itrator 
IS  not  bound,  nor  should  he  treat  the  agreement  for 
compensation  as  enforceable  during  any  period  when  the 
incapacity  has  in  fact  ceased  {Ti,,hr  v.  ( •ulrill,-  ,f-  ,s'„„.s.  ( ,)  . 
Si<i,thhnok  Finrhii/  Co.  V.  iMiKjhlaud  (ij) ). 

The  later  decisions  have  not  followed  strictly  those 
given  above.  In  BuinI  ,c  Cn.,  Linutnl  v.  stmnxo,,  (h) 
'he  court  thought  the  point  so  hnportant  that  the  Louu 
J  (STICK  Clkrk  said  he  should  have  been  disposed  to 
send  this  .piestion  to  the  full  court  for  authoritative 
-lecision,  but  for  the  fact  that  under  the  new  Act  the 
-piestion  could  now  be  taken  to  the  House  of  Lords. 

In  Lurh.irlh,  Iron  ami  Coal  ('„.  v.  Siiirlair,  and  Finmr 
.(•  .S'<'/(  v.  Fulton  (/■),  the  court  expressed  dissent  from 
l>oth  the  case  of  St.rl  v.  Oah  Hank  Oil  Co,  (,.„y,,.«)  a„a 
I'nmi.hrmon  Oil  Co.  y.  Cara,,,',,  (,„pni).  It  laid  down  a 
>ule  as  follows :  The  court  will  not  suspend  a  char-e 
proceeding  on  a  recorded  memorandum  of  agreement 
after  the  same  is  recorded  and  whilst  it  remain!s  on  the 
records  of  the  court,  except  in  exceptional  cases,  as  where 
llie  workman  admits  payment  of  compensation  or  full 
wages  from  the  same  emiJoyer.     With  respect,  however, 

('/)  5  F.  663. 

(*■)  [1908]  S.  C.  438  ;  45  S.  L.  R.  317. 

(/)  8F.  179;  43  Sc.  L.  R.  129. 

{<j}  [1908]  S.  C.  881 ;  45  S.  L.  R.  664 

'.£an^,fi;,S,vJilfs.?;%.  ^,?f£  'S'^'  "••■■"■'■  ^'•■. 
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to  the  1)01-10(1,  prior  to  the  grunting  of  tlio  warrant  to 
register,  a  prcjof  alioul.l  hit  iilloweil. 

Tlio  only  diatinetion  now  exiHting  between  the  EngUsh 
and  Scottish  proceihn-e  seem  to  l)e  this.  Tn  Scotland, 
if  the  agreement  is  registered,  it  can  he  charged  upon' 
(save  in  exceptional  cases  where  the  workman  admits 
he  has  had  the  compensation,  or  full  wages  from  the 
employer  during  the  period  for  which  he  afterwards 
attempts  to  charge)  until  the  time  when  the  api)lication 
to  end  or  vary  it  is  heard.  If  the  agreement  is  un- 
registered,  a  proof  must  he  allowed  to  discover  whether 
incapacity  existed  during  the  period  for  wiiicli  comi)ensa- 
tion  is  cl  ined.  In  England,  if  asked  for  in  the  applica- 
tion to  review,  but  only  in  this  case,  the  compensation 
can  be  ended  or  varied  from  a  date  antecedent  to  the 
hearing  of  the  application,  aiitr,  p.  (ia-2.  See  also  D.niah}. 
tiini  Unix.  v.  Cdiiaii  (J). 

The  case  of  Alhiii  v.  'rinuiKix  Spmrait.  <(■  Co,, 
Liiiiitnl  (1.),  shows  that  an  arbitrator  cannot,  even 
though  sup2)orted  by  the  opinion  of  a  medical  referee, 
make  an  award  continuing  compensation  to  some  fixed 
future  date,  and  then  add  a  declaration  that  from  this 
date  it  is  to  cease  altogether. 

The  Scottish  judges  have  been  rather  more  strict 
than  the  English  judges  in  re(iuiring  a  workman  to 
adopt  remedies  in  aid  of  his  own  recovery.  In  Doinln  v. 
Jlriniii'  ,(■  Sniix  (I),  it  was  laid  down  that  an  employer  is 
not  bound  to  continue  the  weekly  payments  when  the 
continuance  of  the  incapacity  is  due  to  the  workman's 
neglect  to  adopt  reasonable  medical  directions. 

Although  the  workman  is  not  bound  to  undergo  a 
serious  ojjeration  as  a  condition  of  the  continuance  of 
compensation  (jirr  Lord  Adam  in  Doinls  v.  nciiuir  ,C- 
Sonn,  siipru),  or  even  an  operation  where  medical  experts 
difler  as  to  whether  it  is  or  is  not  attended  with  serious 


0)  [1909]  S.  0.  1292  ;  46  S.  L.  R.  920. 
(0  5  P.  208. 


(k)  8  F.  811. 
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i-isk  (Sinrnii/  v.  I'linijilirrxfiiit  OH  (',,,  (,„)^  yet  where 
llu?  oporiitioii  is  a  trivial  one  not  attended  with  yerious 
iisk  or  pain,  one  whicli  would  probably  result  in  com- 
plete recovery,  and  which  in  the  opinion  of  the  court 
a  reasonable  man  not  claiming  comi)ensation  would 
siiliniit  to,  the  compensation  may  be  stopped  whilst  the 
workman  refuses  to  undergo  such  oi)eration  {.[u<},mm  v. 
Ihiinl  .{•  Co.  ill) ). 

In  both  the  cases  of  />./»<////  v.  WUliam  liainl  ,(■  Co., 
I.iiiiitnl  {„),  and  .Juiiioi  Siiinno  ,(■  Co.  v.  Finhir  (p),  the 
riglit  to  compensation  was  held  to  be  forfeited  by  the 
refusal  of  the  workman  to  undergo  wliat  the  arbitrator 
found  to  be  an  operation  the  risk  of  which  should,  by  a 
reasonable  man,  be  incurred. 

There  is  really  no  ditierence  at  the  present  time 
between  the  English  and  Scottish  decisions  on  the 
•luestion  when,  and  the  circumstances  under  which,  an 
obligation  rests  on  a  workman  to  submit  to  a  surgical 
ojjeration. 

Where  the  workman  is  capable  of  doing  some  light 
work,  the  court  may  take  into  consideration  the  question 
whether  it  is  possible  to  obtain  such  work  {Biiiir  y. 
Coinior(q);  cL  Clark  v.  Gas  Lviht  and  Cole-  Co' uiit,' 

p.  (i;^i. 

On  an  application  to  review  an  award  where  the 
workman  had  returned  to  work  for  a  considerable  time 
and  then  left,  and  subsequently  claimed  all  arrears  of 
compensation,  including  the  compensation  covered  by 
the  period  whilst  he  was  at  work,  the  court  suspended 
tin*  charge,  holding  that  the  workman  was  not  entitled 
under  the  decree  for  the  time  during  which  he  was 
working  in,ath  ami  Kcaij  v.  Siss  (r) ).     Sniibl,;  by  Lord 

(?«)  5  F.  972. 

(>i)  5  P.  373. 

(o)  [1908]  S.  C.  536 ;  45  S.  L.  R.  394. 

(p)  [1907J  S.  C.  890 ;  44  S.  L.  R.  641. 

(9)  7F.  193;  42  Sc.  L.  R.  154. 

(r)  6  P.  822  ;  41  Sc.  L.  R.  C31. 
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TitAYNKii-whothcr  tlio  worknmii  woiil.l   Inive  boon  (lis- 
t'Utitle.l  if  tlie  Wildes  earned  after  tlie  accident  had  lieeu 
received  from  employers  other  than  the  ori^'inal  employers. 
That  the  claim  of  a  workman  may  he  l)arred  by  a  loiif,'- 
contnuied  ac(juiescence  in  a  condition  of  things  incon- 
sistent with  an  enforceable  claim  is  shown  hv  the  case  of 
iniliom  Ilainl  ,(■  ( •„.  v.  ]>,„,pxt,r  («).     There  a  claim  was 
made  for  arrears  of  comi)ensation  seven  years  after  the 
•nan  had  returned  to  work.     11,1,1,  that  the  workman  was 
burred  j„rs„„ali  ,:n;-ptio,H'  from  claiming;  compensation 
for  this   period.      The  case  further  decides  that  where 
iirbitration  proceedinpis  are  taken  to  enforce  arrears  of 
compensation  after  tl     incapacity  has  ceased,  they  must 
full  on  the  firouud  liiat  there  is,  under  such  circum- 
stances, no  power  to  award  any  lump  sum. 

In  lin/s,,,,  V.  Ihini,  uml  S(,r,;i  (t),  Lord  McLaren 
declared  that  an  arbitrator  could  not  j'ither  ()ri;,'iiially 
or  on  review  award  such  a  sum  as  would,  when  added  to 
the  wajj;es  bein^  earned,  result  in  a  larger  weekly  income 
than  the  earnings  before  the  accident.  (This  is  now  pro- 
vided for  in  the  Act,  Sclied.  1  (8) ). 

In  this  case  the  court  again  considered  how  far  they 
were  justified  in  interfering  with  the  decision  of  the 
slierit!"  in  deciding  a  question  of  fact,  and  held  that 
where  he  had  had  regard  to  the  proper  considerations 
Ins  award  must  stand.  Tiiese  considerations  were  stated 
to  be  four  in  number:  (1)  He  must  liave  regard  to 
the  difference  in  the  wage-earning  capacity  before 
tlie  accident  and  at  the  time  of  the  application,  as 
evidenced  l)y  the  wages  (n)  ,},■  /,i,-t„  earned  l)efore  the 
accident,  and  the  wages  I)eiiig  earned  at  the  date  of 
the  application;  (2)  he  must  keep  in  view  any  i)ay- 
nient  other   than   wages  (r)   which  the   employer  gave 

(s)  [I'JOSJ  ^  C.  72-2  ■  4G  S.  L.  R.  110. 

(/)  8  ¥.  22G ;  43  Sc.  L.  R.  236. 

(ii)  See  now  Sched.  1  (3). 

(r)  Now  wage-:,  iuu=t  be  taken  into  account. 
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lo  the  workman  din-ins  the  IH^riod  of  incaimcity  ;  (8)  he 
•".ly  take  into  view  any  ether  cirennistances  which  he 
>"Hy  con«uler   relevant  to   the   .juestion   of   the    nn.ner 
e..ui,H,n«ation  ;  (1)  ho  may,  huvin«  considered  the  matter 
ii'-ler   the   fore«oin«  conditions,   awanl    what   sum    he 
I  .ases  provKied  only  that  such  sum  does   not   excee.I 
•'"  per  cent    of   the  average  wa^es  at  the  time  of  the 
acclent   (such    waftes    heing   calculated    as    regards   „„ 
■'v.ra-e  n,  the  way  prescrihed  hy  the  statut..)  and  do,.s 
not  excee.l  fl  per  week,  the  claimant  not  hein-  entitle.! 
)!■<  <)t  ri^ht  to  any  particular  sum. 

A  registered  memorandum  or  aRreenient  is  not  dis- 
l'l.'e..l  as  a  ground  of  charge  because  a  new  unregistere.l 
aj,'reenient  has  been  come  to  [,etween  the  parties  varvin- 
tl..^  eomiHMisation.  The  registered  agreement  ma^-  be 
restricted  so  as  to  apply  and  be  enforceable,  onlv  to  the 
•;^^ent  of  the  reduced  compensation  (Fi,,-  Coul  C„  v 
JkiridsDii  (ir)).  '  ' 

Redemption  of  Weekly  Payments-The  employer 
■"""«  can  commence  arbitration  proceedings  for  the 
imrpose  of  the  redemption  of  weekly  payments  by  the 
l'^|yment  of  a    ump  sum.     He  can  only  do  this  when  he 

Is^.TTaTn     ^"^'"'"'' '"' ""' '"' ''""' "^-^ "'"'^'" 

I  nder  the  Act  of   1897  no  principle  was  laid  down 
'"    the  guidance   of  an   arbitrator  in   arriving  at   the 
1-np  sum  for  which  the  weekly  payments  were  to  1  e 
lecleemed. 

In  the  case  of  Pattin,on  v.  Strpl,n>.o„  under  the  Act  of 
H...  (um^ported)  the  Court  of  Appeal  refused  to  inter- 
;•- with  the  award  of  the  county  court  judge  who  h.ul 
'-l;'eim.d  he  weekly  payments  by  the  award  of  a  sum 
■unved  at  by  taking  the  actuarial  value  of  an  annuiiv' 
calcukted  on  the  weekly  payments,  less  20  per  cen't' 
1-n-   the   contingencies   of    the   workman    recovcrin    \  ' 


E.L. 


("•)  [1907]  S.  C.  90 ;  44  Sc.  L.  R.  108. 
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<l.viiif,'iit  III)  oiirlier  iirc  than  foiiU'iunliitcd  liv  tli.  immiiiv 
tal.lcs. 

I'luler  tluf  pri'sciit  Act,  if  tin-  iiiciiiMicity  is  i)..nninit.nt, 
I  lit'  liiiiii»  sum  to  In;  luvanlcd  iiiiist  Ik-  mieli  nii  amoiiut  m 
would  purdmsc  iin  iimnt'<liiit(!  life  annuity  for  tlir  ur.rk- 
man  fnnii  the  Xaiioiml  Kdit  ('oniiuis.sioiu-rs  ilir(.u;,'li  tlit! 
I'ost  Otliee  Saviiij,'.s  Bank,  <-(iuai  to  seventy-live  per  cent, 
of  the  annual  value  of  the  we»!kly  paviueiit  (Sched.  1 
(17)). 

It  IS  very  dilllcult,  save  in  quite  exceptional  circuni- 
stanc.'s,  to  say  within  a  few  months  of  a  serious  accident 
that  the  incapacity  is  permanent.  It  must  he  remembered 
that  "  incapacity  "  here  means  incapacity  for  work,  not 
necessarily  of  the  f(..n!vr  kind,  but  any' suitable,  if  not 
any  work.  The  writer  had  to  deal  recently  with  tht  case 
of  a  workman  who  lost  both  his  arms  in  an  accident.  In 
this  case  compensation  on  the  footing  of  permanent 
incapacity  for  life  was  awarded. 

See  these  "  Life  Annuities  Tables  "  Ai)pendi\  S. 

This  lumi)  «»"».  when  ascertained,  may  be  ordered  by 
the  connnittee,  arbitrator  or  judge  to  be  invested  or  other- 
wise api)lied  for  the  benefit  of  the  iwrson  entitUnl  thereto 
(Sched.  1  (17)  ).  The  money  in  this  case  must  be  paid 
into  court,  and  is  then  dealt  with  as  money  paid  into 
court  in  a  case  of  death  (W.  C.  R.  59). 

The  lump  sum  may,  however,  be  arrived  at  by  agree- 
ment between  the  parties,  subject  alwavs  to  the  provisions 
of  s.  i)  (d),  (e)  of  Sched.  2. 

It  will  be  observed  that  where  the  lump  sum  is  arrived 
iit  l)y  urijitration  or  agreement,  it  is  invested,  or  applie.1 
for,  or  acluully  ivceived  by  the  workman  himself,  and  if 
death  afterwards  results  from  the  accident,  such  sum 
must  be  deducted  from  the  compensation  due  to  the 
dependants  (Sched.  1  (a)  (i) ).  This  will  often  mean  that 
the  dependants  will  receive  nothing. 

This  seems  to  furnish  an  exami)le  where  the  employer 
not  the  workman,  may  in  substance  dei)rive  the  depen- 
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<l'tM(.s  of  ,iMy  real  chu.ico  (.f  recoivins  c.,miH..nHatioM  for 
tlx;  'l«'atl..  but  It  a,,,H)a,s  to  Ih3  thu  intention  of  tlie 
I.  -ihliUuio  that  this  should  Im3  ho. 

Wh.Mu  tlio  incapacity  is  not  iH^nuunent  tl.u  e.unl„y«r, 
.1  1...  cannot  agree  tho  amount  with  the  workman,  nn.st 
;; '  to  arbitration,  and,  us  l^efore  stat.d  (.n,tr,  p.  (j;,2),  ,a„„ot 
l.y  ins,.rtin«  a  sum  in  the  particulars  for  which  he  is 
^^  'lln.-  lo  redeem,  limit  the  .liscretion  of  the  arbitrator  as 
to  tlie  sum  to  hu  awarded. 

It  is  thought  that  a  lump  sum  should  not  be  awarded 
witl.out  in.pnry.    But  see  Xatio„al  TrlrpUn,,,-  ( ;,,  Ll,nifnl 
V.  ,S,„,//,  {,).     \\  here  the  amount  payable  for  redemption 
li^is  been  arr.ve.l  at  by  agreement  between  the  parties, 
and   was    in   the   opinion   of  the  Court  of  Appeal,  an 
.  unnently   reasonable  agreement,  this  court  ordered   a 
county  court  judge  who  had  refused  to  allow  it  to  be 
registered,  to  do  so  {O'Srilly.  A,,.,lo.A,n.na,n  Oil  Co.  („). 
llus  case  seems  to  show  that  an  apin^al  lies  from  the 
exercise  ot   he  county  court  judge  of  the  discretion  vested 
M.  him  to  allow  or  refuse  to  allow  registration  of  an  agree- 
...ent  for  redemption.     The  circumstances,  however,  of 
us  case  were  exceptional,  and  the  Court  of  Apiml  was 
uble  to  say  that  the  judge's  action  really  amounted  to  a 
misdirection  of  himself. 

Settingaside  Award  or  Order  Improperly  Obtained.- 

rhe  rules  (W.  C.  R.  70)  give  ix^wer  to  a  county  court  jiul^o 
to  set  aside  or  vary  an  award  or  order  made  eitlier  by\ 
jn.lge  or  arbitrator,  if  he  is  satisfied  that  it  was  obtained 

>y  fraud  or  other  improper  means,  or  where  a  dependant 
s  been  wrongfully  included  in,  or  excluded  from  the 
■iward  or  order. 

of!iv'"r.w°"''r^  ^'  be  made  after  the  expiration 

SIX  months  from  the  date  of  the  award  or  ordei  except 

h  leave  of  the  judge.   The  judge  can  only  give  this  leave 


lim 
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when  he  is  satisfied  that  the  faihire  to  make  the  appHca- 
tioii  within  time  was  causeil  hy  mistake,  ahsence  from  the 
United  Kin<:jdom,  or  other  reasonahle  cause  (//*.).  The 
procedure  is  to  he  the  same  as  is  used  on  an  appHcation 
to  rectify  the  register  {il,.).     See  W.  C.  R.  48. 

No  power  seems  to  have  heen  expressly  conferred  upon 
the  rule  committee  of  tlie  county  courts  to  make  such  regu- 
lations as  are  contained  in  Rule  70  (2)  (h)  (c).  The  general 
power  given  in  s.  12  of  Sched.  2  to  make  rules  generally 
for  carrying  the  Act  into  effect  in  the  county  court,  hardly 
seems  to  warrant  a  rule  giving  2)ower  to  set  aside  or  vary 
either  award  or  order  which  has  heen  made  hy  the  judge, 
or  arbitrator  appointed  hy  him,  as  arbitrator,  esi)ecially 
having  regard  to  the  principle  laid  down  by  the  Court  (»f 
Appeal  in  the  case  of  Mitnntaiii  v.  I>,trr  (diiti;  p.  nSO). 
Still,  the  rule;  is  undoubtedly  a  useful  one.  Convenient 
forms  to  he  used  with  necessary  modifications  are  Forms 
40,  42. 
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CHAPTER  XiV. 


COSTS,  AND   MISCELLANEOUS   MATTERS. 

Ti.K  costs  iiiciUTed  in  arbitrations  under  the  Act  no 
matter  m  what  manner  or  hefore  whom  the  arbitration 
takes  phice,  whether  a  committee,  arbitrator  or  jud^e 
arere-ulated  by  the  provisions  of  the  Second  Schedule 
to  the  Act  (ss.  7,  13.  14),  and  the  rules  made  thereun.ler 
(\V.  C.  R.  61— (;6). 

Generally  they  are  in  the  discretion  of  the  arbitration 

rilmnal,  but  m  1      case  of  a  jud^e,  or  arbitrator  appointed 

l.y  hnn  subject  to  the  rules  of  court  (Sched.  2  (7) )  and 

1"  >io  case  can  they  exceed  th.  limit  prescribed  by  rules 

ot  court.  "^ 

All  such  costs,  whether  awarded  by  the  judge  or  an 
arbitrator,  must  be  taxed  in  accordance  with  the  rules 
and  the  taxation  may  be  reviewed  by  the  judge  (ih ) 

An  arbitrator  has  no  jurisdiction  to  make  a  successful 
respondent  pay  the  costs  of  the  applicant  (./,.,..  v.  (hraf 
\  '»t'-<d  Hail.  Co.  (a)  ..  An.lrnrx  v.  (imv.s  (l>) ).  or  to  lay 
down  any  general  rule  to  be  followed  in  all  applications 
to  review  under  the  Act  (liinh,  ,,■  ( 'o.  v.  ( '„,■  (,■) )  He  has 
a  discretion  to  order  a  particular  application  to  be  dealt 
with  either  as  an  interlocutory  proceeding  or  as  a  general 
Hrbitration.  The  parties  may  agree  the  amount  of  costs. 
In  default  of  agreement  they  are  to  be  taxed  according  to 

(«)  W.  C.  Rep.,  Vol.  IV.,  p.  23. 

doff  p!S.Ti.hol^isTa  :^^^  ?e%rdo"nf  "^  ""  "'^^"'='=^^^'"'  ^^P- 
^^(e)  [1904]  2  K.  B.  208 ;  73  L.  J.  K.  B.  C9o';  91  L.  T.  72 ;  20  T.  L.  U. 
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tlie  scale,  wliicli  tin;  ju(l;:;o  or  arbitmtor  may  direct,  and  in 
default  of  direction  on  the  scale  which  would  l)e  applicahle 
if  the  proceedinpjs  had  heen  a  county  court  action  (W.  C.  R. 
(»1  (1) ),  hut  there  is  now  power  to  allow  under  Scale  A  a 
nuniher  of  items  such  as  were  only  formerly  permitted 
tuider  Scale  15  (r.  Ol  (1)  as  amended). 

Xotwithstandinf^  this  rule  it  was  decided  in  the  case  of 
]l'ill(i)i<l  V.  (Innt  ]\'rstfni  lidU.  Co.  (il)  that  an  arhitrator 
in.ay  award  a  lump  sum  for  costs  and  thus  render  taxation 
umiecessary  ;  hut  see  I'natllr  v.  Xirhnlun  (r). 

For  the  purpose  of  the  allowance  and  taxatioii  of  costs 
the  Judge  or  arhitrator,  or  in  default  the  registrar,  nnist 
determine  what  amount  shall  he  considered  the  suhject- 
matter  of  the  arbitration,  when  the  subject-matter  of  the 
arbitration  is  not  a  capital  sum  (W.  C.  11.  (il  (2)). 

The'  arbitrator  or  judge  in  dealing  with  costs  may  con- 
sider any  offer  of  compensation  made  by  or  on  behalf  of 
the  employer  (il>.  (8) ). 

Si)ecial  costs  incurred  by  a  workman  in  procuring  the 
medical  referee's  certificate,  which  is  afterwards  used  in 
the  arbitration,  or  in  submitting  himself  to  such  medical 
referee  for  examination,  when  ordered  to  do  so  for  the 
purpose  of  a  report  being  made  to  the  judge,  may  l)e 
allowed  (il>.  (4)  (5) ). 

If  costs  are  awarded  by  a  committee  or  an  arbitrator 
appointed  by  the  parties,  the  registrar  of  the  court  in 
which  the  memorandum  is  registered  must  tax  the  costs, 
and  enter  the  amount  so  allowed  on  taxation  in  the 
register  (W.  C.  R.  r.2).' 

The  judge  of  the  Bristol  County  Court,  in  Lanraxtrr  v. 
Mi'lhviil  IhtU.  Ci).  {/),  held  that  where  an  employer  who 
had  never  disjjuted  his  liability  pays  the  compensation 
into  court  without  proceedings,  he  catniot  be  ordered  to 
pay  any  costs  under  r.  IH  (.5),  even  the  costs  projKjrly 

(rf)  IC  T.  L.  R.  297. 

{,-■)  \V.  noteri,  November  20th,  I'M). 

(/)  Uutterwortbs'  Comiicnsation  Cases,  Vol.  I.,  p.  418. 
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incurred  l)_v  the  iiijpliciuit  before  the  receipt  of  the  notice 
of  iMijinent  into  court. 

Costs   where   Workman  brings  Abortive   Action.— 

ll  is  j)rovi(le(l  by  s.  1  (4)  of  the  Act  that  where  the  worli- 
miiii  who  has  broup;lit  an  abortive  action,  aak.s  the  court 
to  assess  his  compensation,  such  court  sliall  be  at  liberty 
to  "deduct  from  such  compensation  all  or  part  of  the 
costs  which,  in  its  judgment,  have  been  caused  l)y  the 
piaintirt'  bringing  the  action  instead  of  proceeding  under 
the  Act,"  iiiitr,  p.  483. 

It  is  often  difficult  to  say  what  the  costs  thrown  away 
are.  Generally  all  the  costs  have  been  incurred  iii 
reference  to  the  al)ortive  action,  and  the  ai)plication  to 
award  compensation,  if  not  contested,  occasions  no 
further  expense.  On  the  other  hand,  if  arbitration 
proceedings  had  been  commenced  in  the  first  instance, 
and  had  been  defended,  almost  the  same  costs  would' 
have  been  incurred  which  were  incurred  by  bringing 
tlie  action. 

Any  appeal  from  a  county  court  judge  when  he 
makes  a  deduction  from  compensation  for  costs  under 
s.  1  (4)  must  be  brought  to  the  Court  of  Appeal,  not  to 
a  Divisional  Court,  This  is  so  even  where  the  api)eal  in 
the  unsuccessful  action  in  respect  of  which  the  costs  were 
occasioned,  has  been  properly  taken  to  the  Divisional  Court 
{U'illiaiim  V,  Aniii/  att<l  Xari/  Co-operafirr  Sfon.-a  (/) ), 

In  Sl,rf,;,s  V.  K,'nt  (</)  the  Court  of  Api)eal  held  that, 
where  all  the  costs,  with  one  immaterial  exception,  had 
iH'en  caused  by  the  plaintiff  having  brought  the  abortive 
action,  it  was  right  that  he  should  not  receive  any  costs 
ni  resiject  of  the  assessment  of  compensation '  under 
s.  1  (4)._ 

In  this  case  doubt  was  expressed  as  to  whether  there 
was  any  power  to  give  an  unsuccessful  plaintiff  any  costs 
under  that  sub-section. 


(/)  23  T,  L.  R.  408. 


(f?)  Times,  June  19th,  1S99. 
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Tins  (Hicstiou  was  recousiderod  by  tlie  same  court 
ill  Vattnniulr  v.  Mhiiillr  'rraiisjinrt  Cn.  (h)  It  was 
lifM  that  thu  L'ftVft  of  llie  sub-section  was  to  leave  tlie 
court,  in  wbicli  tlie  abortive  action  was  tried,  liberty  to 
exercise  full  discretion  as  to  tlie  costs  of  the  proceediiifijs. 
Ill  tbis  case  tbe  county  court  judj,'e  wlio  tried  tbe 
abortive  action  bad  ordered  tbe  defendant  to  pay  all  tbe 
costs  of  tbe  proceediiit^'s,  and  bad  not  ordered  any  costs 
*o  I)e  deducte  1  from  tbe  compensation. 

Tliat  sucli  a  course  would  generally  be  wrong  cannot 
l»e  doubted.  Stikmnc,  L..T.,  in  delivering  the  judgment 
of  tbe  court,  and  speaking  of  the  course  adopted  by  the 
county  court  judge,  says,  "  In  general  this  would  not  be 
right ;  but  such  an  order  may  be  justified  by  special 
circumstances,  as  if  (for  example)  the  judge  was  satisfied 
tiiat  no  costs  bd  '  been  caused  by  the  plaintiff  bringing 
an  action  instead  of  jiroceeding  under  the  Act.  This 
matter  is  one  within  the  discretion  of  the  judge;  it  has 
not  lieen  shown  that  tbe  judge  exercised  his  discretion 
on  a  wrong  principle." 

It  is  difticult  to  imagine  a  ease  where  no  extra  costs 
are  occasioned  by  bringing  an  abortive  action.  Such  an 
action  would  necessarily  be  founded  on  negligence,  to 
rebut  which  evidence  must  I)e  called.  It  is  hoped  that 
arbitrators  will  not  regard  the  above  case  as  a  precedent 
to  be  followed. 

Scottish  Decision — In  tbe  case  of  McKbiim  v.  Vnitvd 
Cnllinirx,  Limit, <l  (/)  the  defendants' costs  in  the  action 
in  which  the  plaintift"  was  unsuccessful  were  taxed  at 
L'1H7  12n.  llf/.  These  costs  were  ordered  to  be  set  oflf, 
under  s.  1  (1)  of  the  Act,  against  the  compensation 
awarded,  which  was  12.'(.  a  week  ! 

As  to  costs  where  employer  makes  a  tender  under 
the  "Workmen's  Compensation  Act  of  an  amount  claimed 

(h)  [1902]  1  K,  K  204  ;  71  L.  J.  K.  U.  173  ;  So  L.  T.  513. 
(i)  S  F.  OC',);  13  Sc.  L.  K.  713. 


Gexkhal  Scalks  of  Tosts. 


H4n 


in  ail  iicti  :i    l)roup;ht  at  common   law  and   under   the 
I'Miployors'  Liability  Act,  1880.     See  Blark  v.  /•■//;•  Coal 

Scale  of  Costs  in  Force.  There  are  four  scales  of 
costs  now  in  force  in  the  county  court,  viz.  the  "lower 
scale,"  where  the  amount  recovered  exceeds  £2,  and  does 
not  exceed  tlO,  and  the  "higher  scale,"  sub-divided  into 
the  "A.  scale,"  "B.  scale,"  and  "C.  scale." 

Tlie  "  A.  scale  "  applies  where  the  subject-matter  or 
smn  recovered  exceeds  tlO,  and  does  not  exceed  .i-20  (A). 
Tlie  "B.  scale,"  where  the  subject-matter  or  sum  re- 
covered exceeds  f20,  and  does  not  exceed  .tuO.  The 
"  C.  scale,"  where  the  subject-matter  or  sum  recovered 
exceeds  1'50. 

These  scales  of  costs  ai)i)ly  as  well  between  solicitor 
and  client  as  between  party  and  i)arty  (/).  The  costs 
allowed  are  mostly  in  respect  of  mutters  which  are  <iuite 
inapplicable  to  the  ordinary  steps  which  will  have  to  be 
taken  in  arbitration  proceedinj,'s  under  the  Workmen's 
Compensation  Act.  Still,  as  no  special  scale  of  costs  is 
l»rovid(!d,  the  registrar,  who  has  to  tax  the  costs  of  such 
arl)itration  proctiedin^s,  will  probably  fix  upon  the  item 
HI  ;he  scale  which  bears  the  nearest,  or  some  resemblance 
to  the  matter  in  respect  of  which  he  is  asked  to  make  an 
allowance. 

No  court  fee,  except  such  as  may  be  prescribed  under 
paragraph  (15)  of  the  First  Schedule  to  this  Act  shall  be 
l)ayable  by  any  party  in  respect  of  any  proceeding  by  or 
against  a  workman  under  this  Act  in  the  comt  prior  to 
the  award  (Sched.  '2  (l;3) ). 

Solicitor's  Costs  against  Workman.  Schedule  2  (1 1) 
provides  that  compensation  payable  under  any  agreement 

(j)  2  Butterworths'  C.  (".  456. 

(k)  See  W.  C.  li.  Gl  (1)  as  to  special  costs  which  may  be  allowed 
under  this  scale  of  costs. 

(0  Sue  those  scales  of  costs  fully  set  out  in  the  Yearly  Countv  Court 
Practice,  1909,  Vol.  I.,  pp.  888  903. 
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or  iiwiinl  is  In  |„.  ,,,i,I  „i,  tl„,  rcecipl  of  tlic  person 
to  ^^]>nm  it  is  i.,-.v.,l.k.,  im.l  (hut  his  .solicitor  or  iv^vut 
.shiill  not  he  (.niitlcd  to  r.cowr  from  Iiini,  or  to  cliiim  a 
hen  on,  or  (lf(hict  iiny  amount  for  costs  from  iho  said 
Slim  awarded,  cxcfpt  such  sum  as  may  l>u  awarded  l)y 
tlic  arI)itrator  or  county  court  jiid-c  on  an  applicatioji 
nuuh  either  hy  ilu-  ihtsoii  clainu'n-  compensation  or 
lii«  solicitor  or  a-ent.  to  determine  the  amount  of  costs 
to  he  paid  to  th(!  said  solicitor  or  a^a■nt,  such  sum  to  he 
uwar.led  sul)ject  to  taxation  and  to  the  scale  of  costs 
liresci-ilnMJ  hy  rules  of  court. 

AVhere  costs  are  f,'iveii  a^'aiiist  the  respondent  wliicli 
tlie  solicitor  or  a-ent  is  ..ntitled  to  receive,  lie  will  not, 
It  IS  l)elieve<l,  he  entitled,  except  perhaps  under  very 
fxceptional  circumstances,  such  as  liavin-  heeii  directed 
I'y  his  client  to  incur  some  unusual  expense,  after  haviiirr 
pointe.l  out  that  it  wi,l  not  he  allowed  in  the  costs,  to 
make  such  an  aj)plicalioii. 

Jle  will  have  to  he  content  with  the  costs  he  receives 
from  the  respondent. 

Where  the  award  is  made  against  the  respondent 
without  costs,  such  an  application  may  properly  be 
made. 

The  procedure  on  such  an  application  is  regulated  bv 
the  Rules  (W.  C.  R.  (55).  ^ 

The  api)licntion  is  generally  to  be  made  to  the  arbitra- 
tion tribunal  which  awards  the  compensation. 

If  made  at  the  time  of  the  hearing  of  the  arbitration, 
or  imme<liately  after,  it  should  be  made  to  the  judge  or 
arbitrator  before  whom  the  arbitration  has  taken  place. 
If  made  subscMiuently,  if  the  arbitration  was  before  a 
judge  or  an  arbitrator  appointed  by  him,  it  must  be 
made  to  the  judge  (ili.). 

Where  the  compensation  has  been  arrived  at  by  agree- 
ment, the  application  must  be  made  to  the  judge  (ih.). 

A  substantive  application  must  be  in  accordance  with 
lorm  CA  and  in  manner  provided  l)y  Rule  48  (//,.). 
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Notico   of   .such   application   must   ho   served   on    tho 
IK  rson  lor  whom  tho  solicitor  or  u^'(int  acted  (W.  C.  R. 

Cm  ((1)  ). 

On  such  an  application,  tho  commiltoo,  arhitrator  or 
jnd^'e  may  award  costs  to  the  solicitor  or  agent,  and 
make  an  order  entitlitip;  such  solicitor  or  agent  to  recover 
his  costs  from  the  person  for  whom  he  acted,  or  he  may 
he  given  a  lien  on  the  sum  awarded  as  compensation  to 
his  client,  or  ullowed  to  deduct  his  costs  from  the  amount 
awarded,  or  generally  such  order  may  he  made  as  to  tho 
ju<lge  seems  just  (//;.).  Such  costs,  in  default  of  aji 
agreement,  must  still  he  taxed,  hut  the  judge  may  order 
upon  which  scale  of  costs  in  force  they  are  to  he  taxed. 
In  default  of  such  direction,  they  are  to  he  taxed  upon 
the  scale  which  would  he  applicahle  if  the  proceedings 
had  been  an  action  (ili.). 

Where  the  suhject-mattcr  of  the  arbitration  is  not  n 
capital  sum,  the  arbitration  tribunal  must  determine 
what,  for  the  purjjoses  of  taxation,  is  to  be  considered 
the  amount  of  the  subject-matter  of  the  arbitration  (ih.) 

Where  Lien  given  to  Solicitor  or  Agent  on  Compensa- 
tion Awarded.  -  If  an  order  is  made  giving  the  solicitor 
or  agent  a  right  to  recover  costs  from  his  own  client,  or  a 
hoji  for  his  costs  on  the  money  awarded  as  compensation, 
or  allowing  him  to  deduct  his  costs  from  such  sum,  these 
costs  must  he  taxed  by  the  registrar  (W.  C.  R,  fiC  (a) ). 
A  copy  of  the  order  and  memorandum  of  tho  amount  at 
which  the  costs  are  taxed  may  be  obtained  by  such 
solicitor  or  agent,  and  served  on  the  party  who  has  to 
pay  the  compensation  (il>.  (b) ). 

The  memorandum  of  such  order  and  of  the  amount  of 
costs  must  also  be  entered  in  the  special  register  in  which 
the  award  or  memorandum  under  which  the  compensa- 
tion is  recorded  (///.  (c) ). 

The  party  liable  to  pay  the  compensation  must  pay  the 
solicitor  or  agent  the  amount  to  which  he  is  entitled,  but 


;!i 


iV 


j*=^-^'-" 


1 

<  i 

' 

u 

t  : 

■  \ 

1  - 

-i  . 

1 

■  i  1 


l!'*' 


^ 


i  H--H 

I  /I  ills. 


f: 


<J*»2    Tick  Woukhkn's  ('..MPKNs.vrir.N  Act,  1906. 

l«o  cm.uot  he  nia.l.  Hablo  to  pny  nir.ro  than  he  is  liable  to 
l«ay  as  n„u,,eMsatiou.  „r  t.,  pay  it  l.y  any  other  instal- 
iMouts  than  tiiose  by  which  he  is  liable  to  pay  such  com- 
pensation (///.  (d)  ), 

If  the  party  liable  to  pay  the  compensation  fails  on 
<U'n,an<l  to  pay  what  he  is  liable  to  pay  to  the  solicitor 
or  ase.rt,  the  jn.lge  may.  on  an  application  n.a.le  un.ler 
It.,  e  18,  on  being  satisfied  that  the  order  has  been  servcl 
'""  <J""'"...l  nnule  for  payment,  or.ler  snch  party  to  pay 
H..ch  sum,  a.id  in  default  order  execution  to  issne  (//,.  (e) ) 

l.iyments  made  as  aboye  to  the  solicitor  or  a^ent  by 
th(,  party  liable  to  pay  compensation  is  to  be  a  yalid 
•  li.scharge  i>ro  t,n,t„  of  the  compensation  {ih.  (f)  ), 

If  the  compensation  has  l)een  pai.l  into  court  the 
amount  to  which  the  solicitor  or  a^rnt  is  entitled,  is  to 
lie  paid  out  of  this  sum  (///.  (jr)  ), 

Review  of  Taxation.-  An  application  to  reyiew  the 
taxation  of  costs  is  to  be  ma-le  on  notice  in  writi,," 
seryed  on  the  opposite  party  two  clear  .lays  before  tlu' 
hearing,  unless  shorter  notice  is  allowe.l  by  the  iu.l^i.  or 
registrar  (W.  C.  R.  m).  ^         •'     "'  "' 

Only  the  eyidence  brought  in  before  the  registrar  is 
to  be  recen-ed  on  the  reyiew,  unless  the  judge  otherwise 
orders  (//;.). 

The  costs  are  in  the  discretion  of  the  judge  and  the 
ivsnlt  IS  to  be  entered  in  the  special  register  (//..). 
A\here  any  party  to  whom  costs  are  awar.hd  acts  by  a 
solicitor,  the  solicitor  may  receiye  or  take  such  costs  out 
of  court  ill  the  same  way  as  in  an  action  (W.  C.  R.  0-1). 

Lien  on  Weeklj  Payments.-The  effect  of  the  aboye 
regulations  is  that  where  a  weekly  sum  is  payable  as 
comi^ensation,  the  solicitor  who  is  entitled  to  deduct  his 
costs  therefrom,  or  has  a  lien  upon  such  amount,  will 
haye  to  take  his  payment  weekly,  in  the  form  of  either 
the  whole  wr,  more  probably,  i.art  only  of  such  weekly 
payment.  •' 
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Miscellaneous  Matters.  -The  foll.minK  miscellaneous 
iimttcrs  may  be  mentioned  : 
(1.)  Money  paid  into  one  court  may  Ite  transferred  to 
any  other  whether  such  courts  are  situate  in 
the  same  part  of  the  United  Kingdom  or  not 
^  (Sched.  1  (())  ;  W.  C.  R.  7(5). 
CJ.)  Compensation   ordered    to    l)e   invested    may    be 
invested  in  the  Post  Office  Savings  Bank    by 
tlie  registrar,  or  in  the  purchase  of  an  annuity 
from  the  National  Debt  Commissioners,  through 
the   Post   Office    Savings    Bank   or   placed   on 
deposit   by   the    registrar    in    the   Post   Office 
Savings  Bank,  notwithstanding  it  exceeds  tii(! 
amount  allowed  by   statute.     It  is  to  be  paid 
out  only  on  the  order  of  the  Treasury  or  sub- 
ject to  regulations  by  the  order  of  the  judge  or 
registrar.    A  i)erson  entitled  to  compensation 
so  invested  may,  nevertheless,  open  an  account 
ni  the  Post  Office  Savings  Bank  or  in  any  other 
savings  bank  without  incurring  any  statutory 
penalty  (Sched.  1  (10)     (13)  ). 
(•■{.)  The  duty  of  a  judge  of  county  courts  under  this 
Act,  or  in  England,  of  an  arbitrator  appointed 
by  him,  shall,  subject  to  the  rules,  be  part  of 
the  duties  of  the  county  court  and  the  officers 
of  the  court  shall  act  accordingly,  and  rules  of 
court  may  be  made,  both  for  any  purpose   for 
which  this  Act  authorises  rules  of  court  to  be 
made  and  also  generally  for  carrying  the  Act 
into  effect   in   the   county  court  or   before  an 
arbitrator  appointed  l)y  the  judge  of  the  county 
court  (Sched.  2  (12)).  ' 
(4.)  The  tiling  and  service  of  documents  and  notices  is 

prescribed  by  the  rules  (W.  C.  R.  77). 
(').)  Any  matter  or  thing  not  specifically  provided  for 
under  the  rules  is  to  be  governed  in  the  county 
courts    by   the  general   procedure    under   the 


i 


sdAhM 


11       I  ' 


•»l    Tm;  WoitKMKx's  Comi-kn.sation  Act,  IfKKI. 

County  Courts  Act,  188H,  im.l  tliu  County  Court 
Uult's  umdc  theruuiuler  (\V.  C.  K.  HO). 

(<!.)  A  spt'cial  rerrister  is  to  b(!  ki^.t  in  every  county 
court  in  wliicli  every  pnx-eedinf,'  uii.ler  the  At't 
before  the  ju(l;j;o  or  avi.itriitor  appointed  l.y  him 
is  to  he  recorded  (W.  C.  11.  Hi), 

(7.)  Annual  returns  of  tiie  number  of  injuries  in 
res|)ect  of  which  compeiisution  has  l)een  paid 
nuiy  I)e  re.piired  by  th»!  S.'cretary  of  State  from 
every  employer  in  any  industry  to  which  lie 
may  direct  the  section  to  api)ly  (s.  l-i)  (in). 

orders  ul  the  hecroUry  ot  State,  dated  January  16th,  I'jas,  in  Appeudi^ 
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APPEALS. 

"The  Arhitmtioii  Act,  IHHI),  ,  „ill  lu.t  apply  to  any 
iirl)itmtioii  under  this  Act;  but  ii  connuitteo  or  aii 
arbitrator  may,  if  tliey  or  he  tliiuk  tit,  Kuhmit  any 
question  of  law  for  the  .!  'cision  of  the  judge  of  the  county 
court,  and  the  decision  of  the  judge  on  any  question  of 
law,  either  on  such  sul)mission,  or  in  any  case  where  he 
hunself  Hetties  the  matter  under  this  Act,  or  where  he 
gives  any  decision  or  makes  any  order  under  this  Act, 
shall  be  final,  unless  witliin  the  time  and  in  accordance 
with  the  conditions  prescribed  by  rules  of  the  Sui)reme 
Court  either  jwrty  appeals  to  the  Court  of  Ai)i)eal  .  .  ." 
(Sehed.  2  (1) ). 

The  above  section  is  the  only  one  giving  a  right  of 
appeal  in  an  ari)itration  under  the  Act.  It  contemplates 
the  submission  of  a  question  of  law  by  a  lay  arbitrator,  or 
an  arbitrator  appointed  by  the  county  court  judge,  to  the 
county  court  judge,  and  an  api^eal  from  the  county  court 
on  a  (luestion  of  law  only  to  the  Court  of  Appeal.  The 
iirst  of  these  is  not  strictly  an  appeal  at  all,  though  it  is 
conveniently  treated  as  such. 

Special  Appellate  Jurisdiction  of  County  Court  Jud^e. 
-It  is  purely  optional  on  the  part  of  a  commiti.  ." 
or  arbitrator  apiwinted  by  consent  of  the  parties,  or 
arl)itrator  appointed  by  the  county  court  judge,  whether 
ov  not  they  or  he  choose  to  submit  such  a  (pitstion. 

There  is  no  direct  api^eal,  even  on  a  question  of  law,  to 
the  Court  of  Api>eal  from  the  decision  of  a  committee'  or 
arbitrator  agreed  on  by  the  parties,  or  arbitrator  apiwinted 
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I)y    thn    county    court    ji.,l-..    (<.,hsnn    v.    U:.rm.,hl   „n,i 
ll'iill.rr  (,/)  ). 

Whnv  u  .lucstmi.  of  law  is  siil.mitUul  in  ucoiintv  court 
jml^'.-.  It  lias  lo  l,e  .sul.inittc.l  in  tlu;  form  of  a  siH-cial  cane 
(U.  C.  I{.  :{2  (1)  (/,)), 

(iivat  can.  must  hv  taken  l.y  the  arl.itrator  to  see  that 
the  .,ucstio..  Kuhmitl...!  to  the  ju.lf;e  is  reallv  a  .juestion 
of  law  or  a  .luestion  of  mixe.l  law  an.l  fact,  and  that  the 
facts  necessary  to  .U-cide  such  question  are  set  out  in  the 
case,  and  found  clearly  and  definitely  (W.  C.  II.  ;{2  (1)  (, ) ). 

Procedure  on  Special  Case.  The  cu.se  is  to  1m,  intitul.-d 
1"  the  matter  of  the  Act  and  of  the  arhitmtion,  divide.1 
into  numhered  imra^raphs,  which  are  to  stute  concisely 
Huch  facts  and  .locuments  as  may  he  nece.ssary  to  enahle 
the  ju.lge  to  decide  the  (lUestion.  The  jud-e  may  refer 
to  the  whole  of  iju,  documents  and  draw  inferences  of 
fact  and  law  (W.  C.  R.  ;}2  (2) ). 

The  case  is  to  be  signed  l.y  the  chairman  and  secretary 
of  the  committee,  or  by  the  arbitrator,  an.l  sent  to  the 
registrar,  and  by  him  to  the  ju.lge.  The  judge  shall 
ni)i)ouit  a  .lay  and  hour  for  hearing  the  case,  and  the 
registrar  is  to  give  the  parties  notice  thereof  (Form  2'.) 

The  notice  is  to  be  given  so  as  to  allow  ten  davs  at 
l.'rtst  before  the  day  fixe.l  for  the  hearing,  unles's  all 
parties  consent  to  an  earlier  day  (W.  C.  R.  32  (3) ). 

Any  party  may  have  a  copy  of  the  case  at  his  own 
exjMmse  (//*.  (4) ). 

The  judge  may  remit  the  casi.  for  restatement  or 
further  statement  {ili.  (<;>  ). 

After  deciding  the  (piestion,  the  ju.lge  may  remit  the 
case  with  a  memorandum  of  his  decision,  .so  that  the 
committ(.e  or  arbitrator  may  proceed  in  accordance  with 

(a)  [1904J  2  K.  B.  40.  73  L.  .1.  K.  B.  401  ;  1)1  L.  T.  7;  20T.  L.  R.45.'. 

{0)  i'or  form  of  special  case  ^t■o  Appendix  U. 

(c)  A  lay  arbitrator  often  sets  out  as  a  question  of  law  what  is  rpallv 
a  question  of  fact,  or  a  qupstinn  whic'"   -Uf'nrph  f 'i        •  • 

dependent  upon  the  findings  of  fact.       '"'■'^^^'^^  "'"-•  '^^  ^"«-  ''^  ent..clv 
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lilt'  (lociHion.  If  the  decision  of  the  (lueation  disiKiHcH  of 
tlio  wiiole  matter,  the  judge  may  make  the  award  himself 
('''.  (')) ).  Tiie  judge  has  jurisdiction  over  the  costs  of 
111.'  siHjcial  case  or  may  direct  such  costs  to  Iw  dealt  with 
us  costs  attending  the  arbitration  (//;.  (7) ). 

Tlie  judge  cannot  interfere  with  or  alter  the  findings 
of  the  committee  or  arbitrator  upon  questions  of  fact 
{IVniiiMini  V.  (hciii,  antr,  p.  571). 

Appeal  to  the  Court  of  Appeal. -An  appeal  lies  to 
tlif  Court  of  Api)eul  from  the  decision  of  the  judge  on  a 
.jiu'stion  of  law  siilnuitted  t(.  him  by  an  arbitrator,  or  on 
11  tjuestion  of  law  when  he  himself  acts  as  arbitrator 
under  the  Act,  or  nlnir  he  ;iinH  itui/decmoii  „>■  wxbn  uiif/ 
Kiilir  iiiiihr  fill'  Art. 

These  last  words  are  new,  and  inserted  to  meet  a 
.litHeulty  which  arose  under  the  Act  of  1H97,  Under 
tliiit  Act  it  was  held  that  no  apjHial  would  lie  to  the 
Court  of  Appeal  in  interlocutory  matters  arising  in  the 
iirl)itration  or  indeed  in  any  case  where  the  judge  was 
not  acting  as  arbitrator,  but  exercising  his  powers  as  a 
county  court  judge  (Lirili  v.  Lij?  ami  Ilralfh  Imnrmivi- 
( '«.  ill) ). 

The  actual  decision  in  the  al>ove  case  was  that  the 
Court  of  Apiwal  had  no  jurisdiction  to  hear  an  apijeal 
against  the  refusal  of  a  county  court  judge  to  direct 
insurers  to  pay  insurance  money  into  the  Post  Office 
Savings  Bank  in  accordance  with  the  provisions  of  s  5 
(1)  of  the  Act  of  1897. 

The  same  rule  was  laid  down  where  the  appeal  was 
from  a  refusal  of  the  county  court  judge  to  direct  a  review 
of  taxation  of  costs  (Uighn  a  r,..  v.  Co.t{i)).  See  also 
Kinnr  v. Smh  ( /).  See  now  Mohh  v. Great  Ea>tt,r,i  Hail, 
(d)  [1901]  1  K.  B.  707  ;  70  L.  J.  K.  B.  544  ;  84  L.  T.  414  ;  17  T.  L.  R 
136 '  ^1904]  1  K.  B.  358;  73  L.  J.  K.  B.  80;  89  L.  T.  717;  20  T.  L.  R. 

(/)  88  L.  T.  790 ;  78  L.  J.  K.  B.  1048 ;  19  T.  L.  B.  419. 
E.L.  .2   u 
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Co.  in),  which  (loeidt'S  that  uikUt  tlie  wnnlins  of  Sched. 
2  (4)^  of  tht!  Act  of  1!)0(),  any  appeal  from  a  jikIro 
I'xercisiiif,'  tlu;  jurisdiction  conferred  on  him  by  the 
Workmen's  Comix-nsation  Act,  or  rules  made  thereunder, 
must  ;,'o  to  the  Court  of  Appeal. 

lUit  even  under  tlie  Act  of  18!)7,  where  tlie  proceed- 
ing before  the  county  court  judge  could  be  descrilxd 
as  a  "matter"  within  s.  120  of  the  County  Courts  Act, 
IHHH,  ail  appeal  lay  to  a  divisional  court  although  not 
to  the  Court  of  Appeal.  S(!e  .l/n/-//.s-  v.  Xoithcm 
Kiiipliiiin-H  MiiliKtl  hulniuiHii  Co.,  I.iniilnl  (h)  ,-  Kiilrrton 
V.  Xoiihrni  l-:iiij,/nii,rs  Mutual  Iinhnniitji  Co.,  Limif.il  (/)  ; 
Juiil'i/  v.ridiil  (/,)  ,•  U;il,t,„l\:«;,,at  W'.xtrniUuil.  (■„.  (/). 

At  the  [)resent  lime  an  appeal  lies  to  the  Court  of 
Ajjpeal  where  th»!  ju(lf,'e  "j^'ives  any  decision  or  maiies 
any  order  under  the  Act." 


All  Appeals  under  the  Act  now  go  to  the  Court  of 
Appeal.— 'Die  result  of  the  foreKoinp;  cases  is  that  all 
aijpeals  from  a  county  court  under  the  Workmen's 
C(Mni)eiisation  Act,  lOOti,  must  now  go  <lirect  to  the 
Court  of  Appeal. 

^  It  must  never  he  overlooked  that  the  appeal  to  the 
Court  of  Appeal  is  only  allowed  on  questions  of  law  or 
questions  of  mixed  fact  and  law.  It  is  often  ditticult  to 
say  what  is  a  mixed  (piestion  of  fact  and  law.  The  facts 
as  they  in  reality  exist  in  a  given  case  must  be  ascer- 
taiiieil  by  the  arbitrator,  and  on  these  points  his  decision 
is  uiicliallcngeable,  but  when  all  tl)e  facts  iiavo  been  asctir- 
tanied,  tlie  ipiestion  whether  they  create  a  right  undcT 
the  Act  is  often  a  mixed  question  of  law  antl  fact,  and 
appealable. 

io)   [1909]  2  K.  B.  271 ;  25  T.  L.  R.  466. 
{h)   [1902J  2  K.  B.  165 ;  71  L.  J.  K.  B.  773  ;  86  L.  T  748 
(t)  [1902]  1  K.  B.  8.80;  71  L.  J.  K.  K.  588  ;  86  L  T  721 
^V^)   119011  1  n.  H.  31  ;  70  L.  J.  Q,  n.  03;  83  L.  T.  459:'l7  T.  L.  R. 

(0  16  T.  L.  H  297. 
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111  lI<M,„ott  V.  V       o»  Clmmhrrs  ,(■  Co.  {,„),  the  IIous,! 
of  Lords  decided  ti    i  whether  ii  temporary  staginR  was 
a  KcaffoldinR  within  the  meaning  of  the  Act  of  18!)7  was  a 
mixed  question  of  fact  and  law.     "  When  the  facts  are 
iisccrtained  it  is  a  question  of  l,.w  on  whicli  the  Court  of 
Al.iK^al   is   entitled,   and   I  think   bound  to  express    an 
opinion"  (/vrLord  Macnaoiitkn.  p.  50,  report  in  Law 
Imports).     "  I   thoroughly  agree  that  the  arbitrator  or 
("iinty  "ourt  judge  is  the  proper  tribunal  to  find  any  fact 
winch  IS  necessary  for  the  determination  of  the  question 
.     .     .    and  his  finding  upon  such  facts  is  according  to 
tli.i  general  rule  fhial.  but  whetlun-  upon   the   facts"  so 
found  the  arrangement  so  constructed  is  a  '  scafFoldin^^r  • 
MitHcieiit  to   satisfy  the  requirements  of  s.  7  is,  in  iny 
opinion,  a  question   of  law,  which  in  the  first  instance 
iiuist  be  adjudged  by  him  to  enable  lihn  to  determine  the 
iMse  before  him,  his  judgmciut  on  the  qu.stion  of  law 
luing  open  to  review  by  the  Court  of  Appeal  "  {pn-  Lord 
Dkami'ton,  p.  r>8,  of  report  in  Law  Reports). 

Tn    Fn,t,w  v.    Thnrhjt  (ii),  the   House   of  Lords  also 
Mpj)arently  felt  itself  quite  free  to   consider  and  decide 
wliether  the  circmnstances  of  the  case  amounte<l  to  an 
"accident"    within    the    meaning   of    the    Act.     Lord 
LtNDLKY  in  his  judgment,   says:    "But  when  personal 
injury  and   its  cause  or  causes  have   been   ascertained, 
the  (piestion  whether  such  cause  or  causes  amount   to 
an  accident  within  the  meaning  of  the  Act  is  a  questior 
of  law  on  which  the  decision  of  the  county  court  judge 
IS  not  final,  and  is  not  a  question  of  fact  on  which  his 
'lirision  is  not  open  to  api)eal.     Uiion  this  point  I  will 
only  remind  your  lordships  of  the  observations  of  Lord 
JJUAMI'TON    in     lln,hJil,ntt    V.    Srntnil    ('hamlwrx     ,(■■     (•„., 
which  were  concurred  in  by  the  other  noble  lords  who 
heard  the  case,  although  they  dithered  in  the  result." 

^  O'O  [1901]  A.  r.  10;  70  L.  J.  Q.  B.  150;  84  L.  T.  1  ;  17  T.  L.  IJ. 
^    ('!)  [1903J  A.  C.  44;i;  72  I,.  J.  K.  I!.  787;  8'J  I,.  T.  ;U4  ;   I'J  T.   I„  1;. 
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Ill  111!  cases  tlic  ([uostion  of  law  upon  which  the 
apiH-al  is  founded  iiuisl  ho  raised  hefore  the  JikIro  or 
iirhitratnr  or  lu'cessarily  decided  hy  him.  The  judRe 
should  he  asked  to  take  a  note  of  the  point  raised,  and 
must  do  HO  (W.  C.  K.  M). 

Procedure  on  Appeal. — Proceed  in  j,'s  on  nppt^al  are 
rej,'ulateil  so  far  as  tla^y  relate  to  the  Court  of  Appeal  by 
till!  rules  of  the  Supreme  Court  (0.  fjH,  r.  20  (o)  ). 

Every  such  appeal  is  to  lie  hy  notice  of  motion,  which 
shall  state  the  {grounds  of  the  appeal.  The  notice  of 
iiidlioi)  is  to  he  an  eight  days'  notice  and  served  on  every 
parly  directly  affected  hy  the  appeal  (0. ')H,  r.  "ii,  and 
().  .')<),  r.  10). 

The  nolict!  of  motion  is  to  he  si'rved  and  the  apitcal 
eiilered  within  twi'iity-one  days  from  the  date  of  the 
jud^'iuent  order  or  lindinf,'  complained  of,  such  period 
heiufi;  calculated  from  the  time  at  which  the  judj^nu'ut  or 
order  is  si^^ned,  eiiteicd  or  otherwist^  perfected,  or  fnuii 
the  time  at  which  the  finding  or  any  refusal  is  made  or 
given  (0.  ".S,  r.  '20,  and  O.  ;")!»,  r.  U). 

The  party  a[)pealing  nnist  aiiply  to  tlie  county  court 
judge  for  a  copy  of  his  notes  and  decision,  and  furnish 
such  ojiy  or  coj)ies  for  liu;  nse  of  the  Court  of  .Vppcid. 
If  the  judges  notes  arc  not  produced  the  court  has  power 
to  hear  the  appeal  on  any  other  evidence  or  statement 
ni  what  occurred  rthicli  it  may  deem  sutKcient  (0.  .'8, 
r.  '20  ih)). 

The  ai)peal  does  not  operate  as  a  stay  of  proceedings 
unless  the  county  court  judge  so  directs,  or  unless  a 
tieliosit  i>  iiiadt^  or  security  given  within  ten  days  after 
the  decision  to  llic  satisfaction  of  the  inferior  court. 
Such  depDsit  oi' security  is  not  to  exceed  the  amount  of 
the  uioiit  y  or  value  of  tlu;  piojierty  affecte(l  hy  the  judg- 
ment order  or  finding  ajipealed  fi'om  (O.  oH,  r.  20  (c),and 
0.  5!»,  r.  1 1). 

(o)  Sol'  Hulcs  of  Suiiroinc  Couit,  Aiipciidix  V. 
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The  Court  of  Ai)[)eal  has  power  to  (>xten(l  the  time  for 
iipiMfahnj,'  (ji)  or  to  amend  the  ground  of  appeal  or  to 
make  any  other  order,  on  such  terms  as  the  court  shall 
tliink  just,  to  ensure  the  determination  on  tlie  merits  of 
tile  real  (jrestions  in  controversy  hetween  the  parties 
(().  58,  r.  20  (c),  and  0.  59,  r.  l(i)/ 

h\  other  matters  tlie  procedure  is  regulated  hy  the 
I  lilies  for  the  time  hein^  in  force  with  respect  to  ai)iH'als 
from  tiie  Hif;h  Court  to  the  Court  of  Aj)peal  (0.  58, 
r.  -20  (<!)). 

In  Scotland  appeals  to  the  Court  of  Session  are  refju- 
iated  hy  the  Act  of  Sederunt  (7). 

In  Ireland  appeals  are  regulated  hy  0,  58,  r.  24,  of  the 
I'lUles  of  the  Supreme  Court  (Ireland). 

Security  for  Costs  of  Appeal.— Upon  an  application 
founded  upon  affidavit  that  the  appellant  will  he  unai)le 
to  pay  the  costs  of  the  appeal,  the  Court  of  Appeal  will,  as 
a  rule,  order  security  for  the  costs  of  the  appeal — in  the 
case  of  a  workman's  appeal  usually  t'15 — to  ho  given  (*). 

This  security  can  he  re  [uired  although  the  work- 
man's appeal  is  supported  hy  a  trade  union,  and  even 
whei'e  the  workman's  costs  in  the  county  court  have 
lii't'n  already  paid  hy  the  trade  union  (.s). 

In  the  case  of  llniinmil  v.  Ahiahaimt  {t)  it  was  argued 
that  security  in  workmen's  comiHmsation  cases  ought 
not  to  he  reipiired,  the  apjteal  heing  in  such  cases 
analogous  to  an  application  tor  a  new  trial,  which  could 
not  he  granted  in  the  county  court.  It  was  pointed 
out   that  it  was  not  the  practice  of  the  court  to  order 

(/')  A  luistako  miidu  l)y  a  lf^,'al  adviser  as  to  tlio  possibility  of  an  appi'ul 
liiiiiKbrouKbt  is  iio  siilVnioiit  Hwuiid  for  extending  the  tiiiie  fur  appeal 
{Siclmhon  V.  PiiM-r,  24  T.  I>.  K.  16). 

('/)  Seo  Appendix  W. 

(/■)  IIM  V.  Sw<i'd.'n,  Uuhhard  (t  Co.,  [ISlWJ  1  Q.  li.  .V,»3 ;  OS  L.  J. 
g.  15.  3CM  ;  80  Ti.  'P.  250 ;  15  T.  I,.  U.  244. 

(.«)  McLaiiiihlin  v.  Cliiiit.tn,  Times,  February  28tli,  ISO!);  ]l,i(l,LicK  v. 
llumphreil  ""''  Aiw'her,  Times,  Au^iist  1st,  l.S'J'J. 

(/)  [I'JOl]  2  K.  J5.  :}04  ;  70  L.  J.   K.  15.  \M. 
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sociu-ity  for  costs  on  applicutiona  for  new  trials.  The 
court  however,  held  that  such  an  application  was  not 
strictly  an  application  for  a  new  trial,  and  ordered  the 
security  to  he  given  (.r). 

Although  the  rule  that  security  must  he  given  is  well 
•■stahhsIuMl,  ,t  is  within  the  discretion  of  the  court  to 
refuse  tiie  application  where  special  grounds  render  it 
incpntahle  that  it  should  he  rcjuired.     See  IfiihUill  v 

The  fact  that  the  county  court  judge  has  stayed  execu- 
tion  to  enahle  an  appeal  to  he  prosecuted  is  not  a 
suthcieut  ground  for  dispensing  with  the  security  (Sh.a 
V.  Jh-olniraii.r  (z) ). 

The  application  for  security  for  costs  should  he  made 
promptly  after  the  api.eal  has  heen  entered.  It  should 
'»'  ina.le  before  the  other  side  has  incurred  the  costs  of 
preparing  for  the  appeal,  otherwise  it  may  he  refused 
It  IS  usually  made  to  the  Court  of  Appeal  on  a  day  set 
apart  for  motions  ;  notice  must  be  given  to  the  other  side 
ot  the  intention  to  make  the  ap2)lication. 

It  is  ill  all  cases  wise  for  the  party  proposing  to  make 
the  application  to  give  the  other  side  notice  of  such 
intention,  m  order  that,  if  they  are  willing  to  give  the 
Hfcurity,  the  necessity  for  any  application  may  be  avoided. 
Ihe  Court  of  Appeal  has  now  decided,  in  Sta„la,„l  v. 
^'>rtl,  Easin;,  Stcl  To.  («),  that  this  course  must  be 
adopted  before  an  application  for  security  is  made  to  the 
court. 

Wlien  no  time  is  limited  in  the  order  requiring  the 
security  to  be  given  it  must  be  given  within  fourteen 
tiays  from  thn  date  of  such  order  (/;). 

no*[i,S'V'x"i'l"?'ir"','/''^L'"''K'''''=""'y  *»  applications  for  new  trials 
7^J;  80  r^TTslj    '"'""'*  "■  ^'^"'  fl'-^2J  2  K.  B.  IW;  71  L.  J.  K   R 

i"l  Mu  J'  b  ^'-  ^^'"''  "'"^  i'ritcliett  V.  PooU;  70  L.  T.  472. 
[2)  nS  L.  I .  C7K. 

(a)  23T.L.  U.  1. 

('-)  Soe  remarks  uf  Valoha.n  W.lmams,  L.J.,  i„  18  T.  L.  R.  p.  637. 
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The  appellant  may  appeal  in  jonnd  jianjiciis,  and  the 
respondent  in  a  proper  case  may  defend  the  appeal  in 
toniiii  paiiprrin  {Haiuljhnl  v.  Gionir  Claih;  Limit,, I  (c)). 

It  is  necessary  for  such  person  to  show  that  he  is  "  not 
worth  L'2;"),"  his  wearin;,'  apjjarel  and  the  suhjeet-mattcsr 
of  tlio  cause  only  excepted  :  II.  S.  C,  0.  1(5,  r.  22.  See 
Ki/,hl  V.  Tlir  U'atrli  Committer  n/tlir  Cifi/  of  Lir,r]in,,l  (</), 
also  Smith  v.  Atl.iiis  (,). 

For  procedure  ste  R.  S.  C,  0.  1(5,  rr.  2!5— 32.  If  a 
party  has  been  admitted  to  sue  or  defend  as  a  pauper  the 
order  carries  him  throufjli  all  subse(iuent  stages  in  the 
Supreme  Court,  and  he  can  appeal  to  the  Court  of  Appeal 
without  giving  becurity  for  the  costs  of  appeal,  liut  this 
is  not  so  as  to  an  ui'peal  to  the  House  of  Lords  {Inninan 
V.  AikIiiic  (/') ). 

Irish  Decision.— The  Court  of  Appeal  in  Ireland 
ai)parently  does  not  order  security  for  the  costs  of  an 
appeal  upon  the  ground  alone  of  poverty  (Storm,, iit  v. 
Workman  {,/) ). 

Procedure  after  Appeal  heard— When  the  Court  of 
Appeal  has  given  judgment  on  any  appeal,  any  party 
may  deposit  -.he  order  witli  the  registrar  of  the  county 
court,  who  is  to  lile  it  and  send  a  copy  to  the  judge.  It  is 
then  to  have  the  same  effect  as  a  decision  of  the  judge 
(\X.  C.  H.  72  (1) ). 

If  the  order  amounts  to  an  award  or  decision  in  favour 
ot  any  party  it  is  to  be  served,  recorded  and  proceeded 
on  as  if  it  had  been  an  award  or  decision  of  the  judge 
01'.  (2) ). 

If  the  etlect  of  the  order  is  that  an  award,  decision  or 
order  be  made  in  favour  of  any  party  the  judge  shall  give 
effect  to  such  order  (//(.  (3)  ). 

(< )  [1907]  1  K.  H.  181 ;  76  L.  J.  K.  U.  76  ;  'JG  L.  T.  175 ;    23  T.  h.  U. 


{<})  U  T.  L.  R.  257. 
(/)  L.  li.  1  Ch.  300. 


(.■)  78  L.  J.  Ch.  307. 
(<?)  33  Ir.  L.  R.  165. 


:«  tr- 


11 


<!«!1    The  Wokkmens  Comi-exsatiox  Act,  lOOfi. 

(ieiuTnlly  the  jiidKe  sliall  make  such  award,  or  give 
.such  decision,  and  direct  and  take  siich  proceedings  as 
mil y  Im'  necessary  to  carry  out  and  «ive  effect  to  tlie  order 
made  hy  the  Court  of  Apijoal  (ih.  (5) ). 

If  the  order  directs  or  involves  a  re-liearin«  or  furtlier 
hearing  tlie  judge  sliall  as  soon  as  convenient,  api)oint  a 
day  and  hour  for  the  re-hearing  or  furtlu-r  hearing,  and 
the  registrar  has  to  give  notice  to  the  ])arties. 

The  appellate  court  may  always  remit  the  award  to 
tlie  .rhitrator  for  further  consideration,  or  order  the 
firhitn.tor  to  state  a  case  on  a  question  or  questions 
raised  in  tli<'  arhitration.  See  GhiH,„nc  ami  S,>uth 
il-sfrn,  JtaUinif,  v.  LauUair  {U)  ;  Jlar  v.  Fmsn- (i)  ; 
/fnl.hs  V.  Jlrmll,/,  (h)  ;  ('al,;h>,i  Shiphiiihlimi  Co.  v. 
Ki  iniiilji  (I). 

As  to  costs  when  case  is  remitted,  see  Murin  v.  ('ahl,r- 

iniiul  (lit). 
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Appeal  to  the  House  of  Lords.- An  appeal  now  lies  to 
llie  House  of  J.onls  from  the  decision  of  the  Court  of 
ApiH,-al  in  England,  the  Court  of  Session  in  Scotland,  and 
the  Court  of  Ai>i)eal  in  Ireland. 

The  ai)pual  in  llngland  which  existed  under  the  Act  of 
1H«--  IS  given  l.y  the  Appellate  .Jurisdictioji  Act,  187G  (;/), 
s.  a  of  which  enacts  tliat  "  suhject  as  in  this  Act  men- 
ti  an  ai;peal  shall  lie  to  the  House  of  Lf)rds  from  any 

or  judgme:.tof  any  of  the  Courts  following;  tlm'^t 
^  lo  say,  (1)  of  her  Majesty's  Court  of  Appeal  in 
^  ngland  .  .  ."' 

t  was  decided  under  the  Act  of  1807,  in  the  case  of 
M'Kiu,,.,,,  (or  Oxhnrn)  v.  Banlai,  Ciirlr  ,(  (o(a),  that  no 

(/()  2  P.  708 ;  87  Sc.  L.  li.  503. 

(«)  1  F.  1017. 

(k)   2  F.  744  ;  37  «c.  L.  K.  532. 

{I)   8  F.  597. 

(w)  1  F.  G34. 

(n)   39  &  40  Vif't.  n.  59. 

(v)   [lyoij  A.  C.  2G9;  3  F.  (II.  of  L.)  1 ;  38  Sc.  L.  R.  Cll. 
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appeal  would  lie  Irom  the  Court  of  SesHion  in  Scotland  to 
tin;  House  of  Lords  in  a  workman's  comiJensation  case. 
This  decision  turned  on  the  words  of  the  Act  of  18J»7, 
Sched.  2  (11).  An  ai)i)eiil  is  in  terms  given  hy  Sched. 
2  (17)  (b)  of  the  present  Act. 

In  Ireland  an  apjHial  to  the  House  of  Lords  from  the 
Court  of  Api)eal  is  in  terms  given  hy  s.  18  of  Sched.  2. 

I'ljon  an  ai)i»eal  to  the  House  of  Lords  security  for 
costs  is  reijuired  unless  the  api)ellant  can  obtain  per- 
mission from  a  committee  of  the  House  to  prosecute  the 
ap[)eal  in  jonnd  jiuiij)crin. 
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APPENDIX 


APPENDIX  A. 

I:M1'L(»VKIJH'   liability   alt,   18hO. 

(l-i&  44  Vict.  Cap.  42.) 

All  AH  to  extrnd  and  m/iilat,-  th-  Liahility  of  Knipli^i/rrs  in 
make  f'linijituKiitioi,  fur  J'erKuiiii!  Jniriieii  suff>ft</l,i/ 
Wnrkmen  in  thtlr  nerricr  (a).      [7tli  Sciitcinber,  IWW.J 

IlK  it  cimcle.1  by  tlie  Quet'ii'H  mcMt  K.xccllent  Majesty,  l.v 
an.l  with  tlie  advicf  ami  cunKnit  of  the  Loniw  Si)iritiial 
ami  lViiiiK)ral,  and  ('oniiiKiiiN,  in  thin  jireKent  I'arliuinuiit 
ahM'iiil)!.,],  itn.l  by  tlif  autliority  (if  the  «aiiie,  a.s  folhiwd : 

1.   W'iifre  a/ttr  tht  cmintunmtiil  „f  this  A<1  itersoiial  Anipn.lment 
iiijury  IS  causdl  to  a  workiiiaii  7/)  «iii«w. 

1.1.)  Uy  reasi-ii  ..f  any  di-foi  t  in  tiiu  conilition  of  the  ways, 
woriis,  machinery,  ..r  i.ljint(f^  connects, 1  witii'or 
used  in  tlie  bu.>inesK  i,f  the  uiiplover  (</  ;  or 

(2.)  \\y  reason  ul  the  ii(M;lij;,.tu'c  of  any  jiorsun  in  the 
(tervice  of  the  eni|>|i>yer  whn  hasMiiy  hujierinten- 
ilence  entrusted  U<  him  whilst  in  the  exercise  of  sui-ii 
HU|ieniiteiidenie(e)  ;  or 
(■'!.)  I*>y  reason  ,,f  the  nesli^jenee  of  any  jiersou  in  (he 
s«'rvife  .if  tiie  employer  to  wliose'orders  or  direo- 
tiotj,s(/)  the  workman  at  th.'  time  of  tlie  injury 
wa.s  U.uiid  to  conform,  and  ..d  conform,  where 
Mich  injury  resultwl  from  his  haviuj;  so  con- 
formed (;/  ;  or 
\^.)  V>\  reason  of  the  ;»ct  or  omi.ssion  of  anv  jx^rson  in  the 
service  of  the  employer,  done  or  maile  in  oU-dience 
to  the  rules  or   byelawH  of  the  employer,  or  in 

(n)  Scope  and  effect  of  Act,  pp.  39—42. 

(b)  "  Workman,"  who  is.  see  s.  10  of  Kmployers  and  Work- 
men Act,  1875  ;  seaman  is  uot  "  workman,"  pp.  04—73. 

(c)  See  pp.  105—130. 

(d)  Ante,  pp.  113   -115;  "employer,  '  who  is,  pp.  74—84. 

(f)  Kxercise  of  superintendence,  pp.  130— 13C. 
(/)  .-Iji^-,  pp.  136—145. 

(g)  Snowdon  \.  Uaynes,  ante,  p.  145;    mid  v.    Hat/good, 
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iiliciliciin'  til  |.arliriili»r  itmtructinns  •^ivfii  liy  anv 
|K'i*.iii|(.l(.<;iit(il  with  tlu'  ftuthiirity  of  the  I'lnjili.vir 
ill  tiiiit  UiialfiA);  or 
i.'>.)  My  ri'iiNiiii  of  tilt!  iii'^lijji'no-  nf  i^ny  ]vr"<i>ii  (i)  in  tlic 
Hcrvici!  of  thf  eiiiployer  uiio  hiin  tli»<  i'lmr){0  or  ron- 
tr()l(A)  nf  liny  >iniiiil,  jxiiiit!*,  locoiiiotivti  engine,  or 
train  M|K)n  a  railway  /), 
liic  wi.rknian.t.r  in  caoi-  tlif  injury  rchults  in  deal li,  flu-  leyal 
|iT«in.il  reiir.M-ntativfs  of  tlie  workman,  ami  any  |«T«on» 
•  ntitli'-i  in  cas,.  iif  tlcaiii  (;;,>,  siiall  liave  tin-  saiac  rijjiit  of 
<onii)'n»aiinn  an;i  rcnaiiipH  aj.':iinst  tlic  i'ni|il..yt'r  an  if  tin- 
Workman  liail  not   U'en  a  workman  of  nor  in  tlie  service  of 
the  emiiloyer,  nor  .iipi^^eil  in  liin  work  (h). 

2.  A  Workman  Kliall  not  1k'  entitled  under  this  Aet  to  any 
ri;:lit  of  eom]i»'nsation  or  remedy  against  the  employer  iii 
any  of  the  liillowinn  easi'h  ;  tiiat  is  to  say, 

(,1.1  Under  sub-seetion  one  of  section  one,  ilidess  thcdefeet 
tiierein  mentioned  arose  from,  or  had  not  Ix-'i-n  dis- 
covered or  remedud  owinij  to  the  nc^li^encc  of  tiju 
einiiloyiT,  or  of  some  [KTson  in  the  service  of  the 
emjiloyer,  and  entrusted  liy  him  with  the  iluty  of 
seeini;  tliat  tlie  ways,  works,  machinery,  or  plant 
were  in  pro|HT  omdition  (o). 
,2.;  I'lider  siil>-section  four  .if  section  one,  unless  the 
injury  resulted  from  some  impropriety  or  defect  in 
till'  rules,  byelaws,  or  instructions  therein  mcn- 
tioned;/>  ;  provided  tliat  where  a  rult!  or  hyelaw 
has  lifi'u  ajiproved  or  has  lieen  accepted  as  a  JjOipcr 
rule  or  byclaw  liy  one  of  Iler  Majesty's  Principal 
Secretaries  of  State,  or  hy  the  Hoard  of  'I'raile,  or 
any  other  department  of  tne  (iovernment,  under  or 
hy  virtue  oi  any  Act  of  rarliament,  it  shall  not  !«■ 
deemed  for  the  ])ur|ioses  of  this  Act  to  be  an 
in)])ro|K-r  ordefectivt'  rule  or  byelawi'/). 
(.'5.)  In  any  I  asc  where  the  workman  knew  of  the  defect 
or  ne^'lii^ence  which  caused  his  injury,  and  faileil 
within  a  reasonable  time  to  give,  or  cause  to  Ik- 
•jiven,  information  thereof  to  the  employer  or  some 
person  superior  to  Idmseif  in  the   service  of  the 

(/i)  Ant,;  pp.  150     153. 

(i)  See  anio,  pp.  15,3-157. 

(fc)  Charge   or    control   {MtCoid    v.    Cammvll),   sec  anU\ 

{I)  As  to  meaning  of  "  train  "  and  "  railway,'  sec  Ikmiihlij 
v.  Firbank,  and  Cox  v.  Great  Western,  Itnil.  Co.,  ante  p.  151. 

(m)  Sec  Chapter  VI.,  "Action  under  Ijord  Campliell'fi 
•^Ll.  " — Persons  entitled  in  Scotland,  ante,  p.  194. 

(ii)  Same  right  of  eomponsatiou  and  remedies.  See  judsc- 
ment  of  Uowe.n,  L.J.,  in  Thomas  v.  Quarterniain,  ante,  p.  2:J2, 

(o)  Ante,  p.  125. 

0-)  /ln/.M>p.  l.»H-l,'iO, 

(7)  Sanctioinng  byelaws,  ante,  p.  150. 
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ciripliiyrr,  uiilfXK   lie   was  nvmu-  tint  the  riiijilnycr 
or  Hiieli  KuiHTior  alri'iuly  knew  of  tln'  haul  ililirt  or 
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3.  Tlic  amount  of  coin|H-ni<ation  recoviTiiliie  (»')  iiikIct  tliiN 
Art  himll  not  exceed  kikIi  hiiui  ax  may  be  luuiulto  U'  oi|uivii- 
li'iil  to  the  cMtimateil  eariiin^M  (<),  during  the  three  yearK 
preceilinji  liie  injury,  of  a  permni  in  the  wiiiie|;rade  em|>loye<i 
ilnrinu'  those  yciirs  in  tliK  liki'  employment  and  in  tlu'  (lixtrict 
in  which  the  workman  is  em|iloyi'>l  at  the  time  of  the  injury. 

4.  An  action  for  the  recovery  under  thJH  Act  of  conijicnHa- 
tion  for  an  injury  shall  not  \n'  mnintainahle  uiilesH  notice 
that  injury  has  Ixen  Bustaineil  is  -liven  within  six  week»'(M), 
and  the  action  is  commenced  within  six  muntlm  from  the 
occurrence  of  the  accident  crtusin;,'  the  injury,  or,  in  case  of 
death,  within  twelve  months  from  the  time  of  death  (j-): 
I'nivided  always,  that  in  case  of  ihath  tire  want  of  i-uch 
notice  shall  lie  no  har  to  the  maintenance  of  such  action  if 
th(!  juds:e  shall  Im-  of  ojiinion  that  there  was  reasonahle 
excuse  for  siu  li  want  of  iioticc. 

8.  There   shall    he    deducted    from    any     compensation  Mniipy 
awarded  to  anv  workman,  or  representatives  of  a  workman,  !'•>■»'''" 
or  jH'rsouH  clainunj;  oy,  under,  or  throu)zh  a   workman  in  n<Miaiiy  ti> 
res]«ct  of  any  cause   of  action  arisim;  under  this  Act,  any  ■*■  •'"''''"''•''1 
jieiialty  or  ]iart  of  a  )<'nalty  which    may  have  ken   i«ii.l  in  {i!'™,'t'ion 
jiursuance  of  any  other  Act  of  rarlinment  to  such  workman,  under  Act. 
ie|itcsentalives,  or  iKisons   in  resjiect  of  the   same  cause  of 
action;  and  where  an  action  has  heen  hroui;lit  under  this  Act 
liy  any  workman,  or  the  reprcHcntatives  of  any  workinan,  or 
any  Jiersons  clainuni;  hy,  under,  or  throuj'h  such  workman, 
for  coiniiensation  in  resix-ct  of  any  causeof  action  arisin;^  undi  r 
this  Act,  and  ]>ayment  has  not  previously  been  made  of  any 
)K'nalty  tir  jiart  of  a  penalty  under  any  other  Act  of  Parlia- 
ment in  res|M'ct  of  the  same  cause  of  action,  such  wurkman, 
representatives,  or  jxTson  shall  not  Iks  entitled  thereafter  to 
receive  any  jienalty  or  i)art  of  a  penalty  under  any  other  Act 
of  Parliament  in  resiH'Ct  of  the  itaiue  cause  of  action  (//). 

6. — (!.'   Every  action  for  recovery  of  comi'cnsation  under  TrUi  "f 
this  Act   shall    U'  hrou.:ht  in  a  ccjuuty  court  (_:),  but  may,  *'""""• 

((•)  Sec  Chapter  VIII.,  tit.  "Statutory  Nogligcncc,"  ante, 
pp.  253—258. 

(.s)  ^Infc,  pp.  39  -42. 

(/)  Nt>cl  V.  Ui'dnith  Foundnj  Co.,  ante,  p.  41,  and  Iloughtrnt 
V.  Sutton  Heath,  etc.,  Collieries  Co.,  LimUed,  ante,  p.  41. 

(/()  Notice  of  injury  must  1h)  in  writing,  ante,  pp.  96—98 ; 
requisities  of  notice,  ante,  pp.  97 — 101. 

(j-)  Commencoment  of  action,  ante,  pp.  94,  95. 

((/)  See  as  to  statutory  penalties  under  Factory  and  Work- 
shop Act,  1901,  etc.,  ante,  p.  42.  Consult  droves  v.  Lord 
11  ,mbome,  ante,  p.  7. 

(z)  See  general  procedure  in  action,  Chapter  V. 
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upMM  tlif  aiiplicatiim  of  cither  plaintifT  or  defcmlaiit,  l>o 
reiiiovod  into  ii  siijierior  court  in  lilve  nianiuT  and  u]Mm  tlio 
•same  conditions  as  an  a.tioii  coinnicnced  in  a  c.ninty  court 
niayln-  law  be  ivinnvcd  ((f). 


i- 


•tii  *  41  Vict 
c.  50. 


Jlode  of 
sorving 
nutico  of 
injury. 


I  \Mm  tiic  trial  of  any  sucli  action  in  a  county  court 
before  tiie  jud<,'e  without  a  jury  one  or  more  assonsors 'M 
niay  k;  aiii.oiiitcd  for  tlio  purpose  of  asccrtainiuj,'  the  amount 
of  coiiijionsation. 

(;?.)  For  the  purixjse  of  re<;ulatinn;  tlie  conditions  ami 
mode  of  apiHJintnient  an.l  remuneration  of  such  assessors 
and  all  martens  of  procedure  relating  to  theirduties,  and  alsd 
f'ir  tlic  purpose  of  consolidating  any  actions  under  this  Act 
111  a  county  court,  and  otherwise  preventing  multiplicity  of 
such  actions,  rules  and  regulations  may  he  made  (r),  varied, 
an.l  rejiealcil  from  time  to  time  in  the  same  manner  as  rulpK 
and  regulations  for  regulating  the  practice  and  procedure  in 
other  actions  in  county  courts. 

''County  court"  siiall,  with  respirt  to  Scotland,  mean  the 
Siienli  s  Court,  '  and  shall,  with  respect  to  Ireland,  mean 
the  "Civil  15111  Court." 

In  Scofl^ui.;  any  action  under  this  Act  mav  he  removed  to 
the  C,,urt  of  Session  at  the  instance  of  either  partv,  in  the 
manner  jM-ovided  l.y,  and  suhject  to  the  conilitioiis])r'escribed 
by,  section  nine  of  the  Sherilf  Courts  (Scotland)  Act,  1877. 
[See  now  Workmen's  (Jonipensation  Act,  litOO,  s.  14.1 

In  Scotlanil  the  slurift'  may  conjoin  actions  arisin>'  out  of 
the  same  occurrence  or  cause  of  action,  though  at  the  mstancc 
of  difterent  parties  and  in  respect  of  different  injuries. 

7.  Notice  in  respect  of  an  injurv  under  this  Act  shall 
give  the  name  and  a.ldress  of  the  person  injured,  and  shall 
state  in  ordinary  language  the  cause  of  the  injury  and  the 
date  at  which  it  was  sustained  (^i),  and  shall  be  served  on 
the  employer,  or,  if  there  is  more  than  one  employer,  upon 
one  of  such  employers. 

The  notice  may  be  served  by  delivering  the  same  to  or  at 
the  residence  or  jdace  of  business  of  the  iK-rsiai  on  whom  it 
is  to  be  served. 

'I'he  notice  may  also  be  served  by  post  by  a  registered 
etferaddressefl  to  the  person  on  who'm  it  is  to  l«  sc"rvcd  at 
his  last  known  place  of  residence  or  place  of  business  ;  and, 
if  served  by  post,  shall  be  deemed  to  have  been  .served  at 
the  time  when  a  letter  containing  the  same  would  be  de- 
livered in  the  ordinaiyconr.se  <if  post;  and,  in  proving  the 
service  ot  such  notice,  it  shall  be  sufficient  to  prove  that  the 
notice  was  ]iroi>erly  aildressed  and  registered  (c). 

(a)  By  writ  of  certiorari  only,  see  ante,  pp.  196—202. 

(6)  See  ante,  pp.  173,  174. 

(c)  Order  xr.iv.,  rr.  5-17.     See  form,  App.  I. 

((/)  Must  ho  in  writing.     See  cases  on  ante,  pp.  97—102. 

(r)  Service  of  notice  ot  Injury,  nvti\  p.  101-  effect  of 
unregistered  leU(ir,  I'lers  v.  JmuiI,  nut,;  p.  101 '  forms  of 
notice,  App.  ('. 
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Wlicre  the  emiiloycr  is  a  b(Kly  of  persons  corporate  or  Appndx. 
imiiicoriiorate,  tlie  notice  sliall  be  servc<l  by  delivering  the 
wiinc  at   or  by  sending  it   by   post    in  a   registered   letter 
addressed  to  the  office,  or,  if  there  be  more  than  one  office, 
any  one  of  the  offices  of  such  body. 

A  notice  under  this  section  shall  not  be  deemed  invalid 
by  reason  of  any  defect  or  inaccuracy  therein,  unless  the 
judge  who  tries  the  action  arising  from  the  injury  mentioned 
in  the  notice  shall  be  of  opinion  that  the  defendant  in  the 
action  is  prejudiced  in  his  defence  by  such  defect  or  in- 
accuracy, and  that  ..le  defect  or  inaccuracy  was  for  the 
purpose  of  misleading  (/). 

8.  For  the  purposes  of  this  Act,  unless  the  context  other-  i">flnitioii». 
wise  requires, — 

The  expression  "  person  who  has  superintendence  entrusted 
to  him"  means  a  jierson  whose  sole  or  principal  duty 
is  that  of  superintendence,  und  who  is  not  ordinarily 
engaged  in  manual  labour  (y) : 

The  expression  "employer"  includes  a  body  of  iiersons 
corporate  or  uuincorixirate : 

The  expression  "  workman  "  (A)  means  a  railway  servant  38*39  Vict, 
and  any  ixjrsou  to  whom  the  Employers  and  Work-  "^  "■ 
men  Act,  1875,  applies. 

9.  [Bf'penM,  57  &  58  Vict.  c.  5G  (&  L.  i?.).] 

10.  This  Act  may  be  cited  as  the  Employers'  Liability  Short  title. 
Act,  1880,  and  shall  continue  in  force  till  the  thirty-first  day 

of  December  one  thousand  eight  hundred  and  eighty-seven, 
and  to  the  end  of  the  then  next  Session  of  Parliament,  and 
no  longer,  unless  Parliament  shall  otherwise  determine,  anil 
all  actions  commenced  under  this  Act  before  that  period 
shall  be  continued  as  if  the  said  Act  had  not  expired  (t). 

{/)  r.ee  Stom  v.  Hyde,  ante,  p.  98  ;  Clarkson  v.  Uusgrave, 
ante,  p.  99  ;  Prevesi  v.  Gatti,  ante,  p.  100. 

(g)  Shaffers  v.  General  Steam  Navigation  Co.,  ante,  p.  133 ; 
Osborne  v.  Jackson,  ante,  p.  134 ;  Hooper  v.  Hohnc  atui  King, 
ante,  p.  132.     Scottish  decisions,  136. 

(;;)  "  Workman,"  who  is,  ante,  pp.  64—74.  See  Morgan  v. 
London  General  Omnibus  Company,  ante,  p.  66;  Cook  v. 
North  Mclroi>olitan  Tramways  Co.,  ante,  p.  66;  Yamumth  v. 
France,  ante,  p.  67  ;  and  cases  cited  in  notes,  ante,  p.  66. 

(i)  Continued  in  force  annually  by  Expiry  Laws  Continu- 
ance Act. 
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APPENDIX  B. 

LORD  CAMPHKLL'S   ACT. 
(!)  &  10  Vict.  Cap.  93.) 

All  Ad  for  comp^nsdtinij  thi;  Familiis  of  Persons  kilhd  hi/ 
Acciilents.  [26th  August,  1846.] 

When  death  Wfictms  no  tir.tiiiii  lit  hun  in  now  iiKtintahi'ihle  aijuinst  a 
lu-ehK^nce^  ;*er.soH  wl.o  hi/ his  imoni/fu)  act,  ni-i/lect,  or  ilifiiiilf  maij  have 
caiisi'd  the  death  of  another  person,  and  it  is  oftentimes  rii/ht 
and  expedient  tliat  the  ivronij-iloer  in  such  case  should  he 
aiifiu-erahle  m  damri(/esfor  the  iiij'iiri/ so  caused  hi/  him:  Be. 
it  therefore  enacted  hij  the  Qwen's  most  Excellent  Ma/esti/,  hi/ 
and  with  the  advice  and  consent  of  I  lie  Lords  Spiritual  and 
Tem/toral,  and  Commoiis ,  in  this  present  ParUnnent 
assembled,  ami  by  the  authority  of  the  same,  that  \vhens(  c-vor 
tlie  (it-atli  of  11  person  shall  he  caused  hv  \vron<4ful  act, 
iK'nlect,  or  default,  and  the  act,  iicfzlect,  or  default  is  such 
as  would  (if  death  had  not  ensued)  have  entitled  the  party 
injureil  to  niniiitain  an  action  and  recover  damages  in  respect 
thereof,  then  anil  in  every  such  case  the  {KTson  who  would 
have  heen  liable  if  ileath  had  not  ensneil  shall  l)e  liable  to 
an  action  tc  •  datnages,  notwithstanding  the  ileath  of  the 
person  injured,  and  although  the  death  shall  have  l>een 
cause)  under  such  ciroiinstances  as  amount  in  law  to 
felony  {k). 

2.  And  he  it  enacted,  that  every  such  action  shall  Ix;  for 
the  benefit  of  the  wife,  husband,  parent,  and  child  of  the 
jierson  whose  death  shall  have  lieen  so  caused  (/),  and  shall 
Iw  brought  by  and  in  the  name  of  the  executor  or  adminis- 
trator of  the  person  deceased  (/)/) ;  and  in  every  such  action 
the  'ury  may  give  such  damages  as  they  may  think  pro- 
jiortioned  to  the  injury  resulting  from  such  death  to  the 
]>arties  respectively  tor  whom  and  for  whose  licnetit  such 
action  shall  be  brought  (»();  and  the  amount  so  recovered, 
after  deducting  the  costs  not  recovered  from  the  defendant, 
shall  be  divided  amongst  the  Ijcfore-mentioned  parties  in 
such  shares  as  the  jury  by  their  verdict  shall  tind  and  direct. 

Action  to  3.  Provided  always,  ami  he  it  enacted,  that  not  more  than 

be  com-        ,|,,^.  ji^.tion  shall  lie  lor  and  in  resiHjct  of  the  same  subject- 
within  year,  niatter  of  complaint ;  and  that  every  such  action  shall  be 

(A)  This  Act  is  incorporated  in  the  Employers'  Liability 
Act,  1880,  by  s.  1,  pp.  180—195. 

(l)  See  meaning  of  words  "  parent  "  and  "  child,"  s.  5  of 
Act. 

(m)  Seo  Lord  Campbell's  Act  Amendment  Act,  1864,  s,  1, 

(?t)  Only  pecuniary  loss  recoverable,  pp.  186—192. 
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Coiistriir- 
tion  ul  All. 


.o.niMcnced  within  twelve  calendar  months  after  th.^  death  Appndx 
of  such  deceased  iK'rs(in(<')- 

4  And  /«•  it  ctKictnf,  that  in  cverv  such  action  the  plaintill 
,.11  the  record  shall  he  le.iuire,!,  to-ether  with  the  declaration, 
t,p  deliver  to  the  dcfeudant  or  his  attorney  a  full  iiarticular 
nf  t!>e  person  or  jiersons  for  \vh()ni  and  on  whose  U'lialt  such 
action  shall  be  l.roiiglit,  and  of  the  nature  of  the  claim  in 
respect  of  whicli  damages  siiall  be  sought  to  be  recovered  Q)). 

5.  And  U  it  iiiacted,  that  the  following  words  and 
exjiressions  are  intended  to  have  the  meanings  hereby 
assigned  to  them  respectively,  so  far  as  such  ineaiungs  arc 
not  excluded  by  the  context  or  by  the  nature  of  the  suliject- 
matter;  that  is  to  sav,  words  denoting  the  singular  number 
are  to  be  understood  to  apply  alst)  to  a  j.lurality  of  persons 
,ir  things;  and  words  denoting  the  masculine  gender  are  to 
1k!  understood  to  apjdv  also  to  jK-rsons  c,f  the  feminine 
"cuder;  and  the  word  "person"  shall  api)ly  to  IkkIics 
pditic  and  corporate;  and  the  word  "parent"  shall  include 
father  and  mother,  and  grandfather  and  grandmother,  and 
stepfather  and  stepmother;  and  the  word  "child  shall 
include  son  and  daughter,  and  grandson  and  grand-daughter, 
and  stepson  and  steixlaughter  (';). 

6.  And  he  it  enacted,  that[^r)  this  Act  shall  come  into 
oi)cration  from  and  immediately  after  the  passing  thereof, 
and]  that  nothing  therein  contained  shall  apply  to  that  part 
of  the  United  Kingdom  called  Scotland  (s). 

7.  [Repealed.  38  .t-  39  Vict.  c.  G6  ;.S'.  L.  /.'.).] 
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FATAL   ACCIDENTS   ACT   AMENDMENT  ACT. 

(27  &  'J8  Vict.  Cap.  05.) 

,l/(  Act  to  amend  the  Act  Ninth  and  Tenth  Victoria,  Chapter 
\inety-three,/or  coinpennating  the  F'lmilien  of  Persons 
killed  by  Accident.  [29th  July,  18(J4.] 

Whireas  by  an  Ad  j»««se'/  in  the  Session  of  rnrliament 
huhien  in  the  ninth  and  tenth  years  of  Ihr  Majesty's  reiipi, 
intituled  "  An  Act  for  conqiensatiwj  the  Families  of  Persons 
killed  by  Accident,"  it  is  amongst  other  things  jrrorided.  that 
event  such  action  as  therein  mentioned  shall  be /or  thebenefit 
of  'he  wife,  husband,  pirent.  and  child  of  fhr  j^erson  whose 
death  shall  hare  been    so  canned  as  therein  mentioned,  and 

(o)  Vublic  Authorities  Protection  Act,  1893,  p.  182. 
{j))  See  Forms  of  Particulars,  Appendix  D. 
(g)  "  Parent  "  :  natural    parent    has    no    right ;  •'  child  " 
means  legitimate  child, 
(r)  Words  in  brackets  repealed,  38  &  39  Vict.  c.  66  (S.  L.  R.) 
(s)  .\s  to  law  in  Scotland,  see  pp.  194, 196. 
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hy  the 
pori*ons 
Iwiiefirially 
interppiU'd, 
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Appndx.  s/m//  h,  l.rowjht  ],,,  ,u„l  h,  thr  uniHi  of  lh<'  ,.,rr„f„r  or 
'I'fwiirhtnitor  .;/•  tl<r  prm>n  <l,c<n!»d;  niid  vlnnna  il  mau 
iKij.pen  hi/  n,is:„  .;/'  /he  inahilif,,  or  ,hf\viU  of  any  pvnoii 
f"  <Miu„  2>rolKil,-  of  ih,  iHII  or  Itlli-rn  '„f  iidminUtnilUm  of 
th-  pirs,,/,„l  .stitle  111,(1  rffrfu  „f  tin-  p,rs„ii  ,1'rtiiml,  or  lii/ 
rtnmii  ,,f  ihe  iniirH/iiifiiiiVft  or  iiiylrrf  „/'  f/„-  iiri;c>i/or  or 
(i<liiiiiiislniti,r  ../■  th,'  fK:riion  lUreasid  to'hrii,,/  swh  mtion 
as,if,.r,s,ii,/,  that  th,-  j„rs„n  or  pirsoiis  ,ulitlc<i  to  the  heiifjit 
or  th,'  saiil  A't  may  !„■  ilij.rivtd  th,-rtof ;  and  it  is  exj,edifi,t 
lo  amend  ai,d  i.itend  the  miid  Act  os  hirciuiifter  mentioned: 
n,  It  thenfin-,'  ri,ntt,d  hythr  Qiieenx  most  Kjrellent  Majesty, 
hy  find  with  the  itdri,:,  .irnl  consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  J'arliamenf 
assemhhd,  and  hy  the  authority  of  the  same,  as  follows: 

1.  If  and  so  often  as  it  sliall  liajiiicn  at  any  time  or 
times  hereafter,  in  any  of  the  cases  intended  and'  jirovided 
tor  by  the  said  Act,  that  tliere  sliall  be  no  executor  or 
iulnnmstrator  of  the  person  deceased,  or  that  there  Ix-in" 
such  executor  or  administrator  no  such  action  as  in  the 
sju.l  Act  mentioned  shall  within  six  calendar  mouths  after 
the  death  of  such  deceased  person  as  therein  mentioned 
have  teen  brought  by  and  in  the  name  of  his  or  her 
executor  or  administrator,  then  and  in  every  sucli  case 
such  action  may  be  brought  by  and  in  the  name  or  names 
of  all  or  any  of  tlie  j-ersons  (if  more  than  one)  for  whose 
benefit  such  action  would  have  been,  if  it  liad  Iwen  brought 
by  and  in  the  name  of  such  executor  or  administrator  ■ 
and  every  action  so  to  be  brought  shall  be  for  the  benefit 
of  the  same  person  or  persons,  and  shall  be  subject  to  the 
same  regulations  and  jirocedure,  as  nearly  as  may  be,  as  if 
ir  were  brought  by  and  in  the  name  of  such  executor  or 
administrator  (/). 

2.  And  whereas  hy  the  second  section  of  the  said  Act  it 
IS  jirovided  that  the  Jury  may  r/ive  such  damages  as  they 
may  thiuk  proportioned  to  the  injury  resuJtinrj  from  such 
death  to  the  jwrties  respectively  fin-  whom  and  v'hose  benefit 
such  action  shall  he  hrouyht,  and  the  amount  so  recovered, 
after  deducliny  the  costs  not  recovereil  from  the  defendant, 
shall  he  dii-ided  hituren  the  heforc-mentioned  parties  in  such 
shares  as  the  Jury  shall  hy  their  rerdicf  direct.-  Be  it  enacted 
and  declared,  that  it  shall  be  sufficient,  if  the  defen.lant 
IS  advised  to  pay  money  into  court,  that  ho  pav  it  as  a 
compensation  in  one  sum  to  all  ]x>rsons  entitled  under  the 
said  Act  for  his  wrongful  act,  neglect,  or  default,  without 
specifying  the  shares  into  which  it  is  to  be  divided  by  the 
jury ;  and  if  the  said  sum  be  not  accepted,  and  an  issue  is 
taken  by  the  plaintiff  as  to  its  sufficiency,  and  the  jury  shall 
tliiuk  the  same  sufficient,  the  defendant  shall  be  entitled  to 
the  verdict  upon  that  issue. 

3.  This  A<t  and  the  said  Act  shall  be  read  together  as  ouc 


raymentB 
into  tourt. 


V/onntriic- 
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(0  Sen  ante,  pp.  J83,  184. 
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FATAI.  ACICIDENTH  (DAMAOKS)  ACT,  1!»0.^. 

(8  Ki)W.  7,  Cap.  7.) 

A»  ^t't  to  amend  the  Law  with  res,^d  to  the  Ass,ssn,eut  of 
Diumqes  under  the  Fatal  Aocidents  AHi^. 

■'  [1st  Aiisust,  100^.] 

V,¥.  it  enacted  l)V  the  Kin<;'s  most  Kxcclleiit  Majesty,  l.y 
and  with  the  advice  and  consent  of  the  Lords  Si-intual  and 
TeniiK)ral,  and  Commons,  iii  ttiia  present  larliament 
asseiubled,  and  by  the  authority  of  the  same,  as  follows: 

1.  In  assessing  damages  in  any  action,  whether  commenced  ^^^^'^Zt' 
iKiforc  or  after  the  nassin!;  of   this  Act,  under  tlie  !•  atal  i„,urer«  in 
Accidents  Act,  184(1;  as  amended  by  any  subsequent  enact-  a--^™™; 
ment  tiiere  shall  not  Iw  taken  into  account  any  sum  paid  or  ,,  ^^  ,„  v^^t 
payable  on  the  death  of  the  deceased  under  any  contract  ot  c.  m. 
assurance  or  insurance,   whether  made  before  or  after  tlie 

passing  of  this  Act. 

2    This    Act    mav    be     cited     as    the    Fatal    Acci.leiits  short  titlo. 

(Damages)  Act,  1908;  and  the  Fatal  Accidents  Act,  18 IC.  .7*  2.  Vie. 

the  Fat^al  Accidents  Act,  181)4,  and  this  Act  may  be  cited 

to'-ether  as  the  Fatal  Accidents  Acts,  184t!  to  1008. 
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APPENDIX  C. 
Forms  of  Notice  of  Injury. 

Einployem'  Liability  Act,  1880. 
I  do  hereby  give  you  notice  that  A.  B.,  of 


in  the  county 
,  iiijureil  upon 
licavv    iron  joist 


of  ,  was  on  the  day  of  ,  10 

i.reiniscs    situate    at  ,  in  consequence  ol   a 

bavin-  fallen  on  his  head  through  the  negligence  ot  your   servants 

the  saTd  A.  15.  l>cing  at  such  time  a  workman  in  your  employ,  and 

lawfully  engaged  in  his  employment. 

Dated  the  day  of  ,  !'■•    ,,-,..      , 

To  the  defendant,  (bigned  by  hohcitoi ) 

CD. 


Or, 


SiK, 


Employerf.'  Liability  Act,  1880. 


I  do  hereby,  as  solicitor  for  and  on  behalf  of  A.  B.,  of  ,  in 

the  county  ol  .  carpenter,  according  to  the  form  of  the  statute 

made  and  ^ovided,  give  Vou  notice  that  the  said  A.    B.,  m  your 


^M 


m 


H7« 


ArPExnix  C— Forms. 


t'mployninit,  was   injuml  or.    tliu  d.iy  nf  ,10        ,  in 

coiisequoiicc  ()f  a  di'ifect  in  the  ways,  workH,  plant,  and  machin'ory 
iisi'il  by  yon  in  your  businosM,  also  tliron^'li  tho  nt-^lisence  of  a  forenian 
ill  yonr  ciniiloynuMit  nainccl  ('.  R,  boinn  a  pcrKon  in  vour  I'lnplovniont 
to  whoso  orders  tiio  said  A.  H.  was  bound  to  contbnn.'and  did  conform 
;  -his  injuries  resulting'  I'roin  ids  liaving  so  conformud,  and  for  whicii 
ininrics  tiicsaid  A.  K  claims  couiponsation. 

Uiitr.l  thd  .lay  of  ,  111 

To  K.  v.,  (Si;^nLMl  by  solicitor) 

niiilijcr. 


l! 


m 

f 


Sills 


Or, 

KinpJoyrrs'  Llnhility  A<-t,  1880. 


1  hereby  ^ivo  you  notice  tliat  A.  B.,  of  ,  was  on  the 

day  of  ,  lit         ,  severely  injured  at  a  house  in  roiirse  of  erection 

ill  ,  owin^'  to  the  fall  of  an  iron  jiillar  which  was  being  lowered 

in  a  nenlijient  and  improper  manner,  and  fell  asaiust  another  pillar 
whicli  had  Iteen  neglij;tiitly  left  unsupiiorted  and  knocked  it  into  the 
liasenient,  jiinninj:  the  said  A.  B.  JH'tween  two  struts,  he  bein^'  at  such 
time  a  workman  in  your  employ  and  lawfully  engaged  iu  his  eiupluy- 
ment  there. 
Dated  the 


day  of 


lit 


To  Messrs.  ('.  k  D., 
Builders, 


Yours  oliedicntly, 
(Signed  by  solicitor) 


SlK, 


Or, 
Employers'  LiahiUty  Act,  1880. 


I  hereby  give  you  notice  that  A.  B.,  of  ,  was  on  the 

day  of  ,  19  ,  injured  at  certain  stables  iu  course  of  erection 

by  you  at  ,  by  being  struck  on  the  back  by  a  brick  which  fell 

upon  him  from  above,  owing  to  there  being  no  guard  board  or  other 
)>roper  protection  on  the  scaftbld  there,  also  owing  to  the  negligence 
of  your  foreman  in  charge  of  the  work,  the  said  A.  B.  Wing  at 
such  time  a  workman  iu  your  employ,  and  lawfullv  engaged  iifhis 
employment  there. 

Dated  the  day  of  ,  It) 

Yours  oVwdientlv, 
To  Mr.  C.  D.  (Signed  by  solicitor) 


Sib, 


Or. 


Employers'  LiahiUty  Act,  1880. 


We  are  instructed  by  Mrs.  A.  B.  to  give  you  formal  notice, 
pursuant  to  the  above  Act  of  Partiament,  preparatory  to  her  tafefn'^ 
proceedings    against  you    thereunder    for    compensation,    that    her 


Apj'Kndix  U.    Foums. 

husb.UKl,  A.  n.,  ..(•  ,  wan  kiUcl  uii  tlif  "f 

whilst  working  in  vmr  i-iuploymcnt  as  a  ht.ineinaH(m  at 

the  t^iviug  way  or  the  scaffol.l  oii  wliicli  lie  was  working. 

Dated  the  day  of  ,  l'.»         •      ,,.,,. 

Yimrs  obediently, 

'l\,  u.  1).  (Signed  by  solicitors) 


<iT7 


thnm!j;li 


Or, 


Sir, 


Eiiiplvyers'  Liability  Art,  1880. 


I  hereby  "ive  vou  notice  that  A.  B.,  of  ,  was  on  the 

dav  of  °  y        ,    "'i"red   at  some  printing  works  m  eourse  of 

ere^cdon  in  the  ow  ng  to  the  fall  of  a  defective  and  unproj^-r  y 

Sr"  ted  cLu...  he'being^at  such  time  a  workman  m  your  employ, 
and  lawfully  engaged  in  his  employme"t  t"^'''*-'- 

Dated  the  day  of  ,  1.'        • 

Yours  obethentl,.'. 

-j.„  i^._  D  (Signed  by  solicitor) 

Builder. 


APPENDIX  D. 
Forma  of  Particulars  of  Demand  (u). 


I„  the  County  Court. 

Between  A.  l*.  . 


and 


C.  D.  &  Co. 


No.      . 
Plaint  itT, 

Defendants. 


P.\RTICULAB9. 


1.  The  plaintift's  claim  is  under  the  Employers' Liability  Act,  1B80 

for  damages  for  i.ers..nal  injuries  sustamed  by  him  on  the  o 

for  daina  es  tor  i-er  J     ,  ^^j^jj^^  ,^,  f^^Hy  employed 

thereon  iy  l^^l  of  the  defect  ^  the  con.liti.m  of  t,.  vv^  works^ 

whioh  warn  .fit  for  the  purpose,  and  which  was  not  provided  with  a 
TaT  or  r;  c^her  protection  fVr  persotis  using  the  ->"«. '^"^l ^^J^«^^^^^^^ 
no  pro},er  methcil  of  securing  or  tastemng   the    ladder   conneae.1 

^I'lnd'by  reason  of  the  negligence  of  E.  F.,   defendants'  chief 

(»)  All  the  Forms  given  in  this  Appendix  have  been  made  use  ul  iu 
actions  under  the  Act. 


(ITS 


AriKNKlX    I).— FdltMS, 


t'lii^iii'tT,  who  li.iil  siiiH'iinti'ndoMCi'  ciitriiHted  to  him,  wliilNt   in   tlio 
I  xcrcisn  of  such  .siiiicriiitciiik'iicc. 

;!.  Ami  l>v  reason  ol'  tlio  iiculiu'eiiLc  of  the  siiid  K.  F.,  to  whose 
oicKts  the  phiiiitill'  lit  the  time  of  the  injury  wis  IhimiuI  to  conform, 
and  (liil  conform,  tliu  Miid  injury  hiivini;  rVsulti-il  from  i>hiintiH"  s<'i 
('onformin;,'. 

1.  Ami  hy  reason  of  the  iicl  or  omission  of  the  said  K.  F.,  Wm"  a 
iH'rsoii  (lele|,Mte(l  with  authority  within  the  meaninf;  of  the  Act. 

o.  'I'JK!  (.aid  H.  F.  was  ;;uilty  of  neglij^euee  in  onlerinn  or  nllowinj; 
tlie  plaiiitiir  to  do  the  said  work,  he  the  said  F.  F.  knowing,  or  as  a 
chief  en;,'ineer  should  have  known,  the  tlefective  condition  of  the  said 
ways,  Works,  and  jilant,  and  the  dan^'er  and  risk  attached  thereto,  ami 
the  danger  ami  risk  lie  was  ailowinj;  ihe  plaiiititf  to  incur,  which  he 
the  said  F.  F.  was  far  more  capahle  of  appreciatiiij;  than  the  iilnintilf, 
and  in  not  remedying;  the  same  or  warnin;;  the  plaintitf  thereof,  after 
the  said  K.  F.  knew  or  should  have  kii.>wiithcilan;j;crous  and  ilefective 
Condition  thereof,  and  the  omissions  of  the  said  K.  F.  were  in  not  m-e- 
in;.'  that  tlie  said  ways,  works,  and  i)lant  were  in  jiroper  condition,  and 
in  not  havin;^  the  ways  and  plant  |iro[)er  and  lit,  for  the  purpose,  and 
in  not  remedying  tiie  same  after  the  said  K.  F.  knew  or  should  have 
known  that  the  said  ways  and  plant  were  dani;erous  ami  unfit  an.l 
improi)er  for  the  purpose  fur  which  they  were  used  or  applied. 

<>.  Whereby  the  plaintilf  tell  from  a  heam,  ami  was  thrown  to  tlie 
ground  and  sustained  the  injuries  complained  of,  and  lias  sustained 
[I'cuniary  loss  and  incurred  medical  ami  other  expenses. 

7.  The  jilaintilf  will  aNo  rely  upon  any  further  acts  of  negligence  or 
<lefe;ts  in  the  machinery,  works,  and  plant  that  may  become  known  or 
arise  during  the  trial  of  the  action. 
And  the  plaintitf  claims  y. 

,!'.»     • 

Yours,  etc. 


Dated  this         day  of 
iSigned  l>y  solicitor), 


AVlio  undertakes  to  accept  service,  etc. 


<>'■, 
[Jhiiding  ks  liijuri'.) 

'I'he  follcpwingare  the  particuiars  of  the  plaintill's  claim  : 

Tliis  .iction  is  hrought 

Foi-  that  the  jilaintilf,  licing  on  the  day  of  ,  10     ,  law- 

luUy  employed  up-in  the  defendants'  work  under  a  contract  of  service 
iiiixde  with  the  delendants,  was  on  such  day  injured  througli  the  break- 
ing of  a  portiun  of  the  defendanis'  plant  or  machinery  connected  with 
or  used  in  i  e  business  of  the  defendant.s,  to  wit,  a  rojte  sling,  such 
plant  or  maciiinery  being  defective,  and  such  delect  not  having  been 
(li-scovered  through  the  negligence  of  the  defendants,  by  whom  tlicsaid 
rojK!  .sling  was  made  and  iusiK'cted. 

And  the  ]>laintilf  claims  £ 

Dated,  etc. 

(Signed) 


AlTKNDIX    l).-Ft»UMS. 

[nttl'liii;/  '(»  bifiiii.) 


•iT'.t 


'nils  ;utioii  in  linuitflit  .  ^,,       \.^^^. 

Fur  that  tliu  iiluintiff,  Uw'A  <>"  f'^!      ,       "f>     '     ,  .'  „,•  .ervioi- 

„u.i..  with  the  .k-ffnaai.t.  Wiison  milIi  .l;i>  miuri.l  tl.    u  u  t 
',„.,litio,.  of  a  portion  of  the  'l^'^V;^*'''''.;:::;^;     '''"'"•   whic    "..iiu 
,1,..  .leek  of  ih.'  vesH..l  .n  the  Uiver  Cl^^^   •''  i,,,™   y  "U  'U. 

,1k.   plaintiff  on   the  hack,  causing  severe  in.|ur>   to  the  Hi-ini. 
internal  and  nth.T  injuriw.  ^  ^^^^.^  .ji^. 

The  defective  condition  of  Mich  ''t'^«^*^'7  '     ^f^^^^^^^^ 
covere.1  or  r.inedie.l  owin«  to  the  "^'^^''^ "'^f  ' '  ^/the  lutv  "f  seeing 
foreman,  A.  15.,  or  of  other  scrvantH  ^"""f '^^ '^J,  ,^;'eo,Wioi». 
that  the  ways,  works,  niachinery,  or  1>'''»' ^^^^      PT  the  negligence 

Alternatively  the  said   njuries  were  caused  J^'^" J  .^^^^^^^^  (t., 

.,f  the  above-natned  A.  B.,  or  ot  other  of  »»'^_„^,^'""^'"  „ '  .Uo^ing  the 
whose  orders  the  plaint.ft  was  k-uml  to  c'-°;";"');;^^;;' °  ij^uaiff 
said  barrel  to  fall  into  the  hold,  and  aUo  m  nut  guin^  i 

warning. 

And  the  plaintilT  claims  i, 

Dated,  etc.  (Signed) 


Or, 

{Ileculiny  us  before.) 

.1  -i,.«7   ,,f  19      .  working  for 

I.  Plaiutill'   was   ""J-      i„.,,t^y,;  „.t..  the  defective  cotidition 

Llling  down  the  same  froni  t lu-  ^;'P;,;;.''^'^^J^7,1.1^„';  tiHoss  of  his 
fell  down  the  shaft,  striking  he  I'l^'" ''^' ''"^'';"t  been  discerned  or 
left  eye,  such  defect  ve  condition  '^  ."^  «^  J"  f  J  J  ^'"i.eir  foreman, 

remedied  owing  to  the  ^^^gl^f ''^';f  J^^. tlfdS  o^eee^^^     that  the 
\  B    or  other  servants  entrusted  with  t  it  auiy  01  cLti  „ 

;.;v;;  works,  and  plant  were  in  proper  '^^";^,f  ";)•  j     „,.,ii.ence  of  the 

;r»u.c  SrtXtr.io™  ,1,.  u„"p„.i.«i  >i«.v, » -  "*'"« 

plaintift  to  work  in  the  said  shaft. 
The  plaintiff  claims  £  . 

Dated,  etc.  ^    ° 


liSO 


Ar'i'KM.ix  |).     ToisMs. 


Or, 

( Uriii/iiii/  III  lir/uri;' 

I.   I'laii.tiir  was  ni,    tl>o  .lay  ..f  ,  I:»     ,    in   .l,.f,.n.lai,tH' 

I'liijiluy,  w.irkiiii,'  li.r  tlimi   in  the  aftcrliol.l  .if  tho  »».  ,  i„  the 

<l<Hk,  aihl  was  tliiii  iiijiir.ll  .iwiii'4  t.<  tli.-  .li'fo.  tivc  ci.naiti..ii  .,f 
.l.|lrn.Iaiit.s  diaiii  .slm-,  in  u-v  f,.r  l.,w.  linj;  hfavv  caK.H,  the  h.H.k  of 
wlii.h  N  iiij;  wiiH  an  ..jK-n  one,  an.l  woul.l  iu,t  hol.l,  and  was  unsafe  for 
thf  w..rk,  aii.i  came  unh.M.k.-d,  causinj;  tliu  casts  to  fall,  an.i  the  h.M.k 
an,  chiun  t.i  strike  th.'  piaintilf.  Ku.'h  .Iff.itiv.!  c.m.liii.m  ar.we,  or 
lia.l  iH.t  been  .liscirned  or  reni.'.iicd  .iwin^'  t..  the  ne;;li;;ence  of  the 
<U't.'miant «  f,)reinen  A.  H.  an.i  C.  I).,  or  other  servants  ontruHtal  with 
the  .liity  ol  Heemg  .that  the  wavH,  works,  and  i.lant  were  in  proivr 
loiuiition.  "^    ' 

L'.  Sudi  injuriiH  were  also  eaused  owiii<;  to  the  ne.iliKence  of  the  said 
foremen  .>r  other  servants  intnisle.1  with  s.iperinteii.ience  or  to  whose 
orders  ].luinti(l  was  lioun.l  to  conf.)rin  (1)  in  orderinj;  and  allowin"  a 
yoiin;;  man  who  was  inexiKTieiiced  ami  inc.)miK.'tent  for  the  ipost^t.) 
ait  as  ^-an- way  man;  (•_')  in  or.l.Tin-  an.i  alL.win-  the  eases  t..  W 
lowered  on  to  the  tunnel  in  die  hol.l.  an.i  to  sli.le  oH  the  same  instead 
ot  iH'ing  Knvere.|  to  the  li..ttom  .)f  the  hol.l;  (;!)  in  failiii'.;  to  place  a 
man  t.)  |.usli  oil'  the  cases,  an.i  to  prevent  them  from  strikin.'  on  the 
tunnel ;  (4)  in  allowin;;  the  loadin-  to  be  done  in  a  .lan.'crous  and 
inipr.»|*?r  manner. 

I'laintiff  sustained  severe  contusions  an.i  injuries. 

He  claims  t 

l)ate.l,  etc.  (Signe.1) 


Or, 
( llmdinij  as  hi-fure.) 

For  tliat  the  idaintKf  b<«in;;on  the  dav  of  ,19     ,  law- 

lully  enii>loyi-<l  upon  the  defen.iants'  work,  uuiler  a  contract  of  service 
nia.le  with  them,  was  ou  such  day  injured. 

1.  Through  a  defect  in  the  condition  of  the  works,  machinery,  or 
plant  connected  with  or  us.d  in  the  .lefeiidants'  busiuess,  whereby  the 
bung  ol  a  drum  or  keg  containing  ammonia,  and  the  ammonia  therein 
which  was  of  great  strengtli,  burst  out  and  struck  the  plaintitf,  the 
said  bung,  or  the  fastening  in  thereof,  lieing  defective,  and  such  defect 
had  arisen  or  ha.l  not  been  discovered  or  remedied  through  the  negli- 
gence of  the  defen.iants,  or  that  of  A.  B.,  managing  director  of  the 
liefeii.lant  company,  or  of  ('.  1).,  the  head  foreman  in  the  defendants' 
emjiloy,  or  <•{  H.  F.,  the  iin.icr  foreman,  in  the  defendants' said  employ, 
t he  said  persons  or  one  of  them  being  entrusted  with  the  <luty  of  seein-' 
that  tlie  sai.l  works,  machinery,  and  plant  were  in  j.roper  condition.    " 

2.  Alternatively  the  said  injury  in  i)aragraph  1  hereof  mentional 
wa.s  caused  to  the  jilaintiflf  by  reason  of  the  nei;ligence  of  C.  D.,  the 
Kv.l  head  foreman,  or  p].  F.,  the  sai.l  under  foreman,  pemma  in  the 
service  ot  the  delendants  who  ha.l  superintendence  entrusted  to  them, 
ana  wnilst  in  the  exei.ise  of  liiat  sujierintendence. 

3.  Alternatively  the  sai.i   injury  in  jiaragrajih  1  heret.f  mentioned 
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1-  e  v  !•'   fill'  »  iii\  iimliT  fi)reiuati 

l,ai.|*ti<'.l  ill  coMf(e<mfn<«-  .>!'  \m  »"  cnfortiiin^. 

AimI  the  fliiintiffcliiiiiiHii  •  /Sii-uwl^ 

DiUtJ,  itc.  ^'  ^      ' 


(Ikudiri'i  «.i  before.) 

au.l  unskilful  luat.iu-r,  '^'''l^^''''''''^''-  " '*'' -.CT^^^^^^  "»' 

^f'etSt^it  the  wayJand  work,  were  in  1^^^^^^^ 

'J.  Alteruativdy  l-laintitls  w.rc  '''J"',^Jj^;°^^  J"  ^  fui^^^  or  to 
thenaia  foremen  or  other  servants  "^^-^^f;  \;'  V*"^*  n„  tUe  lanclh.g 
whose  order,  they  were  b<m..d  to  ^"'^f  '  ^f  J^Je  bfickwork ;  (2) 
Htoue  8o  m»all  a«  t,.  i;ivo  it  too  8l..^h  »•*"  '•  f ,  ^,^".,,^^6  condition; 
],.,y\u<r  the  landing  without  Hun^.rt«  '  "  '  .'  ^/J  "\i";'i„'j,  them  of 
(:3,  f-"«P>riS'-X.lad       u^I^n"^  a  fa^r  greater 

^";;.^'SL:iS'rinS:d  .vere  injuries  to  hi«  che«t.  an.l 
""tl  plaintillC.  1).  .ustaine.1  severe  injuries  to  hU  hack,  and  dain. 
'  Dated:  etc.  (S'S-'^> 


x.«.«   Af   Particulars   of   Demand   under   the   Employers' 
^"''liluty  AcmSo,  w^     an  additional  claim  at  common 

law. 

{ITMiliny  as  hfort.) 
18K0,  lor  tliat  on  the  day  ot  ,  ^^     '  ,         ^  his  works 

-^  -':heSiS:^^S^at^'^^-*\le^^^ 

?hen  usiig,  and  the  plaintiff  is,  in  consequence  of  h.s  said  injury, 

incapacitated  from  following  his  «'"F1">-"\™  ;, ,  ,  „ij  „f  ^  pi^ce  of  wck.1. 

The  cause  of  the  said  injury  was  the  leaving  ''"'•J."?  *  X  ^^.r^n^ant 

which  the  plai.>tiff  was  sawing,  by  a  workman  en.pUn  al  hj  the  .li  tenaani 

to  hold  the  same. 

And  the  plaintiff  clamis  i.lW. 


I 


f 


m 
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Ari'KNDix  I).-F(>i;ms. 


AlU'iiiutivcly  the  i>laiiitifl'  sues  t!ic  (lereiiilaiit  lor  tluit  tlie  iilaiiitill" 
was  iniiire.i  as  aforesaid  tliroii<;li  tlie  ne'^liseiice  of  the  defeiidunt  in  not 
l)iovidin,-  a  proper  assistant  for  tlie  plaintilf  in  the  working  of  tlie  said 
saw. 

And  the  iilaintift' claims  CjO  damages. 

Dated,  etc.  '  (Signed) 


Or, 


No. 

Plaiiitiir, 
Defendant. 


In  the  Connty  Court  of  , 

holden  at 

Detwcen  A.  I'..,  an  infant,  hy  B.  15.,  his  next 
friend 

and 
CD 

1'.\ktici;lars  of  Demand. 

The  iilaintiir  A.  1?.,  hy  his  next  frien.l,  15.  B.,  claims  damages  for 
nij.ines  resultni;^  from  an  accident  to  the  said  A.  15.     Tlie  said  A.  15. 
had  his  left  hainl  crushed,  so  as  to  necessitate  amiputation,  on  the 
<lay  of  ,  1!)     ,  through  defects  in  the  machine  on  which  he  was 

employeil,  sucii  defects  Iwing  well  known  to  the  defendant,  or  his  agent, 
or  otherwise,  thnmgli   the   wrongful   act,   neglect   or   default   of  the 
delendaiit,  or  of  jiersons  in  his  service,  for  whom  the  defendant  is 
responsible  under  the  Emi)!oyers'  Liability  Act,  1S80. 
Particulars  of  the  defect  are: 
(1.)  A  cross-bar,  over  which  the  said  A.  15.  was  obliged  to  .ste[.  in 

^  _  the  course  of  his  duties,  was  dangerously  placed. 
('J.)  'I'he  absence  of  fencing  round  the  carriers. 
(•'5.)  Such  other  defects  as  the  plaiiititf  may  be  able  to  specify  on 
liaving  ins|)ectinn  of  the  machine. 
The    plaintilf,  under   the   Employers"  Liability   Act,   1880,  claims 

Alternatively  the  plaintilf  claims  of  the  defendant  damages  for  the 
injury  so  caused  as  aforesai.l  by  the  wrongful  act,  neglect  or  default  of 
tlie  delelldant. 

And  the  iilaintitf  claims  ^50. 

'  '^ti''l.  «-'ti^-  i;Signed) 


Forms  of   particulars    of   demand   under  the  Employers' 
Liability  Act,   1880,  and  the  Fatal  Accidents  Acts 

{j  it    10  Vict.  V.  l);{,  and  •_':  .t  L>8  Vict.  e.  l).-)). 

1"  the             County  Court  of            ,                 No. 
holden  at 
Between  A.  I'..,  widow  of  U.  15.,  and  D.  B.,  E.  B.,  and 
V.  B.,  the  children  of  the  said  G.  15., 
'li-'f'^'awd Plaintiffs, 


C.  1). 


Ullli 


Defendant. 
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Pauticui.abs 

scri.,g  tliat  the  plant  was  in  l>f»F.r  ^"'''}'''"!'-     ^.         executrix  of  tl.e 

TlIh  action  is  brought  by  the  said  phi  ntil  A-  I'-.  »«  extcu  nx 
l.st  will  of  the  said  G.  B- .decease.!,  for  the  W't    f  l--\\f ''^^JV.  IV 


last  will  of  the  said  G.  15.  decease.1,  tor  tne  t>c.e.     -  "V,"-     .  „  I  F.  «• 


I  hi'  saiil  G.  B.,  deceased 
Dated  day  of 


I'J 


(Signed  by  solicitor) 


1.  A.  15.  was,  on  the 


Or, 

{Heading.) 

day  of 


upon  the 


the  defendants'  worli  on  the  ss. 


19     ,  lawfully  engaged 
in  the  Dock,  under 


a  CO 


intract  of  service  ni; 


,lav  killed  owing  t 


k(iru  on  me  n».  .......  • 

...ade  with  the  said  defen.lants,  and  was  on  such 
the  defective  condition  of  a  pe^rtion  of  the  works, 


iiinery,  or 


r  plant  in  use  by  the  defeui 


dants,  to  wit,  the  chaui  used 


efective,  ol  msut 
for  raising  a  propeller,  wntcu  -;":?;■'  --,;-"j  "7  "^^  ,,„a  'broke  and 
licient  strength  and  size,  and  ""«  for  the  sa  d  purpo    ,  ^^^^^^^^ 

o,^,^r,r;r.i?  tr\.a  fo»~..  ;-*-v -,:^^^^^^ 
::„r,;,i:l,  ori,.->vi„-  «...  i..  ™,  »ty°,s°v  c  "•. .«,  .1... 

said  A.  15.  for  her  support,  and  has  sustained  i)ccuniai>  loss 

'''TlJeplaintitr  claims  1:320. 

Dated,  etc.  ^    =       -" 


Or, 
{Heddiiiy.) 

The  plaintiff  claims  ClOO  u.uler  ^^f^^J^S^i^t:^^ 
and  Lord  Ca.apbell's  Act  for  the  deat    of  his  ^^-f';'^^^^^'  j,,  ^,,3 

-"^n/X     ::Si.r^*T  e  UJtaSrw^s  cause.1  by  reason  of 
Z::Z^^c.  of  C:  D.,  a  person  iu  the  service  of  the  delendauts,  who 


u' 


1 


ill 

■'■i 
i4 


aRHmiiii. 


fi8l 


ArrKxmx  E.  -Fokms, 


to 


liiiii,  wliilsf  in  tlio  exercise  of  sucli 


li;icl  siii)eiiiiii'iiileiRe  intrusted 
siilxTintendence. 

Aud  l.y  re^isou  of  a  defect  in  the  niaelunery  used  l>v  the  defendants 
.111,1  111  consciueiice  of  the  defendants'  negliirence.  Alternatively  the 
plaintiff  c  aims  £50  daina-es  und.T  Lor.l  Campbell's  Act  for  the  death 
ol  the  said  A.  B.,  the  said  deatii  havin-  l.een  caused  by  the  uesliirence 
and  breach  ol  statutory  duty  of  the  defendants. 

Dated,  etc.  ^Signed) 


r 


In  the 


APPENDIX  E. 
Form  of  Interrogatories,  (a;) 


Countv  Court. 


Between  A.  I! p 

and 


aintill", 


V.  1). 


Defendant. 


ISTKRUOOATORIES  Oil  behalf  of  the  above-named  plaintilf,  A.  R.,  for  the 
examination  of  the  above-n.amed  defendant,  C.  D. 

I.  Was  not  the  plaintilf  in  your  emplovinent  on  the  dav  of 

,  1!*    y  -  J 

'2  Was  not  the  iilaintiff  injured  on  such  day  by  the  breakini;  of,  etc., 
or  how  otherwise'/  o     >     v,., 

a.  Do  j-ou  personally  see  t,>  and  superintend  the  condition  of  vour 
ways,  works  machinery,  and  plant/  If  not,  set  out  the  name  "and 
'lescriptioii  of  the  person  to  whom  you  have  entrusted  this  duty. 

4.  Was  not  the  plaintitf  working  under  the  suijcrintendence  o'f 

at  the  time  ot  the  accident,  and  was  not  the  sahl  entrusted  bv 

you  with  superintendence  over  the  |.laintilfV  If  not,  under  whose 
superintendence  was  the  jilaintitr  working  at  t!ie  time  of  the  accident '' 

o.  Was  not  the  plamtilf  bound  to  conform  to  the  orders  or  directions 
ot  ,  also  a  workman  in  vour  employment? 

G  As  reganls  the  plant,  which  the  plaintitf  alleges  in  his  particulars 
ol  .iemand  in  this  action  w.;s  defective,  wlio  was  responsible  for  seein-' 
that  It  was  kejit  in  proper  condition '/ 

..  Did  you  receive  a  report  concerning  the  jilaintiff's  accident  from 
.luy  one  .■-  \\as  such  rejiort  verbal  or  in  writing?  If  verbal,  set  out 
the  same  fully;  if  in  writing,  set  it  out  .sufficiently  for  sulisenuent 
identitii'ation.  ' 

5.  Where  did  you  obtain  the  machine  (or  jilaut)  wliicli  broke  and 
injured  the  plamtilV?  How  long  had  vou  been  in  po.ssession  of  if>  Had 
it  Ix'cn  repaired?     If  yea,  when  and  bv  whoinv 

.;••  I>o  you  allege  that  the  plaintitf  was  guilty  of  any  negligence  con- 
tributing to  his  own  •■' '^    "•  -•;..■'.     °  ^ 


iiijury  ?     If  yea,  set  out  fully  in  what  resists  you 


allege  the  iilaintiff  to  have  been  nealigent. 

10.  Did  you  nut  receive  a  registerc^i  letter  (or  a  letter)  on  or  about 
day  of  ,  11)     ,  sent  by  or  on  behalf  of  the  plaintiff, 

your 


the 

giving   you 
possession  ? 


notice  of  his  injury?     Have    you    this   letter   in 
If  not,  what  has  become  of  it? 


nul^Mnnnffln^"ri"°''.'r  ■*■■'■  °^'>'  '"tended  as  samples  of  the  kind  of 
questions  often  asked  in  these  actions. 
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APPENDIX   F. 

Form  of  Affidavit  to  obtain  a  writ  of  Certiorari  to  remove  a 
case  from  a  County  Court. 

Jii  the  Hijili  Court  of  Justice, 

i'^i"l^':r"''"S£;  oath  .rt.1  say  as  follows 
•  O,/''  '^    last  I  was  served  with  a  sum.nons  wh.-h  ap,car  ■    to 

.s„^."acopy''f%vhich  summons  is  hereto  am^e.ed  markcl  A.    and 
,iuiii.r  II  copy].  iviiticulars  of  .lemand  annexed 

'"f-i  »m  tl»  pcr.on  ».enti.«cl  »n.l  r.ferrrf  tu  by  the  „....e  ot  A.  U. 
i„  thcrai.!  ■™'"r:„';»il';"'S  "i  that  «-ver.al  Jifficnlt  que.tion.  ..r 

tit  one  to  be  tnecl  m  H'^^^^f^'^.'.So  .arise  [here  state  distinctly 

''1  7t?:  wll^I^eS'ii^'vS^i'^lieve  that  I  have  a  good  defence 
to  tiie  said  action  on  its  merits.     ^^^^^^^  ^^^^ 

Datetlthis  day  of  ,  1!>    • 


APPENDIX  G. 

rorm  of  Notice  of  Payment  into  Court  with  a  Denial 
of  Liability. 

the  sum  ot  t  m  "       ..iiintifTs  claim  as  relates  to  (here  lUscrilx: 

'•"  Inf  firther  take  uotice  that  notwithstanding  sueh  payment,  the 

'^trn^fSi^tatlroSk    the  address  of  the  said  defendant  is 

as  follows  {date  the  address].  ^^  ^    ^^^^  above-named  defendant 

Dated,  etc.  •      ^^^^^  ^_  p  ^  solicitor  for  the 

above-nameil  defendant]. 

To  the  Registrar  of  the  Court,  and 

to  A.  B.,  'he.  above-named  plaintifl. 


m 


^8()  ArrKNDix  II. — Forms. 

ArPKNl>TX   H. 
Forms  of  Special  Defence  and  Counterclaim 

'J'akk  sotick  tliat  the,  ilcfoiulant  intemls  at  the  hearin<;  of  tliis  action 
to  claim  a  sct-otf  [or,  to  set  up  a  cDuntcr-claim]  against  tlic  plaintifTs 
clctnaiid,  the  particulars  of  which  arc  annexed  hereto. 
Dated  this  day  of  ,  19     . 

the  (lofendaut  [or,  's  solicitor]. 

Take  notice  tiiat  the  defendant  intends  at  the  hcarinr;  of  this  action 
to  sivo  in  evidence  or  rely  ui>on  the  following  ground  of  defence 
Dated  tiiis  day  of  ,  l!t     . 

„,,.,.  ,  tiio  defendant  [o/-, 'sRulicitorl. 

lo  the  l!ej;istrar  of  the  Court. 

Tliat  the  defendant  was  an  infant,  within  the  a-e  of  twonty-onc 
years,  when  tlie  siipiuwd  elaini  arose,  and  that  ho  was  born,  as  he 
believes,  at  ,  in  the  county  of  ,  on  the  day  of 


That  the  eiaiin  for  whicli  the  liefendant  is  suininoned  is  barred  l)v 
a  Statute  of  Limitation  (•!;!  &  44  Viet.  c.  4L',  s.  4). 

That  no  notice  of  the  alleged  injury  was  given  to  the  .lefendant 
pursuant  to  4:\  it  44  Virt.  e.  4L',  s.  4. 

That  the  defendant  is  now  [or,  tiiat  she  was  at  the  time  when  the 
supiKJsed   claim  arose]  tiie  wife  of  ,  of  .     And  that   she 

was  married  to  him  at  ,  in  th.-  county  of  ,  on  the 

day  of  ,  and  that  he  resides  at  in  the  county  of 


APPEXDIX   I. 

Form  of  Application  for  Assessors. 

T/ic  KiDiiloijcru'  LiahUilij  Act,  1880. 
In  the  (^)unty  Court  of  , 

holden  at 

Between  A.  B Plaintiff, 

anil 

^-  ^ Defendant. 

The  plaintitr  [or  ilefendant]  apiilios  to  have  an  assessor  [or  assessors] 
appomted  to  ..ssist  the  Court  in  ascertaining  the  amount  of  compen- 
sation to  beawanled  to  the  plaintiff  shouM  the  judgment  te  in  his 
favour,  and  he  siil)niits  the  names  of  the  following  jhtsous  who  have 
rNi-.rcsHed  their  wiilin-uess  in  writing  to  act  as  assessors  should  they 
be  appointed  :  '' 
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as 


[nn-r  s'-C   viil    iKimcn,  fi-Wms-s,  and  ocnijxilions   of  the  /x-rsn/i.s 

"u/r'nu-   .lofonilant  [or  i.laiutifll  cnnsentH  t,.  the  apiK.intmcnt  of 

■inv  of  the  persons  above  named  to  act  as  assessors  in  this  action  ai 

i.p'.x'ars  bv  his  consent  thereto  file.1  herewith.  ,  e    a  ,  ,a 

' '  '  plaintiff  [or  dcfciidaiitj. 

Datt      ''is  day  of  ,  10     . 


APPENDIX   K. 
Form  of  Application  for  New  Trial. 


In  the  (.Aiunty  Court  of 
holden  at 

A.  15.     . 


Plaintiff, 


C.  1). 


and 
Defendant. 

Take  notice,  that  on  (z)  ,  the  .lay  'if  ,  !!>    ,  an 

application  will  be  made  on  behalf  ot  the  p  aintill  [or  defendant],  a 
thi  sittin-  of  the  Court  for  .an  order  directing  that  the  verdict  and 
iudc'ment "entered  herein  on  the  d.av  ot  ,   19     ,  may  he 

set  aside,  and  that  a  new  trial  t)e  ordered  between  the  parties  on  the 

I'ullowing  grounds :  .      . ,         r       ^i    ..  .i. 

That  the  verdict  was  against  the  weight  of  evidence  [or,  that  the 
iud^'e  misdirected  himself  on  a  point  of  law  to  wit-or  th;.t  the 
■nnount  of  the  damages  was  excessivc-or,  that  the  plaintiff  (or 
,lefendant)  has  since  the  trial  discovered  fresh  evidence  not  obtainable 
l,y  reasonable  diligence  at  the  time  of  the  trial]. 

'Dated  this  day  of  ,1'.'     •„,,..  ,,       ,■,•«• 

A.  B.,  Solicitor  to  the  i)lamtilt 

[or  defendant]. 

To  the  Registrar  and  C.  D., 

the  defendant  [or  plaintifl']. 


APPENDIX  L. 
Form  of  Notice  of  Appeal. 

In  the  High  Court  of  Justice, 
(King's  Bench  Division). 

On  Appeal  from  the  County  Court. 

Between  A.  B Plaintiff, 

and 
(_\  D Defendant. 

(u)  Where  the  other  party  does  not  consent,  or  where  the  other  party 
has  filed  an  application  for  the  appointment  of  assessors,  strike  this 
paragraph  out. 

(A  Insert  the  dale  of  the  first  sitting  of  the  Court  after  twelve  clear 
days  from  the  judgment.  The  notice  must  be  served  seven  clear  days 
before  the  date  of  such  sitting. 


II 


ifltitii 


nss 


ArrKxnix  M. 


Takk  NOTir':  that  tliis  liunciuralilc  C<mit  will  Ik-  iiuivcil  mi  tlio  («) 
''•''>■  of  ,  1!^     .  IT  as  so  soon  tliproaftcr  a.s  counsel  can   Ixi 

heard  i>y  Mr.  ,  of  counsel  for  the  dcfeniant,  for  an  order  directing 

that    the  verdict    and   judgment  entered    herein  on  the  .lay  o? 

,  I'J     ,  may  be  set  aside  and  judgment  entered  for  the  defendant, 

or  that  a  new  trial  may  be  had  between  the  parties  on  the  followin" 

grounds:  " 

That  there  was  no  evidence  of  any  defect  in   the  ways,  works, 

machinery,   or   plant    connected    with    or   used    in    tlie   defendant's 

business. 

Or, 
That  there  was  no  evidence  tliat  the  plaintilfs  injury  was  caused 
by  the  negligence  of  any  jierson  in  the  defendant's  empjoy,  who  had 
suiierintendence  entrusted  to  him,  wliilst  in  the  exercise  of  such 
suix;rintcndence,  or  for  whom  the  defendant  was  liable  under  the 
Kmploycrs'  Liability  Act,  1800. 

Dated  the  day  of  ,  19     . 

(Signed) 
To  the  plaintiff,  and  to  K.  F., 
his  solicitor. 


Liability  of 
employers 
t(i  w(>r!:uien 
for  injurie-. 


APPENDIX   M. 

WOllKJIEN'S  COJIPEXSATKIN    Af'T,   HiOti. 

(<i  Edw.  7,  Cap.  58.) 

All  Ad  ffi  amsfilidafe  and  uinend  the  Law  ivifh  rfs/iert  to 
Compenaatioii  to  Workmen  for  Injuries  snffired  in  the 
miirsr  of  their  Enijiloymi^nt.        [21st  December,  l!)0(i.] 

Be  it  enacted  by  the  King's  most  Excellent  Jlajesty,  by 
and  with  the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal,  aud  Commons,  in  this  jiresent  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows  : 

1.-  '1.)  If  in  any  employment  personal  injury  by  accident 
arising  ou.  :)f  and  in  the  course  of  the  employment  is  caused 
to  a  workman,  his  employer  shall,  subject  as  herein-after 
mentioned,  In;  liable  to  pay  connx'nsation  in  accordance  with 
the  First  Schedule  to  this  Act. 
(•-'.)  Provided  that— 

(a.)  The  employer  shall  not  be  liable  under  this  Act 
in  respect  of  any  injury  which  does  not  disable 
the  workman  for  a  period  of  at  least  one  week 
from  earning  full  wages  at  the  ^vork  at  which  he 
was  employed : 

(fl)  Give  eight  clear  days'  notice. 
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(b.)  When   tlie   injury    was   caUMe.l    by   the    personal  Appndx. 
iie<;li;j;euce  or  wilful  act  uf  the  cmiiloyer,  or  of 
some    person    for    whose    act    or    default    the 
employer   is    responsible,   nothing   in    this   Act 
shall  atlcet  any  civil  liability  of  the  employer, 
but  in  that  cWe  the  workman  may,  at  his  option, 
eitnei-   claim   conii>ensatioii   under   this   Act  or 
take   proceedii'fjH   indeix-'udently   of    this    Act ; 
but  the  employer   Bhall   not   lie  liable   to   jiay 
comi>euBation    ior    injury    to    a    workman    by 
accident  arising  out  of  and  in  the  course  of  the 
employment   lK)th   indeiKMidiiitly    of    ami    also 
under  this  Act,  and  shall  imt  be  liable  to  any 
jjroctedings   imleiiemlontly  of  this  Act,  except 
in  case  of  such  personal  negiijience  or  wilfid 
act  as  aforesaid : 
(c.)  If  it  is  proved  that  the  injury  to  a  workman  is 
attributable  to  the  serious  and  wilful  misconduct 
of  that  workman,  any  ct)rapensation  claimed  in 
resju'Ct  of  that  injury  shall,  unless  the  injury 
results  in  death  or  seriotis  and  permanent  dis- 
ablement, be  tlisallowed. 
(;'..■)  If  any  ipiestion  arises  in  any  proceedings  under  this 
Alt  as  to  the  liability  to  pay  comjHinsation  imdcr  this  Act 
(including  any  question  as  to  wiiether  the  jK'rson  injured 
is  a  workman   to  whom  this  Act  applies),  or   as  to   the 
amount  or  duration  of  comiiensation  under  this  Act,  the 
question,   if    not   settled   by   agreement,   shall,   subject   to 
the  provisions  of  the  First  Schedule  to  this  Aci,  Ik;  settled 
liy  arbitration,  in  accordance  with  the  Second  Schedule  to 

this  Act.  ,        .       ,.    .     , 

(4.)  If,  within  the  time  herein-after  in  this  Act  limited 
for  taking  proceedings,  an  action  is  brought  to  recover 
damages  independently  of  this  Act  for  injury  caused  by  any 
accident,  and  it  is  determincil  in  such  action  that  the  injury 
is  one  for  which  the  employer  is  not  liable  in  such  action, 
but  that  he  would  have  been  liable  to  jiay  compensaticjii 
under  the  provisions  of  this  Act,  the  action  shall  be  dis- 
misseil ;  but  the  court  in  which  the  action  is  trieil  shall,  if 
the  piaintitf  so  choose,  proceed  to  assess  such  compensation, 
but  may  deduct  from  such  comjiensation  all  or  part  of  the 
costs  which,  in  its  judgment,  have  been  caused  by  the 
plaintilT  bringing  the  action  instead  of  proceeding  under  this 
Act.  In  anv  proceeding  under  this  sub-section,  when  the 
court  assesses  the  comjiensation  it  shuU  give  a  certiticate  of 
the  conii)cnsation  it  li;is  awardeil  and  the  directions  it  has 
given  as  to  the  deduction  for  costs,  and  such  certificate  shall 
have  the  force  and  etl'cct  of  an  award  under  this  Act. 

(5.)  Nothing  in  this  Act  shall  attect  any  i>rocecding  for 
a  tine  under  the  enactments  relating  to  mines,  factories,  or 
workshops,  or  the  application  of  any  such  fine. 

2.— :i.)  Proceedings  for  the  recovery  under  this  Act  <"(  Jl^^,^'" 
conijiensatiou  for  an  injury  shall  not  be  maintainable  unless  procet-aings. 


E.L. 


O 


ii   Y 


»il»0 


Al'I'KNDIX    M. 


AppndX.  uuliLC  of  tliu  acciileiil  has  bt'oii  f^ivt'li  ii!<  kikhi  as  iiracticiiblt' 

afiiT  till'  liiippehiiii;   tliiTfof  aii<l    bt'luic   tlio  wurkiiiaii   lias 

Vdlmitarily  k'ft   the  I'lniiloyiiu'iit  in  whiili  lie  was  uijurcil, 
unci  iiuk'ss  llic  claim  fur  niiii|ifiisiilkm  with  rcsiK'ct  to  such 
accident  has  lici'ii  made  within  six  months  from  the  occnr- 
rencc  (if  the  accident  caiisin;,'  the  injury,  (ir,  in  I'aso  of  death, 
uilhin  six  iii.mths  from  the  time  of death  : 
I'rovided  always  that  — 
(^a.;  the  want  of  or  any  defect  or  inaccuracy  in  such 
notice  shall  not  he  a  har  to  the  maintenance  'if 
such  iiroceedinjjs  if  it  is  found  in  the  jiroceediims 
f<ir  settling'  tiie  claim  that  the  empUiyer  is  not, 
or  Would  not,  if  a  notice  or  an  amended  notice 
were  then  j^iven  and  the  hearing  jxistpoued,  be 
ITCjudiced  in   his  defence   hy  tlic  want,  defect, 
or   inaucmacy,   or   that    such    want,   defect,  or 
inaccuracy  was  occasioned  hy  mistake,  absence 
from  the  I'nited  Kinjidom,  or  other  reasonalile 
cause  ;  and 
(h.)  the   failure   to   make   a    claim   within   the   jieriod 
above  siiecilied  siiall  not  lie  a  bar  to  the  main- 
tenance of  such  jiroccedinj^s  if  it  is  found  that 
the  failure  was  occasioned  by  mistake,  absence 
from  the  Unitcil  Kingdom,  or  other  reasonalile 
cause. 
{-.)  Notice  in  respect   of  an  injury  under  this  Act  shall 
-ivc  the  name  and  address  of  the  ]ierson  injured,  and  shall 
state  in  ordinary  lan<;uage  the  cause  of  the  injury  and  the 
date  at  which  the  accident  happened,  and  shall  he  served  on 
the  employer,  or,  if  there  is  m.jre  than  one  employer,  ujion 
one  (jf  such  employers. 

(;!.)  The  notice  may  Lc  served  by  dcliveriui,'  the  same  at, 
or  sending  it  by  post  in  a  registered  letter  addressed  to,  the 
residence  or  place  of  business  of  the  person  ou  whom  it  is  to 
be  served. 

^•1.)  When'  the  employer  is  a  Iwdy  of  persons,  corporate 
or  unincoiiiorate,  the  notice  may  also  "be  served  by  delivering; 
the  same  at,  or  by  sending  it  by  p  ist  in  a  rcsis'tered  letter 
addressed  to,  the  employer  at  the  otiice,  or,  if  tiiere  be  more 
than  one  otiice,  any  one  of  the  otlices  of  such  bodv. 


i'.'nti:i(  tint; 
out. 


3.— ;I.)  If  the  lle;.'istrar  of  Friendly  Societies,  after  taking 
steps  to  ascertain  the  views  of  the  emiiloyer  and  workmen, 
(•e:lilles  that  any  scheme  of  comjicnsation,  licnctit,  or 
insurance  for  the  workmen  of  an  employer  in  any  employ- 
ment, whether  or  not  stxh  scheme  includes  other  employers 
and  their  workmen,  iiroviiles  scales  of  coiuiiensatiou  not  "less 
favourable  to  the  workmen  and  their  deiiendants  than  the 
c.Tres|„uidin;j;  scales  contained  in  this  Act, , and  that,  where 
the  scheme  provides  for  contributions  by  the  workmen,  the 
scheme  confers  benefits  at  least  equivalent  to  tliose  con- 
tributions, in  addition  to  tlie  benefits  to  which  the  workmen 
UDuld  have  been  entitled  under  this  Act,  and  that  u  majoiity 
l^to  be  ascertained  by  ballot)  of  the  workmen  to  whom  the 
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.srlifiiii'  is  iipiilicable  are  iu  I'avour  ot'  such  (tc'lit'iiii',  tlit-  Appndx. 
iiii|iliiyL'r  may,  whilst  tlic  cortiticute  i»  iu  lorct,  coutriict  ^~~ 
witii  any  (if  his  wurliiucii  tiiat  tiie  provisions  of  tlie  scheiuu 
sliall  lie  substitiitL'il  for  thu  jirovit^ioiis  of  this  Act,  iiiul 
tiifreniKiu  till!  eiinihiyiT  siiail  lie  iiahlo  only  in  acconliiuce 
with  the  selienie,  but,  save  as  aforesaid,  tliis  Act  shiill  apply 
nutwitiistauiliii;^  any  contract  to  the  contrary  made  after  the 
lomiiu'iK  enient  of  this  Act. 

{\1.)  The  registrar  n'ay  give  a  certificate  to  expire  at  the 
end  of  a  limited  period  of  not  le.>s  than  live  years,  and  may 
frnni  time  to  time  renew  with  or  without  moditicatiims  such 
a  certilicate  to  expire  at  the  end  of  the  period  for  which  it  is 
renewed. 

(.J.)  No  scheme  shall  be  so  certified  which  contains  an 
nbli^atidii  upon  the  workmen  to  join  the  scheme  as  a 
rondition  of  their  Idriui;,  or  which  ihies  not  contain  pro- 
visions enabling  a  workman  to  withdraw  from  the  scheme. 

(1.)  If  complaint  is  made  to  the  Registrar  of  Friendly 
Societies  by  or  on  liehalf  of  the  workmen  of  any  employer 
that  the  benelits  conferred  by  any  scheme  no  longer  conform 
to  the  conditions  stated  in  sub-section  (1)  of  this  section,  or 
th;it  the  provisions  of  such  scheme  are  bt'ing  violated,  or 
that  the  scheme  is  not  lieing  fairly  administereil,  or  that 
sitisl'actoiy  reasons  exist  for  revoking  the  certilicate,  the 
ri'gistrar  shall  examine  into  the  tomplaiiit,  and,  if  satistied 
Ihut  good  cause  exist  for  such  complaint,  shall,  unless  tlui 
cause  of  comiilaint  is  removed,  revoke  the  certilicate. 

(,0.)  When  a  certificate  is  revoked  or  expires,  any  moneys 
or  securities  held  for  the  jiurpose  of  the  scheme  shall,  after 
due  provision  lias  been  made  to  discharge  the  liabilities 
already  accrued,  !«  dislributed  as  may  lie  arranged  between 
the  employer  and  workmen, or  as  may  be  detcrniined  by  the 
llcgistiar  of  i'Viendly  Societies  in  the  event  of  a  difference 
of  opinion. 

(<!.)  Whenever  a  BcLeme  has  been  certitied  as  aforesaid, 
it  shall  be  the  duty  of  the  employer  to  answer  all  such 
inquiries  and  to  fiiriiish  all  such  accounts  in  regard  to  the 
scheme  a^i  may  be  maiio  or  required  by  the  Kegistrar  of 
friendly  Societies. 

(,7.)  The  t'hief  Registrar  of  Friendly  Societies  shall  include 
in  his  annual  rejKirt  the  particulars  of  the  proceedings  of  the 
Uegistrar  uuder  this  Act. 

(8.)  The  Chief  Registrar  of  Friendly  Societies  may  make 
regulations  for  the  purpose  of  carrying  this  section  into 
effect. 

4. — (I.)  Where  any  person  (in  this  section  referred  to  as  Sub-con- 
tlie  principal),  in  tlie  course  of  or  for  the  purpose  of  his  "  ''^ 
trade  or  business,  contracts  with  any  other  person  (in  this 
section  referred  to  as  the  contiactur)  for  the  execution  by 
or  uuder  the  contractor  of  the  whole  or  any  part  of  any 
work  undertaken  by  the  principal,  the  ])riiicipal  shall  be 
liable  to  pay  to  .any  workman  employed  in  the  execution 
of  the  work  any  comiieusation   uuder  this  Act   which  he 
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Appndx.  wiiiilil  liiivi'  \ifvu  liiililr   tci  ]iMy  if  tli^it  Wdikinan  IjuiI  Ikcu 

iiuriicilialcly  rliipliivcil  liy  liilii ;   itllil    wlicrf  <iilii|K'liN:itiiiii    i» 

rhiiiiK'd  I'riiiTi  cr  |ir(Ki'i'<liiij;K  nrc  tiiUi'ii  ;ii;:uiiKt  tlic  |iriiifi])al, 
llifii,  ill  tlic  appliciitiiin  nf  his  Ail,  ivk-reiiiTs  ti>  tln^  prin- 
ri|iiil  shall  he  siilmtitiltcd  I'lir  iiffrrliccs  t(i  ihi'  ('lri|ilnjiT, 
••N(i|i|  tiiat  tlir  aiiimmt  of  (ciniiicnsatiim  shall  lie  "alciilatccl 
with  ri'lrrcinc  tn  the  t'liriiiiifis  nl'  the  workman  iiMiler  tin' 
fiii|iloyt;i-  l)y  whom  lit'  in  imiiii'diatt'ly  I'liijiloywl : 

I'mviiKd  that,  wlnri'  the  contract  relates  tn  threshiii;:, 
]'hiii;;hiiiu'.  i>r  other  at;riiultiiral  work,  ami  tlie  contraetor 
|iro\iili's  aihl  uses  macliiliery  ilrivL'ii  hy  inechaiiical  imwer 
I'cr  the  |iiir]"is('  ot'  such  w^rk,  lie  ami  he  alniie  shall  he  liahle 
iiihler  this  Act  to  pay  eomjioiisatioii  to  atiy  wurkman  eiii- 
]iliiyeil  hy  him  mi  such  work. 

(■_'.)  Where  the  iiriiiei])al  is  liahle  to  jiay  compensiifion 
miller  this  seetion,  he  sliall  he  entitled  to  he  indemnitied 
liy  any  [HTson  who  would  have  Ihtm  lialile  to  pay  romi>en- 
satioM  to  the  workman  indejiendently  of  this  seetion.  and 
all  nuestioiis  as  to  the  riuht  to  and  anumiit  of  any  siii  h 
indeiiinity  shr.ll  in  default  of  a|zreei:ient  ho  settled  hy 
arliitralion  uniler  this  Act. 

('■'•)  Nothing  in  tliis  seitioii  shall  he  eonstnied  as  pre- 
velllin^  a  workman  recoveriiej;  eonnn'iisation  under  this  Act 
fnnii  the  eniitractor  instei»d  of  the  principal. 

(I.)  'I'his  M'etioii  shall  not  apply  in  any  case  where  tlie 
atcident  occurred  elsewhere  than  on,  or  in,  or  ahoiit  jiremises 
on  whieh  the  principal  lias  umlertaken  to  execute  the  work 
or  which  are  otherwise  under  his  control  or  iiiaiiairenient. 


I'roviyi'in  .18 

I  mikriiiii.y 
"i  fiiipl'-yfr. 


5. —  (I.)  Where  any  emphiyer  has  entereil  into  a  contract 
with  any  insurers  in  respect  of  any  lialiilily  under  tiiis 
Act  to  any  wiprkman,  then,  in  the  event  of  the  employer 
Iiecoiiiint:  hankrupt,  or  iiiakin;;  a  coni]Hisition  or  arraii<;e- 
meiit  with  his  creditors,  or  if  the  emjiloyer  is  u  company 
in  the  event  of  the  conijiany  liavini:  commenced  to  he 
wound  lip,  the  rights  of  the  emjiloyer  asjainst  the  insurers  as 
lesjK'cts  that  liahility  shall, notwitlistandiii<;  anything  in  the 
enactments  relatiuf;  to  liaiikruptcy  and  llie  wiiidin;^  up  of 
col  1 1  [lai  lies,  he  transferreil  to  and  vest  in  the  workman,  and 
iijion  any  such  transfer  the  insurers  sliall  have  the  same 
riiihts  and  remedies  and  he  suhject  to  the  same  liabilities 
as  if  they  were  the  employer,  so  however  that  the  insurers 
shall  not  lie  under  any  ;;;reater  liahility  to  the  workman 
than  they  would  have  heen  under  to  the  employer. 

('_'.)  If  the    liahility  of  the  insurers  to    the  workman  is 
less  than  the  liahility  of  the  emjiloyer  to  the  workman,  the 
Workman   may  ]>rove  for  the  halance  in  the  haiikruiitcy  or 
liijilidntion. 
r,i  &:..;  Vict.      (.'!.)  There    shall    be    included    aiimnj;    the   debts    whicli 
v'I^ojMlI    '""''''■  "-wtion  one  of   the  I'rcferential   Payments  in  Bank- 
i.."t)(i.  ruptcy   Act,    188S,    and    section    four  of  the    Preferential 

Payments  in  15aukrii[itcy  (Ireland)  Act,  1HS!I,  .are  in  the 
dlstnhution  of  the  projierty  of  a  hankriijit  ami  in  the  dis- 
tribution of  the  assets  of  a  coiniiaiiy  being  wound  up  to 
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!,<■   j.;iiil    ill    piidiity   !■>   :ill    ntlicr  .lilitd,  tlio   iininiint,   iint  AppndX. 

cxi  (Tcliiij:  ill  liny  iiiclivi.jiiul  ciisc  one  Imiidriil  |HpiiiMi!<,  due 

ill    ns|K'(t   lit'    any    conUH'tiHiitinn    tl.c    li:iliility    wluTcfur 

an  riii'il  iK'furo  the  diiti!  of  tlu'  ri'cciviin;  nicler  <>t  tliu  date 

!■(  tlif  (■ciiiiliKiici'liieiit  of  tiic  wiridiiit;  up,  iilid  tliosi;  Act-t 

and  tli<i  I'lcfcrci.iiiil  I'ayinfiifs  iu  Haiikniiitcy  Auiriidincnt  ""j^''' ^'i''- 

Alt.  Irt'.i;,  shall  have  fil'tTt  ari'urdiii^ly.     WhiTo  the  com-'' 

IKiisatiiin  is  a  wifUly  i)ayim'nt,  the  Minoiiiit  due  in  I'csiiict 

tlirrfnf  siiail,  fill-  the  |piiri«'si's  of  this  iirovisicm,  lie  talccu 

to  l)f   the  aTiKiuiit  <if  the  hiiiiji  sum  for  which  the*  weekly 

jiiiyiuent  couM,  it'  reclrcinahlo,  h;  redeemed  if  the  eiupiiiyer 

made    an   applieation    for    that    purpose    under    the     First 

Schi  dule  to  this  Art. 

(4.)  In  till!  case  of  tiio  windiiii;  up  of  a  company  witiiiu 
the  inoaliinj;  of  the  Stannaries  Act,  IKS",  such  an  amount  so  fc  .-.i  Vi.  i. 
lis   iiforisaid,   if   the  coinjicnsatioli   is   jiayable    to  a  miner '■^•'• 
..r  the  deix'ndants  of  a  miner,  shall  have  the  like  priority 
lis  is  lonfcrred  on  \va<;es  of  miners  hy  section  nine  of  that 
A(  t,  and  that  section  shall  have  etfect  accordin'.'ly. 

(."(.)  The  jirovisions  of  this  section  with  respect  to  prefer- 
ences and  priorities  shall  not  ajiply  where  the  bankrupt  or 
the  company  Win^'  wound  up  has  entered  into  sie'li  a  con- 
tract with  insurers  us  aforesaid. 

(*!.)  This  section  shall  not  ajiply  where  a  conip.iny  is 
wound  up  voluntarily  merely  ior  the  purposes  of  recon- 
struction or  of  amalgamation  with  another  company. 

e.  Where  the  iniurv  for  wliicli  compensation  is  pavable  RpmoJie' 
under  this  Act  was  caused   under  circumstances  creatine:  n 


bot>)  aRiliiHt 
emplnjiT 


employer  to  ana 

atrmgcr. 


le-^al  liability  in  some  i)erson  otiier  than  the 

pay  damages  in  resjiect  thereof — 

(1.)  The  workman  may  take  proceetlini^a  Iwth  ajiainst 
that  person  to  recover  daiua<;es  and  against  any 
jierson  liable  to  pay  compensation  under  this 
Act  for  such  coniiiensation,  but  shall  not  bo 
entitled  to  recover  both  damages  and  comiicn- 
-sation ;  and 
('_'.)  If  the  workman  has  recovered  compensation  under 
this  Act,  the  jx-rson  by  wliom  tlie  Comjiensatioii 
was  paiii,  and  any  jHirson  who  has  been  culled 
on  to  jiay  an  indemnity  under  the  s"ction  of 
this  Act  relatincc  to  sub-contracting,  shall  1h: 
entitled  to  k'  indemnified  by  the  jxTfon  so 
liable  to  pay  damages  as  aforesaid,  ami  all  ques- 
tions as  to  the  riglit  to  and  amount  of  any  such 
indemnity  shall,  in  default  of  agreement,  be 
settkd  Liy  action,  or,  by  consent  of  the  parties, 
by  arbitration  under  this  Act. 

7. — (1.)  This   Act  shall  apply  to  mnstcrs,  sciimen,  and  Api.ii.aiiuii 
apprentices  to  the  sea  service  and  apjircntices  in  the  sen-  ^^jul^n" 
iishing  service,   provided  that   such  iiersona  are  wc-rkmen 
within  the  meaning  of  this  Act,  and  are  members  of  the 
crew  of  any  ship  registered  in  the  United  Kingdom,  or  of 
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AppndX.  liny  iitlicr  llrilihli  ^lli|l  nr  vt'hKi'l  nl'  which  tlic  owner,  or  (it' 

liu'ic    is   iiioii'  tlinn  one  nwiifi)  lijr   niiinii;;in^  nwncr,  nr 

ItiHIi^i^cr  irsjdrs  or  ims  |ji><  |irilii  i|>;il  jilncc  iif  lii|i>ilil'KK  in  tlir 
L'nitcil  Kinijiloni,  Nulijcct  to  tlic  iollowiii;:  nuMliticntionH:    - 

(ii.)  'I'lic  noliii'  of  iii'ii.lt-Mt  iind  till'  chiiiji  lor  ioiu|h  ii- 
Hiition  may,  I'xci'iit  whrri'  the  jHTKon  iiijiircil  is 
tlif  iniiHicr,  In-  Ni'ivi'il  on  tin-  Tnimtcr  of  tlic  sliip 
;is  if  In:  wtTc  till'  fni|iln,(T,  Imt  wlicri-  tliu 
iHcicli'iit  JiapiicMCil  Mnil  I  IK'  iinapicity  coni- 
nirncod  on  lioard  tlic  siii|<  it  hIimII  not  Im-  iiccch- 
Miry  to  j:ivc  iiny  notice  of  the  ncciilent : 

[\i^  III  till'  CMS"  of  tlie  ihiitli  of  tiio  master,  coaiiiiin.  or 
ii|>prentire,  the  chiini  for  eoii)]H.'ii.siitiiin  Khiill  he 
ni;iile  within  six  months  after  news  of  tlie  ilciitli 
li;!s  lieen  rereiveil  hv  the  cinimant : 

{'.)  Wliire  an  injiirril  master,  sciiiiian,  or  npiirentice  is 
ilisch,nj.'ci|  or  lift  hchiml  in  a  Hritinli  posMession, 
or  ill  a  lorcinu  coiintry,  ile]insitioMs  ics|icctiii;; 
the  circumstances  .iiiil  nature  of  the  i'ljuiy  iniiy 
1"  taken  liy  any  Juiliie  or  nia'iisii  ac  iu  the 
iiritish  |insses^iou,  ami  hy  any  Hiitisii  consular 
olliccr  in  the  foreijin  country,  and  if  so  taken 
shall  ho  transmitted  by  the  imtsoii  hy  whom 
thev  arc  taken  to  the  Hoard  of  Trade,  and  micli 
depositions  or  eertitiej  copies  thereof  shall  in 
any  procecdinus  for  eiiforcini;  tlie  claim  In- 
admissihie  in  evidence  as  provided  bj'  Kcctions 
six  hundred  and  ninety-one  and  six  hundred 
"Mil.  and  ninety-live  of  the  Merchant  Sliijipiuj;  Act, 

l>s'Jl,and  those  sections  shall  apply  accordiiiiily  : 

[i\^  In  the  case  of  the  death  of  a  master,  seaman,  or 
apprentice,  leaving  no  de]X'mlants,  no  comiH'ti- 
sation  shall  lie  piiyalile,  if  the  owner  of  the  ship 
is  under  the  Merchant  Shippiie^  Act,  1H1>  I,  liable 
to  ]iav  the  expenses  of  burial  : 

(v.)  The  weekly  jiaynienl  shall  not  be  |>ayable  in  resjiect 
of  the  jieriod  during  which  the  owner  of  the  ship 
is,  under  the  Merchant  Shi|iiiin<;  Act,  IhlM,  as 
ameiidetl  by  any  subseipient  enactment,  or  other- 
wise, liable  to  defray  the  exiK'Hses  of  maintenance 
of  the  injured  master,  seaman,  or  apjirenticc: 

(f.)  Any  sum  payable  hy  way  of  com|K'nsatioii  by  the 
owner  of  a  ship  under  this  Act  shall  1k'  paid  in 
full  notwithstiiiiding  anything  in  section  live 
hundred  and  three  of  the  Merchant  Shijiping 
Act,  l.S'.t)  (which  relates  to  the  limitation  of  a 
shijiowner's  liability  in  certain  cases  of  loss  of 
life,  injury,  or  damage),  but  the  limitatii'n  on 
the  owner's  liability  imiKised  by  that  section 
shall  ajutly  to  the  amount  recoverable  by  way 
of  indemnity  under  the  section  of  this  Act  rc- 
iatiiig  to  remedies  bolli  agaiust  elnpioyci  aiid 
stranger,  as  if  the  iiidemnity  were  dania'j;es  for 
loss  of  life  or  jiersonal  injury  : 
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(;;.)  Suli-xTtioiiH    -Ji   i\u>\   (.'!)  nf  Mi'tiim  muc   liini'livl  AppndX. 

iiimI    m'vcill.v-riiiir    lit    the     M«ifl)llllt     Mii|',  HV^ 

Act,  l^^ltl  (wliiili  ri'l.itrs  t.i  the  nroviry  nl'  wj-ih 

iif  w:iim'ii  lipHt   witli   tliiir  "liili),  slinll   ■,\\>]i\y  hk 

ri'i«i«rls  iiriict^i'ilin^--  f«ir  tlif  riMnviry  ci'  .  niii|H'ii- 

Niiticiii   liy  (h'lKinlaulH  cf  niiistcrs,  HiaMicii,  iiml 

!i|  ]ir<'iitiii's  l(i«t   with   tlicir   hliip  iih  tlio   iipl'lv 

Willi  ifi|K'(t  til  |iri>i(ciliii'^H  tor  tl;(!  niciviry  'I 

wii:.'<w  due  to  M'iimcii  iUhl  aiPiirt'iitici" ;  iiml  pri'- 

ctTiliiii^H  fir  tii(«  rtMoviry  nf  ciiiiiiMMir-.itii'ii  (-IkiII 

ill   siuli    :i  i':ii-o   Ih'  lii.iiiitiiilialiic   it    the  rliiilii  is 

iiiailc  within  ci^litirii   iiiniitlis  til'  tin'  ijnti'  at 

wliiili  till-  •hi])  is  ili't  iiuil  to  hav((  lurii  \'*t  wiili 

all  haiiiln  : 

■_'.,i  Thin   Act    hhall  imt  njiply   ti«  fiirh  iiicnilicrs  nf    the 

1 II  \v  of  a  tinhiiij^  vcsiicl  a«  ari'  rciiiiiiicratr.l    liy  hharcs  in 

ihi-  |irolitn  or   tht-  urosn  oarnili;;H  of   tiic   working:  of   xiicii 

VCXN'I. 

{■'>.)  This  section  sliall  oxtfiid  to  [lilott.  to  whom  I'ait  X. 
of  thif  Mcrchiuit  Siiiiiiiin-^  Ac»,  IWtJ,  appliis,  as  if  a  pilot 
when  oniploynl  on  any  Mich  ship  as  afon'saiil  were  a 
seaman  ami  a  niemlKT  of  the  crew. 


a— (I.)  Where  — 

(i.)  the  ccrtifyinv'  snrue. 
anil   Workshop 


ipp<iintpil  uniler  *hv  Factory  Aiviiiiiniiiin 
ct,   llHll,   for   the  ilistrict    in  ' '  ''  ' ' 


I  Ad  t.i 
iniliiKtrUI 


which  u  Workman  is  employe  L  certifies  that  the  jiw.»..s. 
workiii.in  is  snfTerinj;  from  a  liisease  meiitioncl  i  riw.  7, 
in  the  Tliinl  Schednlo  to  this  Act  ami  is  therehy  c.  it. 
(lisalileil  from  earning  full  wa'^es  at  the  work  at 
wliicli  he  was  emphiyed  ;  or 
(ii.)  a  workman  is,  in  pursuance  of  any  sjx-cial   rules 
or    refjulatiiins   mailo  uiulcr   the    Factory   and 
Workshop  Act,  I'.tOl,  susjM-nded  from  his  usual 
employment  on  account   of  having  contracted 
any  such  disease ;  or 
(iii.)  the  death  of  a  workman  is  caused  hy  any  such 
disease : 
and  the  disepse  la  due  to  the  nature  of  any  employment  in 
which  the  workman  was  employed  at  any  time  within  the 
twelve  months  iireviims  to  tlie  date  of  the  liisalilement  or 
s\isi>ension,  whether  under  one  or  more  employers,  he  or  his 
ilcpendants   shall  be  entitled  to  comi*nsation  under   this 
Act  as  if  the  discape  or  such  sus|K'nsion  as  aforesaid  were  a 
i*>rsonal  injury  by  accident  arisini;  out  of  and  in  the  course 
of  t'lat  employment,  suhject  to  the  foUowini;  niodilications : 
(a.)  The  disablement  or  susi)ension shall  bo  treated  as  llie 

hapjiciiini;  of  the  accident : 
(b.)  If  it  is  jirovcd  that  the  workman  has  at  the  time 
of  enterini;  the  employment  wilfidly  and  falsely 
rei>resented  himself  in  writing;  as  not  havin'^  jire- 
vion=ly  suffered  from  the  disease,  compensation 
shall  not  be  payable; 
(c.)  The  conii>ensiitio'n   shall    Ix-   recoverable    from    the 
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lyci-  wliii  hist  cni] 


ilovcd  tlio  wnrkinaii  diiriii^ 


tlir  mM  twelve  iiiontli.s  in  tlie  eni|il(iyMient  id  the 
iiiituic  cii'  wliiili  the  (iifcasc  was  due  : 
I'n.viilol  tliaf— 

(i.)  till'  wiirkuKiii  (11-  his  (ieix>n<liuit8  if  m 
r(M|iiire(l  shull  furuisli  that  employer  with  sueli 
iiifnrmatiuii  as  to  the  uaines  aTid  addresses  of 
all  the  other  employers  who  employed  liim  in 
the  employment  diirim;  tlie  said  twelvemonths 
as  he  or  they  may  possess,  and,  if  such  infor- 
mation is  not  furnished,  or  is  not  sufticitnt  to 
enable  that  employer  to  take  i)roceedini;s  umlcr 
the  next  foUowiu^^  proviso,  that  employer  upon 
jirovini:  that  the  disease  was  not  contraeted 
whilst  the  workman  was  in  his  employment 
shall  not  he  iiahle  to  pay  couinensation ;  and 

(ii.)  if  tliat  em])loyer  alleges  that  the  disease 
was  in  fici;  contracted  whilst  the  workman  was 
in  the  employment  of  some  other  employer,  and 
not  whilst  in  his  em[iloyment,  he  may  join  such 
other  emjiloyer  as  a  party  to  the  arbitration, 
and  if  theallei.'  .tion  is  )iroved  that  other  employer 
shall  be  the  employer  from  wiiom  the  comjH'nsa- 
tion  is  to  l)e  recoverable;  and 

(iii.)  if  the  tlisease  is  of  such  a  nature  as  to 

1k'  contracteci    by  a  '_'radiial  process,  any  other 

employers,  who  during  the  said  twelve  iuomIIh 

employed  the  workman  in  the  employment    to 

the  nattnc  of  which  the  disease  was  due,  shall 

be  lialile  to  make  to  the  employer  from  wiiom 

compensation  is  recoverable  such  contributicns 

as.  in  (lefault  of  ai;riement,  may  be  determined 

iu   the  arbitration  under  this  Act  for  settling 

the  amount  of  the  ci>mpensation: 

(d.)  The  aiununt  of  the  compensation  shall  be  calculated 

with   reference     to  the  earnings  of  the  workman 

under  the  employer  iVom  whoui  the  compensation 

is  recoverable; 

(c.    'I'he  employer  to  whom  notice  of  the  death,  disable- 

nient,  or  sus|K'nsiou   is  to  be   given    shall  hv  the 

employer  who  last  em]iloyed  the  workman  during 

the  s:ud  twelve  months  in  the  employment  to  the 

nature  of  which  the  disease  was  due,  and  the  notice 

may  be  given  notwithstanding  that  the  worknum 

has  Voluntarily  left  his  eniployiuent ; 

t.)  If  an   em])loyer  or  a  workman    is   aLigrieved   by  the 

action  of  a  certifying  or  other  surgeon  in  giving  or 

refusing  to  j^ive  a  certiliiiite  of  disablement  or  in 

susju'iuhng  or  refusin;.;  to  suspend  a  workman  for 

I  he   |iurpose    of  this  section,    the   matter  shall   in 

aicordance  with  rcLiulations  made  by  the  Secretary 

of  State  be   leferied  to  a  medical    referee,   whose 

ilrciMon  shall  lie  Imal. 

2.)   If  the  workiuan  at    or   innuediatelv   before  the  date 
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of  the  (lisablciiunt  or  su4H'ii«ion  was  cinploycil  "i  •>">■  Appndx. 
,,r..ct>ss  niHitioneil  iii  tlie  sfco.i.l  cdlmim  ot  tlie  lliinl 
S.htHlule  to  this  Act,  and  tlic  .liwiise  toiitractcl  is  tlic 
.liscasc  in  tlie  first  cohnnn  of  that  Si'hi'<lnlo  sot  oi.ix.sitc 
the  aescrintiuu  of  tlie  process,  tiie  .lisease,  except  wliere 
tlie  ctrtifvins:  surgeon  certifies  that  in  las  opinion  the  dis- 
ease \'-as  "not  .lue  to  the  nature  of  the  employment,  shall 
he  deeniea  to  have  l>eeii  due  to  the  nature  ot  that  eniploy- 
iiient,  unless  the  eiiqilover  proves  the  contrary. 

(! )  The  Secretarv  of  State  may  make  rules  lesuUUiii^ 
the  duties  and  fees'  of  certifying  and  other  surgeons  (in- 
rluding  dentists)  under  this  section.  r  r     1 1 

(4)  For  the  purposes  of  this  section  the  date  of  disable- 
ment shall  Ik.,  such  date  as  the  certifying  surgeon  certihes 
as  the  date  on  which  the  disal.lement  commenced,  or,  it  he 
is  unable  to  certify  such  a  date,  the  date  on  which  the 
certiticate  is  uiven  :  Provided  that—  . 

(a)  Where  the  medical  referee  allows  an  a] .peal  against 
a  refusal  hv  a  cevtifving  surgeon  to  give  a  certi- 
tieateof  disahlemcnt,  the  date  of  disablement 
shall  be  such  date  as  the  medical  reteiee  may 
determine :  ,      ■         ^  ,  ■      ^ 

ih)  Wiiere  a  workman  dies  without  havmg  obtained  a 
ccrtiticate  of  disablement  or  is  at  the  time  ol  deatli 
not  in  receipt  of  a  weekly  payment  on  account  ot 
disablement,  it  shall  be  the  date  of  death. 
(5  )  In  such  cases,  and  subject  to  such  conditions  as  tiie 
Secretarv    of    State   may    direct,    a    medical    practitioner 
a,.iK)inted  bv  the  Secretary  of  State  for  the  purinise  shall 
have  the  iwwers  and  duties  of  a  certifying  surgeon  under 
this  section,  and  this  section  shall  be  construed  accordingly. 
((;  )  The  Secretarv  of  St.ite  may  make  orders  for  extend- 
in-   the   provisions'of  this   section    to   other  diseases   and 
other  processes,  an.l  to  injuries  due  to  the  nature  ot  any 
emi.lovment  siieciHed  in  the  order  not   being   injuries   by 
accident,  cither  without   modification   or   sub.iect   to  sucli 
modifications  as  may  1h'  contained  in  tlie  order. 

(7  )  Where,  afl.T  inquirv  held  on  the  application  ot  an\ 
,.uil>lovers  or  workmen  engaged  in  any  industry  to  which 
this  section  applies,  it  appears  that  a  mutual  trade  insur- 
ance companv  or  society  for  insuring  against  the  risks  under 
this  section  has  been  established  for  the  industry,  and  that 
■I  maioritv  of  the  employers  engaged  iii   that  industry  are 
insured  against    such   risks  in  the  company  or  society   and 
ll,at  the  companv  or  society  consents,  the  Secretary  of  htatc 
tuav    bv  rrovisRinal  Order,   require   all  employers  in  that 
i„d'ustrv  to  insure  in  the  company  or  society   upon   such 
terms   lind    under    such    conditions    and   subject    to    such 
exceptions  as  may  Ik,-  set  forth  in  the  Order      \\  here  such 
a  com,.anv  or  society  has  k'en  established,  but  is  confined 
to  emt'u.vers  in  any  particular  locality  or  of  any  particular 
class,  the  Secretary  of  State  may  for  the  purposes  of  this 
,.rovi>;i"n  tn'at  the  industrv,  as  carried  on  by  employers  m 
that  localitv  or  of  that  class,  as  a  separate  industry. 
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Appndx.  (H.)  A  IVdvisitmal  Order  mailc  umlcr  tliis  scrtinii  A\:\\\ 
lie  I'f  111!  forco  wliiitoviT  unless  and  until  it  ■  cdntirincd  liy 
l':irli;inioMt,  and  il",  while  the  ISill  continuini;  any  siitli 
Order  is  jiendiiit,'  in  either  House  of  Parliament,  a  jietitidn 
is  presented  apiinst  tlie  Order,  the  Kill  may  lie  referred  to 
a  Scleet  Committee,  and  the  iietitioner  shall  lie  allowed  to 
ajijK'ar  and  o]ipose  as  in  tiie  case  of  I'rivatc  IJills,  and  any 
Act  coiilirniin;,'  any  Provisional  Order  under  this  section 
may  be  repe.iled,  altered,  or  amended  hy  a  provisional  Order 
made  and  conlirmed  in  like  maimer. 

(.!•.)  Any  expenses  incurred  by  the  Secretary  of  State  in 
res)HTt  of  any  such  Order,  I'ruvisional  Order,  or  c,onnrmin:j; 
liill  shall  be  defrayed  out  of  moneys  jirovided  by  Parlia- 
ment. 

(10.)  Xothins  iu  this  section  shall  aflect  the  rijlits  of  a 
workman  to  recover  compensation  in  respect  of  ii  disease  to 
wluch  this  section  ilocs  not,  apply,  if  the  disease  is  a  jier- 
siiual  injury  by  accident  within  the  meaninf;  of  this  Act. 

9- — (1.)  This  Act  shall  not  a]iply  to  persons  in  the  naval 
<ir  nulitary  service  of  the  Crown,  but  otherwise  shall  apply 
to  workmen  employed  by  or  under  the  Crown  to  whom  this 
Ai't  Would  npi'ly  if  the  einiiloyer  were  a  jirivate  jXTson  : 

Pmviiled  that  in  the  case  of  a  person  employed  in  the 
lu-ivate  service  of  the  Crown,  the  head  of  that  (lejiartment 
of  tlie  Pioyal  Household  in  which  he  was  employed  at  the 
time  of  the  accident  shall  lie  deenici  to  Ix^  his  em|)loyer. 

('_'.)  The  Treasury  may,  by  warrant  laid  before  Pariia- 
ment,  mixlify  for  the  purposes  of  this  Act  their  warrant 
made  under  section  one  of  the  Superannuation  Act,  1HH7, 
and  notwithstandiiiji  anything  iu  tliat  Act,  or  any  such 
warrant,  may  franm  schemes  with  a  view  to  their  bein;: 
certified  by  tiie  Register  of  Frieiidlv  Societies  under  this 
Act. 

10. — (1.)  The  Secretary  of  State  may  aii]H)int  such 
Icu'a'ly  ipialificd  medical  practitioners  'to  be  medical 
referees  tor  the  jiurposes  of  this  Act  as  he  maj-,  with  the 
sanction  of  the  Treasury,  determine,  and  the  remunera- 
tion of,  and  other  expenses  incurred  by,  medical  referees 
under  this  Act  shall,  subject  to  rc'ulations  made  by  the 
'J're.isury   be  jiaid  out  of  moneys  provided  by  Parliament. 

Where  a  medical  referee  has  been  employed  as  a  mc<lical 
pi^actitioner  in  connection  with  any  case  liy  or  on  behalf 
of  an  emjiloycr  or  workman  or  by  any  insurers  interesied 
lie  shall  not  act  as  medical  referee  in  that  case. 

(!'.)  The  remuneration  of  an  arbitrator  appointed  by  a 
jud>;c  of  county  courts  under  the  Second  Schedule  to  this 
Act  shi.ll  1m  ])ai  I  out  of  moneys  jirovided  by  Parliament 
il:  •11 rda:ire  with  rectulations  made  by  the  'I'reasury. 

Ihi.iitioii  11. — (1.)  If  it  is  alle:;ed  that  the  owners  of  anv  ship  are 

"!' ■         :i.ii';e  :I^  s  icii  uwtiers   to  pay  compciisatioTi  unacr  tms  Act 

anii  at  any  time  that  ship  is  foimd  in  any  port  or  river  of 


.^n  ^  .-.1  \  kt. 
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iil'pl.Miig  1"   actuiii.mi  to  liav  such  coui- 

,„  .,«iu  t.,,  .1,1,,  ■»;;;i,:»  '„-":;,;r  ,;::  :;;S 
i.r',".i.  ..r..ik.T  ;.«i»".t..  «■!"»■> ""  ■"■'"  ■"  •'■"■«"•' 

^IriU  I'rtaiii  tlio  sliili  accordingly. 

can  he  otli'ctcd. 

13  -  (1  .  Kv,.rv  n,.,,l.,v,T  in  «ny  ~ta".V  t-  »l'i*  ''«  ;,?:,"" 

to  a  tiiH'  not  i^xcoc.Uiig  five  pmiiuis.  „f   state 

(">  Anv    R-ulations   made   l>y   tie   ^ecritan      '      ' 
ooi?aLn,,  such   direct  ions  as  =^^--"\  ^^  ^   .  J;!  '    1  J'^!; 
i„.th    Houses  of  I'arlianient  as   soon  as   ^u^^  \n    alt*.         v 

are  made. 

13    In  this  \ct.  unless  the  context  otherwise  requires,-    >'eflnui,.n.. 

".'npov'- 'includes    any    l.o.ly  of   ,K,.rsons   .orpora  e 

*""P  oVunincorporate  and  the  le.al  rers,a^l  n, .  - 

seutative   of  a  deceased  employer,  ""'i'  ^^";7 

h    services  of  a  workman  are  temporarily  lent 

ll'lj,^":.,   hire  ,oauoth..r,.;rson  by  the  person 

with    whom   the    workman   has    entered  mto   a 
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(■Diitrnrt   (if  ^crvior  or  ap])i-ciiti(CKlii|i,  tlic  latter 
^ll:lll,  f..r  tlie  jMirpo^os  .,f  iliis  Acl,   lie  tlcincd 
I"  I'niitiinic  to  lie  the   t'liiplnyiT  nf  tlic  wi)i-kiiiaii 
\vliil.-;t  he  is  vvcirkini;  fur  tiiat  nilicr  ih^isou  ; 
"  Wdrkin.ui"' (lues   iidt    ituiiuli'   ,iny    jicrsnn  eiii]iloyeil 
ctlii'i-wisc  tlmn  liy  way  <if  iiiatiunl  labour  whUse 
roiniiinratioii   cxcivds   two    imn.lml    ami    fifty 
lioiiiiils  a  year,  or  a  person   whoso  eiii|iloy!iieiit 
is  of  a  casual   nature  and  who  is  employed Hther- 
wise   than    for   the  jniri>08es    of  the   employer's 
trade   or    Imsiiiess,   or    a    memlier    of  a    police 
force,   or  an  out  worker,   or   a  memlier  of  the 
em]iloyer's    family   dwelling   in    liis    house,    hut 
save   as   aforesaid,  means  any    person    who  has 
entered    iato    or    works    i.  njer    a    eontraet    of 
service    or    ajipreiiticeship    with    an    em]iloyer 
wliether    liy     way    of    niamial     lahour,    clerical 
work,  or  otherwise,   and    whether  the   eontraet 
is  express  or  implied,  is  oral  or  iii  writi.i<,'; 
Any   reference   to  a  worknuiii    who   has   leeii   iuimcd 
.••hall,    where    the  workman    is   dead,    include  a 
reference    to    his    Icjal     )ierson;il    representative 
or  to  his  deiK'iidaiits   or  other  ]ierson  to  whom 
orf(T  whose  henefit  compensation  is  jiayalile; 
"  Deiiendants"    means   such    of   the    memhers    of   the 
workman's   fanuly  as  were   wholly   or   in  jiart 
ilepeiident   upon   the    e.-iriiin^s  of  the   workm.in 
at   the   time  of  his  death,   or  wouhl  hut   for  the 
incapacity    ilue   to    tlie    accident    have    U'en  so 
dein'iident,   and  where  the  workman,   liein;,'  the 
parent  or  grandparent   of  an   illeu'itimate  chil.l, 
leaves   such    a    child    so    dependent    upon    his 
eaniiiii^s,  or,  heiic.^   an  illegitimate  child,  leaves 
a  parent  or  grandparent   so  de{Kndetit  upon  his 
earnintj.s,    shall     iiichnle    such     an     ille.^itimate 
child  .and  parent  or  grandparent  respectively; 
"  Mcmlvrof  a  family  ■■  me.ans  wife  or  husband,  fatlier, 
mother,   i^r.andfather,  gra'dmother,    step-father, 
step-mother,    son,    d.iiighter,    grandson,    grand- 
daughter,      step-son,      step-daughter,      brother, 
sister,  half-brother,  half-sister; 
'•Ship,"   -'vessel,"   "seaman,"   ,ind   "port"  have    the 
same    meanings    is  in    the.    Merchant    Shipiiin' 
Act,lH'J4; 
"l\Iaiia_'er,"    in    relation    to   a    ship,  means   the    shiji's 
husband  or  other  |x;rson  to  whom   thi^   manai;e- 
liKiit  of   the  ship  is  entrusted  by  or  on   behalf 
-  f  the  owner  ; 
■' I'olice   force"   uieans   a    jiolice    force   to  which    the 
I'olice  Act,  18',t0,  or  the  Police  (Scotland)   Act 
]XW\  ap|ilies,  the  City  of  I.ondon    Police   Force, 
the    Roy.il    Irisb  (;onstabulary,  and  the  Dublin 
Metiopolitan  IVilice  Force; 
"Outworker"  me.ans   a    person    to   whom    articles   or 
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iii;iteriiils  arc  j;ivoii  out  to  be  made  up,  .I-air'iI,  Appndx. 
waslif.1,  altcrcl,  .iriiiiim'iite.l,  tinislifd,  or 
ivpairea,  or  iulaptca  for  siile,  in  liis  own  lionx' 
or  on  otlicr  lUfinisw  not  iiudur  tlie  control  or 
nianai^cniont  of  the  person  who  '^nw  out  tlir 
niateriiils  or  arlicU's  ; 

'I'll!'  exir.iKo  ami  porfnrruance  of  tln^  powers  and 
duties  of  a  loeal  or  otlier  pubhu  authority 
sliall,  for  tlie  purposes  of  this  Aet,  be  treated  as 
tlie  trade  or  business  of  tlie  authoiity  ; 

"Countv     court,"     "  judjie     of     the     county     court," 
'•registrar  of    the  coui'.ty   court,'    "plamtills, 
aiMr*' rules    of    court,"     as    resiieets    ticotland, 
mean  res|icetively  sherill'  court,    sheritf,   sheiill 
clerk,  pursuer,  and  act  of  sederunt. 

14.   In  Scotland,  where  a  workman  raises  an  action  against  ■;'r';^;;;'^' PJ- 
his  emphiver  indeiK'ndently  of  this  Act   m   resi^^ct  ot  any  ^:^,|_,,„, 
iniurv  caiised  bv  accident  arisinc;  (mt  of  and  m  the  course  o 
theeini.lovment,  the  action,  if  raised  in  the  sherill  court  and 
.oncludinj;  for  damages  under  the  hmployers  UabiUtv  Act, 
IhHO  or  alternative!  vat  common  law  or  under  the  Employers 
Liability  Act,  1>SS0,  shall,  notwithstan.ling  anythmg  con- 
tained in  that  Act,  not  U-  removed  under  that  Act  or  other- 
wise to  the  Court  of  Session,  nor  shall  it  Ik.'  appealed  to  that 
e.,mt  otherwise  than  by  ai.peal  on  a  question  ol  law  ;  and  tor 
the  purposes  of  such  ar\K-.A  the   provisions  ol    the  Second 
Sche'lule  to  this  Act  in  re;.'ard  to  an  api^eal  from  the  decision 
of  the  sheritr  on  any  <iuestion  of  law  deternune.l  liy  linn  as 
arbitrator  under  this  Act  shall  apply. 

15— (1.)  Anv  contract  (other  than  a  contract  substituting  i'r"vUi.:n-' 
the  provisions  of  a  scheme  certilied   under  the   Workmen  s -J'",-;  " 
Compens'ation   Act,   IH'JT,  for   the   provisions   ot   that   Act)  ,ract.  ami 
existin-    at    the    commencement    of    this   Act,    whereby    a  •^i-"""- 
workman  reliiupiishes  any  right  to  comFnsatu.n  from  the  w  &  u  \  >.t. 
emplover  for  i^TSonal  injury  arising  out  ot  and  in  the  course 
nf  his'emnlovment,  shall  n..t,  for  the  purposes  of  this  Act.  1^- 
deemed  to  Continue  after  the  tnue  at  which  the  workman  s 
eontraet   of  service  would  determine  if  notice  ol   the  deter- 
mination thereof  were  given  at  the  comnienceiuent  ot  this  Act. 
(_'_'.)  Kverv  scheme^mder  the  Workmen^  Comix-nsatK.n 
\ct    18i»7,  in  force  at  tlie  eoniniencement  of  this  Aet   shall, 
if  re-certilied  by  the   registrar  (jf  Friendly  Societies,  have 
ellect  as  if  it  were  a  scheme  under  this  Act.  _    _ 

(;'.  )  Tlie  Itcistrar  sliall  u-certifv  any  such  scheme  it  it  is 
iirove.l  to  his  satisfaction  that  the  scheme  conforms,  or  has 
been  so  moditied  as  to  euiiform,  with  the  provisions  ot  this 

Act  as  to  scheuies.  -^   , ,   r 

(4  )  If  any  such  scheme  has  not  been  so  le-certihed  before 
the  Jxpiration  of  six  months  from  the  commencement  ot  this 
Act,  the  certiticate  thereof  shall  be  revoked. 

X6 ''I.'*  This  .Vet  shall  Come  into  operation  on  the  hrst.  „„.,n  ,,„,, 

davof  July  nineteen  hundred  and  seven,  but,  except  so  iar  as  r.'p.ai. 
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Appndx.  it  nliiiis  to  rct'ti-fiKi's  to  nicilical  rt'l'civis,  iiuil  |inptTi'(liiigs 

(ciiisciui'iitial  tliiTfPii,  shall  ikjI  apiily  in  any  <iisf  wlioru  tlie 

artidi'iit  liujUR'Hi'il  iK'Cnrt'  tlir  ci'iiiiiii'iii'i'Uiciit  of  this  Act. 

uo.VGi  Viit.      (-.I  The  Workiiu'ii's  I'oiiiiM'iisatioti  Acts,  IK'JT  and  l!«iO, 

;'.^.';..  .        •"■*-'  Ik'icIiv  rciicalcil,  but  shall  continue   to  applv    to  caM's 

l>.;  A:  dl  \  lit.       ,  111  1    1     ,•  »i  ''   ' 

,■.  Mj,  whiiv  till'  acci'lcnt   naji|icni'(l  Ik'Ioio  the  coniiu('nct.'in('nt  ot 

this  Act,  c\ct'pt  to  the  extent  to  which  this  Act  apiijies  to 

those  eases. 


sh.irt  titli' 


Sptlioll 


17.  'I'his  Act  may  he  cited  as  the  Workmen's  ('oinjieiisa- 
tion  Act,  I'.iUii. 


SC  11  K  1)  U  L  K  S. 
FiitsT  S(ui:dui,e. 

SeAI.i;    AND  CoSDnioNS  OK   CoMl'KNSATloX. 

(I.)  'The  amount  of  coniiKMisatiiiu  under  this  Act  sliall  he — 

(a)   where  death  results  from  the  injury — 

{'\.)  if  the  Workman  leaves  any  cK'|HMiihliits  wholly  de- 
l>enih'iit  upon  ills  earnint;s,  a  sum  ecpial  to  his 
earnings  in  the  emji!oyinent  of  the  same  em|iloyer 
iluriii;;  the  three  years  next  precediiii;  the  injury, 
cir  the  sum  of  one  hundied  ami  tifty  |Kjunds, 
whichever  of  tiiose  sums  is  the  lar!j;er,  but  not 
exeeciliii^  in  any  case  three  hundred  jiounds, 
]irovideil  that  the  amount  of  any  weekly  i)ay- 
ments  maili!  under  this  Act,  and  any  lump  sum 
jiaiil  in  redi'iniition  thereof,  shall  be  deducted  from 
surh  sum,  and,  if  the  jjcriod  of  the  workman's 
employuient  by  the  said  cmpKjvcr  has  been  less 
than  the  said  three  years,  then  the  amount  of  his 
earnini;;s  (hiring;  the  said  three  years  shall  lie 
deemed  to  Ix"  one  hundred  and  tifty-si.v  times  his 
avera'^e  weekly  earnings  duriiig  the  jn'iiod  of  his 
actual  employment  under  the  said  employer; 
(ii.)  if  the  workman  does  not  leave  atiy  such  dependants, 
but  leaves  any  deiicndants  in  part  dependent  upon 
his  earnings,  siich  sum,  not  exceeding  in  any  ease 
the  amount  payable  under  the  foregoing  jiro- 
visions,  as  may  be  agreed  upon,  or,  in  default  of 
agreement,  may  Lie  determiucd,  on  arbitration 
umler  this  Act,  to  be  reasonable  and  proportion- 
ate to  the  injury  to  the  said  deiicndants;  and 
(iii.)  if  he  leaves  no  dependants,  the  reasonable  expenses 
of  his  medical  attendance  and  burial,  not  exceed- 
ing ten  pounds ; 
(b)  where  total  or  partial  incapacity  for  work  results 
from  the  injury,  a  weekly  payment  during  the 
inca|iaciiy  not  exceeding  Iii  per  cent,  of  his 
avefiige    weekly   earnings   during   the    previous 
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twt;ive  iiioiitlis,  if  lie.  1ms  U-fii  s,.  Imi^  fiiiiil.'Vi.l,  Appndx. 
Imt  if  ii'.t  tlifii  fur  iiiiy  k-ss  i>cni"l  during  wliich 
lie    liiis   lifcii    ill    tli<'   I'lMlili.yiueiit   cif   the   saim; 
employer,  tmcli  wtukly  iiaymtiit  not  to  cxewci 
oML'  [M)Uiiil : 
Plovi.k-il  th;it— 

(;i)  if  till'  iiiaiiacity  lasts  loss  than  two  wtfks  no  coiii- 
pensatiou  shall  he  jiayaliU'  in  rcspfil  of  the  hrsl 
\V(.'t'k  ;  aiiil 
(li)  as  rcsiKjcts  thu  weekly  [.aynicnts  clurii";  total  incaia- 
eity  of  a  workman   who    is   undor   twenty-one 
years  of  aj^e  at  the  .late  of  the  injury,  and  wli.>sc 
avera.;e  weekly  earnini;s  arc  less  than   twenty 
siiilliiigs,  one  luindrea   per  cent,   shall    oe   sub- 
stituted for  lifty  (ler  cent,  of  his  avera;^e  weekly 
earninu;s,  hut  the   weekly  payment  shall  in  no 
case  exceed,  ten  shiHinj;s. 
(•J.)  Tor  the  imrposes  of  th(^  imivi^i-  as  of  this  schedule 
relaliie^  to  "earnini^s"  and  "average  weekly  earnings"  ot 
a  workman,  the  following  rules  shall  be  observed  :  — 

(a)  avera'j;e  weekly  earnin.L;s  shall  be  computed  m   such 
manner  as  is  Ix'st  calculated  to  y;ive  the  rate  \*:r 
week  at  which  the* workman  was  Kdn,;  remune- 
rated.     I'lovided   that   where   by   reasiin  of   the 
.shortness  of  the  time  duiin;^  which  the  workman 
has  been  in  the  emiloyment  c«f  his  employer,  or 
the  casual   nature    of   the    employment,  or    the 
terms  of  the  employment,  it  is  impraetic  ible  at 
tlie  <late  of  the  acci.lent  to  compute  the  rale  ol 
remuneration,  rejjard  may  \<c  hacl  to  the  average 
vveekly  amount  which.durin:^  the  twelvemonths 
previous  to  the  acciden.,  was  beim;  earnea  by  a 
jierson  in  the  same  u'ra  ie  employed  at  the  same 
work  by  the  same  employer,  or.  if  there  is  no 
(lersou  so  emph>yed,  by  a  person  in   the   same 
grade  employed  in  the  same  class  of  em[iloyinent 
and  in  the  same  district ; 
(b)  where    the   workman    had    entered    into    conc\irrent 
contracts  of  bervice  with  two  or  more  employers 
undet  which   he   worked   at    one   time    for   one 
such  emph^ycr  and  .at  another  time  for  .another 
such  employer,  his  averaL;e  weekly  earnings  shall 
lie  com[iuted  as  if  his  earnings   under  all  such 
contracts  were  earnings  in  the  employment  of  the 
empkjyer  for  whom  he  was  working  at  the  time 
of  the  .accident ; 
(c)  employment  by  the  same  employer  shall  be  taken  to 
meau  employmeul  by  the  same  employer  in  the 
grade    iu    which    the    WMrkmau    was    employed 
at   the  time  of   the  accident,  uninterrupted   by 
absence  from  work  due  to  illness  or  any  other 
unavoidable  cause; 
Al)  where  thi    eir.ployer  has  been  accustomed  t<i  pay  to 
the  workman  a  sum  to  cover  any  special  e-Xiienses 
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AppndX.  ciitaili'd  on  liiiii  l>y  tlif  natiiiv  of  liis  emiiloyiiiuiit, 
tlic  smii  sci  piiiil  shall  not  be  rtrkoiiuii  an  part  of 

till'  tMlllillgS. 

{'■'.)  Ill  tixiiii;  tlio  aiiujiint  of  the  wuukly  payment,  ri'jiaril 
shall  In-  hail  to  any  payniciit,  allowance,  or  IxMiefit  which 
the  workinaii  may  receive  froin  the  einphiycr  diirin!,'  the 
IktwhI  of  his  incapacity,  and  in  the  case  of  i)artial  incapa- 
city the  Weekly  iiaynient  shall  in  no  case  exceed  the  ditlcr- 
ciice  U'tween  the  amount  of  the  averai^e  weekly  earniiitis  of 
the  workman  hefoie  t'.ie  accident  and  tin;  average  weekly 
amount  which  he  is  earning;  or  is  ahle  to  cam  in  some  siiit- 
aMe  employment  or  Imsiness  after  the  accident,  hut  shall 
liear  such  relation  to  the  amount  of  that  dilVereiice  as  under 
the  circumstances  of  the  case  may  apjiear  projx'r. 

^4.)  Where  a  workman  has  i,'iveii  notice  of  an  accident,  he 
shall,  if  so  retpiiied  hy  the  employer,  suhmit  himself  for 
examination  hy  a  duly  (jualitic  1  meilical  jiractitioner  provided 
and  jiaid  hy  the  emplojxT,  and,  if  he  reluses  to  suhmit  him- 
self to  such  exaiiiinatioii,  or  in  any  way  olmtriicts  the  same, 
his  rij^ht  to  com|iensatioii,  and  to  take  or  prosecute  any  j)ro- 
cceding  iiuder  this  Act  in  relation  to  compensation,  siiall  he 
suspendci'  until  such  examination  has  taken  place. 

(5.)  The  ipaymeiit  in  the  case  of  death  shall,  unless  other- 
wise iiniered  as  hereinafter  provided,  lie  paid  into  the  county 
cipurt,  and  :.  -y  sum  so  paid  into  cuiirt  shall,  siihject  to  ruh's 
of  court  aiU4  the  provisions  of  this  schedule,  be  iiivesti'd, 
applied,  or  otherwise  dealt  with  hy  the  couri  in  such  manner 
as  the  Court  in  its  discretion  thinks  fit  for  the  Ix/nefit  of  the 
j)ersiins  cntiiled  thereto  under  this  Act,  and  the  receipt  of  the 
registrar  of  tlu'  court  shall  he  a  sullicient  discharge  in  resiiect 
of  the  amount  paid  in  : 

IVitvidcd  that,  if  so  a'.;rccd,  the  payment  in  case  of  death 
shall,  it'  the  Workman  leaves  no  dejK'iulants,  In;  made  to  his 
lci;al  )iersonal  representative,  or,  if  he  has  no  such  rei)resenta- 
tive,  to  the  person  to  whom  the  exjK'nses  of  medical  attend- 
ance and  l)urial  are  due. 

G.)  Rules  of  court  mny  ])rovide  for  the  transfer  of  money 
paid  into  court  um.-'r  this  Act  from  one  court  to  another, 
whether  or  not  the  court  from  which  it  is  to  be  transferred 
is  in  the  same  part  of  the  Uniteil  Kingdnin  as  the  court  to 
which  it  is  to  be  transferred. 

(7.)  AVhere  a  weekly  jiayment  is  payable  under  this  Act 
to  a  i)ers(in  under  any  le,iial  disabiliiy,  a  county  court  may, 
on  apjiliration  beiii^  made  in  accordance  with  rules  of  court, 
order  that  the  weekly  jiayment  be  paid  durin<;  the  disability 
into  court,  and  the  iirovi^'ons  of  this  schedule  with  resjiect 
to  sums  reipiii'cil  by  this  scheilulc  to  be  (laid  into  court  shall 
a|rply  to  sums  ])aiil  into  court  in  pursuance  of  any  such 
order. 

(S.)  Any  (picstiiJii  as  to  who  is  a  dcjiendant  shall,  in 
ilefault  of  aizrcement,  lie  settled  by  arbitration  under  this 
Act,  or,  if  not  so  settled  lieforo  ])aynient  into  court  under 
tins  sciu'iiuie,  shall  be  settled  hy  the  county  court,  anil  the 
amount  payable  to  each  dcjiendant  shall  be  settled  by  arbi- 
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initiiin  iiMiler  iliis  Act,  or,  il'  not  mi  scttldl  lictuir  |iiiyiui'iit  Appndx. 
intiifoiirt  umliT  lliis  hflic'iliili',  liv  thf  county  court.     NVIiuic       ~~^ 
tlicrc  arc  Imtli  total  nnd  ii.irtial  ilcpcuiliints  notliiiii;  in  tliis 
s-clicilulc  sliall  l)c  (dii^trucil  MN  preventing  tlic  cuniiicnsution 
licinji  iillottc  1  pirtly  to  tlic  total  uihI  jmrtly  to  tlic  partial 
(l(|iciiilants. 

('J.;  Where,  on  application  liein;.;  niailc  in  accorilancc  with 
rules  of  court,  it  aiijicars  to  a  county  eouit  that,  on  account 
of  neglect  olchililren  on  the  part  of  a  wiilow,  or  on  account 
of  the  variation  of  the  circunistauces  of  the  various  <lepcnd- 
ants,  or  for  any  other  sutlieieiit  eauM',  an  order  of  tlic  court 
oi-  an  award  as  to  tlie  ap])ortiontnent  amonrrHt  tlie  several 
dependants  of  any  sum  |iaid  as  coin) icnsat ion,  or  as  to  the 
niaiHier  in  which  any  Hum  i>ayablc  to  any  such  depend.mt 
is  tip  he  invested,  applied,  or  otherwise  dealt  with,  onj^ht  to 
he  varied,  tlu'  court  may  make  such  order  for  the  variation 
nf  the  lormer  ordei  or  the  award,  as  in  the  circunistauces  of 
the  case  the  court  may  think  just. 

10.1  Any  sum  which  under  this  schedule  is  ordered  to  he 
invested  may  he  ii:vested  in  whole  or  in  jiart  in  the  I'ost 
oniee  Savings  I'.ank  hy  the  registrar  of  the  county  court  in 
liis  name  as  registrar. 

J  I.)  Anj'  sum  to  Ik-  so  invested  may  he  invested  in  the 
puichase  of  an  anniuty  from  the  National  Deht  ('om- 
iiiissiiiners  tlirough  the  Post  Otliee  Savings  Hank,  or  ix! 
accepted  'oy  the  I'ostmastcr-Gencral  as  a  dejiosit  in  the 
name  of  the  registrar  as  such,  and  tiie  provisions  of  any 
statute  or  regulations  resiiecting  the  limits  of  deposits  in 
savings  hank,  and  the  declaration  to  lie  made  hy  a  dejiosit or, 
shall  not  apply  to  such  sums. 

12.)  No  part  of  any  money  invested  in  the  name  of  the 
registrar  of  any  county  court  in  the  I'ost  ( Mtice  Savings 
I'lank  under  this  Act  shall  lie  paid  out,  except  upon  authority 
addressed  to  the  Postmaster-General  by  the  Treasury  or, 
.■-uhject  to  regidations  of  the  Treasury,  by  the  judge  or 
registrar  of  the  county  court. 

^\3.)  Any  person  deriving  any  benefit  from  any  moneys 
invested  in  a  ]iost  otiice  savings  hank  under  the  ]irovisions 
of  this  Act  may,  nevertheless,  open  an  account  in  a  post 
ol'lire  savings  bank  or  in  any  other  savings  bank  in  his  own 
name  without  being  liable  to  any  penalties  iiujxised  by  any 
statute  or  reguhitions  in  respi'ct  of  the  ojiening  of  accounts  in 
two  savings  banks,  or  of  two  accounts  in  the  same  savings  bank. 

(11.)  Any  workman  receiving  weekly  payments  under 
this  Act  shall,  if  so  required  by  the  emiiloyer,  from  time  to 
time  submit  himself  for  e.vaminatiun  by  a  didy  (piai.  ed 
medical  {iractitioner  provided  and  ]iaid  by  the  employer. 
If  the  Workman  rel'uscs  to  submit  himself  *o  such  examina- 
tion, or  in  any  way  obstructs  the  same,  his  right  to  such 
Weekly  payments  shall  be  suspended  until  such  examination 
has  taken  place. 

(15.)  A  workman  shall  not  be  required  to  submit  himself 
for  t-.\aiiunaliun  by  a  medical  practitioner  uiuler  para- 
graph (4)  or  paragraph  (14)  of  this  !>chedule  otherwise  than 

E.L.  2    /. 
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AppndX.  ill  lU'iiiol.iiuf  witli   ri'j;\iliitioiiK  iiiaiic  liy  tli«  Sfcretary  of 

Statf,  or  iit  more  l'iv<iiifiit  intfivuls  than  may  U'  proHoriU'J 

liv  ilii»f  n'^;iilatiiiiiH. 
"  Wlirrc  a  workman  lias  so  submitted  liiuiBflf  for  exaiiiina 
tiou  liy  a  iiK'iii.ai   prattitinncr,  or  lias  \k'vu  exaniiliwl  by  u 


iiiciiical  jiraititii'Mcr  sik'Ctcci 
or  tin'  workman,  as  liic  case 
alli'i- 


liy  iiiinsi'll,  anil  tlif  fni|)loyer 
may  be,  has  within  six  ilays 
1.  h  cxamiiiatioii  I'liinisluil  tin'  other  witli  a  tojiy  of 
I  hi-  ii|iort  ol'that  |iiaititionir  as  to  the  workman's  coiulitioii, 
thill,  ill  till'  ivfiit  of  ii'i  a:4nrmont  btinj;  come  to  lictwcen 
ilu' fmploviT  and  tlic  workman  as  to  the  workmau's  con- 
diii.iii  or  litncss  for  cmiiloymrnt,  tin'  n-iistrar  of  a  coiiiity 
■  our.,  on  aiiiiliiation  U'in^;  made  to  the  court  by  both 
liaitii>,  niay,  on  ]iaymi'iit  by  the  alililicants  of  surh  lev  not 
oxri'ediii'i  line  |"miid  as  may  bo  |irescrilied,  refer  the  itialter 
to  a  mcdiiai  referee. 

'l"he  medical  referee  to  whom  the  matter  is  so  rcferreil 
shall,  in  accordance  with  re<;idation»  made  by  the  Secretary 
of  State,  ;^ive  a  cerlilicate  as  to  the  condition  of  the  work- 
man ami  his  fitness  f.n-  emiiloymeut,  si»ecifyiiij,',  wliere 
necessarv,  the  kind  of  e:iiiiioyment  for  which  he  is  tit,  and 
that  eertilicate  siiall  be  conclusive  evidence  as  to  the  matters 
so  iirtitied. 

Will  re  no  a^icement  can  1k'  come  toU'tween  theeinjiloyer 
and  the  workman  as  to  whether  or  to  what  extent  the  in- 
I  al)Meity  of  the  workman  is  due  to  the  accident,  the  jiro- 
visiof.sof  tiiis  ]iatauraiih  shall,  subject  to  any  regulations 
made  liy  the  Secretary  of  State,  ajijily  as  if  the  questiim 
were  a  iiuestion  as  to  the  condition  ol  tlie  workman. 

if  a  Workman,  on  bein;^  rei|uired  so  to  do,  refuses  to  sub- 
mit liiiiiself  for  examination  liy  a  medical  referee  to  whom 
the  niatter  iias  been  so  referred  as  aforesaid,  or  in  any  way 
ohstnictH  the  same,  his  ri^ht  to  coiniiensation  and  to  take  or 
iirosccute  any  jirocecding  under  this  Act  in  relation  to  com- 
jieiisatiou,  or,  in  the  case  of  a  workman  in  receipt  of  a 
weekly  payment,  his  riiiht  to  that  weekly  jiayment,  shall 
be  suspended  until  such  examination  has  taken  place. 

linles  of  court  maybe  made  for  iirrscribin;;  the  manner 
in  which  documents  are  to  lie  furnished  or  served  and  a]ipli- 
eatioiis  made  under  this  jiarajiraph  and  the  forms  to  be  used 
for  lliose  imrposes  and,  subject  to  the  consent  of  the  Treasury, 
as  to  the  fee  to  be  jiaiii  under  this  jiaragraph. 

(111.)  Any  weekly  payment  may  lie  reviewed  at  the 
reiiuest  either  of  tiic  employer  or  of  the  workman,  and  <>ii 
Mirli  leview  may  be  ended,  diminished,  or  increased,  subject 
to  the  maxiniiim  above  jirovideil,  and  the  amount  of  pay- 
ment shall,  in  default  of  agreement,  l>e  settled  by  arbitration 
uiidi-r  this  Act  : 

j'n.vided  that  where  the  workman  was  at  the  date  of  the 
accident  under  twenty-one  years  of  age  and  the  review  takes 
jilace  mote  than  twelve  months  after  the  accident,  the 
(iniount  of  the  weekly  payment  may  be  increased  to  any 
amount  not  exceeding  litty  per  cent,  of  tiie  weekly  sum 
whih  the  workman  would  probably  have  ken  earning  at 


mi 
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tln-iliiti'  ..Itlic  review  i|' he  hud  leiiiaiiicil  uiiinjurf.l,  but  liut  Appndx. 
ill  uiiy  iiiwe  excei'iliii;^'  one  l«iuiiil.  ^— 

(17.)  Where  any  weekly  imyiiieiit  lias  Inrii  etiiitinue.l  fc.r 
not  l'j.«h  ilian  six  niontlis,  tl<e  lialiility  tlierefor  raay,  on 
;i;tli.atinn  liy  or  on  l«liall'  n(  tlie  employer,  K"  re.leenie.l  tiy 
tiie  paynieiit  of  ii  Iiiiiip  sum  of  siuli  an  amount  as,  where 
the  inca|uiiiy  is  permaneii*,  would,  if  invested   in  the  |.iir- 

'''■'^'•"''•'1'  11 cdiale  life  annuity  from  tlie  Xa.ional   Del.t 

(■■iiiiiiiissioneis  tlirnu-h  the  Tost  (llliee  Saving;*  Bank,  pur- 
I  hase  an  annuity  for  the  w.irkmaii  eijual  to  seventy-live  ].t'r 
■  eiit.  of  theannnai  value  of  tlie  weekly  payment,  ami  us  iu 
any  other  case  may  lie  settled  by  arhitratio'n  under  this  Act, 
anil  MiL-h  lump  sum  may  lie  ordered  hy  the  committee  or 
iihitiator  or  iud;ie  of  the  county  court  to  be  invested 
"V  otherwise  applied  for  the  benefit  uf  the  person  entitled 
thereto:  rruvided  that  nothini;  in  this  iiaragraph  shall  Ihj 
ronstnied  as  preventing;  agreements  beiiij;  made  for  the 
le.lemption  of  a  Weekly  jiaynient  by  a  lump  sum. 

(1«.)  If  a  workman  receiving;  a  weekly  payment  ceases  to 
toide  III  the  United  Kiii<;dom,  lie  sliall  tliereiiiKin  cease  to 
!■<•  entitled  to  receive  any  weekly  pavnient,  unless  the 
medical  reieree  certifies  that  the  incapacity  resultiiii,'  from 
llie  iiijiiiy  is  likely  to  be  of  a  iieniianent  nature.  If  the 
medical  referee  so  certilies,  the  workman  shall  be  entitled  to 
iv.iive  qiiaiterly  the  amount  of  the  .veekly  iiayments 
:i.cruiii;4  due  during  the  preceding  cpiarter  s(j  h«ng  as  he 
I'liives,  ill  such  manner  and  at  such  intervals  as  mav  1hi 
prescribed  by  rules  of  court,  his  iilentity  and  the  continu- 
^ince  of  the  incapacity  in  respect  of  which  the  weekly 
piyment  i.s  payable. 

(I'.t.)  A  weekly  luyment,  or  ti  sum  ptiid  liv  wav  of 
ivdemption  thereof,  shall  not  be  capable  of  lieing  issiiiucd, 
•  haiged,  or  attached,  atal  shall  not  jiass  to  auv  other  iierson 
hy  o|K>ratioii  of  law,  nor  shall  any  claim  be  set  oil"  against 
the  same. 

(LIO.)  Where  under  this  Schedule  a  right  to  comi)ensation 
IS  susix'iiiled  no  compensation  shall  be  payable  iu  resix;ct  of 
the  periiid  of  suspension. 

(l-'l.)   Where  a  scheme  cert ilied  under  this  Act  provides 
I'M-  payment  of  comiiensation  by  a  frieiidlv  society,  the  jiro- 
Msions  of  tlie  proviso  to  the  first  siili-sectiiin  of  section  eiuht,  •'■'•  •''; ''"  ^'i*^'- 
M-.  lion  sixteen,  and  section  forty-one  of  the  Friendly  Socic"ties  '''  '"' 
Act,  ly.M),  shall  not  ajiply  to  such  society  in  resiiect  of  such 
S' hi  me. 

C-'l'.)  Ill  the  application  of  this  Act  to  Ireland  the  ].ro- 4i  .v  42  Via. 
\  iMiiiis  ol  the  ("or.nty  Olliceis  and  ( 'oiiits  (Ireland)  Act,  1.S77,  *■  "• 
with  respect  to  money  deposited  iu  the  I'ost  Office  Savings 
I'aiik  iinier  that  Act  shall  apply  to  mouev  invested  in  the 
J I 'St  Ollice  Savings  Bank  under  this  Act. 
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Sl-.CilM'  SillKKI  I  K. 
AuiUTIiVTl'lN,    Kti'. 

(I  )  |',„  llw  iiui|..>s.',.rN'lllin.:  :uiv  iiMtl.T  whicli  mi.lcr 
, his  Art  •:<  to  Ih'  Mttlcl  l.y  arl.iliiitinn.  if  iiiiy  .  ..imi.iU.H'. 
r..|.r.-.nt;.tivr  of  ;.n  .•,n|ilny.r  mm.1  Idn  «,.rkni.'i..  rMstH  with 
,„,\s.,-  to  Mill.'  ln,ilt.r:  ..1..1.T  ll.iH  art  ill  tlu-  ci.ne  ol  I,. 
;,,.,,l.,v..r  ;u.l  NNnrkuuM,.  tt,r  n.^ttcT  ^liall  umU..s  nth.T 
laftv'nl.icLts  l.v  iKiIwr  in  wrilil.-'  ^cnt  tn  tlic  ..t!,.r  i«.i-t> 
U.lon.  ti;.'  iM.lMlnitl.'..  Iii.ct  to  .unsl.ltT  \\,>-  IMi.ttlT,  U'  HUlr.! 

l,v  tl rl.itr.ilH.:.  ..f  su.li  cninniitt.o,  c,r  !«■  r.t.iinl    .y  th.ia 

ill  ilnir  ,li>oivlinM  to  i.rl.itr.tin.i  M  liininultfr  prnvMnl. 

(•_'.)  ||-  .hhcr  l-arlvso  oUjirts  or  tlirrc  1-.  im  micIi  n.in- 
,„in....,  ..,  tli.  n.mn.ittf.  «■  nlH>  tl,.;  .n.tt.r  nr  fa,  s  ., 
svtll.'  ih.'   malt.T  xsitl.in  .ix  i„oi,th.   In..,,  tl,.-  .iat-'  M  tl,. 

..l,,i,n.   tl alt.T  «l,all   U-   s.uM  l-y   a  s.n^l.'    url.ura  .,r 

a,.|.v.l  on  l.v  tl,.'  i.arti.H,  or  ii>  tl,f  al.s.ii.v  oi  a-r.rn,.M,t  Uy 
tUr  i,..li.'  ol  tl..'  I'ouMty  .Mmrt.  ar,  onh.,-  to  tl,.'  i,ror..l„f 
iiicH-iUcl  liv  nili'-i  of.i.iirt.  ,     ..  ,    ■  ..,    i   i  ,■ 

'  ,;■,  )  In  I'.nulan.'  tl,o  matter,  il.st.'aa  ol  W,liu  s.-ttloa  ■> 
tl,..  i,M-.'  of  tl,.'  .ounty  .onrt.  .„ay,  if  «1"'  •-"■'l  '  hamvl lo,- 
.o  a'.tl,oris,.s  Ik.  Mttl.'.!  a.v.,rain.^  to  t  ,<•  hk.  pr..,'.'.,..-.'  l.v 
u  sin.^l..  arl.itiator  a|.i...int..a  l.y  tl,,.l.|U'  I--'.'''"'  •'"■  i"'"  ;=""' 
s.,  „,i|„.i.,t..a  ^l,all,  f..rtl,..  i.uri...M.,  ol  this  A.t,  hav..  all  tl,. 

now.'rs  of  tliat  jii.lt;.'.  , 

'I  )  Tl.o  Arbitration  A.t,  ISH'.i,  >.l,all  not  appl,-  to  any 
■  urUtratioM  un.l.r  this  A.  t  ;  hut  a  ....n.nntt.'.'  or  an  arhitralor 
„,av,  if  th.'V  ..r  h.'  think  lit,  s.ihinil  any  .i.icstiun  ..I  law  I..1 
thu'  .U'cisiuu  of  th..  jiul;;..  of  th.'  ■•oi.nty  .ourt.  ana  th.'  .1.- 
asion  .,f  th..  ,i.ul«.'  on  any  .,u...lion  ot  .'^^v.  ^■"•"•r^;";;";'  ', 
hiihinisMon,  or  in  any  cas.'  wh.iv  he  hiius...  '(lis  tn. 
matter  .ina.r  this  A.t,  or  wlu're  li..  giv.'s  any  .i.M.su.n  o. 
l.lX's  aiiv  onl.'r  ,ti,.i.r  this  A..,  .hall  hctinal,  unless  witl„n 
the  tin,.'  ana  in  a.ror.!al,ee  with  the  eoiMht tons  pres-fllH..!  l.y 
,„l,.s  of  th,.  Sui.r.'ine  Court  either  party  a^Kals  to  the  Court 
,.(  \,,,H.al:  ana  the  iua.i..  of  the  ..'..iint,- .'ourt,  ..r  the  arhi- 
tra'tol-  ap|...ii,ie,l  l.v  hi.ii,  sliall,f..r  tlu'  i.urpos.'  ,.t  i.n.eeeain^s 
„naer  this  A.t,  have  the  Hame  powers  of  procunnj;  th.' 
utt..naane.'  of  witness.'s  alul  the  pro,!,,,  tion  ol  a..euiiients 
as  if  the  i.t'oceiiims  were  an  aetioii  in  th.'  eounty  eourt. 

(-,     A  iiiajje  of  eount  V  rourts  may,  il  1,<'  t  iiinks  ht,  sunilii..ii 
ii  m.',lieal' referee  to  sit  with  him  as  an  assessor. 

(t;  1  Kul.s  of  .. ourt  may  make  provis...!,  h.r  the  ai.jx'aranc. 
in  any  arhitratu-n   una.r  this  Act   of  any   party    hy   some 

"'(';')''The"io.sts  ..f  and  ineMental  to  the  arhitration  an.l 
p,„...'.eain..s  eonn..et..a  therewith  shall  he  in  the  aisoretiou  of 
he  .ommittee,  arbitrator,  or  jua^e  of  tlie  eounty  curt,  suIh 
ieet  as  r.'suets  sueh  jua-e  an.l  an  arl.ttrat.ir  appointed  h> 
■j.;.,,  f.  .■.al..s  of  .^ourt.  The  costs,  whether  U'lore  a  eom- 
mitte.'  or  an  arbitrator  ..r  in  the  eounty  court  siiali  not 
excee.1  the  limit  prescribed  by  rules  ol  court,  aud  Bhall  be 
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l:i\r.l  ill  iimtiiicr  jiri'diiUil  liv  iIiom.-  riilfH,  iiml  kikIi  iii\i-  Appndx. 
til  II  iiiiiv  !«•  ri'viiwiil  liy  the  \n<\iiv  I'f  tin'  fniiiil;.  nnirt. 
(H.)   Ill  thr  t:i>r  (if  .lie  iliiitli,  or  M't'usal  ur  iiialiilily  t>.  ii<  t, 


■r  nil  iirtiitriitnr,  tdc  jiuIl:!'  if  tin 


tV  fiillrt     TllilV,  111!    till 


i])|.lir;iiinri  of  ;iiiy  imity,  iii'imiiit  !\  Ml  .v  iirliilratnr 


I.IS    III 


Wl 


u  ri'  tl 


iiiiiiiiliit   ot   niiiiHMiviitiiiii   mil 


llT    tills    A'  t 


itairinl,  >ir  any  wi'ikly  |iaviiiiMit  Viirii"!,  nr  uiiy 


t.r  ilcri.lcil  iimiiT  tliis  Art,  litlnr  liv  ii  tmimiittr 

li 


iiilirr  mat 

nr  liv  ail  arliiiratiT  nr  liy  a'^rcfiin'iit,  a  iiK'Hinraii'liiiii  tlii'r<i>r 
>iiall  Ix'  Ki'iit,  in  nmniirr  i>rrKiril«'il  by  riilis  nf  ciiirt,  tiy  tlic 
■  iiiiiiiiittic  nr  arl.itratiT,  .ir  t.y  any  jiarly  iiitcrci^tcil,  to  the 

liali,    Mlliicit     til     ^ll^ll 


n.;istrar   n: 
nilrn,  nil 


f  tl 


I'ouiitv  niiirt   Willi   s 


lii'iii'i  iiati><(iiil  as  tn  itw  irriniiiii'm's-*,  n nl  siirh 


iiiriiinraiiilinii   iii  a  i<|X'i'ia 


1   rr.;istir   witlimit   In; 


till 


|iiiii  tlif  iiiciMiiiainlmii  ^llall  I'nr  all  |.Mr|iiiiiH  1h'  riifnirfalii 
a  niiinty  rmirt  ii|il_'iiii'iif. 


riuviilcil  that 


CO 


(«()  nil  !*iirh  iiHMiioraiiiluiii  i-hall  U*  n-inrili'il  l.ol'i>ri' 
M'vcn  ilavH  after  tlic  .ir>iiati'ii  liy  tlic  iv^i.-trar 
nf  nntiif  tn  till'  jiartios  inliTcsti/il ;  aliil 
whiMc  a  wnrkman  socUk  tn  nwiil  a  iiiiiiinraniiiiin 
nf  a'^rrciiicnt  iHitwccii  his  oiuiilnycr  ainl  hiiiisrlf 
fur  the  payiiu'nt  nf  cniiijicnhatinii  iinilcr  ilii^ 
Art  ami  thi^  cni]ilnyfr,  in  arinnlanci'  with  rulis 
nf  niiirt,  iirnvcs  that  tin-  workman  has  in  hut 
rcturncil  tn  wnrk  ami  is  cariiini:  th"  same  wa;^i's 
as  he  iliil  licfniT  the  airiili'iit,  ami  nlijocts  tn  tii«! 
rccnriliii''nf  siii'h  miiiiiiranihim.thi'iiirmnramliin 


ily  I« 


.nk'il,  if  at  all,  nii  such  tonus  as 


the  iii(l;;i'  nf  the  cniinty  tinirt,  ui 


II  lor  t: 


10  olirmii- 


anil 
iiurt 


m;iv  at    any   tunc 


■    '  .  ni.ty 
onnsiilors 


stanooh,  may  think  |iist  ; 

('■)  thf   jiiili;o   nf  tho  (uMiity  i 
rectify  tho  roiiistor ;  ami 

(i/i  whoro  ii  aiUKMi.-i  tn  tho  roui^liar  nf  ' 
onurt,  nil  any  infnriiiatinii  wliioh  hi 
sullioient.that  an  a;_'rooniont  as  tn  tho  roilomiitinn 
nf  a  wookly  jiayiiiont  by  a  liimii  sum,  nr  an 
:ozreomont  as  to  tho  aiiumiit  nf  rnmiii'iisatmn 
]iayal)lo  tn  a  inrsmi  iiiidor  any  lo-.'al  liisahility, 
nr  tn  iloiioiiilants,  niiijht  nnt  tn  ho  it'i^istoroil  liy 
roasna  of  tho  inadcquaoy  nf  tho  sum  nr  atmrnnt, 
or  hy  roasnn  i>f  tho  aiiroomont  haviiiL;  hoon 
olitainod  by  frauil  or  iiiniuo  intluonoc,  or  othor 
iiiHirn|ior  moans,  ho  may  rofiiso  to  roonnl  tho 
moninranilum  nf  the  a.:rooniont  sent  tn  him  fur 
ro^istratiiin,  ami  rofor  the  matter  to  the  jiuiiio 
wild  shall,  in  accnnianoo  with  rules  of  cmirt, 
make  such  onlor  jiuluiliiig  an  ori'.or  as  to  any 
sum  alroaily  paid  umior  the  aiiroement'  as 
undor  tho  iiroumstances  ho  may  think  just  : 
and 

((■)  Tho  judt^e  may,  within  six  mnnths  after  a  motnn- 
randiim  nf  an  ai;rooineut  as  to  tlie  roileini'tmn 
of  a  wookly  iiayniont  liy  a  luinp  sum,  or  nf  an 
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ii'jrci'iiicnt   ns    to  tlic  niiiDint    of  ('oni|ii'iisiitiiin 

|iiiy:ilili'  ti)  :i  ]i('i-S(in  iiinliT  ;it)y  Icir.-il  iiiKil)ility, 

(ir   til   lU'iK'niliuits,   li;is    boon    rcinnloil    in    tlio 

ri'Uistor,  (inici-  that  tho  rccunl  Ix-  roninvod  frnm 

the  rt"4isfcr  on  jiniof  to  iiis  Katisfii(.-tn)n  that  tlu' 

au'rci'incnt    was   olitaiiiod    by    fraud    or   timnn' 

intl'ioncc   or  otlior  inijiroixT  moans,   atid   may 

iijako  i-uoli  ordor  (ini  liidinf;  an  ordor  as  to  any 

Sinn  already  paicl  nnder  tlie  asreomeiit)  as  inider 

tho  eirenmstaiiees  lie  may  tliink  just. 

(111.)   An   aiireement  as   to  tho  rodeniptit)!!   of  a    weekly 

HiMiient    l^y   a   hnnp  sum   if  not  ro'^iistered  in    aeeordam-e 

wilh  this  Aet  shall  not,  nor  shall  tho  jiayment  of  tho  sum 

|iayalile  uniler  ihe  a;_'rooment,  oxem]>t   the  person  bv  whom 

the  weekly  jiayment   is  payable  from  liahility  to  eontimiu 

to  make  that  weekly  jiayment,  and  an  a^rocmeiit  as  to  the 

amount  of  oomj'ensation   to  be    jiaid   to  a   jierson   under  a 

loLial  disability  or  to  dejiendants,  if  liot   so  n',i;islored,  shall 

iioi,  nor  shall  the  jiayment  of  th(^   sum  jiayalilo  under  the 

aureement,  oxemjit  thi>  j>crson  by  whom  tlio  comjK'nsatinn 

is    jiayable  from  liability  to  ])ay    eomjiensatioii,  iml.-ss,  in 

either  oaso,  he  jir-ves  that  the  failure  to  ro;_'ister  was  not  due 

to  any  m-'_;le(  t  or  ilefiult  on  liis  jiarf. 

(11.  When' any  matter  under  this  Act  is  to  be  done  in 
a  county  court,  or  by,  to,  or  before  the  judizo  or  re;;istr,u- 
i  county  court,  then,  unless  tile  oontr-ry  iiitontion 
■IU-,  the  .same  shall,  subject  to  rides  of  court,  be  done 
in,  or  by,  to,  (jr  leforo  the  juiliro  or  registrar  of,  the  county 
eonrt  of  the  district  in  which  all  tho  parties  concerned 
reside.  i>v  if  they  reside  in  ditferent  districts  the  district 
jiicscrilH'd  by  rules  cpf  court,  witlii.nt  prejudice  to  any 
transfer  in  manner  jiroviiled  by  rules  of  court. 

(I'J.)  Th<;  duty  of  a  judiro  of  county  courts  under  this 
Aet.  or  ill  Kni;land  of  an  arbitr.ator  aj.jiointed  by  him, 
ill,  subject  to  rules  <■!'  court,  be  Jiart  of  tho  duties  of 
tho  coiiiuy  court,  and  the  ofticors  of  the  court  shall  act 
accoiilinuly,  and  rules  of  court  may  be  made  both  lor  any 
jiurjiose  for  which  this  Act  authorises  rules  of  court  to  be 
made,  .and  .".Iso  generally  for  carryim:  into  eflcct  this  Act 
so  far  as  it  all'ects  tho  county  eoiii,  or  an  arbitrator 
a|>]iointod  by  the  jndjjo  of  the  county  court,  and  jiroccedin:^^ 
in  I  he  county  court  or  be  for  any  such  arliitrator,  and  such 
rides  may.  in  I'.iiL'land,  Im  made  by  tho  live  judi,'0B  of  oounty 
I'onrls  ajipointiMl  for  the  makini;  of  rules  under  section  one 
"inndred  and  sixty-lour  of  the  County  (Joiirts  Aet,  lf^>iS,  and 
when  allowed  by  the  Lord  (hanccllor,  as  jirovided  by  that 
section,  >^hall  have  full  ofieet  witliont  any  further  consent. 

( !•■'>.)  Xo  court  fee,  excejit  such  as  may  lx>  jirescribed 
under  para^rajili  (15)  of  the  First  Schodiilo  to  this  Act, 
shall  Ix'  Jiayable  by  any  jiarty  in  rosjx'Ct  of  any  proceedings 
by  or  afiaiiist  a  workman  under  this  Ait  in  the  court  jirior 
to  the  award. 

0  I.)    .\ny  suiii   awanie.i  as  comjirnsailoi  ,  uni'es> 

jiaid   into  court   under  this  Act,  lie  jiaid   on    t!         ceijit    of 


W()nKMi;\"s  ('oMrF.NSATiox  Act,  I'.MKi. 


11 


iir    ;ic;r('c<i    ;is  ('oiii]i('ir-''ti:  ;;, 
aw;inl('(l  liy  tlic  cinmii  'ice,   i 
tlic   county  court,   nu     in   a) 
]«TSciIi   clllillliu;^   Coniiv    .f;;Ui.. 
to  (Ictcruiilic  till!  ;itnou).i  I'f  c 


tlic  (icrson  to  whom  it  is  j  ayablc  umlcr  any  :i<;rocnicnt  oi'  Appndx. 
aWMnl,  anil  the  snlicitor  or  aj^cnt  of  a  pcrtion  claiinin;j:  com- 
]K'iisation  untier  this  Act  shall  not  he  entitleil  to  recover 
I'miu  him  any  costs  in  rcsjicct  ol'  any  jiroccclin^'s  in  an 
arhitration  under  this  Act,  or  to  claim  a  lien  in  resiK'Ct  <<( 
such  ciists  on,  or  itciluct  sc.cl    costs  from,  the  stun  awarili'i 

■  \c-ciu  such  sum  as  may  he 
lie  aii.;t"''rnr  or  tiic  juijue  <■( 
jiliiation  nia.lc  cither  hy  the 
!,  or  liy  li's  Solicitor  or  a^jent, 
>t-i  1"  lie  ['aid  to  the  solicit. 'r 
or  af;ent,  such  sum  to  he  awarded  sohjict  to  taxation  and  to 
the  scale  of  costs  |irescribcd  hy  rules  of  court. 

(15.)  Any  committee,  arbitrator,  or  jud'.;e  may,  suhjert 
to  regulations  made  l>y  the  Secretary  of  State  and  the 
Treasury,  submit  to  a  medical  referee  for  report  any  matter 
which  seems  material  to  any  question  a'-isiiiL;  in  the 
arbitration. 

(U'l.)  The  Secretary  of  State  may,  iiy  order,  either 
unconditionally  or  suliject  to  such  conditions  or  moditi- 
cations  as  he  may  think  tit,  confer  on  any  committee 
rcjiresciitative  of  an  employer  and  his  workmen,  as 
respects  any  matter  in  whieii  the  committees  act.  as  arbi- 
trators, or  which  is  settled  by  agreement  submitted  to  and 
apliroved  by  the  connnittee,  all  or  any  of  the  jiowcis  cnn- 
f<Trcd  by  tiiis  Act  exclusively  on  county  courts  or  judiies 
of  county  courts,  and  may  hy  the  order  iirovide  how  and 
to  whom  tlie  com|ieiisation  money  is  to  l)e  jiaid  in  eases 
wiicre,  but  for  the  order,  the  money  would  be  required  to 
be  iiaid  into  court,  and  the  order  may  cxcliid(!  from  the 
ojKTation  of  jirovisocs  (d)  and  (e)  of  jiaragraph  (V)  of  this 
Schedule  af:reement^  suhmiited  to  and  apjiroved  hy  tlu' 
committee,  and  may  contain  sucii  incidental,  consei|uential, 
or  suiiplemental  provisions  as  may  apjK'ar  to  the  Secretary 
of  State  to  be  necessary  or  proixT  for  the  pur|.oses  of  the 
I  irder. 

(17.)  In  the  ajiplieation  of  this  Schedule  to  Scotland — 

(a.)  '■  Cimnty  court  jiid'^ment  "  as  used  in  para'^raph  (".') 

of    this    Schedule    means    a     recorded     decree 

arbitral : 

Any  aiiplicatiou  to  the  pherilV  as  arbitrator  shall 

Iki  hisird,  tried,  and    determined    summarily   in 

the    manner    tirovided    bv    section    tiftv-two    of       

the  Slienll  (ourts  (Scotland)  Act,  l.^iii,  save  ^.  -„ 
only  that  parties  may  Ix'  re|ire;-cnted  liy  any 
person  authorised  in  writing;  to  appioar  for 
then'  and  subject  to  the  declaration  that  it 
shall  be  competent  to  cither  party  witliin  the 
time  and  in  accordance  with  the  conditions 
prescribed  by  act  of  fcdenmt  to  reiinire  the 
sheritV  to  state  a  case  on  any  ([uestion  of  law 
deterndneil  by  him,  and  his  decision  thereon  in 
such  casu  may  be  subinlilcd  to  cither  illviMi-i; 
of   the   <!otirt    of  Session,  who   may    iiear   and 


(b.) 


ill 


Appndx.  (liliTiiiiiic    till'    hiiiilc    ;iM(l    iciiiil    1(1    I  lie   slirriff 

with   iiislnu'licMi  ;is  \n  tlic  jihl.^liiciit   m  ]»■  |.ri'- 

iiiiiincril,  and  :in  iipiUNil   ^li:ill   lie  iVoiii  citlici-  nf 
Midi  ilivifijiiiis  t(i  the  Hdiiso  oC  Lui'ds  : 
(r.)   r.uiijnij.lis  (;;■),  (1),  niid  (,,s)  sli;ill  not  :.|iiily. 
(l'"^.)    Ill   till'  ;ip|ilic;iti()ii   III"  tliis  Sclu'diik!  to    Ircliind   tin; 
rxprcs^inii   "indue  ii|"   tiic  cniiiity  cuurt  "'  sliall   iiichnlc  tlie 
ncdidcr  cit'  :iiiy  rity  >>r  town,  and  an  aiUH'al  xliail   lie  iVoni 
till'  Court  of  Apiical  to  tin-  Jlouse  of  Lords. 


•riiiiM)  s(  iiKDrr,!-;. 


lli'>cri|ilii'ii  lif  l)iM-:ii!i' 


l>i'Mri|itiiiri  (if  I'rdc'cs?. 


Aiithiax     -         .         .         . 
I.i'ad  poisnninf;  or  its  -ci[uc 


llaiidlingof  wool,  hair,  bristles,  hides, 

and  sl\iiis. 
Any  process  involving;  the  use  of  lead 
or  its  preparations  or  compounds. 
Mercury  poisoning  or  its  scqueLo      .\ny   process   involving   the    use    of 

I      mercury   or    its     preparations    or 
\      compouDds. 
Phosphorus     jioisoning    or     it;;      .\i  y    process    involving    the    use    of 
sequehr.  phospliorus  or  its  preparations  or 

compounns. 
Arsenic  poisoning  or  its  sequela'      Any   process    involving    the    use    of 

j      arsenic  or  its  preparation  or  com- 
pounds. 
Ankylostomiasis         -        -        -  !  Mining. 


Wlierere,i:ulati"iis  or  special  rules  made  under  any  Act  of  I'arlianient 
tor  the  protection  of  persons  eni]iioyed  in  any  industry  against  llie  risk 
of  contracting  lead  poisoning  re(|uire  some  or  all  of  tiie  jiersous 
employed  in  certain  proces.ses  sjieeificd  in  the  regulations  or  sjiecial 
rules  to  lie  iieriodieally  examined  hy  a  certifying  or  otlicr  snrtreon,  tiien, 
in  the  a]>pli.  ation  of  this  Sdicdule  to  that  industry,  the  e.\]iression 
"  ))roecss  "  shall,  unless  the  Secretary  of  State  otherwise  directs,  include 
oidy  the  jiroeess  so  s]iecitied. 

For  ad(litiotial  diseases  brought  under  the  Act  liy  orders  of  the 
Secretary  of  State,  see  Ajipcndix  Q. 
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MA'i'rT(ii;v  i;ri,i:s  and  ouniiits,  i:m)7,  mios,  and  iito'.t. 


rill,  \v 


HKMKN  S  to,MI'K.\SATl(IS-   Kl.l.K^,    I'.MIT,   AS  A  .MI:N1»I;|)    IIV    I!!  l.KS 

I'l    Makiii   11  III,  liios;  l{ui.i;s  or  Xovkmuku  ijlni,  IDOfS;  and 
Kii.Ks  OK  May  Uith,  l'.iO'J(/<). 


KxpUi  Kiilarjl  MmuH-d mill  III. 

'i'liesc  Itulcs  liiivo  k'fii  iiiiiik'  iiiidfr  panijzr.ipli  VI  of  ilic  ScmiM! 
Sclicilulc  to  the  Workiiicirs  ('oiii]ieiiiiiiti(iu  Act,  lliDi;. 

'i'licy  arc  hisi'il  on  tlic  Rules  muler  tlie  Acts  of  Is'.iT  ami  IHOO,  as 
I  lie  new  Aet  follows  the  lines  of  those  Ac-ts  so  far  as  proeeet.ums 
l.'i- scttliiij,' eoini«'tisatioii  are  coneeriied  ;  but  iiuiiicroiis  adilitioiis  and 
aiteratioiis  are  rendered  necessary  by  the  additions  to  ami  alterati(j|is 
in  the  law  made  li\-  Art  of   r.ioti." 


Hnhf^  1-9  follow  Iiules  1  to  10  of  the  former  rules:  but  P.iile  S  is 
altered  so  as  to  ]irovide.  in  accordance  with  the  decision  in  Fiihl, 
V.  L'lnijdvti,  [I'.IOL']  I  K.  H.  -iT,  tiiat  arl^itration  shall  not  be 
rei|iiested  unless  a  iiuestioii  has  arisen,  and  that  the  ([uestion  shall 
be  stated  in  the  recjiiest. 

Hull  10  rej)ro(luces  Kule  1  of  November,  I;t00,  as  to  ajijilications  by 
eni|iloyers  for  arbitration. 

niiliK  11,  12  follow  Rules  11  and  IL'. 

Iliihii  lo-15  reproduce  Rules  l.'J  to  15,  but  it  is  [irovided  that  service 
shall  be  etlected  I'D  days  before  tiie  hearin;t,  so  as  to  allow  sullicient 
time  for  proceedings  between  service  and  hearing,  es|iecially  third 
party  proceedings. 

l:iilr  15,  ptiriii/iajih  l>.  It  w.as  held  in  J!i.i-  v.  Owni,  [11)02]  '2  K.  1>. 
43G,  that  where  an  accident  occurs  in  Kiigland,  but  the  employer 
resiiles  in  Scotland  or  Ireland,  proceedings  may  be  taken  in  "the 
(.'oimty  Court  in  England;  ami  in  reply  to  the  argument  that 
there  were  no  iHovisicins  for  service  out  of  the  jurisdiction,  the 
court  held  that  Rule  l.">  as  to  service  liy  registered  jiosr  met  the 
ditliculty.  Ciianni.m.,  .1.,  jiointed  out  that  this  was  probably  by 
accident,  and  that  the  words  were  not  intended  to  meet  Hudi  ii 
cane  ;  but  it  was  held  that  they  clid  in  fact  meet  it.  Words  are 
now  ailded  making  the  Ruh'  applicable  in  express  terms  to  such 
a  ease. 

(h)  The  various  rules  made  under  the  Act  by  tlie  Committee  of  Countv 
Court  judges,  lith  the  .sanction  of  tlie  Lord  Chancellor,  are  afl 
incorporated  iu  Appendix  N  Siipni,  hut  the  oxplanatorv  Memorandum 
to  the  Holes  of  l'.it)7  remains  as  tirst  promulgated,  the  explanatorv 
Memoranda  issued  with  the  Rules  of  I'MH  and  I'JOy  are  added. 
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]!iih>i  1»;  l-i  I'l'llow  Ilulcf.  Ui  U>  IH  ;  cliuise  (</)  (if  iiara<:rni'li  .">  • 
is  is  iiltciC'l,  SCI  :is  t(i  lprin'4  it   into  ■icconliinc'  with  tiio 
Ciiurt  Uuk's,  Onlcr  IX.,  Itiilo  1.'?,  iiarimrapli  1 ;   and  i>iiniu 
wiiich  is  new,  ia  taki'ii  I'nim  para^iaiili  ">  <if  the  saiiip  Hnle. 

y,%(/«  I'.t-'Ji'i.     The  Hull's  as  to  imlcinnity  have  liccn  ro-cast,  as  thi: 
Act  jiriiviihs  tliat  <iiii'sli(ins  n(  iinli'iimity  ln'twccn  ('in]ihiycrs  ami 
('iiiiti.U'tiirs  shall  1h'  scttlcil  liy  arliitraticni.      Itulcs  I'.l  t(i  'J.",  thcrc- 
I'lirc  ai'iily  the  Cii\iiity  (Jmrt  Itiik's  as  tn  thinl  jiarty  ]iriirciliir(^  to 
Mii'li  cases. 
Where  an  einjilciyer  elainis  iiiileiiiiiity  fiulii  a  third  iiarty  who  is 
nut  a  eoiitraetor  with  him,  the  Act  pnivides  that  tlie  <iiiestiim  shall  ho 
settled  by  action,  or,  hy  consent  of  the  jiarties,  hy  arliitratioii  ;  and 
Itnle  24  accordiiif^ly  iiriivides  for  the  third  party  liein^  brought  in,  so 
as  to  he  bonnd  hy  the  result  of  the  arbitration  as  between  tie'  work- 
man and  th"  ein"iiloyer,  hut  not  as  to  his  liability  to  indemnify  the 
emi'lnyer.  unless  the  parties  consent  to  have  that  question  settled  hy 
arliitration. 

Jlnh'  -.")  provides  for  third  party  iimccduro  where  the  employer  applies 
lor  arbitration. 

Jiiile  'JCi  reproduces  Uulc  _:'-  as  to  chiinis  to  indemnity  by  one  respon- 
dent  against   another.      It  was  lield   in    .ly«/i'e/'//  v.    //»rs<'/ii/   di. 
CiS   L.  .1.  i).  15.  S'.Jl,  that  where  a  respondent  intends  to  claim 
iiidetunitv  from  another  resiiondent  he  must   uive  notice  as  pro- 
vided by'R\ile   r.t.     The  word  "siiall''  is  accordingly  substituted 
for  "  may"  in  paraj^raph  1  of  Itule  'JU. 
Paragraph  li  of  the  old  Rule  L'.'J  is  omitted,  as  it  docs  not  necessarily 
tollow  That  a  suli-contractor  who  is  liable  to  pay  compensation  is  also 
lialile  to  inih'inmfy  the  iirincipal :  the  accident  may  have  K'en  caused 
under  circumstances   <^ivin'.i   him  a  claim  to   be  indeinnilied    l>y  the 
jirincipal. 

Unie  liT  follows  Rule  "-M. 

/.'i//''  2.5  of  the  old  Ruh's  is  transposed,  so  as  to  put  all  the  provisions 
as  to  medical  referees  tojjether. 

Itiil's  'JS-.'i'J  iTprodiice  Tillies  20  to  .".O. 

The  last  para'^raiih  of  Rule  20  is  ,-dterad,  as  the  new  Act  jirovides 
that  the  iud;.;e  of  the  County  (Jourt,  and  not  the  nii;h  Court  as  in  the 
Act  of  IS'.tT,  shall  appoint  a  tiuw  arbitrator  in  case,  of  death,  etc. 

Hul'  :'.!  of  the  old  Rules  has  been  omitted  as  unnecessary. 

/,'((/•  :',:,  reproduces  Rule  .">2. 

/:»/»•<  :j:!,  ;;i,  n„il  ;!1\,  of  the  old  Rules,  as  to  costs,  have  been 
transposed. 

Ji"h'",i  reproduces  Rule  .io,  but  provides  that 'the  judge  shall  take  a 
note  of  any  point  of  law,  without  being  requested  to  do  so.  as  the 
Court  of  .Vppeal  have  e.vfierienced  dilViculties  iti  ascertaining  what 
has  actually  lieen  decided  in  cases  in  which  notes  iiave  not  lioeii 
(akc-n. 

Jtiiles  30, ."."  of  the  old  Rules,  as  to  ajUH-als,  have  been  transposed. 


Exri.wATonv  3Ikmoi?.\\di  m. 
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Itul'  .■;.■)  dcils  witli  pr-i'ocilin<;s  a'_'ixiiist  insurers,  as  to  wliicli  tlio  new 
Act  make  iiruvisiuns  (litlVrini;  from  those  in  tiie  Act  of  liHOT. 
SoitiuM  .")  (,f  the  Act  provides  tliat  tiio  rights  of  a  bankrupt 
cnipioyer  apiinst  insurers  in  rcspeet  of  liis  liability  to  a  workman 
sliall  vest  in  the  workman,  and  tliat  tiie  insurers  siiall  have  tiie 
same  rights  and  Ije  subject  to  the  same  liabilities  as  the  employer, 
but  only  to  the  extent  of  their  liability  to  the  emjiloyer. 

i'ara'_'raiih  L'  provides  for  examination  of  a  bankrupt  emplover  as  to 
111-  loutraets  with  iusin-ers,  leprodueim;  Hide  58  of  the  old  Kules. 

Ji'ii/r  ;]t\  iiiakes  special  ]irovisii.ns  as  to  masters,  seamen,  ap,  entices, 
and  pilots,  who  are  brought  within  the  Act  by  section  7.  It  also 
jirovidesfor  the  name  in  which  the  owners  of  a  shi]i  may  be  sued, 
and  for  the  service  of  documents. 

li'iilf  '.',7  provides  for  the  detention  of  forei'^n  sbi]is  under  si'ction  11. 
This  clause  is  a  reiietition,  as  to  cases  of  compensation  un<ler  the 
.\ct,  iif  the  Shi|«.wncrs'  Xeuli^ence  (l!eniedies)  Act,  IIM).')  (o  Kdw. 
\'1I.  c.  10  ,  which  applies  to  cases  of  injuries  caused  by  neiilii^encc. 
It  is  tlierel'ore  provided  that  apiilications  shall  be  made  uniler  the 
Ilules  under  that  .\ct. 


Xo  su<di  Rules 
tule  ;!7  l)rovides 


tiave 
bow 


yet   been  niado,  and  pendiiii;  the  issue  thereid' 
ipplications  shall  be  made;  jirovidiiiL;  that  an 


Mp|ilication  may  be  made,  as  enacted  in  section  11,  to  any  court ;  that 
the  jud;;e  may  re(iuire  an  undertakiuL;  as  to  damages  before  <:rantinL; 
an  application  ;  and  that,  while  an  application  may  be  made  cc  p<iite, 
liie  appli<ant  shidl  where  practicable  i;ive  notice  to  the  n^'eiit  or 
Solicitor  of  the  owners  of  the  ship,  and  that  the  judire  may  accept  a 
Solicitor's  undertaking;  to  ;:;ive  security  insteail  of  making  an  order  for 
detention;  such  undertaking:  to  be  enforceable  by  attai'hment,  as  in 
.\dmiralty  actions. 

liulc  .".8.  The  Shi]iowners'  Xegliiience  ^Remedies)  Act,  I'JO.'i,  enables 
an  employer  who  has  paid  coniiK-nsatioii  or  has  had  a  claim  maile 
on  him  under  the  \V(]rkmeirs  Compensation  Act,  and  who  claims 
to  be  indeninitied  by  the  owners  of  a  forei<:n  ship,  to  obtain  an 
order  of  detention  uinler  tliat  Act.  The  Workmen's  Compensation 
Act  does  not  contain  a  corresiiondiuf:  provision  ;  but  Rule  .'iS 
l)rovides  for  a[>plicat;.iis  for  such  orders. 

Itxh'  ;?!(  contains  sjx'eial  provisions  as  to  proccedin;j;s  in  case  of  injuries 
causeil  by  industrial  di.seases. 

lliilv  10  is  framed  on  the  view  that  paraj;rapli  S  of  schedule  'J  to  the 
Act  applies  to  the  apjKiintment  of  an  arbitrator  by  the  juilj^e  on 
the  death,  etc.,  of  an  arliitrator  aijreed  on  by  the  parties,  it  is 
taken  from  a  former  County  Court  Itule  as  to  the  appointment  of 
arl)itrators  under  the  AL;ricultural  Holdiuijs  Act. 

//'(As  11-18  are  founded  on  the  old  Rules  .'W  to  4o  as  to  the  recoril  of 
agreements  and  awards  in  the  County  Court  register;  but  they 
are  considerably  altered  in  lietail,  in  conseipience  of  the  new  pro- 
visions containo<l  in  paragraph  '.lof  the  second  schedule  to  the  Act 
as  to  notice  t.o  the  jiarties  interested,  befjre  a  niemor.ind.um  is 
recorde<l,  and  objections  by  employers  to  the  recording;  of  asrree- 
nicnts  wliere  injured  workmen  have  returned  to  work. 
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Hnh  til  r("iiil;ili>  till-  i>n)i('.luir  whore  ilic  voi^istnir  icl'ris  ;i  iiiciiii.lMn.lniii 
(if  aira-rriniifiil  to  tin-  iii.l^;c  uiiilcr  paiMiirapli  '."  nl'  llic  m'i'-.ii.I 
>clif(liilc,  ami  iinivMcs  that  the  ^■■_'i^tral•  may  make  iiiciiiirics  as  in 
whellirr  a'^rn'mciits  |in'<i'iilt''i  l'"i-  rc-istratinii  arc  sucii  as  KlmuM 
lie  rccnrih'il. 
l!,i!,  ."lO  ro'^iilati>s  thi-  imHiMhiro  fur  the  rciiicival  nf  an  a'^'rcnni'tit  from 

the  rt'uistcr  iin.h'r  lura'^raph  '.•  nf  the  sccniul  schoilulc. 
l;„li^    If,,  -17  ,,f  the  i.hl   Ituii'S,  as  to  costs  of  solicitors  or  a-cnts,  have. 

been  transiKiscil. 
Hiilr  :A  rcproiluccs  the  old  ItiiU'  is. 

/;-(/■■  T)'.'  jirovMcs  for  the  Miiiniioniii^  of  medical  refci.-s  as  assessors 

uii'lcr  jiaranrajiii    '>  of  th-  secoii>i  schc^iiilc.     It   is   hasccl  uii  tlii! 

CountvCoiii-t  llules  as  to  suimnonini;  assessors  in  or.linary  actions. 

U„l,     .-,3    ic|.roluces    tlie    ..U    llulc  'Jo  as    to   rcforciiees    to    mclical 

referees. 
//-(/-•."•.I  .icaN  with  refereuees  to  uieaieal  refeive>  under  liara-rajih    lo 

of  the  lirst  scliedule. 
A'"/'S  1'.',  I'.'A,  ll'li  "1'  till'  eNi>tiie_'  Itules  are  tran-lioscd. 
/,',//,  r,o  n-'uliites  aiii'lieatiniis  for  suspension  of  the  ri-ht  to  conijicnsa- 
tion.  or  to  take  proceediii-s,  where  a  workman  retnser-  to  submit 
to  exaiiiinatiou.      It  is  based  on  Kule  .'tO  of  the  oM  llules. 
l;,if>s  :,\  -:.S  of  the  old  iiiiles  are  omitted,  the  provisions  as  to  insurers 

liavin:^:  bien  allercl  by  tho  new  Act. 
/;/(/.  .Ml  deals  with  payment  into  court  and  investinent,  etc.,  of  money 
pavalile  in  case  .it' death  under  laivciraph  5  of  schedule  1.  It  is 
based  on  the  old  Ilule  T)!!.  I'ara-raph  I't  provides  for  tho  payment 
of  weekly  or  other  periodical  paynn'iits  by  post  ;  it  is  based  on  tho 
County  ('ourl  Rules,  Order  l.\.,  Ilule  2:.'. 
/.'-(/.■  .-.:  deals  with  payment  of  weekly  sums  iMyal.l.'  to  i>crsons  under 

disabilitv  i  ito  court  iiiider  i>iiia'.;raph  7  of  schedule  1. 
/,'/(/.    .")S  regulates  the  proc(-!uiv  on  applications  for  the  vanation  of 
orders  un.ler  para:4ra|'h  '.»  of  sciieduh'  1. 

Hull  .V,i  ileals  with  tiie  investment  and  application  of  lump  sums 
payable  in  redemiition  of  weekly  ])ayments  under  paraj^raph  17  of 
.schedule  1. 

/,'((?,  t;0(h'als  with  the  subject  of  weekly  payments  to  workmen  who 
cease  to  reside  in  the  I'nited  Kin;;dom.  The  ori-iiial  proposal  m 
the  iiill  was  that  such  workmen  should,  if  tho  incap.T  ity  was 
iiermanent,  receive  ;i  lumii  sum;  but  it  is  now  i)rovided  that  they 

sliail   1 ntitled  to  tlieir  weekly  p.ayments,  on  proof  ot  identity 

ami  eontinuance  of  disability,  in  accordance  with  rules  of  court. 
'I'lie  lUile,  therefore,  |irovides  how  a  certilicate  of  incapacity  is  to 
be  obtained  from  a  medical  rel'eree ;  and  then  provides  that  a  copy 
of  the.'ertitieate,  and  a  certilicate  of  identity,  shall  l>o  given  to 
the  workman,  ami  that  he  shall  forward  every  three  months  to  the 
iV'^istrar  ccriiiicateN  .d'  eoiiti!\f,:uire  of  incapacity  and  of  identify, 
ve7itied  I'V  declaration  before  a  person  authorised  to  administer 
o.'^tlis  in  the  place  where  the  workman  resides, 
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A'h/,.s  t!l-(il  -Wal  with  costs,  uiul  ivpiucbici:  .•!;!,  .■!•),  and  :14a  uf  tlif  mI,1 


Kuk 


l!(i!is  t;;-),  t'li;  rcj)rii( 


(luce  Itiili's  4r>  an 


.1  II 


as  til 


sts  111'  siilicil' 


iii'ciits  actiii;^  lor  iiartics  clainiiir^  coiiipfiisation. 


Itnlis  07-1)'.*  n'Tot 


lucu   Itiilos  -I'.t,  I'JA,  ami  4'.»ii  as  to  i.rnccuilii 


lis  liv  cxccutioii,  j 


til'!  fufurct'iiH'Mt  of  awai'i 

iithcrwisi';  ami  cuiitaiu  sjurial  jirovisi' 

jiartiiers. 


I'm- 
..,  jiiil^^iuciil  suiuliiiiiis,  111' 
s  applicabli'  tu  tlie  cast'  nf 


]!iiIk  to  is  new. 
l'aia'4raiih    1    i 


iiccoi'iL.nct'  wi 


th  till'  lU'cisioii  ii 


.1/. 


iiiitiiiii   V, 


[if^'.tu]  1  Q.  r.. «' 


;n.' 


.that  a  new  trial  cannot   ne  i^tan 


ti-il  i 


II  an 


.irliitration. 


lint   tlicp'  oiii;lit   to  lie  power. 


where  an  awanl  or  oriler  has  lieen 

person  who  is  not  really  a 

awarlleil   eoni|ieusatiiin,  or  a    ]KTson    who    is  a 


jneil  liv  fraud  or  iiniiroper  means,  or  a 
idaiit    has    lii'en 


'•1" 


idant 


las  lieen  e 


seludu  1,  tu  re-oi>en  the  matt 


|iower  where  an  a>;reuiieiit 


as  parai^raiih 
has 


;t  u!"  the  secnnd  schedule  jZivcs  s.....  -  .   ,  •  "  .■         .„,      r 

l„.,.n  imprum.rlv  obtained,  while  section  U  ol  the  Ail.it ration  Act  ol 
is-;'t  .rives  llie'llii'li  Court  power  to  set  aside  an  award  iniprol«;rly 
„l,t,iiiied,  para-rapii  '>  of  Rule  TO  gives  a  like  power  to  the  ludge  to  set 
aside  an  award  ohtained  hv  fraud  or  impn.iier  means:  paragrapli  .. 
providini'  iiow  application  shall  he  made,  while  paragraph  l  limits  tin' 
time  fiirTipi.lication,  the  time  being  taken  Iroiii  schedule  J,  paragraph 
<t  (,■},  and  section  2  (1)  (/»)  of  the  Act. 

nnh>i  Tl,  T2  reproduce  Itiiles  ;i<i  and  :!T  as  to  apjxals. 

/,'„/.  T:!  prescribes  the  courts  in  wiiicli  proceedings  may  bj  taken,  in 
accordance  with  paragraph  11  of  schedule  '_'. 

Unhn  Tl,  T;")  correspond  with  the  existing  llulcs  00  and  01. 

Uith  TO  provides  for  the  transfer  of  money  from  one  court  to  aimilier. 
under  paragraph  t;  of  the  first  schedule  or  otherwise. 

I!iil>s  TT,  TS  reproduce  Itules  O'J  and  ti-".. 

A',,/,-  T'l  iirovides  who  shall  be  made  a  parly  as  representing  the  ('rnun 
in  cases  arising  out  of  accidents  to  wnrkmeii  in  the  servnv  >A  the 
Ciown;  and  for  the  service  of  ihicumenis  m  s;uli  eases. 

7,'((/('s  80,  SI  icprodiiee  Uules  (U  and  0."i. 

link  S"  iirovi.les  that  references  to  nu-iical  re'erees  shall  K'  made  in 
accordance  with  regulations  maiie  by  the  Secretary  ol  >tate  ami 
the  ■I'reasurv;  that  such  regulations  shall  iiave  ellect  as  rules  ol 
eoiirt  •  tiiatre-islrars  shall  ait  in  accordance  witli  any  regulations 
so  made  requiring  references  under  ].aragrapli  (./  )  ol  siili-section  I 
„f  section  8  to  be  made  tlimugh  tlie  county  court  ;  ami  that  the 
re.'istrar  shall  keep  and  forward  records  of  retereuces  to  medical 
referees  in  accordance  with  such  regulations. 

Uiiha  >>'i,  84  reproduce  lUiles  00  and  OT. 

The  forms  have  U-en  revised  and  re-arranged,  and  many  new  ones 

added  :  the  principal  points  to  be  noted  are—  ,,„..,ti,,.,s 

...        '.     ,  ,•,.„.,.,„..   ..,.,,  ..it.ir,.,)    ..ikI  ri'ouire  tlie  uuesliniis 

ilj  that  me  loniis  o!  icqac.^t   .iii  .iiii.tt.u,  ..no       i  ...>-  i 

which  have  arisen  to  be  stated;  and 


ill 


'  1 1 
'.{| 


I 


i         I 
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/•/(/(■  1  I'liiviili's  wliat  losts  may  l>c  iillowcil  iiuaiiist  an  ciuiiloyiT  wim 
i.avs  an  ii'^rccil  aiiioiint  ul'  cuiiiiifusatioii  into  cui-t  in  an  arliitia- 
licin  niiilt'i-  link'  ">. 

/.'((/■  '1  annMhls  l!nU'  .".'.t  as  to  imlusti-ial  iliscascs,  as  orilcrs  Iiavc  Ihm-ii 
III ailc  In-  till'  SfiTctary  of  Stati'  imdcr  snU-sci'tinn  <'.  of  sfdion  S, 
( AlcniluiLr  that  st'ition  to  otlicr  iliscasos  tlian  tliosd  njentioncd 
tluifin  ah'l  in  tlictliinl  sclicdiili'  to  tlie  Act. 

l:nlr.  I  anicmls  ami  ri'-cnacts  Knlc  Tdl,  as  to  |iayincnt  into  conrt  incase 
of  iliatli.  TIh'  aiiicn'hiR'nts  arc  intcndiMl  to  meet  wiiat  will 
lirolial'lv  !"•  till'  niost  coninion  case  under  the  Act,  viz.  tliat  of  a 
lata!  aitidt'nl  to  a  wurknian  who  k'avts  a  widow  and  infant 
I'hildivn,  wIktc  the  cniiiloyfr  admits  liahility  and  is  willim;  to 
|,ay  tlic  full  amount  of  comjifns.ition,  Imt  no  valid  a^.Tet-nicnt 
(■ail  ho  w\w  to  hfcausc  of  thi-  li".:al  disability  of  the  cliildrfn. 
Many  suuli  tascs  have  already  oeeurred,  and  it  has  heen  iiointed  out 

that  the  Rules  and   forms  do  not  provide  for  paymeut  into  eoiul  and 

aiiiilieation  for  investment,  etc.,  in  sucli  eases. 

I!(il,  r.li  has  therefore  Urn  reviseil  with  a  view  to  sujiiilyint;  the 
deliiiency  ;  it  preseribes  the  court  into  which  payment  is  to  be 
made,  and  a  form  to  be  used  for  iiayment  into  court,  and  iire- 
seribes  forms  of  ai'iilication  for  investment,  etc.,  and  the  proeeilurc 
nil  such  aiijilieations.  It  also  )irovides  for  notice  of  piiyment  into 
court  liein:j;  uiveii  by  the  re:^istrar,  as  there  is  no  njeans  of  eom- 
pcUih'.;  the  emi'loyers  to  -ive  notice  as  ]iresrribed  by  the  rule, 
and  they  often  omit  or  delay  to  .lo  so;  and  it  limits  the  liability 
of  euiployers  as  to  costs. 

JluU  '<  bihi'is  Rule  (10  ami  the  forms  into  couforniity  with  i)araiirapli 
18  of  the  Ihst  schedule  to  the  Act,  and  with  tiie  form  of  certili- 
cate  jirescriiied  l>y  the  Seeretarv  of  State,  which  do  not  require 
the  certilicate  of  the  medical  referee  to  t^tate  whether  the  disable- 
ment is  total  or  partial;  and  makes  further  provision,  in  acconl- 
anee  with  suLitiest ions  by  the  Secretary  of  State,  as  to  appiicatiou 
for  eertitieates. 
March,  I'JOsi. 
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rilK    WOUKMKN'S   I'OMI'KNSATIOX  Ul'LKS,    l!iO,s   (Xo.    i'). 
Dattil  Sovciiihr  'l\th,  l'.)(»8. 

Kxri.ANAToliy    MKMOItANlJUM. 

l!<ih-  I.  'riic  adilititiiis  Mil'  iiiti'mlfil  tn  lu.ikf  it  Ll.";ir  tlwit  Hiik-  ;!,'!,  :im 
to  tlif  iiii|K:iraine  of  iiiiitiis  to  arliitialioiis,  apjilics  to  all  arhitra- 
tions  uihIlt  the  Act,  and  i'urtlitr  provide  that  iii'iiciiilaiit«  of  a 
dufcaKcd  woi-kiiiaii  may  1«'  rc|iris(iitc'd  by  an  olliuer  of  a  soiiety 
witli  wliiili  tlio  Workman  was  cniincctcd. " 

A'k/cs  L'  aud  4  aie  iiitciidiid  to  mirl  a  diliiculty  wldcli  isi'Xjt<iii'iiced  IjV 
R'Uisliars    to    whom  a;;ic'i.'mcntK  arc  foiwaided    for    ronistratinii 

L'naMf 


under  Siliudulf  L',  )iaraj;ra|.li  !», in  olitaiiiin;.'  information  tt 
tiiiiM  to  jui1l;(^  wliftlifr  such  a'. 


tl 


rccments  may  )ao|H;rly  bi'  recon 


•dfd  ; 


ify  i)rovid{'  that  thi'  menjorandum  of  an  a^^'rivmcnt  shall 
contain  siu-h  irdbrniatii.n.     I'"or  this  jmriiosL'  llulf  '_'  provides  tljat 
tlie  memorandum. siiall  state,  in  the  ease  of  a  workman,  his  averajio 
lis  eondition  as  to  capacity  for  work,  and  in 
rk 


weeKlv  earnuiv 


and 


tin 


pf  a  de 


eieased  workman,  liis  average  weeklv  earni 


1.1 


jiarticulars  as  to  liis  do|iendants,  so  that  the  registrar  uiay  l>e  abl 
to  form  an  opinion  as  to  whether  a  lump  sum  a;,'reed  to  be  ].aid 
in  redemption  of  a  weekly  jiayiuent,  or  the  amount  of  compen>a- 
tioii  agreed  to  be  paid  to  dependants,  is  adeipiate  or  not. 
Hull  -1  amends  llulo  4'.i  by  ]irovidinf;  that  it  shall  lie  the  duty  of  the 
jiarties  to  an  agreement  to  furnish  such  information  as'may  be 
re(piire<i  by  the  registrar;  and  ;.r()viding  that  where  a  reference  to 
the  juilne  is  reiiiiered  necessary  by  the  refusal  or  nej,'lect  of  any 
jiarly  to  furnish  information  reasonably  required  by  the  registrar, 
such  party  uuiy  be  ordered  to  pay  the  costs  of  an  incjuiry  by  the 
judge. 


A  f(j 


orm  ot  inqun-y  whicli  is  in  use  m  some  courts  is  hereto  annexed, 
it  has  U'en  found  to  be  of  use  in  jirodiicing  the  necessary  iidormation. 


Fron 


The  lie-istrar, 


Mkmoicandlm. 
'   To 

County  ( 'uurt. 
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TliK   WoBKMKN's  COMfKNSATIoX   AcT,   I'JOG. 

The  registrar  will  be  obliged  by  your  informing  him,  eitiier  by  letter 
'.r  at  a  ]iersoual  interview  here,  the  nature  of  the  accident,  the  duration 
of  the  total  or  jiartial  incapacity  for  work,  and  any  facts  you  may 
d'Mre  to  bring  to  his  notice  as  to  the  circumstances  leading  to  the 
a'^fcment  as  to  the  amount  of  the  cumiK'Hsation. 


rii<» 


ArriiNiiiN  N. 


Half  .".  is  ihlniilnl  to  sciiiii'  uiiil'oiiiiily  uf  |ir:u;licc.  Some  it'i;i.strai> 
111  I  111  If  tlic  iPii'.'iiial  :ii:ifciuciii  to  lie  pro  lucc'l  wlu'ii  iiiiiciiMiniiiiluiii 
W  liliil,  illi'l  cliiilii  I'l  retain  it,  a  |iractiii'  to  wiiirli  iiisiiraiii'i' 
1  niiip.iiiic's  cili'n'rt,  as  tiic  iiriuiii.ii  a.:rffiiii'iits  iiie  often  reiiuircci  as 
\Miiiliers  for  payment  or  lor  piir|K)Nes  of  amlit  ;  aiiil  a  <iueslioii  lias 
also  arisen  as  to  wiielher  a  ineinoraiiiliini  of  agreement  may  U- 
lo.Ji^eii  liy  insurers. 

'I'lie  Alt  only  ri'ipiii'es  a  ineiiioraiiiliiiii  if  an  ai^reement,  aiiil  not   the 

orijiinal  a'ireenie;it,  to  1h'  n rdeil,  tlioiii;li  no  iloiilit  tin'  ori'.;iiial  ajjree- 

iiieiit,  wliii'li  is  till'  IhsI  evi.lenee,  may  !«•  fileil.  'I'lie  rule  proviiles 
that  wlieic  a  memoraiiiliim  is  lijecl,  tin  ri'.'istrar  may  reijiiiie  the 
original  to  lie  pioilueeil,  to  satisfy  liimself  that  it  has  1>  en  duly 
executed ;  hut  that  when'  a  memorandum  is  tiled,  the  registrar  shall 
Hot  he  entitled  to  retain  the  oriLjinal  a-ireeineiit.  It  further  |irovides 
tliat  memoranda  of  a'^ieements,  wliifli  are  i;eiierally  entered  into  hy 
insurers  on  helialf  of  the  einphiyers,  may  !«•  tiled  hy  insurers  on  hehalf 
of  the  Jiartici  interes'ed. 

/,''//.    !.      See  note  to  liule  'J. 

Ji'iilf  .")  is  introiltKi'd  to  eiiahle  a]i]ilieations  under  Uule  oS  fur  the 
variation  of  orders  to  he  niiiile  on  Ijehalf  of  infant  ile|Hndaiits  hy 
next  friends  in  eases  where  the  interests  of  the  mother  and  the 
infants  may  he  eonllirtini;. 

Ji'iih  I'l.  Cases  arisiie^  under  the  Art  of  I'.IOti  often  resolve  tliemsolves 
into  iiueslioiis  of  int'dieal  evideiiee  as  to  the  condition  of  the 
iiijured  Workman;  and  where  there  is  any  dispute  as  to  his  con- 
dition exiiert  witnesses  are  hahitually  called.  'I'lieru  is  no  |Kn»or 
under  the  Uules  to  allow  the  costs  of  advisiie^  on  evi  lence,  or  fees 
to  experts,  unless  costs  are  allowed  on  Scale  IS,  and  many  cases 
ucciir  in  wliicli  tlic  court  is  not  disposed  to  allow  costs  on  that 
scale,  hut  is  met  hy  the  dilliculty  tiiat  if  the  costs  of  advice  on 
evideiiCi'  and  ipialilyiiiL:  fees  to  a  medical  man  are  not  allowed, 
ihe  whole  amount  of  comiK'Usation  allowed  will  he  swallowed  up 
l.v  such  costs,  if  they  have  to  he  home  hy  the  worknian.  To 
meet  mis  dilliculty  Kule  •>  i;ives  power  to  allow  such  costs  where 
1  ists  aie  taxed  on  Scale  A,  as  an  alternative  to  al  .vin>:  the  whole 
of  I  he  costs  on  Scak'  I>. 

I,\ili'  T  ap[i!icr.  Ilules  7  and  ."i.'!  as  to  ]iersons  under  disahility  and 
p.irliieis,  and  as  to  tlie  parties  hy  whom  parties  to  aihitratioii  may 
appear,  to  all  pii iceediiiiis  under  the  Act  and  rules,  those  rules 
heiir.:  at  present  limited  to  proceedin.;s  hy  way  of  arhitratioii. 
'I'lie  aiiielidmeiil  will  enahle  persons  interested  in  infant  children 
1,1  apply  to  tiie  court  under  Schedule  I.,  ]iar.ii:raph  '.I,  for  the 
variation  of  urders  or  awards  as  to  the  aiiportionmelit  of  coinlK'n- 
satiiiii. 

NoVcliilier,  \'M^. 


Kxi'LANAToIiV    MeMUIJANIM  M. 
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Till-;    WOltKMKN'S   COMI'KNSATION'    liTLKS,    liM^.t. 

KxriASAlciUY    Memiiuanium. 

A'l/'.   1. — link'  If^  proviik'S  tliiit  wlicrr  an  ciuplciytT  ailiiiits  lialiility  he 

liiiiv,  nil  an  ai'plicatii'n  for  arUitratinn  liv  an  injiiriil  unrkmnii,  tile 

a  Miliniif'>i<in  to  an  awanl  Inr  a  weekly  payment, nr  on  ati  a|ipli(':i- 

tinn   liy  (U'lit  iiclaiits,  jiay  iimney  into  cniirt ;  Imt  no  jirnvisinn  is 

iiiaile  eitlier  for  pnymeiit  into  court  on  an  application  I'or  arliitra- 

tioii  liy  a  workman,  or  for  the  tiling;  of  a  sulniiission  to  an  awanl 

or  payment  of  money  into  court  witli  a  ik'niai  of  lialiility. 

liule  1  now  ]iroviiles  (n)  that  where  an  employer  ailinits  liakility  in 

the  case  of  a  Workman,  lie  may  pay  into  court  fucIi  sinu  as  he  considers 

.■.ulllcient  to  cover  his  liahilily  ;  ami  (/')  tliat  an  employer  may  tile  a 

>ui'missiou  to  an  awanl   or  pay  money  into  court  with  a  denial  of 

lialiility. 

j;,il,,  2. — The  forms  i>f  memoranda  for  registration  under  parai:ra]ili  it 

of  Sihedulc  -  of  the  Ait  are  revised,  and  sei)arate  forms  preserilH'il 

for  cases  of  injury  to  workmen  and  eases  in  which  death  restdts 

frcim  the  injury;  and  also  tortus  adapted  to  cases  of  disablement 

orcleath  from  industrial  diseases. 

'I'lio  ipiestion  has  keen  raised  whether  the  information  teipiired  to  Ik! 

sui>plied  l.y  Itule  11,  jiara-raph  :!  (Itule  liof  the  Itules  of  1!J(»H  (\o.  2   ) 

and   Form  'M'lS,  fortu  part  of  the  metuorandmn,  so  that  a  luirty  can 

dispute  the  i^cuuilieness  of  the  memorandum  on  the  ground  that  he 

does  not  admit  the  correctness  of  the  information,  atid  would  lie  estopped 

I'rotn  disputin'4  it  at  a  later  date  if  the  memorandum  were  recorded. 

Form  -Wix  was  not  intended  to  form  part  of  the  memorandum,  but  was 

prcsiribed  in  order  to  ensure  that  information  should  W  ;:iven  to  the 

registrar  to  enable  him  to  deci<le  whether  the  inemoramiiim  should  1* 

recorded   or    referred    to   the  jndj;e  under    Schedule  '2,  paragraph  !•, 

].ioviso  (tl),  atid  Kule  4'.t :  and  to  make  this  clear  Hule  41,  paragraph  .'!, 

and  Form  ^UJA  are  aimulled,  (ind  paras^raph  1  of  l\ule  4'.t  is  auieniled  by 

jirescribint;    that  where  a  memorandum  of  agreement   presenteii   for 

tc'iistration  relates  to  any  matter  referred  to  in  jiroviso  (d)  to  paragraph 

0  (if  the  Second  Schedule,  a  sej.arate  statement  givini;  the  information 

prescribed  bv  Form  .SHa  shall  W  sent  to  the  registrar.    This  is  effected 

by  Hule  ."). 

h'lih  o  annuls  and  re-enacts  liule  41',  as  amended  by  Kule  ;i  of  the 
Uules  of  I'.tOtS  (No.  2),  with  further  amendments. 
Paragrapn  1  is  unaltered. 

Paragraph  "J,  as  to  the  authentication  of  memoranda  of  agreements, 
is  revised  : — 

(a.)  Because  the  Master  of  the  Kollsin  Blwdes  v.  Soothill  Colliery 
Co.,  Ltd.,  L.R.,  1909,  1  K.B.  191,  at  \\  195,  obser\'ed  that 
ill  his  opinion  it  was  im|iroper  that  agreements  should  be 
signed  by  solicitors  for  dejicudauts;  and 
(/'.)  To  provide  for  the  authentication  of  memoranda  by  the 
signatures  of  duly  authoritied  oflicials  on  behalf  of  em- 
ployers, or  of  next  friends  on  behalf  of  jiersons  under 
dii^ability. 
Paragraph  3  is  unaltered. 

E.L.  55    A 
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r!ir;i.:r.iiili  I  niit.iri's  |.;ir:i.:riipli  t  CmiIcIc  1  in  1!mis),  wliicli  iioi.ri^iiially 
(liawii  wiiiil.l  "ici'iii  tn  rciinirc  un  .liirrctni'iit  In  writing'  tn  !«■  (iriMlnriil 
ill  cvcrv  ciiM' :  'vliiifaf  it  Ii.'im  Ucii  ili-i  idcd  llial  :i  tiKiiinMnihim  liiav  U' 
rccinili'il  (if  a  vt'ri'al  or  even  an  irujijiril  ii'^rcriuriif. 

Taraurapli  .'((addci  in  I'.'ttS)  is  unaitiiril. 

I'ilia"r:i|ili  ti  is  in  urcorilanif  witli  tiic  view  laki'ii  liv  tiic  Court  of 
.\|.iKai"iii  /,'/,..'/,/<  V.  .S,.„^y,///  ro/li,ni  to.,  l.t.l.,  I,.!l.._l'.i0!i,  I  K.M.  VA, 
wiiii  h  is  iiiorc  fully  nfcrri'd  to  in  tin'  notes  to  Hiilcs  7  an<l  H, 

lliilv  I  cnalili'S  tlic  ri'jiintrar  to  atni'ii.l  a  iiicMiornniluin  l>y  consent,  ami 
to  reeofil  it  witlioiit  the  neii'ssitv  for  an  apiilicatioii  to  the  jml^e. 

/,')(/(  ,").     >fc  note  to  Uiile  •_'  aliove. 

/i'k/'  li  applies  the  provisions  of  paratiruph  '>  of  Seliiiliik'  I  as  to  payment 
into  ec.nrt  in  case  of  deatli  to  eases  in  whiili  an  a'^rceini'iit  is  made 
tor  the  pavment  of  a  Innip  sum  in  lien  of  or  for  the  redeinptioM  of 
a  weekly  i.ayment  payahh-  to  a  peron  under  any  le'^'al  ilisahility. 

/.'h/'S  7  and  H.— These  rules  are  introduetd  in  eonsequenee  of  tlie 
deiision  of  the  (.'ourl  of  A|'lH'al  in  itli"il"i  v.  S,j>,/I,l/I  r,,llnrij  r,,., 
IJ<L,  L.K.,  I'.K)'.',  1   K.I'.  l!'l.      'I'll''  'ase  was  as  follows  : 

A  workman  havin;^  been  killed  liy  aeeidciit,  a  claim  was  made  on 
IwhaU'  of  a  son  and  two  daui;liters  as  deiHiidants,  one  i,f  the  dauijhtirs 
hein;;  an  infant.  'I'he  iiinii"iisation  was  a;;reed  at  Ctlo,  and  an  auree- 
nienr  was  made  U'tween  sdieitors  aetin;::  for  and  on  behalf  of  the 
dejienilants  without  naininj;  them,  and  theemployers.  Tlu-  Insurance 
('oin)iany  sent  a  cheipie  to  the  r.':.;istrar,  with  a  iinecijs:  containing  a 
nieiTioraiKlum  I'f  tlii'  aiireeinent  and  a  reipiest  to  the  reijistrar  to  record 
it.  The  reijistrar  took  tiie  objeetion  that  an  a'.;reement  on;;ht  not  to  Ik; 
sijjned  liy  a  solicitor  on  iH'half  of  ttie  dependants.  'I'he  employers' 
solicitors"  then  paid  the  money  into  court  under  ]uira;;raph  4  of 
Hule  oG.*,  on  a  praeipe  in  aeeordance  with  Foriu  "i/.a,  statinj;  that  no 
valid  U'.:reement  could  lie  come  to  by  reason  of  tin'  disability  of  one  of 
the  deiH^'ndaiits.  The  solicitors  of  the  dejiendants  then  aiiplicd  to  the 
judge  to  api^ortion  the  amount,  but  he  reipiired  the  employers  to  l)c 
represented.  The  solicitors  accordingly  tiled  a  request  for  arbitration, 
adding  another  allegeil  dependant,  and  claiming  filotl.  The  em[iloyers 
set  u])  the  agreenieiit  as  an  answer,  a!id  pleaded  that  they  were  not 
necessary  parses.  Tlie  judge  lield  that  paragraph  1  of  Itule  oti.v  did 
not  api'ly  where  one  dependant  was  .an  infant,  and  the  employers  couM 
not  sav  that  there  was  no  dispute  as  to  the  amount  of  coiuiiensation 
till  the  court,  through  the  registrar  or  judge,  had  approved  of  the 
a'Tirnieiit  as  \*ws.  for  the  benefit  of  the  iid'ant,  or  unless  tiiey  had 
jiaid  into  court  the  maximum  amount  payable  under  the  Act;  he 
the  -"fore  procee.leil  with  the  drbitratioii,  and  awarded  Cdo  as  comjHii- 
satiun  and  apiHirtioned  it  to  the  two  daughters,  and  ordered  the 
employers  to  pay  the  costs. 

<-»n  appal,  the  Court  of  Apjx'al  discharged  the  order  as  to  costs. 

The  Master  of  the  Rolls  sai.l  that  though  in  the  case  of  a  person 
under  disability  there  could  1k>  no  absolute  agreement,  there  might  be, 
according  to  the  familiar  jiractice  in  Chancery,  a  so-called  conditional 
a'Meeiuent,  which  was  not  ojicrativc  uidess  and  until  it  was  ajiproved 
by  the  court  on  behalf  of  tlu'  infants.  An  analogous  procedure  was 
iirovided  for  under  liie  Woiuuien's  Cuiri]K-ii.sati"ii  Art,  u  iicmg  tnc 
iluty  of  the  re.;istrar  to  look  into  the  matter  on  lichalf  of  the  infanis. 
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le  rule   |ir(iviiies 


that  if  all  f|uestioii»  as  to  the  ainount  payable  to  each  (le|K'niiaiit  havi 
U'cii  Mitleil  III/  inirffiiii  lit  l«'fore  |iaviiienf  into  eiiiirt,  the  .-.uin  paiil  into 
court  shall  be  allolleii  in  aeconlatue  with  the  a'.'reemeiit  ;  whereas  the 
.\ct  (S'cheiiule  I,  |iaia'.'ra|)li  H;  pioviiles  that  the  aiiioiiiit  payable  to 
each  ilepeinlant  shall  be  M'ttleil  by  arbitration,  or  if  not  so  settle.l 
liet'ore  [layiueiit  into  court,  bv  the  county  court,  thus  apparently 
excliiilinii  the  settlement  of  >iicli  amounts  by  agreement. 

Uiile  ts  proviiles  that  where  the  employer  ailmits  bis  liability  to  piiy 
ronilK'Hsation,  but  the  aiiiouiit  )ia>able  has  not  been  ascortaiinil,  ho 
may  jay  into  court  the  anioimt  whiih  he  ailmits  to  be  ]iayable  by  him, 
ami  so  avoiil  the  ilelay  and  ex|iense  of  arbitration. 

Wtiere  this  is  (ioiie,  the  proceiliire  will  be  an  follows  :    - 

('()  The  employer  will  pay  iiitocourt  the  amount  which  heailmilM 

to  be  payable  by  liiiii. 
(/')  It  will  then  Ik"  the  duty  of  the  rei;istrar  to  make  impiiries  in 
order  to  satisfy  hiniselftliat  the  aiiiouiil  paid  in  isadcipiate. 
If  he  thinks  that  it  is,  notice  of  jiayiiieiit  iiitocourt  will 
1k'  jiiveii  to  the  dependants.  If  he  is  not  satisfied  as  to  the 
adequacy  of  the  amount,  he  will  refer  the  matter  to  the 
■jiuljie,  who,  if  he  thinivs  the  amount  isadiquale,  will  direct 
notice  of  jiaynient  to  Ih' given  to  the  dejieii.iants,  or  if  he 
thinks  that  further  inipiiry  >hould  U-  made,  will  give 
directions  for  such  furtlier  inquirv  in  accordaii' >■  with 
Ku!e  4'.i. 
('•)  Where  notice  of  payment  into  court  is  given  to  the  dependants, 
then,  if  they  are  not  salislied  uitli  the  amount  so  paiil,iiiey 
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will  1x'  entitled  to  hiivc  tlic  ninount  imyaWc  settled  In- 
arliitration. 

(»/)  It'  they  are  satisfied  witlj  tlie  niiiimiit  ]iaid  in,  tliey  will  lie  alile 
ti>  a]iiilv  to  the  cdiirt  in  a  sumuiary  ni.wner  t'nr  the 
appiMtiiiniMeiit  and  investment,  etc., of  theatnount  iiaiil  in. 

('  'I'iie  enijiloyer  will  not  1k'  liaMo  to  costs  after  notice  of  the 
jiayiuent  into  eonrt,  ntherwise  than  on  an  iii(|niry  into  the 
aile«]iiaey  of  the  amount  (Rule  4'.i,  paraprajih  H),  or  unless 
the  (luestion  as  to  the  adequacy  of  the  amount  jiaid  into 
court  is  decided  adversely  t<i  him  by  arhitration. 

May,  I'.'O','. 


Kiirmer 
Uiilps,  liiiw 
fur  uuniilled 


ti  K.lw.  J, 


Kfli'lt,  ^Imr! 
titlr,  i-mn- 

IntMU-Milfllt, 

anil  lon- 
Htriirti"n 
..r  linlf-. 
I.  Kiltt.  7, 


TllK   WOKKMEN'S   (OMrENSATlOX 

11107-1 '.toy. 
Master  and  Servant. 


HULKS, 


Workmen's  Compensation  .\ct,  J'.tO'I. 

'I'm;  WoKKMKs's  CoMPKNsATios  Uui.Ks,   i;i07. 

Datki)  thk  First  Day  ok  Jink,  I'.tOT. 

As    AMKSDI-.D    BY   THK    RlLKS   OK    1!I08    AND    IKOO. 

'I'hc  Workmen's  Compinisation  Hules,  ISttH,  the  Work- 
mi'n's  Comjx'iiRation  Rules,  IMilt,  and  the  Workmen's 
Coniitensation  Rides,  11(00,  are  hereby  annulled,  but  shall 
continue  to  apjily  to  cases  wher(  the  accident  happened 
before  the  commencement  of  the  Workmen's  Compensation 
Act,  r.iiHl,  exeei't  so  far  as  the  provisions  of  thfit  Act  and 
of  these  Ibiles  relatinj;  to  references  to  medical  referees 
and  pioceedin>:s  eonseiinential  thereon  apply  to  those  cases. 

rriUiiiiiiiirtj. 

1.  (1.)  The  following  Rules  shall  have  efi'cct  under  the 
Workmen's  Compensation  Act,  I'.Wt!  (in  these  Rules 
referreil  to  as  the  Act),  with  reference  to  any  matter  or 
jiroeeedini:  for  the  rej^ulation  of  wliijli  Rules  of  Court  noy 
>  made  under  the  Act,  and  generally  for  carryinii  the 
Act  into  elVect  so  far  as  it  alVei-ts  the  County  Court  or  an 
arbitrator  appointed  by  the  judge  of  the  County  Coiut, 
and  proceedings  in  thi'  County  Court  or  before  any  such 
arbitrator. 

(li.)  'I'hese  Rules  may  be  cited  as  the  Workmen's  (,'om- 
pen-^ation  Rules  I'.iOT,  and  shall  come  into  olnTatiou  on 
the  lirst  dav  of  .Iidy  one  thousand  nine  hundred  and  seven  ; 
but  they  shall  not,  except  so  far  as  they  relate  to  references 
to  medical  referees  and  jiroceedings  conse(|uential  thereon, 
apply  to  ai>y  r;is('  wti'Te  the  accident  !i;ipjiened  before  the 
eomuienceiiieiit  of  the  Act. 
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(•'!.)  Kxpicssioiis  used  in  tlicsi'  Itulcs  shall  have  tlie  siiiiii' 
niiiinin;;  as  the  same  ex[irt'ssi()ns  useil  in  tiie  Act. 

(4.)  The  Interjiretation  Act,  ISW),  shall  .■ipi)ly  for  the 
linipiise  of  tlie  intcrpi station  of  tlicsc  Kulcs  as  it  applies 
fur  the  purpose  of  the  interpretation  of  an  Act  of 
I'arlianient. 

(.").)  These  Rules  shall  also  lie  read  and  construed  with 
the  C'ounty  Court  Rules,  I'.lO!!.  and  the  County  Court 
Rules  of  suhHei|uent  date  aniendin;^  the  same:  iiiid  any 
Order  and  Rule  referred  to  hy  nuniU'r  in  these  Rules 
shall  mean  the  Or.ier  and  Rule  so  mimbered  in  tiie  County 
Court  Rules,  rjO.'J,  or  in  any  County  Court  Rules  of 
siiipsccpient  date,  as  the  case  may  be. 
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I'ltitks  til  Aihilrallnn  be/on-  JmlijK  or  Arhitrator  ajijiuinOd 
hy  Jui/i/e. 

2.  (1.)   When  ai)plieation  is  made  for  the  settlement  hy  I'artii'sti) 
the  judiie,  or  by  an  arbitrator  a])pointed  by  the  judi.;e,  ,,(•  "bitrstion. 
any  matter  which  uu'ler  the  Act  is  to  \k'  settled  by  arbitra- 
tion, the   party  makinj;   such   application   shall    lie  called 

"the  aiijilieant" ;  and,  subject  to  these  rules,  .all  other 
persons  whose  presence  at  the  arbitration  may  be  necessary 
to  enable  the  judge  or  arbitrator  effectively  and  completely 
to  adjudicate  upon  and  settle  all  the  questions  involved 
shall  be  made  parties  to  the  a(iplication,  and  shall  be  called 
"  the  respondents."' 

(:;.)  In  any  case  in  which  both  the  principal  as  defined  "nicrnt. 
by  the  Act  and  a  contractor  with  him  are  alleged  to  1k' ''"'* '-■ 
liable    to    pay   comiicnsation    under    the    Act,    Order    III., 
Rule  2,  as  to  join.der  of  jiarties,  shall  apply. 

3.  ^lore  ]>ersons  than  one  may  be  joined  as  applicants  in  .toinder  hI 
one  arbitration,  in  any  case  in  which  such  per.sons  might  applicants, 
be   joined    in   one   action   as    plaintiffs    tuider   Order   111.,  p„J","'' 
I'.ule  1;  ancl  that  Rule,  and  Rules  IH  and  19  of  Or.lcr  Xl.I  V.,  OrU^r  xi.iv. 
shall,  with  the  necessary  nio<liticatious,  apply  to  any  such  ""'*'  ""•  '* 
arbitration. 

4.  (1.)  An  application  on  Iwhalf  of  the  dejxindants  of  a  Appiicatiun 
deceased  workman  for  the  settlement  by  arbitration  of  the '?>'*''l"""" 
amount  p.iyable  as  comiicnsation   to  such  dejicniiants  may 

be  made  by  the  legal  personal  representative,  if  any,  of 
the  ilecease  1  workman  on  liehalf  of  such  depeudiints,  or 
by  the  dependants  themselves;  and  in  either  ease  the 
jiirticulars  to  be  filed  as  hereinafter  mentioned  shall  eon- 
tain  particulars  as  to  the  ilependants  on  whose  behalf  the 
application  is  made. 

(■_'.)  I'rovidel,  th  *  if  there  is  any  conliiet  of  interest 
lietween  the  dejieiidants  themselves,  or  if  any  <leix'n(iants 
neglect  or  refuse  to  join  in  an  aiiplication,  the  application 
may  be  made  by  or  on  behalf  of  some  only  of  such  de|)en- 
<i. lilts,  the  otiiCT  dejieniiants  in  citlu  r  case  lieing  named  as 
resiMindents. 
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tairicii. 


lliilcs  of 
Munh,  190H. 


l'«rtii-»  to 
arl'itratit'ii 

tl<^   tit  SlIUI 

jtaxaUl*'  tnr 

I ti<  III 

atti-iida'U'i' 
an<l  iMirial. 
A.t, 

SlllH.I.    1. 

\nt.  I  l.l) 
(n\  ). 


Illi'llt  cjI'; 
Blllll. 


Ari'KNDix  N. 

(."..)  Ill  tla'  ((iiistiiictiini  of  tliis  Uiile  tlie  tcriii  "depen- 
ilaiits  "  sliiill  iiiiliuU'  ])ur!*uiis  who  claim  or  iiiuy  lie  entitled 
t<i  claiiii  t(i  lie  deiKMidaiits,  Imt  ati  to  wliosf  claim  to  rank 
as  dependants  any  iinestioii  ari!<es. 

5.  (1.)  In  any  case  in  which  the  ainniint  payable  as 
ciiiii|ieiisati.  11  to  the  dependants  of  a  deceased  workman 
has  been  :iu;ned  upon  or  ascertained,  but  any  tpiestion 
arises  as  to  who  are  dejiendants,  or  as  to  tlie  amount  pay- 
able to  each  deiiendaiit,  an  application  for  tlie  settlement 
of  such  iiuestion  by  arbitration  may  be  made  either  by 
the  leLial  jiersonal  representative,  if  any,  of  the  deceased 
Workman  on  belialf  of  the  deiiendants  or  any  of  them,  or 
by  such  deix'iiiiaiits  or  any  of  tlient,  against  the  other 
dependants,  and  the  jiersoiis  clainiinj;  or  who  may  be 
entitled  to  claim  to  lie  ileiK'ndantH,  but  as  to  whose  claim  to 
laiik  as  such  a  ipiestiou  arises;  or  such  application  may  be 
made  by  (he  ])ersoiis  claiming  to  be  dependants,  but  as  to 
whose  claim  to  rank  as  such  a  question  arises,  or  any  of 
them,  against  the  legal  personal  rejiresentative,  if  any,  of  the 
deceased  workman,  and  the  dependants,  and  such  of  the 
jiersons  claiming  or  who  may  lie  entitled  to  claim  to  Ix; 
de])eiidaius  as  are  not  apjilicants. 

1^1.)  In  any  sucii  case,  if  the  employer  has  paid  the  agreed 
t'V  ascertained  amount  of  conipensatinii,  it  shall  not  be 
necessary  to  make  him  a  resjiondent,  but  if  such  compensa- 
tion or  any  part  tiicreof  is  still  in  his  hands  he  shall  b*' 
made  a  icsjiondent. 

(.'!.)  The  enijiloyer,  if  made  a  respondent,  may  jiay  the 
amount  of  comiK'iisation  in  his  hands  into  court,  to  be 
liialt  with  as  the  judge  or  arbitrator  shall  direct,  and 
tiiercu]ion  further  proceedings  against  him  shall  be  stayed. 

(-1.)  The  registrar  shall  within  twent\--fi>ur  hours  from  the 
time  of  payment  made  pursuant  to  the  last  preceding  para- 
graph seiul  notice  thereof  to  the  ajiplicant  and  to  the  other 
res])oiidents  (if  any),  and  the  employer  shall  not  be  liable  to 
anv  costs  otherwise  than  in  accordance  with  paragraph  5(f)  of 
Rule  18. 

e. —  (1.)  An  application  fir  the  settlement  by  arbitration 
of  liic  sum  |payable  in  res|iect  of  medical  attendance  on  aiiil 
the  burial  (jf  a  deceased  workman  who  leaves  no  de|iendantK 
shall  be  made  by  the  legal  jiersonal  representative,  if  any, 
of  the  ileceased  workman.  If  there  is  no  such  legal 
licrsciial  re[ireseiitative,  tlie  ajipliiation  may  be  made  by 
any  |ierson  to  whom  any  such  expenses  are  due.  In  the 
latter  case  any  otiier  jieison  known  to  the  apjilieant  as  a 
person  to  whom  any  such  e.Kpenses  are  due  sliall  1k'  joined 
in  the  apjili  atiun  either  as  ajiplicaiit  cir  res]iondent. 

L'.  In  any  ease  in  which  application  is  made  for  the 
settlement  l)y  arlntration  of  such  amount,  the  amount 
awarde<l,  if  insiifticieiit  for  the  jiaynient  of  such  exiKJiises  in 
full,  shall  be  ap])ortioned  between  the  jiersons  to  whom 
such  c.\])^■l:^CK  arc  due  in  :>',tch  iuahiicr  aS  the  judge  ur 
arbitrator  shall  direct. 
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7.  Tlic  i>ioviRioii»  of  llulcK  7  im<l  8  of  Order  III.  as  to  Appndx. 

imrtk-s   suiiij?    or  defcudii)!;  on    behalf   of    other    persons  p^j^~~ 
liiiving  the  same  iuferest,  and  the  provimons  of  the  County  ^^^^^ 
Court    Ridi's   as   to   iKTwns  under  disability  and   partners  dUaWliiy, 
siiiii^  and  being  sued,  shall,  witli  the  necessary  niwiifiea-  '"^^''JJpre. 
tions,  apply  to   proceedings   by  way  of  arbitration   under  senta'tiun  uf 
.(,,,    \,.t  (c)  parties  hav- 

I  Ml   -vii  (,(.;.  Ingthe  same 

interest. 
AfijiHrntion  fur  Arbitration, 
8.--(l.)  All  api.lication  f-.r  the  settlement  of  any  matter  Request  fur 

,  ,\     '    .  ','    ,,  ,  ,  ,  ,         "l.,  urbitratiuii. 

liy  arbitration  shall  not  bt;  made  unless  and  until  some 
([uestion  has  arisen  between  the  parties,  and  such  question 
has  not  l)een  settled  by  agreement. 

2.)  Where  any  (juestioii  has  arisen  and  has  not  been 
settled  by  agreement,  an  application  for  the  settlement  of 
the  matter  by  arbitration  shall  lie  made  by  the  apjilicaut 
tiling  with  the  registrar  a  request  for  arbitration,  intituleii 
ill  the  matter  of  the  Act  and  in  the  matter  of  the  arbitra- 
tion, whicli  request  shall  state  concisely  the  question  which 
has  arisen,  and  shall,  with  the  subsequent  proceedings 
thereon,  be  recorded  in  the  sjiecial  register  hereinafter 
iiieiitioned. 

(;}.)  Particulars   shall   lie    ajiiicnded    or  annexed   to   the  Particuian". 
iV([uest,  containing — 

{(I)  A  concise  statement  of  the  circumstances  umler  which 
the  application  ■•  made,  and  the  relief  or  order 
which  the  applicant  claims  ; 
(l>)  The  date  of  service  of  notice  of  the  accident  on  the 
employer,  or,  if  such  notice  has  not  been  served, 
the  reason  for  such  omission  ;  and 
(c)  The  full  names  and  addresses  of  the  respondents  and 
of  the  aiiplicant,  and  of  his  solicitor  if  the  pro- 
ceedings are  commenced  through  a  solicitor. 

9. — (1.)  The  request  and  jiarticulars  shall  be  according  to  '^"™'j"J„j 
such  one  of  the  forms  in  the  Apixiiidis  as  shall  be  applicable  [fart'kuUrs. 
to  the  case,  with  such  nuxiitications  as  the  nature  of  the  Fonus  i 
case  may  require.  *"  "' 

(2.)  Acoi>yof  the  notice  of  the  accident  shall  be  appended 
or  annexed  to  the  particulars.  If  this  Rule  cannot  be  com- 
plied with,  the  reason  for  the  omission  shall  be  stated  in 
the  partii'ulars. 

10. — i,l.)  Where  an  employer  on  whom  a  claim  for  com-  AppUca- 
jtensation  has  been  made  desires  to  make  an  application  p'^'p,,'  ,.r, 
for  the  settlement  of  any  matter  by  arbitration,  he  shall 
tile  a  request  for  arbitration  in  accordance  with  Rule  8,  to 
which  the  workman,  or  the  legal  jjersonal  representative, 
if  any,  and  the  persons  claiming  or  who  may  be  entitled 
to  claim  to  be  dejKjndants  of  a  deceased  workman,  or  the 

(c)  Now  to  all  proceedings  under  the  Act  and  these  Rules, 
in  the  like  manner  us  to  proceedings  in  Court  by  way  o£ 
arbitration,  see  W.  C.  Rules,  Nov.  1908  (r.  7). 


2S 


Ari'KXDix  N, 


Appndx. 


i 


Cojiit^N  fur 
jildK*'  ami 
ret*piintleiitfl, 


Where 
»|ipli<aiit 
ib  illiterate. 


other  ]x.Twoiis  (as  tlio  ciise   iiiii\-  Ix')   on   wliosi'  liuliulf  the 
claim  was  Tiiiult',  shall  be  respomlciits. 

,'J.)   Particulars   shall    In;   appended    or   annexed    to   the 
re(niest,  containing — 
(u)  A  concise    statement   of    the     circuinstanceB    under 

which  the  apjilicatiou  is  made  ; 
{h)  A  statement  whether  the  ajjplicant  admits  his 
liahility  to  pay  comi)eusation,  fir  denies  such 
liability,  wholly  or  i)artially,  with  (in  the  latter 
case)  a  statement  of  the  grounds  on  and  extent  to 
which  he  denies  liability  ; 
(r)  A  statement   of  the   matters    which    the    apjilicant. 

desires  to  have  settled  by  arbitration  ;  and 
('/)  The   full   names   and  addresses    of  the   resjiondents 
and  of  the  applicant,  and  of  his  solicitor,  if  the 
proceedings  are  commenced  through  a  solicitor. 

11.  The  applicant  shall  deliver  to  the  registrar  with  the 
rcipiest  and  jiartieulars  a  copy  thereof  for  the  judge  or 
arbitrator,  and  a  coi)y  for  each  respondent  to  be  served. 

12.  Where  the  apiilicant  is  illiterate  and  unable  to  fur- 
nish the  reipiired  information  in  writing,  the  request  and 
liarticulars  and  copies  shall  U'  filled  up  bv  the  registrar's 
clerk. 


h  1 


i 
» 


h 


ai'bitratiun. 


rioctediiKjn  nil  Arbilrulibii  lufore  Judge. 

FijUKj  Ihii/  uiiil  l'hu(  fur  Arhlt rution. 

Fixiii(t<i»y  13.-  -(!.''  On  the  tiling  of  a  rcipicst  for  arbitration,  the 
ami  pUie  lor  ,eiristrar  shall  transmit  a  copy  of  the  request  and  particulars 
to  the  judge,  who  shall  as  soon  as  conveniently  may 
U-  (if  he  decides  to  settle  the  matter  himself),  appoint 
a  day  and  hour  for  proceeding  with  the  .irbitration.  Such 
day  shall  be  so  lixed  as  to  allow  the  copies  of  the  request 
and  J)articular8  to  be  served  on  the  resinjiidents  at  least 
twenty  clear  days  before  the  day  so  lixed. 

(2.)  'J'he  arbitration  shall,  subject  as  hereinafter  men- 
tioned, be  held  at  the  place  at  which  the  court  is  held. 

(.'{.)  Provided,  that  the  judge  may  direct  that  the  arbitra- 
tion shall  1k'  held  at  any  other  jilace  within  the  district  ot' 
the  court,  on  ai'plication  in  that  behalf  made  by  any  ]iarty 
to  the  arbitration,  and  on  such  party  filing  an  undertaking 
to  jirovide  at  his  own  expense  a  place  to  the  satisfacti  )ii  of 
the  judge  in  which  the  arbitration  may  be  held,  and  ti>  |iiy 
the  necessary  cxp'nscs  of  the  judge  and  ollicers  (f  the 
court  attending  at  such  place. 

(4.)  If  such  direction  is  jiiven  l)efoie  the  notices  men- 
tioned in  the  next  following  Rule  are  issued,  the  registrar 
shall  insert  in  such  notices  the  place  at  which  the  arbitration 
has  been  so  directed  to  be  held. 

(5.)  If  such  direction  is  given  after  such  notices  have 
been  irnuid.  the  ivgisirar  sltall  fi>rth\vit!i  seiid  notice  by 
jKist  t(i  the  ]>arties  of  the  ]ilace  at  which  the  arbitration 
has  l«'cn  so  diiccted  to  be  held. 
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Appndx 

Noliie  to 
parties. 


ForiDii  12,13. 
I  iinlttnl 
liy  Uutes  of 
March, 
19U-. 


Notice 
w  liere  em- 
ployer i» 
upplUant. 
Form  i:t. 


Notiir  of  Day  Fired. 

14._(1.)  On  till-  diiy  for  iirowfdin.i;  with  an  ailiit ration 
U'in"  tixcd,  tlie  re'.;i.-trar  ulifill  fiive  or  send  by  ptist  notice 
in  wnting  to  tlif  api>licant,  stating  the  )ilace  at  which  and 
the  day  and  liour  on  and  at  which  the  arbitration  will  bn 
i)roceeded  with,  and  sliall  issue  the  copies  of  the  re(iue8t 
and  ).articulars,  under  the  seal  of  the  court,  for  service  on 
the  resiiondents,  to'.;ether  with  notices  siyneii  hy  the  re(iis(riir 
l.iiiiKfff,  and  under  the  seal  of  the  court,  statin-  the 
jilace  at  which  and  the  day  and  hour  on  and  at  which 
tiic  arbitration  will  Iks  jjrocceded  with,  and  that  if  the 
respondents  do  ncjt  atteml  in  jierson  or  by  their  solicitors 
such  order  will  k-  made  and  proceedings  taken  as  the 
jud^e  iiiav  think  just  and  exjiedient. 

,2.1  Where  the  request  is  tiled  by  an  employer,  the  m.tices 
to  Tie  served  on  the  respondents  shall  lie  modified  by  the 
omission  of  the  words  therein  relatinj;  to  the  denial  or 
admission  of  liability  .to  pay  compensation. 

/Sccfjce  on  Hi'sjmndeiih. 

15_(1.)  The  copies  and  notices  mentioned  in  the  last  servic- on 
preceding'  liule  shall  be  served  on  the  respondents  at  least  r>"P">"i''"". 
twenty  clear  days  before  the  day  fixed  for  proceeding  with 

the  arbitration.  ,        ,    ,  i- 

(2.)  The  copies  and  notices  nient'oned  in  the  last  preceding 

l!ule  may  lie  served— 

(d)  liy  a  bailiff  of  a  court : 
or,  at  the  request  of  the  applicant  or  his  solicitor, 

v//)  By  the  applicant,  or  some   clerk  or  servant  in  his 

permanent  and  exclusive  employ  ;  or 
(.)  By  the  applicant's  solicitor,  or    a  solicitor  acting  as 
'  agent  for   such  solicitor,  or   some   iiersoa  in  the 
employ  of  either  of  them,  or  some  jierson  employed 
by  either  of  them  to  serve  such  copies  and  notices, 
who  might  !«  so  employed  to  serve  a  writ  in  an 
action  in  the  High  Court. 
(:;.)  Service  may  be  eft'ected  either  in  accordance  with  the 
Itules  as  to  service  of  default  summonses,  or  by  registered 
i,ost  in  accordance  with  the  provisions  of  sub-sections  :!  and  ^'^^jj;^';  j- ^ 
■t  of  section  '_'  of  the  Act  with  reference  to  service  of  iiotue 
in  resi>ect  of  an  injmy,  and  the  provisions  of  those  sub- 
sections shall  apply  to  such  service.  ,.,.,.  „., 

(4.)  Where  service  is  effected  otherwise;  than  by  a  baihtl,  |J^_i^^|;'; 
a  copv  of  the  document  served,  with  the  date  and  mode  of  effected 
service  endorsed  thereon,  shall  within  three  clear  days  next  »>;h^f«"«' 
after  the  date  of  service,  or  such  furtlicr  time  as  may  be  ^^  ^^^^g_ 
allowed  by  the  registrar  of  the  cuirt  issuing  such  document, 
Ik!    delivere.1    or    transmitted    to    such    registrar    by   the 
applicant.     The  a])plicant  shall  also  (unless  the  respondent 
tiles  an  answer)  alter  the  time  limited  for  filing  an  answer, 
deliver  or  transmit  to  the  registrar  an  atlidavit  ot  the  service 
of  such  document,  according  to  Form  .".T  in  the  A]>pendiN  to 


M 
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Appendix  N. 
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AppndX.  till'  Cnmity  Court  KiiUs,  witli  hucIi  variatiims  as  tlii'  ciicuin- 
st:iiici-s  (if  till'  I'lisi'  limy  ri;i|iiire. 

(5.)  Wlii're  a  (lo.uiiu'iit  is  served  by  post  it  sliall,  unless 
tlic  toiitrary  1k'  (jroved,  W'  dwiiied  to  have  Iwen  Berved  at 
tlie  time  when  tiie  letter  eimtainin^  the  same  would  have 
lieen  delivered  in  the  ordinary  eourse  of  post,  and  in  provinjj 
the  service  of  suth  document  it  shall  l)e  sufficient  to  prove 
that  the  same  was  projierly  addressed  and  re<;istered. 

li.^  Where  the  accident  occurred  in  England,  and  any 
resiK)ndint  resides  in  Scotland  or  Ireland,  service  on  such 
res|)ondent  may  be  effected  in  accordance  with  this  Uule, 
and  service  so  effected  shall  l>e  deemed  to  l)e  sullicient. 


service  I'.v 
ptMt. 


N-rvicc  «.ii 
rt'sp^iiulcTit 
ill  St.itland 
ur  Iri'laiiil. 


If  1 


hi 


May  ..f 

in  oilitT 
arltitmtjuns 

to  Ul>i.l>' 
tlerlsjnii  as 
to  lial>illt.v 
in  SflPi-ted 
ar)>ltratiun. 


(InliT  vifi. 


Answpr  !)>• 

ri'»p<illclrllt. 


Form  14. 


Sfdl/  II)'  I'lV.ft'ililK/H, 

18.  Where  several  requests  for  arbitration  are  filed  by 
different  applicants  against  the  same  respondent  in  the 
same  court  in  resjiect  of  matters  arising  out  of  the  same 
circumstances,  the  resp)nilent  may,  on  fding  an  under- 
taking to  Ix;  bound,  so  far  as  his  liability  to  pay  compen- 
sation is  concerned,  by  the  award  in  such  one  of  the  said 
arbitrations  as  may  be  selected  b\-  the  judge,  apply  to 
the  judge  under  Order  VIII.  Rule  2,  for  an  order  to  stay 
proceedings  in  the  arbitrations  other  than  the  one  so  selected 
until  an  award  is  made  in  such  selected  arbitration;  and 
Kiiles  •_'  to  (■>  of  Order  VIII.  shall,  with  the  necessary  nuxlifi- 
cations,  ajiply  accordingly. 

Aiisirur  hy  Jh'sjmtiiletit. 

17.^1.)  If  any  resjiondeiit  desires  to  disclaim  any  interest 
in  the  subject-matter  iif  an  arbitration,  or  consi<iers  that  the 
applicant's  particulars  are  in  any  resiK'ct  inaccurate  or 
incomplete,  or  ilcsircs  to  bring  any  fact  or  document  to  the 
notice  of  the  judge,  or  intends  to  rely  on  the  fact  that  notice 
of  the  accident,  or  of  death,  disablement,  or  suspension, 
was  not  given  as  re(iuired  by  the  Act,  or  that  the  claim 
fur  compensation  was  not  made  within  the  time  limited  by 
the  Act,  or  intends  to  deny  (wholly  or  partially)  his  liability 
to  jiay  compensation  under  the  Act,  he  shall,  ten  clear  days 
at  least  before  the  day  fixed  for  proceeding  with  the  arbi- 
tration, file  with  the  registrar  an  answer,  stating  his  name 
and  address,  and  the  name  and  address  of  his  solicitor  (if 
any;,  and  stating  that  he  disclaims  any  interest  in  the 
subject-matter  of  the  arbitration,  or  stating  in  what  respect 
the  applicant's  particulars  are  inaccurate  or  incomplete,  or 
stating  Concisely  any  fact  or  document  which  he  desires  to 
bring  to  the  notice  of  the  judge,  or  on  which  he  intenils  to 
relv,  or  the  grounds  on  and  extent  to  which  he  denies 
liability. 

(2.)  The  resiiondent  shall  with  such  answer  file  copies 
thereof  for  the  apjilicant  and  the  judge,  and  one  copy  for 
eaih  of  the  other  respondents;  and  the  registrar  shall 
within  twenty-four  hours  after  receiving  such  copies  transmit 


WKKt\ 
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tho  Mine  by  post  to  the  aiiplicant  uiul  the  jud-;e  and  tlie  Appndx. 
iither  resiKmdcnts  resiwctivelj'.  _ 

(;?.)  Subject  to  any  answer  so  tiled,  and  to  the  iirovision« 
of  the  next  foUowinj;  ).ara^;rai)h,  tlie  applicant's  iiartieulara, 
and,  in  the  ease  of  u  chilni  tor  eomiiensation,  the  liability 
to  pay  cou.pcii.-.alion  under  the  Act,  shall  be  taken  to  be 

adniitteil.  ,.  ■  i      i  • 

(4.)  Provided,  that  in  case  of  non-eonipliance  with  tins 
lliilc,  and  of  the  applicant's  not  conseutin<;  at  the  arbitration 
to  permit  a  respondent  to  avail  himself  of  any  matter  of 
which  he  should  pursuant  to  this  lUle  have  ?iven  notice  by 
film;?  an  answer,  the  iud<;c  may,  on  such  terms  as  lie  shall 
think  tit,  either  procewl  with  the  arbitrati.m  an<l  allow  the 
resiKjndent  to  avail  himself  of  such  matter,  or  adjourn  the 
arbitration  to  enable  the  respondent  to  file  such  answer. 

(5)  The  i)rovisions  of  this  Uiile  shall,  with  the  necessary  Answer 
modifications,  apply  to  a  case  in  which  a  re-piest  for  arbitra-  "^;;=;;/,^'- 
tion  is  tiled  bv  an  employer ;  but  a  rcsiKindent  wlio  tails  appiic.t. 
to  tile  an  answer  shall  not  be  taken  to  admit  the  truth  of 
any  statement   in  the  applicant's  i.articulars  in  which  he 
denies,  wholly  or  partially,  his  liability  to  pay  compensation. 


Snhmisiiion  to  Award  ur  raijnieiit  into  Court  by 
Jiespondi'ut. 

18.— (1.)  Where  a  respondent  from  whom  compensation 
is  claimed  admits  liability,  he  may  at  any  time  beforj  the 
day  fixed  for  proeeedin<;  with  the  arbitration, 

[it)  Where  the  application  is  made  by  an  injured  work- 
man,  file   with   the   registrar   a   notice   that   the 
respondent  submits  to  an  award  for  the  payment 
of  a  weekly  sum,  to  be  specified  in  such  notice  ;  or 
[b)  Where   the   application    is   made   on   behalf  of  the 
dejiendants   of   a  deceased  workman,  or  for  the 
settlement    of    the  sum    payable    in    resi^ct   of 
medical   attendance  on  and  the   burial   of  a  de- 
ceased Workman  who  leaves  no  dependants,  jiay 
into  court  such  sum  of  money  as  the  respondent 
considers  sufficient  to  cover   his  liability  in  the 
circumstances  of  the  case. 
(2.)  The  registrar  shall  within  twenty-four  hours  from 
the  time  of  any  notice  filed  or  payment  made  pursuant  to 
the  last  preceding  paragraph  send  notice  thereof  (with,  where 
a  notice  is  filed,  a  copy  of  such  notice)  to  the  applicant,  and 
to  the  other  respondents  (if  any). 

(3.)  If  the  applicant  is  a  workman,  and  elects  to  accept 
in  satisfaction  of  his  claim  the  weekly  payment  specified 
in  the  respondent's  notice,  he  shall  send  to  the  registrar 
and  to  the  respondent  by  post,  or  leave  at  the  registrar's 
oflice  and  at  the  residence  or  jilace  of  business  of  the 
respondent,  a  written  notice  according  to  the  form  in  the 
Apjx'ndix,  stating  such  acceptance,  within  sucii  leasonabie 
time  before  the  day  fixed  for  proceeding  with  the  arbitration 
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ArrKNiiix  N. 

as  tlic  time  iif  liliiij;  of  nulicc  of  submission  !)>■  tlu'  respon- 
ilciit  lias  ixTiiiittiMJ. 

(,4.:  II"  the  appliiatioii  for  arbitration  is  luade  on  behalf 
of  till'  cU'iKMiilaiits  of  a  (Ipcoascd  workman,  nr  (or  tliu 
si'ttlonuMit  of  the  sum  payalilo  in  ri'sjurt  of  nR'dical  atten- 
dance anci  liurial  as  aforesaid,  and  the  a|ipliraiit  is  wiilino; 
to  acrejit  the  sum  paid  into  court  in  satisfaction  of  the 
eomiiensatiou  Jtnyable  to  the  de|H'ndants,  or  in  res|iect  of 
such  medical  attendance  and  burial  (as  the  case  may  i)e), 
he  shall  send  to  the  rcijistrar  and  to  the  respoU'lent  by 
jHjst,  or  leave  at  the  rejjislrar's  oflice  uiul  ut  the  residence 
<<r  place  of  business  of  the  respondent,  a  written  notice  of 
sucli  willingness,  according  to  the  form  in  the  Apix'ndix, 
within  such  reasonable  time  Ix'fore  the  day  fixed  for  pro- 
ceeiiinij  with  the  a-'bitratioii  as  the  time  of  payment  into 
coi    ■  by  the  respondent  has  |iermitted. 

Ii  there  are  any  other  res])ondents,  the  api)licant  shall 
in  like  manner  i;ive  notice  of  such  willinj;ness  to  such 
respondents;  and  if  any  of  such  res]K)ni!ents  are  willing  to 
accept  the  sum  paid  into  court  in  satisfaction  of  such  com- 
jiensation  as  aforesaid,  they  shall  in  like  manner  give 
notice  of  such  willingness  to  the  registrar  and  to  the 
ajijilicant  aiul  the  other  respondents. 

{').)  If  the  applicant  is  a  workman,  and  elects  to  accept 
in  satisfaction  of  his  claim  the  weekly  payment  subndtted 
to  by  the  respondent,  or  if  in  any  other  case  the  applicant 
and  all  the  resiwudents  give  notice  of  their  willingness  to 
accept  the  sum  ]iaid  into  court,  tlic  following  provisions 
shall  apply : — 

('()  Where  the  respondent  submits  to  an  award  for  the 
payi'.unt   of  a   weekly   sum,   the  judge   may,  on 
application  ma<le  to  him  in  or  out  of  court,  forth- 
with make  an  award  directing  pfiyment  of  such 
weekly  sum  accordingly; 
(/i)  Whi'rc  the    resjiiindcnt  has  paid  money  into  court, 
fuither  jiroceedings  against  such  respondent  shall 
lie  stiiyed,  except  as  hereinafter  mentioned;  and 
(i.)  If  the  applicant  and   the  other  respondents  agree 
as  to  the  lipivirtionmcnt  and  ap]>lication  of  such 
sum.   the  judge  ma\',  on  a|iplication   made   to 
him  in  or  out  of  court  on  lielialf  of  or  with  the 
consent  of  all  s\ich  parties,  forthwith  make  an 
award  fir  such  aii]Mirtioiimcnt  and  a])plication  ; 
(ii.)  In  any  other  ease  llie  arbitration  may  proceed  as 
between  the  applicant  and  the  other  respondents. 
('■)  In  any  such  cas<'  the  judge  may,  in  his  discretion,  by 
his  award  order    the   res[iondent    tiling   notice  of 
submission   to    an    award    or    paying    money   into 
court  to  pay  such  costs  as  the  applicant  and  the 
other  respondents,  or  any  of  them,  may  have  pro- 
jierly    incurred    l)efore    the    rci  eii)t   of    notice    of 
Mili!iiis>iun   to   an  award   or  ]i;iymc!it    itilo   t-ourt, 
including,    it'   the  judge   on    consideration    of   the 
facts  of  tin'  case  shall  s)  or<ler,  anv  items  which 
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iiiij:lit  liiivc  licrn  allowiMl  l.y  »r>\vr  of  the  jiul;;i'  at  Appndx. 
tlic  lit'arint:  of  tlic  .iiliitiatioii. 
{d)  If  till'  i.pplicaiit  or  any  ri'spoinlciit   iiitfii.ls  to  aiiply  Form  i». 
for   niiv  such   coHts,   he  shall   ^ivc    iiotke   of   his 
iiitiMitiiin  in  liis  notice  of  aciciitaiice,  acTonlin;:  to 
thf  form  ill  the  ApiK'ndix ;  or  where  the  time  ol 
lilinu   notice  of   sulxnission    to   an    award    or   the 
I inie'of  payment  into  court  liy  the  respondent  does 
not  |iennit  of  notice  of  accejitance  Uinj;  ^iyen,  tlie 
applicant  r,r  any  respoinUnt   may  ajipiy  for  micIi 
(i)sts  without  i;ivin;;  such  notice. 
(C.)  Wliere  anv  party  lias  not  -iven  notice  of  a(ceptance  Ar.-rian.- 
in  accordance   with   tiiis   Rule,   he  may  nevertheless  accept  ^,,.,r;, 
the  weekly   payment   which  the  resjiondent    has  suhmitted  ,.rl.itr«ti">' 
to  pav,  or  the  sum  i^aid  into  court,  at  any  time  licfore  the  "P^"'"'- 
arhitration  is  called  on  and  oiKiied,  subject  to  the  payment  "  o-t,. 
of  any  costs  which  may  have  hcen  reasonahly  incurred   by 
the  resiHindent  since  the  date  of  tilin;:  notice  of  submission 
or   the   date   of  pavment   into  court,  and   which  may    Ik; 
allowed  by  the  judjie;  and  the  juiljie  may  order  any  costs 
Ml  allowed"  to  be  paid  by  the  party  so  acceptin;:,  and  may 
order  such  costs  to  be  set  otl' against  any  costs  iiayable   to 
such  party,  or  to  \x  deducted  from  any  weekly  payment  or 
comiicnsation  awarded  to  such  party. 

(7.)  In  default  of  notice  of  acceptance  by  the  applicant  Vr-;;;!;;;-,^ 
and  all  the  respindents,  the  arbitration  may  proceed;  but  „,.ek,y,u„ 
if  no  "rcater  weekly  payment  or  compensation  is  awarded  offiT-d  or 
tiian  tliat  which  the  respondent   has  submitted  to  pay  ^r  j-^^™  P^{'» 
has  paid  into  ciairt,  such  respondent  shall  not  be  liable  to  »ccrpte<l. 
pay   any  further  costs  than  such  as  he  mij;ht  have  been 
ordered  to  pav  if  the  weekly  payment  ollcre.1  or  Bum  paid 
into    court    had    lieen    accepted;  and    the  judge    may  order 
any   costs   incurred    by   such    respondent    alter    notice   of 
submission  to  an  award  or  jiayiuent  into  court  to  be  paid 
by  any  party  who  has  not  given  notice   of  acceptance  <f 
such  weekly  payment  or  sum,  and  may  order  such  costs  to 
be  set  off  a'gainst  anv  costs  payable  to  such  party,  or  to 
be  deducted    from   aiiv  weekly  payment    or    compensatioii 
awarded   to  such   party.     The  judge   may  also   order    any 
costs  incurred  after  notice  of  payment  into  court  by  any 
iiarty  who  has  given    notice   of  acceptance   to   be  paid  by 
any  other  ]>arty  who  ha.-  not  given  .such  notice,  and  to  be 
deducted   from   any   comjiensation   awarded    to   such    last- 
nieiitioned  party. 

(8  )  The  provisions  of  this  Rule  shall,  with  the  necessary  submiMion 
nio.lifications,  apply  to  a  case  in  which  an  eriipioyer  wl>«  t^'>  »»;arf ^^ 
has  tileil  a   request  for  arbitration  admits  liability  to  pay  jmo  court 

compensation.  TmnVover  i» 

(!).)  Where    in    the   case    of  an    injured    workman    an  ,^p'i,,i„t. 
emplover  a.lmits  liability,  he  may  at  any  time  liefore  the  ,.^,.,„^„, 
time  fixed  for  proceeiling  with    the   arbitration,  instead  of  i„t„.ourt  in 
liliiiL'  a  notice  that   he  submits  t.)  an  award  for  the  pay-  ;^*j^;;',„ 
mcnt  of  a  weekly  sum,  file  a  notice  tiiat    lie  suhiiilts  to  .ui  ;j.;,r^u,.,„. 
award  for  the  payment  of  a  luin|i  sum,  to  be   s|K'citicd  in  ,,„i,,^_ 
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AppndX.  the  iiciticc,  which  lie  conKiihTH  to  \m  sufRcii'iit    to  cuvcr  hiH 

liiihiUty  in  thucirciiiiHtiiiiccs  of  tii«M'.isc,  ami  m.iy  thcrciiiHUi 

|)iiy  such  Hum  iiil'>  cciurt ;  iiml  tho  |iiovisiiiuM  of  this  Itulo 
siiidl  Willi  the  lu'L't'ssiiry  iniMliliciitions  iijiply  to  :i  c:i««  in 
whicii  .III  oiiiiil.iycr  tiU's  ii  iidtice  and  jNiys  iiioncy  into  court 
unilor  this  jmraiiMiiii. 

JO.)  An  cinpliiycr  wlio  denies  lialiility  may  liU'  a  notice 
ii|"Kul>niissii)n  to  an  award  or  pay  money  info  court  in  accord- 
ance with  this  Ituic,  accompanied  by  a  notice  stating  his 
name  and  address,  and  furtlier  statin-^  that  notwitiistaudini; 
siicli  suhniission  iiy  ]iayment  he  ilcnies  Ids  lialiility,  to^etlier 
with  as  many  copies  of  such  notice  as  there  are  parties  to 
wlidiii  nntice  of  such  suhmission  or  payment  is  to  Ix;  sent ; 
and  the  pr  .visions  of  this  llule  shall  with  the  necessary 
moditicatioiis  apply  tn  a  case  in  which  an  em|>loyer  files  a 
notice  of  suhmission  to  an  a^'  irdor  jiavs  muncy  intu  court 
under  this  parai^raph  ;  and  copy  of  the  notice  denying 
lialiility  shall  he  sent  hy  the  registrar  to  every  person  to 
whom  notice  of  suhmission  to  an  award  or  payment  into 
ci)urt  is  to  he  sent. 


^iilmii-^iim 
t^i  awanl  or 
p.iymont 
into  court 
nUli  di'iiiiil 
of  littliillty. 

Kulcj, 
May,  1909. 
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Notin  t'l  I'artirn  mininst  wfiom  lii<kiitnUij  clituiied 
uniltf  tertioii  4. 

19.  Where  a  resix)ndcnt  claims  to  he  entitled  under 
>ectii'n  4  of  the  Act  to  indemnity  against  any  iierson  not  a 
jiartv  to  the  arbitration,  he  shall,  ten  clear  days  at  least 
hcfoie  the  day  fixed  for  proceeding  with  the  arbitration, 
tile  a  notice  of  his  claim  accordini;  to  the  form  in  tho 
Ap|K'ndix ;  and  the-  rejiistmr  shall  seal  such  notices  and 
deliver  it  to  the  resiHUident,  who  shall  serve  the  same, 
to:;ether  with  a  copy  of  the  apjilicant's  reipiest  and 
particulars,  and  of  the  notice  served  on  the  respondent 
under  Uules  14  and  1.5,  upon  the  person  against  whom  such 
claim  is  made;  and  the  provisions  of  parayiaphs  2  to  6  of 
Kule  L")  shall  apply  to  sucti  service. 

20.  If  any  jHTson  served  with  a  notice  under  the  last 
]ircccding  Uule  (hereinafter  called  the  third  party)  desires 
til  dispute  the  apiilicant's  claim  in  the  arbitration  as  against 
till!  respondent  nii  whose  liehalf  the  notice  has  Ix'cn  given, 
or  his  own  lialiility  to  such  resjiondent,  he  must  apjK'ar 
bel'ore  the  judge  on  the  day  fixed  for  prucecding  with  the 
arbitration,  or  on  any  day  to  which  he  may  have  received 
nonets  from  the  registrar  that  the  arbitration  has  been 
adjourned  or  jiostponed ;  and  in  default  of  his  so  doing 
lie  shall  be  deemed  to  admit  the  validity  of  any  award  made 
against  such  respondent  as  to  any  matter  which  the  judge 
lias  jurisdiction  to  decide  in  the  arbitratiim  as  between  the 
applicant  and  the  respondent,  whether  such  award  is  made  by 
consent  or  nthcrwisc,  ami  his  owti  liability  to  indemnify  the 
resi«)iidciit  tci  the  extent  claiiiieii  in  the  notice  served  on  him 
by  the  respdiidcut. 
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rriiviclcl,  tliiit  if  it  apponnt  to  tlic  jiulsio  bof..r<-  or  iit  the 
iirliitriition  tliat  the  iiotire  i.f  claim  liaH  uot  been  sorvcil  on 
tlio  third  jiiirty  in  t'luw  to  oiii»l>U-  liini  to  npi>oar  on  tli<;  liay 
li.Ti'inl)fror.'  inentioni'.l,or  that  for  any  other  sullicicnt  cause 
tiic  third  (Birty  is  \inal)li-  to  a]>in'ar  on  mch  day,  tiie  judpe 
may  aiijourn  tin-  iiriK«'tlin;;s  in  the  arbitration  on  Hiicii 
tcrinK,  an  to  foKtst  and  ottiurwisc,  as  may  Ik'  just. 

21.  If  tlie  third  party  fails  to  apjx'nr  on  the  day  mcntioncl 
in  llule  JO,  or,  if  tlu' proieediniis  are  adjourned  under  that 
llulc,  "U  the  ilav  to  which  tlie  proceedin;;s  are  adjourned, 
then  if  the  arlutratioii  results  in  an  award  in  favour  of  the 
ft)iplicant,  or  the  arliitration  is  tinally  decided  in  favour  of 
the  ai)i)licaiit  otherwise  than  by  an  award,  the  judf:e  may  on 
tlic  application  of  the  rcsi>ondent  make  such  award  as  tho 
nature  of  the  case  may  re(iuire  in  favour  of  the  resiMndent 
a"ainst  the  third  partV  :  l)Ut  execution  thereon  shall  uot 
isliuc  without  leave  of  the  judfte  until  after  satisfaction  by 
the  resiwndeut  of  the  award  a.i;aiust  him,  or  tlie  amount 
recovered  ajjainst  him. 

Providt'd,  that  the  jud^e  may  set  aside  or  vary  .iny  award 
made  aiiainst  the  tli'ird  party  under  this  Rule  upon  such 
terms  as  may  be  just. 

22.  The  third  party  or  the  resiwndent  may  apply  before 
or  at  the  arbitration  "t<i  the  judge  for  directions:  and  the 
judjie,  upon  the  hearing  of  tlie  application,  may,  if  satisfied 
that  there  is  a  <iuestiou  proper  to  be  determined  as  to  the 
liability  of  the  third  party  to  make  the  indemnity  claimed, 
in  whole  or  in  jiart,  order  the  question  of  such  liability  as 
lietween  the  third  party  and  the  respondent  giving  the 
notice  to  Ik-  determined  at  or  after  the  arbitration,  and  if 
not  so  satisfied  may  make  such  award  as  the  nature  of  the 
case  may  require  \u  favour  of  the  respondent  giving  the 
notice  against  the  third  party :  or  the  judge  may,  if  it 
appears  desirable  so  to  do,  give  the  third  party  leave  to 
resist  ihe  claim  of  the  applicant  against  the  resijondent  upon 
such  terms  as  may  be  just,  or  to  appear  at  t^e  arbitration 
and  take  such  part  therein  as  may  be  just,  and  generally 
may  give  such  directions  as  he  may  think  proix-r  for  having 
the  question  most  conveniently  determineil,  and  as  to  the 
in(Mle  or  e.itcnt  in  or  to  which  the  third  pirty  shall  Ikj 
bound  or  made  liable  by  the  award  in  the  arbitration. 

23.  The  judge  may  decide  all  questions  of  costs  as  between 
a  third  juirty  and  the  other  parties  to  the  arbitration,  and 
may  order  any  one  or  more  to  pay  the  costs  of  any  other  or 
others,  or  give  such  directions  as  to  costs  as  the  justice  of 
the  case  may  recjuire. 
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Nnticp  to  Parties  ngahmt  whom,  Tndemnitij  clniined  undir    ;i!J,„, ," 
section  C,  or  otherwise.  indemnl-v 
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24. — (I.)  Where  a  respondent  claims  that  if  coniiiensatioU  oro;hcr  . 
is  recovered  agaiuat  him  he  will  be  entitled  under  section  G  ^  "4°"""" 
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\|ipli>atl<>n 
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I'uato, 


.luilf:'^  Wow 
far .  -r.- 
jM.ucrfd  to 
ilecide 
i|iii'Ktion^  a^ 
t..  lUhiltiy 
uf  tnlnl 
party. 


iif  tlu'  Act,  tir  iitlifrwiHc  llian  iiinlcr  scctinii  I,  tn  iiuli'iimity 
ivs.nnM  any  IHTwm  not  a  I'lirty  l"  tin'  arliilraticii,  lif  uliall 
ti?r   mill   wTvc   a  iinfiic  iif   liis   claim   in  accnnlanct'  wuli 

Hnlc  1'.'.  ,       ,      , 

(•J.)  If  any  jicrwii  htvciI  with  a  imiicr  iimli  r  tin  la^t 
)iriTfiiiii;i  |iara):raiili  (licmnafttr  lallcil  the  tliinl  party) 
ilisiri'h  to  ilisimtc  till'  appiicant'M  claim  in  tiic  arbitratiun 
an  a'.'ainst  tlic  m-iNiniliMit  nil  wlnwi'  l»-lialf  tin'  lii'lin'  lias 
iKTii'uivcn.  lie  must  apiicar  UTori"  the  jmluc  on  the  ilay  li\nl 
fur  iniicenlin^;  witli  the  arliitiatimi,  tir  on  any  day  In  whirh 
he   may    have  receiveil  imtice   fnnn   »he  rejiistrar   that    the 

iirliitraliiin  has  lieeii  ailjotirni'd  or  (hisiik) 1:  nii<l  in  liefanlt 

III  liib  Ni  dniii^'  lie  fhall  Ik' ileemeil  tn  aiimit  the  valitlity  nf 
any  awanl  maile  a^^ainst  smh  ies|Kiiuleiil  as  to  any  matter 
which  the  jmliie  has  jiirisiliction  to  ilecide  in  the  arliilratii.n 
MS  between  the  a|'plitaiit  nn«l  the  resjionilent,  whether  smh 
award  is  made  hv  eniiseiit  or  otherwise. 

Provided,  that"  il"  it  apiieais  to  the  judj.'e  Infore  or  at  the 
;irhitratinii  that  the  iv  'ice  of  chiim  lias  iint  U'en  served  on 
the  liiinl  party  in  time  lo  enaliie  him  to  api^ar  on  the  day 
hereiiilx'fore  n'lentioiied,  or  that  for  any  other  siifliceiit  eauw 
the  third  party  is  iiiiahle  to  apiH'ar  on  such  day,  the  jiid'.'e 
may  adioiirn  the  proicedin'.:s  in  the  arliitr.ition  ou  siicli 
terms,  as  to  costs  nr  otherwise,  as  may  lie  just. 

(;;.)  Tlie  third  party  or  the  resiiondent  may  apply  before 
or  at  the  arbitration  to  the  judije  for  directions:  and  the 
iiidize,  nivm  the  hearing;  of  the  api.lieatidii,  may,  if  if  api)ears 
desirable  so  to  do,  give  the  third  party  leavi'  to  resist  the 
claim  of  the  applicant  against  the  resiK.ndeiit  upon  such 
terms  as  may  1k'  just,  or  to  ap|iear  at  the  arbitration  and  take 
such  jiart  tiierein  as  may  lie  just,  and  generally  may  zive 
such  directions  as  he  shall  think  proper. 

(4.)  If  the  third  jiarty  <ibtaiiis  leave  to  resist  the  claim  of 
theajiplicaut  against  the  lesiKiudent,  the  provisions  of  Rule  '_';{ 
as  to  costs  shall  apply. 

(o.)  Xothint;  in  this  Itule  shall  emixiwer  the  judge  to 
decide  (otherwise  than  by  consent)  any  question  as  to  the 
liability  of  the  third  party  to  indemnify  the  resiiondent,  or 
tn  make  any  award  in  favour  of  the  respondent  a;iainsr  the 
third  partv,  or  to  make  any  further  or  other  order  than  that 
t?ic  third  "party  shall  not  be  entitled  in  any  future  prweed- 
ings  between  the  resiiondciit  ami  such  third  party  to  dispute 
the  validity  of  the  award  as  to  any  matter  which  the  judge 
has  iiirisdiction  to  decide  in  the  arbitration  as  between  the 
iipplicaiit  and  the  respondent. 

(i;.)  Provided,  that  with  the  consent  of  the  respondent  and 
tiie  third  party, 

('()  If  tne  arbitration  results  in  an  award  m  favour  ot 
the  applicant,  or  is  finally  deciilcil  in  favour  of 
the  applicant  otherwise  than  by  an  awanl,  and  the 
third  jiarty  admits  his  liability  to  indemnify  the 
respondent,  the  judge  may,  on  aiiplicatinn  made  to 
iiiiii  at  or  alter  tiie  hearing  of  the  arbittatiou  t-r 
the  final  decision  thereof,  make  such  award  as  the 


J       \ 
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iiHliiri'  of  tlie  rase   may   rfpiiii-  in  f.ivimr  ..f  the  Appndx. 
rrs|i,.iiili'Pt  iiL'iiiiiHt  tlir  tliir.l  juirty;  Imt  (-xiiMition 
sliall  iMit  ihMiif  witlinut   Iravc  of  tlic  jndiic 

t '..  r.i..*  i    ...      l.ir      t  111!      riiumtiifliitif      lit'     til** 


until  after  >tati»ra<  timi  liy  tin-  n'RiKimlcnt  of  tiic 
awanl  auainst  him,  .>r  the  unn'Uiit  rec<iVfri'<l  a;;ainHt 
liiiii;  nr 
('■)  'I'lii'  jml'.:!'  may,  on  an  aiiplii'atinii  fnr  ilircctioiis 


tin'  Otilrl. 

('•)  In  aiiysM.il  case  liic  jiiiliii'  may  (irride  all  (|iicsliiiiiK 
of  cnsl-i  as  iK'twciii  till'  r('>|ii>nikiil  anil  tiic  tiiird 
party,  ami  may  oiilcr  eitlicr  of  micIi  parties  to  Jvty 
the  eosts  of  tlie  other  (iiicliulin^  any  eosts  jiayable 
iiy  siicii  j>arty  to  any  other  party  to  the  arliitraiion), 
or  'ii\e  siii'h  ilireetions  as  to  smii  costs  as  the 
jiistiie  of  tlie  case  may  reipiire. 

Tliin!  I'xihj  Piociihire  vhrre  ICmi'!i'>/er  /s  AjipHrnnf. 
26.  The  provisions   of  Rules    liO  to   'Jl   shall,   with    thoTllil-Jp.rty 
necessarv    ni(xlilications,    ajipiy    to    a    case    in    which    an  „!,,„ 
employeV  who  has  tiled  a  request   for  arhitration  claims  to  cmplo.vrr  i. 
Ik-  entitled  to  indemnity  a;;aiiist  .iny  jxTson  not   a   j.arty 'PP  '■*"'■ 
to  tile  arliitration. 

t'hiim  to  Indeiniiitij  itx  hrfii'irn  Uiitpmnhntn. 

20.     ;i.)  Where  a   respondent  claims  to   be  entitled   '"  JXnnlrty 
indemnity  against  any  other  rcspf)ndent,  a  like  notice  nh  ill  „  bctwpfn 
1k>    issued    and    the    like    procedure    shall    thereup<jn    Ite  rfcpon.lenu, 
adopted   for   the  determination    of  questions   lietween   the 
resiiondents  .as  mi<;ht  lie  issued  and   adnjitcd    ajtainst  nuch 
other   resiiondents   if  such   last -mentioned    respondent   were 
a  third  )iarty. 

(•_*.)  Nothing  herein  cont.ained  sh.all  inejuilice  the   ri::hts 
oi  the  ajiplicant  aizainst  any  respondent. 

I'rocednre  im  Arhitvution. 

27. — (1.)  Subject  to  the  siiecial  provisions  of  these  Rules,  ProcMurs 
the  procedure  in  an  arbitration  shall  Iv  the  same  as  the  ^^_ 
(irocedure  in  an  .action  commenced  in  the  county  court  by 
plaint  ami  summons  in  the  ordinary  way,  and  determined 
by  the  judpe  without  a  jury ;  and  the  statutory  provisions 
aiid  rules  for  the  time  being  in  force  relatinj;  to  such 
actions  shall,  with  the  necessary  modifications,  apply  to 
such  arbitration  accordingly ;  and  in  the  application  of 
sucli  provli-ious  ami  luies  tlio  appiicanfs  request  for  arbi- 
tration shall  Ik'  (h'cmed  to  be  a  summons  with  particulars 

F..I-.  =5    li 


ArrrNDTX  N. 


Appndx.  ainuxcil.  tlic  .lav  lixcl  lor  I'rom'iliiiL;  witli  tlic  arbitration 

i-linii  1m-  .livinci   tn  lie  tin-  rutiirn  .lay,  iiii.l  tlic  iiiiplioaiit 

ami     rcs|).iiuU'i>ts    sliall    l)e    (Icciiifd    to    lie    plaint  ill'     ai»l 
.li'I'cii.lnntK  ri'siH.'.  tivcly. 

(2.)  I'mviilcl,  tliat  the  bur.lcn  .if  proof  of  any  facts 
which  arc  n.it  a.iiiiiltcil  shall  hv  the  saiiif,  wlDCVcr  tho 
]iartv   luav    he    hv   whom    the   re.iuest   lor    arbitration    is 

lil.Ml. 


Hlir.li  II  ..t 
|ir.>.if..f 
fact.*  nut 
Hilmiitiil, 


Awiiril 
l-orin  ■. 


IIhIit 

i;uk7 


Airnnl. 

28.  (1.^  'I'he  awar.l  of  the  jii.l^re  on  any  arbitration 
shall  be  prcpiucl  an.l  settle.!  by' the  rejiistrar,  and  shall  bo 
sii^ne.!  bv  the  jii.l'^.',  an.l  shall  be  seale.l  an.l  filed,  and 
s.ale.l  cipii's  thereof  shall  be  scrve.l  on  all  ]iers.i!is  all'eete.l 
therehv  ill  accor.ianee  with  Jtule  T  of  Order  XX III. ;  and 
smh  awar.l  shall  be  enforceable  in  the  same  manner  as  a 
iii.l'4nient  ..r  or.ier  .if  the  court. 

(^ii.)  The  iu.li;e  shall  have  ]iowcr  at  any  time  t.i  correct 
any  clerical  mistake  or  error  in  such  awar.l  arising'  from 
any  acci.ienlnl  slip  or  .mussion. 


f   i. 


U 


III 


Aiip"int- 
iiifiit  .i! 
arliitr.itoT 
hy  jiilp-. 


I'mreeih'iKjs  /../'../■■  Arlitrfifor  njijiohiti"!  hi/  .Tiifhii 
JpjKiuitiiK  1,1  of  Arhitratm-  ly  Jinhj''. 


29.  Wit 

le  iud'je,  t 


sjici't  t.i  the  aiipoiatment  <if  an  arbitrator  by 
'llowin:_'  iir.ivisi.iiis  shall  ajijily  :— 


t" 


If 


with  respect  to  any  court  the  Loril  Chancellor, 
bv  '.lencral  or.lcr,  aiithorises  the  scttleminit  by  an 
arbitrator  apiioiutcil  by  the  ju.l'jc  of  matters 
which,  in  default  of  such  auth.irisatioii,  woul.l 
l..'settlc.l  by  the  jiidiie,  the  judiie  may  from  time 
to  time,  .ill  an  apjilication  b.'ini;  ma.le  lor  the 
settlement  .if  any  matter,  either  settle  the  same 
himscll',  or  he  may,  with  the  ajipr.ival  of  the  L.ird 
Chancellor,  apiioint  by  writing;  uii.ler  his  hanil, 
an.l  lilcil  in  tlicco'irt,  an  arbitrator  t.i  settle  such 
matter. 
If  with  rcspict  to  any  court,  the  Lord  f  hancellor 
makes  no  such  i;eiieral  or.kT  as  aforcsaiil,  then, 
..n  an  api.licatiou  lu'liij;  made  f.>r  the  settlement 
of  any  matter,  the  jud;;e  may  (if  fnuii  the  state  .f 
liusiiios  in  the  court,  or  for  any  other  reason,  he 
is  unable  to  settle  such  matter  within  a  reasonable 
time)  ajijily  to  the  L.ir.l  Cliaticellor  to  authorise 
the  settlement  of  such  matter  by  an  arbitrator 
appoinleil  hv  the  jiid'ie. 

the  Lord  Chancellor  d.'cs  not  jzrant  such 
■lutli.iritv,  the  judge  shall  proceed  to  settle  the 
matter  in  .accor.lance  with  th.'  .\ct  and  these 
liules. 
!.A  If  the  Lonl  Chancellor  'jrauts  such  authority,  the 
jii.l^e    may,    with     the     aiiproval     ot    the     Lord 


(,)   If 
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Chancellor,  .ai.pnnt,   bv  writing;   im.l.T  his   hiiml,  Appndx. 
ami  filed  in  the  court,  an  arbitrator  to  settle  such 

matter.  .,.,•.        ^     .• 

(.)  In  case  of  the  .leatli  r,r  refusal  or  inalnhty  to  act  nt 
iin  arhitrator  ai>iKiintocl  under  this  llule,  the  judtio 
may,  on  the  aiiplication  of  any  party,^  appoint  a 
now  arhitrator  in  accordaiKc  with  this  Itule. 

Fixing  liny  for  Arhilnilio)). 
30    Where  any  matter  is  to  1k>  settled  hy  an  arhitrator,  vixinnd.iy 
the  judge  shall  return  the  copy  of  the  rcpiest  for  arlutratiou  J,;';y;|«;;,. 
to  the  rcistrar,  with  tlie  appointment  of  sucli  arbitrator,  j^g,  h<f,m 
to  Ik!  trairamitted  to  the  arhitrator  ;  an.l  the  registrar  shall  .rbitruu.v. 
transmit  the  coj.v  ofth(^  reciuest  and  aeopy  of  the  appomt- 
ment  to  the  iirhitnitor,  who  sliall,  as  soon   as  conveniently 
mav  he,  appoint   a  dav  and  hour  for  procoedm-   with   tlie 
arbitration,  in  accordance  with  Kule  Hi,  and  the  provisions 
of  ihit   Hiile  as  to  the   place  where  an  arlatration  shall  W- 
held  shall   applv.     Provided,  that  where  tiie  arbitration   is 
to   R'  held  at   the   place  where  the  court  is  held,  the  day 
•ii,p,.inted   for  the  arbitration  shall,  if  possible,  U-  one  on 
which   the   court    or  other  suitable  accommodation  m    tlie 
court  lious<.  will  b"  available  for  the  arbitration. 

r.       'iiri-  he/ore  Arhitratur. 

31._(1.)  On  the  day  for  proceeding  with  an  arbitration  ^;;^;^''"''« 
beiU'^  fixed  the  ies;islrar  shall  pro.  I  according  to  liule  M,  ,rhitmt..r. 
and  ""t henceforward  the  arbitration  shall  proceed  in  the 
Ume  manner  as  an  arbitration  lieforc  the  judge;  and  these 
iiules  shall  applv  and  the  ollicers  of  the  court  shall  act 
accordingly,  witii  the  substitution  of  the  arbitrator  for 
the  judge. 

(•J.)   Tiovided  that— 

(-0  In  anv  case  coming  within  the  prnvisinns  ol 
paragrajih  .")  (</)  or  ]iaragraph  5  {h)  (i.^  of  Rule  18, 
or  iirany  other  case  in  which,  after  an  arbitrator 
has  Iktii  appointed,  but  liefore  the  day  tixed 
for  proceeding  with  the  arbitration,  the  parlies 
agree  upon  an  awanl,  the  judge  may,  on 
application  made  ti>  him  in  or  out  of  court 
(,n  lieiialf  of  or  with  the  consent  of  all  parties, 
settl"  tlu^  matter  himself;  and  thereupon  the 
functions  of  the  arbitrator  as  to  such  matter 
shall  cease,  and  the  registrar  shall  forthwith 
inform  him  that  the  matter  has  Wen  settled ; 
and 
(b)  Any  application  for  the  enforcement  of  or  for 
"staying  proceedings  on  an  award,  which  would 
in  the^case  of  an  award  made  by  the  judge  Ik- 
required  to  be  made  to  the  judge,  shall,  in  the 
case  of  an  award  made  by  an  arliiirator,  W  iu 
iikc  manner  ni:idf  to  the  judp'. 


i  I 


i 


I 


**ii>inu««i'tn 

of  liiw  hv 

iir  arWlratiir 
tii.iucljro. 
Act.Shoil.-j, 
]*ar.  1, 

Stall  inrnt 
«>r  caKf. 


Kixlne  ilay 
lor  lioarJiig. 

Form  'jr.. 


7I(»  Al'l'KNMIX    N. 

Appnax.  l>ii!iiiitssiii)i  of  QiKslimi  of  Law  }>i/  Viniinilltvc  or 

Arhliiator  to  Jwlf/i: 

32.  -(1.)  Willie  a  coiiiinitti'c  or  iiii  arbitrator  (whctlicr 
atircnl  nil  liy  till'  jiartics  nr  iijipniiiti'd  liv  tljo  jiid'.:!')  siiliiiiits 
any  (lucstidii  of  law  for  the  ilccision  of  the  jiiiluc  iiniU'r 
I'ara'^rapli  4  of  tin;  second  scliediilc  to  tli(^  Act,  such  stiU- 
iiiissioii  sliall  1)0  ill  the  form  of  a  special  cast". 

('.'.^  'I'lie  Ciise  shall  he  intituled  in  the  matter  of  the  Act 
and  of  the  arhitr;ition,  and  shall  1k' divided  into  pane.'raphs 
niimlK'red  consecutively,  ami  shall  state  concisely  such  facts 
and  clocumeiits  as  may  1k'  nei'essary  to  eiiahle  the  jud'je  to 
ileeiile  the  question  of  law  raised  therehy.  U|ioii  the  ari;ii- 
nieiit  of  (he  case  the  jiid'.'e  and  the  ]iarties  shall  1k'  at  liherty 
to  refer  to  the  whole  contents  of  such  docuiiieiits,  and  the 
iuiii^e  shiill  he  at  lilieny  to  draw  Irom  the  facts  and  ilocii- 
iiii'iits  stated  in  the  case  any  inference,  whether  of  fact  or  of 
law,  which  iiii'^iht  have  heen  ilrawii  therefrom  if  proved  at 
the  hearin;^  of  an  ar'>itratioii. 

(■"i.i  'The  case  shall  he  sijjned  hy  the  chairman  and 
secretary  of  the  cuinmittee  or  by  the  arhitrator,  and  sent 
to  the  ri".:istrar,  who  shall  transmit  the  same  to  the  judj;e, 
.'iiid  till'  illd^e  shall  as  soon  as  conveniently  may  1h'  a|ipoiiit, 
a  (lav  aiiil  hour  for  lieariie^  the  case,  and  instruct  the 
registrar  to  i;ive  notice  thereof  forthwith  to  the  parties, 
'{"lie  day  shall  he  so  fixed  as  to  allow  notii-c  to  he  <;iveii 
ten  days  at  least  liefore  the  day  lixed  for  the  hearins:,  unless 
the  jiulire  shall,  with  the  consent  of  all  [larties,  tix  an  earlier 
day. 

( l.)  The  rev:i*<frar  shall,  on  the  apjilicatioii  and  at  the  cost 
I'f  any  jiarty,  furnish  him  with  a  copy  of  the  case. 

(.").)  On  the  hearin'4  of  the  casi^  the  jud.i;e  may,  after 
decidiiu;  the  ipiestioii  sirnmitted  to  him,  remit  the  case  with 
a  meniorandiim  of  his  dciision  to  the  eomniittoe  or  arbitrator, 
for  them  or  him  to  ]iroceeil  thereon  in  accordance  with  the 
decision;  or  if  the  ilecismn  of  the  judoe  on  the  ipieRtion 
suliiuitteil  to  him  dis]ioses  of  the  whole  matter,  he  may 
himself  make  an  awanl  in  the  arbitration  in  accordance  with 
such  decision. 

(t'l.)  'I'he  iiid;.;e  may  remit  the  I  ase  to  the  committee  or 
arbitrator  for  ri'->tatement  or  further  statement. 

(".>  The  iud'j;e  shall  have  the  same  piwer  over  the  costs 
of  a  special  case  as  he  has  over  the  costs  of  an  arbitration, 
or  he  may  direit  that  such  costs  shall  be  dealt  with  as  costs 
alteiMlinj;  the  arbitration;  and  the  provisions  of  the  Act 
and  these  link's  as  to  such  costs  shall  a]>piy  accordingly. 

Aiipeiimncc  of  I'artiea  in  Arhilrdtion, 

33.  (1.)  A  ])arty  to  .any  arbitration  under  the  Act  t''/((V//("r 
Ih  I'liri  11  >  'mil  mil  If  or  1171  iii/rrc/  iirhitnifur,  or  Ixfore  a  jiidijv, 
or  II II  iiiliHrafor  'i/ijMiiiitni  hy  n  jmlije  [d),  may  apjK'ur  — 

(,/)  Word^  in  italics  inserted  bv  Tlnles  nf  Nov.  24t.h,  lOOS 
(r.  1). 


Topif  p  of 


hi'IvrO  nil 

tif.iriiit;  of 


iiipnt. 

(V.t^of 


Apiwnranre 

of  pftili*"*. 
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(i()    In  luTsuli: 
{h)  By  any  solicitor  who  wouKl  be  cntitlfil  to  apiK'ur 
for  "such  jiarty  i.i  an  action  in  the  county  court : 
((•)  r.y  counsel : 
Or,  liy  leave  of  the  judge  or  arbitrator,  a   party   may 
ajipear — 

('/)  liy  a  meniU-r  of  his  family  : 

(t)  By  a  [lerson  in  the   iKirniauent  and  exclusive  eni- 

))lovment  of  such  party  : 
(/)  In  the  case  of  a  company  or  corjioration,  by  any 
director  of  the  comiiany  or  cori>onitinn,  or  by 
the  secretary  or  any  other  ollicer  or  any  jxtsou 
in  the  iiernianent  and  exclusive  employment  of 
the  comiiany  or  coriHiration  : 
(If)  By  anv  ollicer' or  memlier  of  any  society  or  other 
hnivof  iK'rsoiis  of  whicli  such  party  is  a  memlier 
or  with  which  he  is  connected  ;  or  vjhere  death 
remills  J  rum  the  injury  hy  ani/  ujficer  or  memhtr 
of  any  society,  or  other  b"<ly  of  jiersoim  of  which 
the  ilectuaeil   workman   was   a  memlier  or  tuith 
which  he  icas  connected  (t  . 
(/-)  Under  sjiecial  circumstances,  by  any  other  person. 
(•_'.)  No  i^erson  other  than  a  solicitor  who  appears  or  acts 
on  U'half  of  anv  party  in  any  arbitration  under  the  Act 
shall  I*  entitled 'to  have  or  recover  any  fee  or  reward  for  so 
api)earin<;  or  acting,  other  than  such  travelling  exjienses  and 
(in  the  t  ase  of  a  workman   or   a  member  oi'  his   family) 
allowance  for  time  (if  any)  as  may  lie  allowed  by  the  judge 
or  arbitrator :  provided  that  nothing  in  these  Rules  contained 
shall  alVect   the   right   of  counsel  to  apiK>ar  or  act   in   any 
arbitration,  or  the  right  of  any  solicitor  to  recover  cohts  in 
respect  .if  his  employment  of  counsel  to  appear  or  act   as 
aforesaid. 

>^-OTE. — This  rule  now  ajiplies  to  all  proceetlings  under  the 
Act  and  these  iiules  in  like  manner  as  to  procee<iing»  by  way 
of  arbitration.     See  W.  C.  IJules,  Nov.  I'JOS  (r.  7). 

iHity  o/Jii./;/e  an  t"  takiny  Xotes. 
34.  At  the  hearing  of  any  arbitration  of  Rjiecial  case  the 
judiie  shall  make  a  note  of  any  (piostinn  of  law  raised,  anil  of 
thelacts  in  evidence  in  relation  thereto,  and  of  his  decision 
thereon,  and  of  his  decision  in  the  arbitration  or  on  the 
hearing  of  the  case  :  and  he  shall,  at  the  exiKjnse  of  any 
party  to  such  arbitration  or  case,  furnish  a  copy  of  the  note 
so  taken  to  oraUow  a  copy  of  the  same  to  \iv  taken  by  or  on 
behalf  of  such  iiarty,  aud  shall  sign  such  copy,  whether  a 
notice  of  motion  by  way  of  apiK'al  has  been  served  or  not. 

Proceedings  ayainst  Ihsurus  under  ^iection  5. 
36.— (I.)  Where  under  section  5  of  the  Act  the  rights  of 
an  employer  against  any  insurers  under  a  contract  entered 

(.  j  Words  in  iturlics  inserted  by  Rules  of  Nov,  24th,  1908 
(r.  1). 
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AppndX.  into  bv  the  ciuliUiyir  with  thi'  insurers  in  l■^•^|>l•t•t   iit'  any 

liability  iimioi-  thoAct  to  any  wdrkiucn  are  transfennl  to 

ami  vt'st  ill  the  wurkiiuin,  the  lolluwint;  jirovisiuns  hhall 
iiave  I'tVect. 

(•2.\  Where  a  wnikiiiaii  wlio  is  or  claims  to  l)c  ciititieil  to 
roniiieiisation  from  an  eni|iloyi?  to  whom  seelion  o  of  the 
Ael  a|i|ilies  is  iuial>l«  to  ascertain  wtietlier  such  employer 
ha-i  ent<'reil  into  a  contract  with  insurers  in  resjH'ct  of  his 
liability,  he  may  apply  to  the  court  on  atli.layit  mtilule.l  in 
tiie  matter  of  the  Act,  ami  setting'  I'urth  the  facts  on  which 
the  ajiplicatioii  is  made,  for  an  order  for  the  examinaticin  of 
the  employer,  and  the  coiiit  may  make  an  order  acconliiiiily  ; 
and  the  provisions  of  Order  XXV.,  Uules  71  and  7U',  shall 
ajijily  in  the  same  manner  as  if  the  employer  were  a  debtor 
liable  under  a  judi^ment  or  order. 

(;{.)  The  provisions  of  the  Act  and  these  ItuIeK  as  to  the 
settlement  of  matters  by  arbitration  shall  with  tlie  necessary 
inoilitications  apply  to  the  settlement  by  arbitratii'ii  of  any 
tpiestion  as  to  the  liability  of  the  insurers  or  the  amount  of 
their  liability. 
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36.— (l.~  In  the  application  of  the  Act  and  these  Kules 
in  the  case  of  masters,  seamen,  and  apprentices  to  the  sea- 
service  and  apprentices  in  the  sei'-lisiiinj;  .service,  who  are 
Workmen  within  the  lucaninL;  of  the  Act,  anil  who  are 
members  of  the  crew  of  any  siuh  shi]i  as  in  section  7  of  the 
Act  mcntioneil,  and  to  jiilots  when  employed  on  any  sueh 
shiji,  the  following  provisions  shall  have  efl'ect. 

vl'.)  In  the  case  of  the  ileath  of  a  master,  seaman, 
ai>prenticc,  or  ])ilot  the  claim  for  coin]iensatiou  shall  state 
the  date  at  which  neus  of  the  death  was  received  by  the 
clainiant. 

('.',.)  The  claim  for  ci..uiiensation  on  behalf  of  dcjielidants 
of  a  muster,  seaman,  apprentice,  or  jiilot  lost  with  his  ship, 
and  the  jiartiiulars  a)'P'  tided  or  annexol  to  the  reijiiest  for 
arbitration,  shall  state  the  date  at  which  the  ship  was  lost 
or  is  deemed  to  have  lieeii  lost. 

{■D  A  renuesl  for  arbitration  shall  be  according  to  such 
one  of  the  forms  in  the  Ai>iiendi\  as  shall  be  apiilicable  to 
the  tase,  with  such  modilications  a.-;  the  nature  of  the  case 
shall  reipiire. 

(■I.)  In  any  document,  notice  or  proceiilin^  it  shall  U' 
sutliciciit  to  descrilie  the  owiicis  of  the  shiji  as  "the  owners 
of  the  ship  ";  and   the  {irovisions    of   the   County 

Court  liules  as  to  disclosure  of  the  names  of  partners 
siiall  with  the  necessary  modilications  apply  to  the  dis- 
closure of  the  names  of  such  owners. 

((1.)  Subject  to  the  jirovisions  of  ])ara;4raph  (u)  of  sec- 
tion 7  of  the  Act  as  to  service  of  the  notice  of  accident 
aii'l  tb.'-  liiiim  for  eomju'iisation,  any  document,  notice,  or 
proceed  ill'..;  to  U'  served  on  the  owners  of  a  shiii  shall  1h' 
deemed  to  be  sutlicieiitly  served  if  served  on  the  liiauaging 
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,,vn.r  or  uv.    ..nr  fur  tW  ti.m-  bci,,^  nf  ,Uo  slai,  ..r  (oxcert  AppndX. 

,«.Msiti,.ii,  and  tticro  is  w  lUiUuium-  nwncr  ot   "^^   '^'"  ' 
l^-vilr  .nVv  l.e  .■tloctcl  in  ..•n.,-dauce  vvith  lar.^raph  (-.■)  of 

tllC  Nli'l  Slll)-M'lti()U. 
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til,,  form  in  the  Apix'iidix,  atid  shall  be  isMic.l  m  tr  pUuiii  , 

ne  cX  slia     be  dcliven'.l  to  the  applicant    and  the  othe 

iM'is.m   aiMiarently  in  cliati;c,  shall  oi    iiao>      "' 
i;::;l;^Lasto,^,n  the  single  mas,  o,  the  ship;  atid  the 

..thcr  coiiv  shall  be  retained  by  the  ollicer. 

;',  'Phe  iud^e  mav  at   any  time   on^oo.l  cause  shown 
rescii  .1  any  order  for  detention  tnade  by  him. 

,7  )  The  provisions  of  sections   one    hundre.l  and  u^it 
„,:   ie  hunllred  and  nine  of  the  County  tour  ^  Ac^.    ^^J 

1     ,t-  iir,l..r\\lX     as  to  seciintv,  snail  with  inc  iini- 
:  ;VmS;^s  .i,ply   to    tl.    ^vin,..;   security ;  and 
the  iPDroval  bv  the  iudjie  of  any  security  shal    l>e  r'-   '"|' 
wt  .V  signed   bv   him.     Where  secur.  y    is    -uen    b. 
";,;;i"V"^.  Wnd    shall   b..   accrdin^    to    the  torm    m    the 
Aplieiidix. 
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!?>.')  If  tin-  iuil>;r  ii'M-iiids  iiiiy  inilcr  lur  (Iclcntioii,  or  i> 
>ali,~licil  tliat  ^atisfaititm  Ims  Ik'imi  made,  nr  wljcri  security 
lias  lurii  ^ivi'ii  and  a|iiMuveil,  nr  in  uiiy  otlicr  case  it"  tiic 
ap|iliiaiit  M)  rt'nuirfs,  tin-  jiuij;!'  sliali  deliver  to  the  ]iarty 
apiilyiiii;  fur  tiic  sanii-  an  ordiT  accordiiij,'  to  tlic  form  in  tlio 
Aiiju'iidix,  diicitt'd  to  tliL'  oniccr  iiiiiiU'd  in  tiu;  ordiT  for 
iliti'Mtioii,  aiitliorihiiij;  and  directing  iiini,  mion  paynifut 
iif  ail  fosts,  (liaim's,  and  t'XiK'nsfh  atti'uding  tlie  luistotly  of 
the  siiip,  to  ndoase  it  fortliwitli. 

(it.)  ((()  W'itli  rthju'it  to  notice  ot  aiiplicatioii  for  an 
order  lor  detention,  and  to  nndcrtakin^s  to  i;ivc  security, 
the  lollowini;  luovisinns  shall  iiavc  cllccl. 

(/()  N'otwithsliindinL;  iinytliiii<.^  in  this  Itule  contained, 
a  jierson  intcndin;.^  to  apply  for  an  order  lor  detention 
sliall,  if  the  name  and  address  of  an  aj;ent  in  l*jif,'iand  for 
the  owners  of  the  ship,  <pr  of  a  solicitor  in  Kn^lund  autho- 
rised to  act  for  the  owners,  :i;.;ent,  master,  or  eolisijrnee  of 
the  ship,  are  known  to  hini,  i;ive  to  such  a;.:ent  or  Holicitor, 
liy  post,  tele;;;ram,  or  otherwise,  sucli  notice  of  the  time 
ami  ]j|ace  at  which  the  ajiplication  for  an  order  for  ileteu- 
tion  is  intendeil  to  he  made  as  may  1k'  practicable  in  the 
eircunistances  of  the  case. 

('■  If  a  solicitor  .n  Kn;;laiid  represents  tliat  lie  is 
authorised  to  act  for  tlie  owners,  ai;ent,  master,  or  eon- 
si'.;net'  of  the  ship,  and  M,i;ns  an  undertaking  accordinic  to 
the  form  in  the  Appendix,  to  jiut  in  or  j^ive  security  for 
an  amount  ai^reed  on  lictween  the  parties  or  fixed  lij'  the 
jiidjie.  then  on  such  undertakin::  heini;  tiled  in  court, 

(i.     the  judLif  may  in  his  discrelioii  refuse  to  make  an 
order  lor  detention  ;  or 

^ii.)  it'  an  order  for  detention    has    lieen   miuie,  Imt  not 
executed,  the  jiid^e  may  rescind  it  ;  or 

(iii.)  if  an  oidtr  for  cleteiition  lias  Uen  made  and 
executed,  the  jiul^e  may  delivir  to  the  party 
apjilyin;.'  for  the  same  an  order  of  release  in 
accoidance  with  ])araj;raiili  8  of  this  Hule. 

(li;  An  underlakin.;  ;_'iven  in  accordance  with  the  last 
I'receilinL;  paraiirajili  shall  1m'  liled  In  the  court  to  which 
the  application  for  an  order  of  detention  is  made  or  is 
intended  to  he  made. 

((•)  A  solicitor  who  fails  to  put  in  or  irivc  security 
in  pursuance  of  liis  undertakiii;;  to  tlo  ho  sliall  le  liable  to 
tittachment. 

(10.)  Where  ]iroceedinj.'s  hy  way  of  arbitration  for  the 
recovery  of  comivnsation  are  taken  ajiainst  the  jiersons 
'-'ivinj;  .-ecurity,  the  recpiest  for  arbitration  and  ]iarticiilars 
shall  state  concisely  the  circumstances  under  which  the 
juTsons  .;:ivin^'  securit\-  are  made  respondents. 

^11.)  Where  prncecdin^s  are  commenced  in  any  court  in 
i'".n:;land,  Scotland,  or  Ireland  other  than  that  in  which 
the  order  for  detention  was  made  or  apiilied  for,  tlic 
re;.'isirar  of  the  court  in  which  the  order  w.as  made  or 
api.liid  I'.-r  sIkiII  on  request  tranrniit  l>y  rv;;istereil  post  to 
the  re;;istrar  of  the   court    in   which    the    proceedings   are 
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cmmc.iml  ull  original  .locumcuts  tiled  in  tl.c  mutter,  uiul  Appndx 
u  lertitiwl  fopv  >'{  all  recor.ls  rna.k  with  referciice  to  le 
uuittiT,  iin.l  any  Imu.l  by  way  of  security  -iven  u,  the 
iu;itter,  and  shall  trau»ter  to  such  la.st-nientioned  Co  rt 
anv  money  iKiid  into  court  by  way  ol'  security  m  the 
uuitter;  and  the  provisions  of  Order  Mil.,  Hule  J,  a^  to 
the  costs  of  copies  and  the  costs  of  transmission  shall  appl) 
to  anv  transmission  under  this  paragraph. 

iV2.)  The  costs  incurred  bv  any  party  m  relation  to  an 
application  for  an  order  of  detention  and  any  pr.K.eei  lUgs 
coMseouent  thereon  may  in  any  subsequent  pr.iceedm-s 
l,v  way  of  arbitration  be  allowed  as  costs  ol  the  arljitration. 
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l',oaedini/s  where  Kiuj-loytr  who  hax  pnid  ConqiennfiUon,  or 
fnnii whom  Coiuj^nnatioh  is  chiime.d,di>iirin  !>•  obtmn 
Older  for  Detention  o/.'ihij)  /'  l''*'^^'-  ^'  '^^^  ^*^> 

38.  Where  an  employer  who  has  paid  cnmiK-nsation  or  APP^^'-'j- 
a"ainst  whom  a  claim   for  comi)ensation   has    lH.-eu   nia.ie  ,„,  j^^„. 
under   the   Act   desires   to   make    an   application    lor    the  tionof  .Uip. 
.leteiition    of    a   ship   under    the    Shipowners'    Ne-hgence  5  ww.  7. 
(Itemedies)  Act,  IWo,  the  provisions  of  the  last  pr.-.e.lmg  ^-  '»• 
Kiile  shall  applv,  subject  to  the  rules  for  the  time  l)ein._'  m 
force  under  the  last-mentioned  Act,  and  to  the  lollowmg 
modilications,  viz.:  .  , 

(i.)  An  application  for  an  order  lor  iletention,  an  onier 
for  detention,  and  a  Ix.nd  given  by  way  of  security , 
shall  be  according  to  the  lorms  in  the  Ai.ix'n.hx.    i^rm>  -u, 
;ii.)  Whore  proceedings  liy  way  of  arbitration  lor  the    - '  '^ 
recovery  of  coiiH«nsation  are  taken  against  the  f»rni.... 
emplover,   he   may   bring  in  the  jhtsoiis  giving 
security   as    third    parties    in    accordance   with 
Kiile   'li,  and  the  provisions  of  that  llule  shall 
ajiply  accordingly, 
(iii.)  Where   such    proceedings    are    taken    against    the 
employer  in  any  court  other  than  that  in  which 
tlie  order  for  detention  was  made  or  applied  tor, 
and  the  employer   brings  in  the  jiersons  giviii'^i 
security  as  third  parties,  the  provisions  ot  para- 
grai.hs'll  and  lli  of  the  la.t  preceding  Itule  shall 

apply. 
Where   the  emi'loyer  has   paid   coiiipcnsatton    in 
rcsjiect  of  the  injury,  all  questions  a»  to  his  right 
to  indemnity  against  ihe  prsons  giving  security, 

»■  .      »•         .1     :.    1.....  :»■*    ul.itll    111 

mount 


Viv.) 
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,  ti 


default  of  agreement  W  settled  by  action,  or  by 
consent  of  the  parties,  by  arbitration,  iti  accord- 
ance 
questions 


ith  the  Act  and  these  Rules;  and  if  such 
settleil  by  arbitration,  the  provisions 


<{  ])aragraphs  10  to  1'-'  of  the  last  preceding  Kule 
shall  apply. 
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Inilimtrial  Diiitiisis, 


39.— ;i.'   Ill  till'  :ip]iluiitiiiiiof  tlio  Act  and  llusc  liiilc 
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lavinn   Mistaiiifil   any   injury   iliic 
I'miiliiyini'iit  siiccitii'il  in  any  sucli  onltT,  notK'iii;;  an  injury 
liv  aciiiU'iit,  or  in  tlio  cane  of  a  wnrkniaii  wiiose  ilcutii  lias 


iiiin    caiistu 


1    l.y 


any    sue 


h    <1 


iwase   or    injury   as    abovi. 


X.itii-.i  of 
ili^jlili'iiii'iit. 


iiniitiiineii,  tie  fullowiiii;  iirovisiuns  sliall  have  elfeet. 


Tl 


K'   notice  reiiuirci 


I  by 


section 


■J  of  tiie  Act  shall 


Iurm.H  of 
ri'iiiu'dt  for 
iiiliitritituii. 

KiiriiiK  '.1,  111. 


.\il<liii|: 
rf«)HiiKli-iiC 

lllliliT  .\<'l, 

!•■  ■'CiK'-'J 
(il). 

I  oniml'.i,'.ta. 


Notice  of 
onlt-r,  ami 
M'rvi.  I'  oil 
ailili'il 
riniiohileiit. 


forms -J  1, 


A|i{illratioli 

of  Kulis  to 

ailili'il 

le^(>ulutl?Ilt. 

I'rucfiliire 

at  urbltra- 

tioii. 


<:ii>ts. 


tate  the  ilati'  aini  cause  of  the  ijisalileiiient  or  susiieiisiim  ; 
aiiil  where  .i  eertiliiate  of  ilisalilenieiit  or  a  eertiticate  of  or 
iilating  to  sus|ifnsion  has  lieeii  i^iyen,  ii  coiiy  thereof  shall 
on  ilemanil  lie  furnished  to  the  t'iii|iloyer. 

(;'..)  A  rei|uest  for  arbitration  shall  be  accordiiiL;  to  such 
one  iif  tiie  forms  in  the  Aiipendix  as  shall  be  aiijilicable  to 
the  case,  with  such  modifications  as  the  nature  of  the  case 
may  reiiuire. 

(4.'>  (a)  If  the  eiu]iliiyer  desires  to  add  any  nther 
ein]iliiyer  as  a  jiarty  to  the  arbitration,  jmrsuant  to  |iriiviso 
(ii.'  to  jiaiii<;raiih  (c)  of  suli-section  \l)  of  section  H  of  the 
All,  lie  shall  tile  with  the  ri't^isirar  in  diijilicate  a  notice 
aciordint:  to  the  form  in  the  .\iijieiiilix  :  and  thereupon  the 
rcjiistrar  shall  make  an  order  adding  such  other  emjiloyer  as 
a  ies|ioiideiit,  and  may,  if  necessary,  adjourn  the  hearing  of 
the  arbitration  lor  such  time  tis  may  lie  necessary  to  enable 
such  other  einiiloyer  to  lie  duly  .served. 

(//)  Where  a  respondent  is  added  under  the  last  pre- 
eciluig  ]iara'.;rapli,  cojiics  of  the  notice  ]mrsuant  to  which  he 
is  so  added,  and  of  the  order,  shall  lie  sent  by  )Kist  to  tlie 
aiiplieant  and  the  original  ics|ioiideiit  ;  and  the  like  copies, 
together  Willi  a  copy  of  the  ujiplicant's  reipiest  and  parti- 
culars, and  of  the  notice  served  on  the  original  resiKindent 
under  Uules  1  1  and  lo,  and  a  notice  uecording  to  the  form  in 
the  A]i|iendix  as  to  the  jilace  at  which  and  the  day  and  hour 
on  and  at  which  the  arliitration  will  be  jiroceeded  with, 
shall  lie  issued  by  the  registrar  for  service  on  the  added 
resjiiindent  ;  and  such  copies  and  notices  shall  be  served  mi 
the  added  respundelit  in  accords,  .i  e  with  Itule  l."i,  with  the 
sulistitiition  of  the  original  rcsiiondeut  for  the  apiilicant. 

('■)  'I'he  provisions  of  these  liulcs  as  to  respmitlents  shall 
ajiply  to  the  added  respondent  I'mni  the  date  of  service  on 
him  as  if  he  had  lieeli  miginally  maiie  a  respondent. 

'/)  At  the  hearing  of  the  arbitration  the  judge  or 
arliit'  '  jr  shall  decide  alliiuestions  as  between  the  ajiplicuiit 
and  I  lie  original  and  addcHl  respondents,  and  may  make  such 
awaiii  as  may  be  necessary  eiVi'ctively  aiu!  completely  to 
adjudicate  ui»iu  and  settle  all  the  ipieslimis  involved  in  the 
arbitration,  and  may  make  such  oidei'  as  to  costs  us  between 
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,i,,   ,,,,,li..,a   :i...l   the   ro.,.o.ul,.uts,  :u>.l  US    K'twccn   th.  AppndX. 

„,  a-rai-h  00  of  sub-.ection  (1)  of  socti.m  h  nf  th.^  Act  t  -  bt  „,..ier  ut. 
l^^u:LuU.am.  fro,,,  any  -.thor  -''i;!"^--  '-,1;;    ,:;:.'' ^'-' 

|t„U.s  Hhall  with  the.  mressary  .n.Kl,t..at.n„.  I'  >  '^/"  y 
s,.ch  clai.u  to  nM.trihalion  in  l.Uc  Uianncr  as  thex  applv  to 
ilainis  tu  indi'iniiity. 


ntmenl  of  Arhihator  h,  Jwl.je  in  ] 


iliicc  of  Arhitmlur 


d  on  III/  llic  I'ui'ks  ui 


Ir  Hrlie-luU:  11.,  I'urii'jraph  «. 


40.   -a.)   In  c;i 


,,f  the  tkatli  or  refusal  or  inalii 


iliilitV    to  Apiili.«ti..ii 


ft  of  an 


.1" 


.■  arbitration  w 

,l.'e  to  aiipoiiit  a  new 


,1  iiti  bv  tlie  luirties,  any  partN  to  ^,^,,1 
iio  desires  to  iimke  an   ai>i)lieation 


ttr  upiiulnt- 


arbitrator  a:4reet 


to  th 


■\,itrator  shall  apply  in  writing  to 


Ki>riu  :I4. 


<trar  to  lis  a  time  ami  1 


1  iilace  for  the  hearing;  of  such 


iiplication. 


( 


■'^  'I'hc  registrar  s 


ihall  lis  the  hearin;j;  of  the  api 


ilicatioll  Kixingof 


W  tor  any  court  ai-l-iutea  to  W  hebl  w.th  n  ,.,„., 


li;;n''^iivsn:;v7^;"iat;T;'";i^a,,..iea^ 

:    .  r  but  so  that  he  shall  nut,  except  by  consent    hx 
;;;  heari,^tr  a  .lay  less  than  seven  .lays  fro.n  the  .hUe  ol 

"::;'J"Ki:;e-is  n..  avaiiaae  court,  the  registrar  shall  se,..l  Hx.p.. 

application  to  the  rcgistrai.  i,,,..,;,,"  ..f  the  appli-  Summoi.. .. 

(4.)  <)u  the  time  an.l  place  fui   the  hcann,     '       ....licmt  "ti'«l""-0- 
^.    '  ,    .        .-1    ,1 ...r'wtrir  shall  issue  to  tlie  appiic.iin 

,!,.•  a\.phcation.  ^       ,      :t,iplicant  on  s.Tvk.nf 

(5^  Such  summons  shall  l)e  sirsui  i>>    o       )  ,,   ,     »uuiiii"i.s. 


(»;.)  C>n  the  .lay    tixt 


a  V."r  the  hearing  the   judge   shall  ii.«rliiK..f 


disi«ise  of   the   application   on 


lis; 

hearing  the  applicant  an 

un  the  other  1 


hearing   the   jurties, 


,„.    ,,„  »(i|)licali"li. 


I  .mpn 


L)f  .)f  service  of  the  sunnuuns 


her  mrtv,  if  such  other  party  does  n.,t  app 


lear. 


(7.)  IWt'ore  app.>inling  any  i^Tson  t. 


alilMiil 


:  shall 
litiil. 


ascer 


'tain  that  such 


.„ act  as  arbitrator,  the  AK^min 

person  is  willing  to  serve  it  wiuingm' 


f)  uct. 


(S.)  The  appointment  may 


Ik;  ma.le  by  in.lorsement  on  oi-s-t. 


the  summons,  .)r 


bv  a  separ 


ate  .ir.le 


n 


'.<.)  The  costs  ( 


iif  tin 


iuik 


f  the  application  shall  be  ii 
uiav  .inler  the  saur 


the  discreti.in  i'"«is 
0  paid  by  01 


r 


■tv  to  the  other,  or  to  l)e 


Ik;  .iealt  with  as  csts  alien; 


liiej:  th< 


ii 


:i(ti|]£i| 


^  I 


Is 
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Appndx.  :llliilr;lti(.ri.      Siuli   iM.sl>,  if  allnvvcl,  ^ll;lll   W   luM'.l  oil   Mill 
—       w  alf  :iH  ilic  jiiil^c  >liall  iliivit. 
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41. — (1.)  'I  lie  iiiciiioraiichiiii  as  to  any  inatttT  ilir'nli'd 
ly  a  coiimiittcf  or  liy  an  arbitrator  or  liy  aiinvnu'iit,  wliioli 
s  l>y  ]iara;;ia]>li  !•  ot'llii'  sfcoinl  hcliciliilt:  to  tlii'  Act  ri'oiiireil 
■■'-" ■■•' ■■-'     '  ■"■ '■■■ ■     He  of 


MeiDo- 

r.tiitluiii  to       |,y 
Ih*  Htui  to 
rigi<tr«r         ' 


rigKirar.         '"  "»    j'aia^ia|iii  ;>  oi  iiir  wconii  hciiciiuit:  lo  nil'  -YCl  ri'ij 

Ati,  >clieU.    to  In-  M'lit  to  the  ri'^ihtrar,  shall  U-  ao-ordiiij;  to  such  o 
•-',  pars.  ,1      (■  _,.,^  .)..  /;  s  .  .  .,,.     •  .  ••  •  .  ,1  ..    , ,. • ,. 


Kuriu  :il>. 

Niw  riiU', 
.Muj,  I'.HIl*. 


Aiillirnticit- 

li'itl  ut 
lllfllKf 

r.iiutiiui  of 
•  h-i'i>ii>ii  111' 
«4>iiiiiiittei'<»i 
aiUilratitr. 

N<*\v  Mile, 

.May,  lDi)9. 


AuIIm  iitica- 
ti.>n  I.I 

IIII'lllU- 

r.iiiJiiin  uf 
aKri-euicnt. 


(■,i|i|i^ 


I'riHlu^'tiuii 
ul  ui  i^iual 
agritmciit. 


Memorjn- 
iluiu  way  Lh- 
li«li«Hl  liy 
iiiiurrrn. 


o  in-  srni  lo  nil'  registrar,  suaii  u-  aci-oriiin;^  ro  siicii  one  o| 

lie  for:!s  ;$(;  (i.)  to  i!ii  ,W.)  in  the  Aiii)cM<lix  as  is  apjilicalik' 

o  the  circunistaiK'i's  of  the  case,  ..ml  shall   lie  left  at  the 

ollice  of  the  rcLiistrar,  or  sent  l>y  jMist  liy  rc'^istered  letter 

aildresseil   to  the  reijistrar  at  his  ollice,  as  soon  as  may  l)c 

after  the  matter  has  been  decided. 

;L'.'  Where  the  matter  is  decided  after  a  medical  referee 
has  heen  appoiiited  to  report  on  any  matter  under  para^iraph 
15  of  the  second  schedule  to  the  Act,  a  Copy  of  the  reiiort  of 
the  refiTce  siiall  be  annexed  to  the  memorandum  and  re- 
lorded  tiiert'with  ;  and  if  the  referee  attended  any  jiroceedin); 
in  the  arbitration,  it  shall  lie  so  stated  in  the  memorandum. 
(•'!.)  Ill  case  of  an  a;;reement  as  to  any  matter  referred  to 
in  i>arai:ra]ih  I  of  Itiile  -I'.t,  a  separate  statement  as  rciiuired 
by  that  parai.'ra]ili  shall  be  left  or  sent  with  the  memorandum 
of  the  a;4reeiiient. 

42. — (1.)  If  the  matter  is  decided  by  a  committee  or  an 
arbitrator,  the  memorandum  shall  Ik-  authenticated  by  the 
signatures  of  the  chairman  and  secretary  of  the  committee, 
.or  by  the  sijiiiature  of  the  arbitrator;  and  it  shall  k'  the 
duty  of  the  comiuittee  or  arbitrator,  as  soon  as  may  lie  alter 
the  decision,  to  draw  u]i  such  memorandum  and  to  sij;ii  the 
same  or  cause  it  to  lie  si>;iied  as  aforesaid,  and  to  leave  or 
send  the  same  as  aforesaid,  or  to  deliver  the  same  to  some 
liarty  interested,  to  be  by  him  so  left  or  sent. 

(■J.)  If  the  matter  is  decided  by  a'.ireeiueiit,  the  ineino- 
raiiduiu  shall  Ik' authenticated  by  the  si<inature»  or  si;.'iiatiiro 
of  the  parties  to  the  a;;ieeiiient  or  one  of  them,  or,  in  the 
cast'  of  employers,  by  the  siij;iiatuie  of  Home  ollicial  or  other 
jicr.sou  in  theiremploy  duly  authoriseil  totii;.;!!  on  their  Ijehalf, 
or,  ill  the  case  of  jx.'rsoiis  under  disability,  by  the  signature 
of  their  ne.xt  friend  on  their  liehalf. 

(^.■j.)  There  shall  lie  left  or  sent  with  the  memoraudum  a 
coi>y  thereof  for  every  jarty  interested,  other  than  the 
jiarty    if  any)  by  whom  the  menioraiidiim  is  left  or  sent. 

(4.)  Where  the  matter  is  deciiled  by  .".f.'reeiiMnt,  the 
registrar  may,  if  the  ori>;inal  agreement  is  in  writiii;;,  and  is 
not  left  or  .-cut  to  be  recorded,  require  such  oriuiiial  aj^ree- 
nieiit  to  be  )iroduceil:  but  he  shall  not  be  entitled  to  retain 
the  same  where  a  meUiorandum  thereof  is  left  or  sent  to  be 
recorded. 

(•1.)  An  a;;reemenl  or  memorandum  of  an  agreement  mav 
be  left  with  or  .sent  to  the  registrar  by  insurers  on  behalf  of 
the  parties  interested. 
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(•;>  An  ii'TcHiK'nt  :naili>  l.v  «r  »n  Ih'Ij  ilf  of  imy  |«rson  Appndx. 
uM.l.T  anv  l(",':il    lisil.ility  hIiuII  lie  nm.lu  ...rial  only  ui.Iom  ^^,„,^,,„ 
niil    until    a    nuiiK.niii.liiin    tliir.-.if   has    Iki  !\    rcCHiti.'.l    ill  „„  („.b«if 
.„ronla.ic.>  will,  the  Act  aii.l  thi'so  Hulr^.  '„!',rr" 

43    On    the  rcripl   of    tin-  nicinor.in.lnni   tho  rr-'iMnir '•'""""y- 

>haii   scn.i  on.'  of  th.-  roim's  thc-m.f  to  «'v^''-y ,  i«irty  N;;\';;;,"' 

ihHri'stcd,   with   a   notice    acconlini:    to   thi'   form   in    the  ,nter<«io<l 
\|.|.rn.!ix,  rc(|iiestinu  such  party  to  inl'orni  him  within  :*oveu  .,f  men..- 
,liivs  from  the  .late  of  the  iiotic  whether  the  niemornn.lum  h*'l't"g"t*eu 
\;.iiuin.',  or  wh.'tiier  he  ilisputew  it,  iiml,  if  »'<,  in  wliat  rLCTiv-M. 

~.  .  t    ■  .  .  •  .  1    _■         -      _ ^.1..   I         1        \f    uti        Jill     L......   'If 


|iailicui.'ii>,  .)r  I 
what  trr.)iinils. 


its  t"  its  'iioiie^  re.'orileil.  mil.  if  so,  on  KuruiUT. 

44.  If  all  thejKini.'s  iiiterest.'d  admit    he  -.•nuiiieness  >'(  ^^^^,"',^ 
the  menioraiidimi,  or  do  not   within   sueli   i>t'ri(«l  of  seven  r.mmm.ir 
,l;,vs  disi.ute  it  ..r  .il.iect  to  its  U'luR  reeor.le.l,  the  u-istrar  nut  .iIm'uu. i. 
-iiali,  suhjc't  to  |.ro'viso((')  to  jKirasraph  ".I  of  the  s.'cond 

N  h.'.liiie   t..    the    Act,  an.l   .      Ilnle    1'.',   r.'cor.l   it  witho.it 
further  jiroof. 

45.  If  any   party   intrrest.'d  disputes  the  ..reimineness  of  JJj'^'„! 
tlie  m.'morandiim,  "or  il",  wher.;  ii  w..rkman  seeks  t..  re.'or.l  r,...l.iin 

a   m.inorandMm     .f  a-reement    l«'tw.rn    ids   employ.;r   :;"'H^';;,|;;1- "' 
iiiiiis.'lf.  tiie  emph.ver   iil.'i;.'s  that  the  workman  has  in  luct  „,,je,.t,  i., 
iTturned  to  work  and  .s  earnin.^  the  sam.'  waj;es  as  he  di.l  iiw  Mng 
hefore   the  a.cident,  and  .d.jects    to    the   reconlin^   ot    "'«  xct,Schfi!. J, 
nii'moraiidum,  such  party  or  employer  shall  within  seven  p,,.  9  0). 
days  from  the  date  of  the  notice  m.'iitioned  in  Uule  4.>  tile 
wi'th  the  r.<istrar  a  notic  according  to  the  form  in   '"c 
.Vim.'iuii.'c  that   he  disputes  the  jjenuineness  ..f  the  meino-  '»™  •  • 
ra-idum  or  that  lu-  .il.iects  to  its  lieins;  reeor.le.l,  an.l  shall 
with  such  notice  tile  a  copy  thereof  for  each  of  the  other 
parties  iiitercste.l. 

40.  On  the  r.-ceipt  ..f  any  su.di  notice  as  in  the  last  pre-  H'^^l"!,, 
.(■diii'T    Rule    meiiti.ined,    the    rej^istrar   shall    .seii.l    a   copy  oijection. 
thereof  t.i  each  ..f  the  ..ther  parties  interestc.l,  t.igether  with 
a  n..tice  acc.rdin-  to  the  f..rm  iu  the  App.-ndiy   intorming  F"""  ■■■  • 
Muh  party  that  the  memorandum  will  not  hi-  recorde.1  except 
with  the  "consent  in  writin-;  ..f  the  party  .ir  emph.yer  .lispiit- 
iiij;  the  same  or  ..hjecting  to  the  same  Ix'inj;  recor.l.'d,  or  hy 
or.ler  of  the  ju.lge. 

47.-(l.)  If  the  consent  mentionoil  in  the  last  I'^cc-Min^i  SuW,,j^^^^^^ 
Kule  is  obtaine.1,  the  registrar  shall,  subject  t.)  pn.vi-  .  (./)  *■ 
t..  paragraj.h  It  of  the  second  schedule  to  the  Act,  an.l  to 
Itiile  49"  record  the  memoran.him  without  further  proof. 

(•' )  If  such  consent  cannot  Ik-  .ibtained,  any  party 
iiit.Tcsted  may  apply  to  the  judge  t..  order  the  memorandum 
to  lie  recoriletl.  ,  ..... 

(;{.)  Provided   that   if  all   parties   interested   consent  m  Amen;i.«e.a 
writin"  t.)  ,anv  amendment  of  the  memorandum,  and  t.)  the  „„d„m  hy 
vecordiiig  of  'the  same  as  so  amended,  the  registrar  may  consent, 
amend  the  memoratidtim  ncnordingly,  aiul  recnl  the  same  jjrw  da..*-, 
w  ithout  further  proof.  '  "  ^' 
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i.iO 


Al'IM'.MUX    \. 


■I  ■! 


e  : 


hi 


Appndx. 


on  rtppllr.v- 
ll..ti  UiT 
recorrt  "f 
iiii-m" 
r.'iihlutn  or 
ret  itlic-iilliin 

I  oriii  to. 


on   llntR'c  III 

wlik'li    till- 


of  liiiiialn: 

48.  Till'  follnwiii;;  iip.vi>ioris  ^Imli  apfly  u>  mii  afiilicail'ii 
li.r  an  or.liT  tlmt  a  iii(iii..raii.|iim  U'  rfionlcd,  or  an  miiiliiM- 
tii.ii  ti.  I  lie  incite  to  iirtilV  tin-  ri^iHtcr  piiiMiaiit  to  piiri- 
urajili  '.'  ol  tlir  M'coml  (iclu''liili'  to  tin'  Act. 
(ii)  Till'  rtiii>lic.itioM  shall  Ix-  iiiaili'  in  oairt 
wiiiiii'^,   Htatiii','   tlic   ri'lirf  or    onl.'i- 
a|)|iliiant  clainiH. 
(/>)  Tlu'  iiotici'  uliali  ill-  lil<''l  with  till'  r."4i^tiar.  and  coI'ick 
tlirieof  kIkiII  I"'  MTM'il  — 
(i.)  ill  tlu-  ca»c  <if  an  a|>]ili<'ation   for  an  onlcr  that   a 
inciiii.iaiiiluiii  1k'  ic.orih'.l,  on  tlir  (urty  clis|.iit. 
ill'.:  tin'  nii'iiiorandiUM  or  olijirtiii'^  to  it>  Ix'iii'^ 
rcronli'd,  aiiil  on  all  otli.T  |)arti.>  intcri'.-itfil : 
(ii.)  in  the  fas.-  of  an  aii|'li<alion  to  rcciilV  tho  rc-istci-, 
on  every  party   who  would  1k'  atVcctcd  liy  fucli 
rt'ctitii'ation,  sulijctt  to  tiic  inovisions  of  iIiom' 
Ituli's  a.s  to  tlu'  parties  to  an  arliitration  ; 
or  oil  the  solicitor  of  siiili  party,  ton  cloar  days 
at    least    before    the    iiearini;    of    the   ajipliiatmn, 
unless  tlie  jnd-e  or  ic^istrar  i^ives  leave  for  shorter 
notice. 
(,-)  On  the  hcariic.;  of  the  api.lieation.  witnesses  may    >e 
orallv  examined   in   the  same   inanncr   as  on   the 
hearing;  of  an  action. 
{.I)  On  tlie  hearing  of  the  application  the  iud'.;e  may  make 
sucli  order  or  ^ive  silcli  directions  as  he  may  think 
)u^t,  ii'sanl  lieiiii;  had,  in  the  case  of  an  aiiplication 
for  an  order  tliat  a  memorandum  of  an  agreement 
he  recorded,  to  proviso  ,./)  to  para-rapli  1'  of  the 
second  scliedllle  to  tlie  A<t. 
(.)  The  provisions  of  the  Act  and  th.'Re  Rules  as  to  the 
■■osts  of  an  arl'itration  hefore  the  juds;e  shall  apply 
to  any  such  application. 


A' 


to  liirjiidtjf. 


When' 
iiipntorati* 
iliiiiiur 
jiKr(»<'nnMit 

iiiatur 
within 
Alt.  S'lii-.l. 

V,  p!iT" ;', 

pr<ivl*>  i.'/). 
Kurm  SX  V . 
ln(|iilrT  l>y 
rpgistrir, 
mid  |irorep»l- 
iDgB  thpreoii, 


iff, rciK-'  ofAqv eiiu ut pnsmlid for  lierjInlioHo,,  to 
'Srli'dnlr  II.,  Varwjritph  ".»,  Vrovho  (-/). 

49.  (1.)  Where  a  memorandutn  of  an  agreement  as  to 
the  redeniiitioii  of  a  weekly  payment  hy  a  lump  sum,  .ir  as 
to  tli<'  amount  of  eomiiensatioii  jvayalili' to  a  jH'rsoii  under 
anv  le-al  .lisaliilitv,  ur  to  .iepeiidants,  is  presented  lor  rejiis- 
t;-itioii  there  shal'l  he  left  or  sent  with  the  niemoranuum  a 
separate  statement,  accordin-  to  the  form  :',<iA  in  the  ApiK-n- 
dix,  of  such  of  the  particulars  mentioned  m  that  torm  as  are 
aiailieable  to  the  circumstances  of  the  case,  i  New  rule,  I'.iO'.i.) 

n.(.)  In  anv  such  case  tlie  iet;istiar  shall,  hefore  recording 
the  memorandum,  make  such  in.iuiries  and  obtain  such 
informati.'ii  as  he  may  think  necessary  m  order  to  satisfy 
hiniself  whetiier  the  m.iiioraiidinii  may  ]iro|Krly  be  recorde.1, 
re.'ard  Ikmic.;  iiad  I"  l-roviso  (■/)  l<'  |'.o..-i..pii  '•>  '>t  the  --coii.! 
Mhetlule  to'  tlie  A-t.     And  ii  shall  he  the  duly  ol  the  parties 
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<.ii 


t..  ili< 


:i''rci 


iiH'iil    to  niiHttvr  suc'li    iii.|nii'i''^ 
(New  rule,  I'JO'.t.) 


nl  .:ivi' 


Appndx. 


lilcMlllHtioll  niriilillllL'IV 


(^■j.l  WliiTc  it  apiKMiH  t.>  tin-  n'jriKt 


i')iii 


111  '» 


HHht  lint   to   Ik-   IIM  Mil 


till'  cuiil  pnivisi) 


rar  tli:it    tin'  Jii''"" 
,lc,l  IW  any  r<iiM)ii  iiiciiti'>iit 


he  sliall  nmki-  a  rt'iH.it   t..  tlie  i'l'lp'  »" 


writini:,  01:11  in^  the  in 
■ermine 

i>il: 


fiirln:iti>in  lit' 


lias  nlitaiiu'il,  imd  f!n' 


...  U  nn\viiU:h  it   ai.iK'Hrs  to  liini  tluit  tl..' liinnonu 
lit  nut  ti)  U'  rcmr.lfil 


diiiii 


(^.)  If 
to  tlic  in 


on  c  OHM 


.l.Talioii  of  tli<'  r<"j;istriir's  ni«.it  it  ai.]K'ar 


l.'c  thill  till' men 


iraiiiluin  may  i.rojK  rly  !><•  rciM)n 


M, 


lie  lliav  Ko  ( 


ilim  t.  an.l  il  shall  U-  nvm, 


Icl  ai'i'orilin'ily. 


1.)   If 


,„  ,  onHi.l.ratinii  nftho  r.-i>li:irV  fpoit  it  aMK'aiH 
liini  should  ii.it   !«■  Hconlol 


to  the  .jilih^c  that   1  h<' 
without  fnrllHM-  imiuiry 


loi'inoraiH 


the  ii".astrar  shall  mmi 


the  pa 


rtifs 


to  th 


'rfcinriit  aci'oii 


Al'ifndix,  iidorioin 


iht'iii  th 


luit   li 


id  ni>tic(!  to 

liii'^  to  til''  form  ill  tlu' 

iclrrri'd  the  matter 


to  the   lil'I'^e 


1  n  iiuiriiij;  them 


to  attetid  on  ■■! 


ilav  to  I 


allied  in  tho  noli<e,  w 


hen  I  lie  m;itter  wi 


.11  1« 


iii'li 


l.V 

lireil  inii 


i«  Korm  U. 


hv  the  iildj;e, 
"(5.)  'I'he   nolues 


■lieitors  ten  elea 


r  davH  at  le 


their 
>t  hel'ore  tiie  d'ay  lixcd  for  ihi- 


shall    1h'   sent    to    the  piirties   i 


'ets 


iiiuirv,  nnk'ss  lhc.iuds:<'  diri 
t^ii.)"  At  the  iii>iuiry  witnesses  n 


horter  liutlee 


to  lie  jjiven. 


lav  1h'  oratlv  examuiei 


il  in 


the  same  maniiei 


1-  a>  on  the  heariiit;  of  an  ai  ti^n 


(■ 


,)  At  the  imiuirv  the  iiidi;t'  may 


;\ke  such  older  or  :4ive 


eh  direetioiis  as 


(X.)  The  jirovisi.'lis  . 
,stK  f{  1111  iirhitiation 


iiiav  think  just. 
Aet  ai 


d  tl 


iiiil. 


to  the 


ucli  inquiry 


„ iK'lore  the  iiidtie  sliall  api^ly  to  any 


,,,/.'■  "•./'.-"■„   „.,..., '/«'■"'  .>r,ssnnjl>;ithe.>'':,hcl 

Mnsalol-  .un/ p'uhj  /-  an  wjn.  ment  to  Junn^h  ,u„j  n,J.'.- 

,,.,rl<j  m„,j  le  „nhr,<l  to  ]^nj  tlo'  n,sf>,  ot  Ih,  i„.,uir;,  ,,l  ). 

rror<rdi,.,s  for    l!nn..vnl   uf  lUruM   ';/    'Vwm.m.c/..,    -/ 
A,,r.em<m    irom    n>.rM.r   under  >'Mnh    If.,  I  ma- 
<linph  '.»,  I'rovin"  /\ 
50-1.     An  intru-:^tion  to  the  iud-e  hy  or  on  Wialf  of 
:i„rmriv  lor  tlul  removal  from  the  register  of  the  reeoid 
of  a\iie,iiorand,mi   of  an  le^ie.'men.    under   1'"'^  -  (;,      ^ 
,v,ra.'riil.h  '.•  of  the   second    sehednle    to  the  Act   sh.iU  1* 
1  deii    court  on  notice  in  writin.^ :  and  the  iirovisions  ol 
le  48  shall  atiplv  to  the  i-roceedin-s  on  such  aprhcation. 
-If      ar,i-irs  to  the  'u.lsc  "ii  a  report  by  the  registrar 
wi  hont  such!i,.,.lication  as  in  the  la«t  1 'receding  1W^P^> 
mentioned  that  the  record  ol  a  memorandum  ot  an  a^rce 
"should  Iv  removed  from  the  register  inirsuant  to    he 
"1      i.roviso    the  repstrar  Bhall  send  notice  to  the  par  ic« 
;     1      lire  nient  according  to  the  form  in  the  Aj-peodu 
re.iuirin.'  them    to  attend  on  a   day  to   U-  na.ne<l  in  . he 
mK  when  the  matter  will  be  inquired  into  by  tl.ejud.'c. 

..  ...    J     •     :.-,.; 1.1. ,.1  i>r    i'Mie<  of  November,  l'J()S 

(y)  \\ora:;  m   iiaii- -  " 


ArP"'"''tl"n 
fnr  rf  movftl 

of  OKllT- 

iiH'iit  from 
rigii-ter. 
Alt.  Sih«l. 
■1,  p«r. », 
proviwi  (f). 

Form  \1. 
Notice  where 
iim«iry 
(lirectid  by 
Jiiilg.'. 


Korm  4.1. 
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Appndx.      {■':)  Siicli   Motirc  shall   1h'  sent  and  tlic  iin|iiir\'  lioM  in 

.icciinliUici!  Willi   lilt'  ])iovi»ioiis  <>(  tlir  last    prccoliiin  Uiilc, 

:iiirl   the  jiruvisioiis  v(  that  llulf  shall  apply  i"  any  siicli 
ii;i|iiiry. 

l'(ii/iiiri(t  iiilii  <''iurl  mill  .\i>jilii-iiti(iii  nf  Iiim]>  Siiin  piii/iih/c 
hi/  Aiirii  1,11  lit  ill  lien  or  /ill'  Itnji  iiiptinii  i<f  n'eeklij  2XIIJ- 
III'  lit  /Kii/iili/i'  til  II  jiirsiiii  iiiiilrr  teijitl  ilinaliilitij. 

50a.-  (II.")  Where  an  aL'reeiiient  is  iiiaile  for  the  ]iaynieipt 
of  a  lump  siiTM  in  lien  i<i  a  weekly  payment  to  a  iK-rson 
nnihr  any  leiral  disaliility,  cr  fir"  the  redemiition  hy  a 
lump  suni  iif  a  weekly  payment  payalih-  tn  a  person  inidt'r 

I'.Iv'iMp''''"  an\    le;::il  disahility,  amfa  nn'niuranduni  thereof  has  Wn 

u'n.l'.'r  ncr,.- nvoided   in  ai  enidanee  With  tlio  Act  and   these  Itules,  sneh 

ni''iit  ill  lieu 

of  or  in 


t'.iyint'nt 

iTitM  ntllit 
iiikI  invP(*l 
inriit  drill 
uppncatlon 


Mini  shall  he  pai^l  into  eourl,  and  shall  he  investeil,  applied, 
r.Mi. n.pti.iM  or  i>th<rwise  dealt  with  hy  the  eourt  in  siieh  manner  as  the 
nf  v..-rkly  ^.,,|„t  ill  its  discretion  thinks  lit  tor  the  U'lietit  of  the  [XTson 
pi'r"n'midlr  entith'd  iberelo.  and  the  nreilit  of  the  re-istrar  of  the  eourt 
.ti».-il.iiity.      shall  U'  II  siilVieient  discharue  in  resinrt  of  the  amount  piid 


Alt.  s,  liiM. 
1,  i«r»,  .'.,17. 


r.  rt.liMli' 
iinilnr  Alt, 

I.    1,  Mlli-^.  i 


\|iplii«lii'n 
f...  (i«*pi*ni.r, 
A.I.  s,  hf.l 
'J.  par.  :.. 

Koriii  4.-, 


AP5M«Hi.r  I.I 
b*.  wmn- 
nio'i.il  if 

dpprov.d. 

N..tic<> 

w  Imto  JMil^e 

d'H'S  II.  il 

.ppr<.vp. 

1  ..rm  ««. 


in  :  and  the  provisions  of  )i;ira;.;raiili  a  of  the  first  seholule  ti 
the  Aet  an.l  of  Hule  .">f«.\  shall  apply  to  the  payment  into 
rniirt  and  the  investment  and  ap|iliLMtion  nf  s'jih  lump  sum. 
(^N.w  rule,  I'.to'.O 

('lit  ill  rate  uiiilii-  Sill  inn  1,  Siih-xertiini  1. 

51. _(  l.>  Wlieie  an  aetioii  is  hrou^ht  in  the  county  court 
to  recover  damages  indejieudently  of  the  Act  for  injury 
cause.l  hv  anv  aeei.leni,  an.l  the  cmirt  )>roeeeds  under  siih- 
scction  ( I  of'secti.m  1  of  the  Act,  the  eertilieate  <;iven  by  the 
c.iurt  shall  W  aceordiim  to  the  form  in  the  Apjx'ndix. 

{-.^  The  re'.;istrar  shall,  on  reciiviie^a  certiticate  criven  hy 
any  other  eourt  under  the  s.iid  suh-sedion,  record  the  same 
in  liki'  manner  as  if  such  certificate  were  an  award  made  hy 
the  jiidilP. 

!<i;i„,„oi,ii,ii  .V.ilinil  /,V/V)W7<  .  I s.v- .«««)•  "/"/'T  Srh^dnh  II., 
I'll  IH'/I  II  I'll   .">. 

52.— (1.1  Any  party  to  an  arhitratioii  may  ei.'hti  clear 
d.ns  at  least  hel'ore  tlie  .lay  tixe.l  for  proceeding;  with  the 
arhitratinu  tile  with  the  rcjistiar  an  a]iplication  aeeordinj; 
I.,  the  form  in  the  Appeiidi.x,  re<piestin<;  the  judj^e  to 
summon  a  medical  referee  to  sit  with  him  as  an  assessor 
under  )iarap:rapli  .">  of  the  secoml  schedule  to  the  Act. 

('_'.")  On  ?he  receipt  of  an  application  for  an  assessor  the 
re-istrar  shall  forward  a  copy  of  the  same  to  the  .iud;;e, 
who  if  he  thinks  lit  shall  '  return  the  same  with  his 
app  oval,  and  thereupon  the  registrar  shall  forthwith 
siinimoii  .•111  .vsessor. 

(.'..)  If  the  jiid'je  does  n..t  think  lit  that  an  assessor  shall 
1-'  suiiim..ne.i,  notice  tlicreof  shall  Ik'  ._'iven  hy  the  registrar 
to  the  ai'plicant,  aceordin_'  to  the  form  in  the  ApiK-ielix. 
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«.(.> 


(1.)  If  tht'  jud^f 
uiiv    i)arty    to   an    . 


'ks  lit,  i-ithiT  on  tin-  iipplicatioii  of  AppndX 
ition  or  un  hit*  own  motion,  to 
Kiiniiuon  a  niedical  >  ^c  to  sit  witii  him  as  an  assessor, 
tlif  ii'^iistrar  sliall  fortliwiiii  Mimiuon  one  of  tliu  mudical 
ri'fcrrt'N  aj)p)intcil  liy  tiic  St'crctary  of  State  lor  tliu  area 
coniiirisini;  tiie  (iistrict  of  tlie  court  in  wiiicii  tlic  arbitra- 
tion is  [uMitlin;,',  by  seniliiiji  to  sucii  niedical  referee  by  jiost 
a  suiiinioiiM  acconiin^  to  tbe  form  in  tiie  AiiiK'ndix. 

(5.)  If  at  the  time  and  jihioc  ajijMiinted  for  tiie  arliitra- 
tioii  tile  medical  rel'erec  sumnioned  tUies  not  atteml,  the 
jiid;,'t'  may  eitlier  proceed  witii  tlie  arbitration  witliout  tlie 
assistance  of  an  assessor,  vr  he  njay  adjourn  tlie  liearinj;. 


SumiU'Uing 
of  aHM^Wiir 
If Judne 
apprtiTew  or 
ao  dirpctK. 


FuriD  47. 

Whire 

tu  attviiil. 


.\/>piiiufiH(  lit  ()/  Mfilint/  Itejtiue  to  Jt<iMiil  (inder 
.Srii'iliilr  y/.,  I'lirdi/nt/ik  ir». 
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made 


(I.)  Subject  fo  and  in  accordance  with  regulations 
by  the  Secretary  of  State  and  the  Treasury  under 
|iai.iiira|ih  1">  of  tiie  second  schedule  to  the  Act,  *lie  juil;:e 
iiiay  submit  to  a  medic, d  referee  for  reiwirt  any  matter 
which  seems  material  to  any  i|uestion  arising  in  an 
arbitration. 

{\1.)  When  any  matter  iii  sulimittcd  as  aforesaid,  the 
judi;e  may,  subject  to  and  in  accordance  with  such  rv^n- 
lalioiis,  order  tiie  injured  workman  to  sulmiit  himself  for 
examination  by  the  medical  referee;  and  it  shall  lie  the 
duty  of  the  workman,  on  iK'iug  served  with  such  onler,  to 
submit  himself  fur  examination  accordingly. 


Apivoint- 
nieiit  uf 
meillml 
rf-feref* 
t<i  ri'port 
UM<1<T  Act, 
Sclinl  ■-•, 
par.  10. 


ii!i*n 
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1 1 

lk.< 

tl 


n. 


.\jijillailioii  fur  li'i/frenrc  In  Metiicaf  llifertc  iiii'lrr 
liilivlide  /.,  I'ltrai/rtijih  I'l. 

54. — (1.)  Willi   resjxct   to  applications  to  the  re;_'istrar  AppliMtimi 
puisuant  to  i)ara:_'rai>ii   1".  of  the   lirst  schedule  to  the  Act  |l',',"[jak'«* 
to    refer   anv  matter    to   a    medical    referee,    the    followiiii:  r.tenc 
i.rovisions  si.all  have  elVccl.  '    "".''"  V''- 

(\1.)  An  aiiiilication  to  the  re<;istrar  to  reler  any  matter  p«r.  ir,. 
to  a  medical  referee  shall  U'  made  in  writin;;,  and  shall 
contain  a  statement  of  the  facts  which  render  the  apjilica- 
tiiiii  necessary,  accorditig  to  t).L'  form  in  the  Api^'iidi.v,  and  luniMH. 
shall  lie  accompanied  liy  a  copy  of  the  rejHjrt  of  every 
iiKilical  jiiactitioiier  who  lia.s  ixamined  the  workman 
either  "ti  belialf  of  the  employer  or  tii  the  selection  of  the 
workman.  'I'iie  application  shall  U'  signed  by  or  on  bihalf 
of  Uitli  parties;  and  the  aiiplicant  shall  lile  co|iies  of  the 
apjilication  and  re|Hirts  (or  tlie  use  of  the  medical  referee. 

(_;i.)  On  the  lieariiif;  of  the  application  the  registrar 
shall  refer  the  matter  to  oue  of  the  meilical  relerees 
apjMiinted  for  the  area  comprising  the  liistrict  of  the  court  . 
and  shall  forward  to  sued  meiiical  referie  by  registered 
jxisl  one  of  the  tiled  copies  of  the  application  and  re|Kirts, 
with    an    order   of   reference  according  to  the  form  in  theKorui49. 

AppilldlX. 
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Appndx. 

t  iiriii  OU. 


l^uim  :>! 


AriM;NL)i\  A. 

w.  rU Lu.  tu  M.hinit  irm.sfll-  fur  oxa.nn.it.on  l.y  tlic  nu  lu'..l 
n^m'!sal,i.v.  to  an.i  in  aco.rd.uco  with  any  .v^ul.t.mH 
1.11.1c  liv  tlic  Stcift;irv  111  State.  ,    n  ■       • 

-,)  iVloiv  mukinj;  sucl.  or.l.T  til.  rt-.istrar  sl.ul    ....,mr. 
,,   ;J..    ,;,..  work,,,:.;;  is  m  .  m  .on,li,.on  t.,  trav.l  A-r  t  ,. 
,  n.o-..  of  cxniniuation.  ami  if  satistR.l  that  h.-    s    „  :i  ht 
r.;,i;.u.hallhy.l,.-U.r.liri...   hi,,,t,.att.,^^ 
till.,,  iii.l  I.hu-f  as  the  ri'U'ri-o  may  Ux,  ami  il  saH>hu.l  that    ,. 
i.ina   Uo.mlition  to  travel  .hall  m.  state  .u  th.  onlyr 
„•    dV  'nco;   ami  it   shall  \.  th.  duty  ot  the  workman 
„i,    l' in:,   s^'w^'^l    ^vitl.    the   or-lur,    to   suhm.t    h.mself  t.., 
(•\-iu,ination  aicoriliiifily.  ,    ,  •  .  ..    i 

0       The   registrar   shall    deliver    or    send    l-v    reg.ste.ed 
^     ,        leh    nirtv  a  eoi.v  of  the  order  ol    reference,  and 

K/:;.,:i  ;;.  Ihl.  UknL  a  1 y  of   the  order  dlreeti,,, 

l,i,n  to  submit  himself  fnrexan,,nat,..n.  _.,;,.   .j^,  ;„ 

(T)  The  medical  referee  shall   lorward  his  ccrtllitati   m 
the  niatter  to  the  re-isliar  hy  re:iistered  post 

J)  On    the    reeeii^t   of   the    cert.I.eate   of   t'"'    "  "   " 

rel er .  •  the  re.^istrar  shall  infor.n  the  parties  by  IK-st  that  it 

een  received,  and  shall  l^Tniit  any  party  to  inspect 

;    .,        luring  :.nice  hours,  and  shall  on  the  aniheation 

and  at  tlie  c..t\.f  either  party  f.u-msh  hm.  w..l,aeopy  ot 

Ihecertilicate,  orallnwhhatoUkea.-..py  thereol. 

■O  'n,e  te;  pavahle  l,y  the  applicant  shall  «  cahula  ed 
,,  lie  rate  of  Ime  shilling  in  the  pmmd  on  -J.-  times  the 
;  „  , lit  of  the  weekly  payments  claimed  -y  or  payahle  o 
,1','    workman,   so   that    the   total  fee  shall  not  exceed  one 

^'"'10  )  'I'lie  .osts  of  anv    ai.iilication   to    the  ie;:istrar,  in- 

clidii'c    the  fee  paid  umler  tl,c    lust    precedin-    para;.raph 

V    :  alluwed  as  csts  in  any  s,ihse,,uen.   urhitratioll  to 

I..:  >en,cment  of  the  weekly  payment   to  he  made  to 
workman,    or,    when-    the   application   is   made   altet    the 
:     U       ;vm;nt   has  l^en   settled,  as  costs  >"  '";y  -'^;• 

,   ,  tail.iirati^.n  a^t.  the  review  ol  such  weekly  payment. 


r,vi''U 


Wrthh/  I'uijinrnts  t,ll  Hefiisal  tn 


Al.Iili.iiUuli 

(iruc.-v.llTiUi 
<.r  >u^I»  nil 
wi'ekly  jMiy- 

Ull-llt>  oil 

refu»>iil  "I 
uiirkinaii  tu 

HUbUlll  tM 

vxanilii'iiluii 
miller  Ait, 
.SclKil.  1, 
l»r.  4, 
par    II. 
ur  I'di.  13. 


f.iTiijiiifh  11.  II-  l''n(i'jni2'h  lo. 
55      (I.)  In  anv   ca^e    in  which  a  worknuin  has   -iveu 
„  .fic^   of  an    accident,    or    is    receivin;.;    weekly  payments 
,  Ic    the  Act,  an,l  thJ  employer  alU-cH  that  the  workman 
'  t,,    t..    submit    himself    to    medical    e:caminat,on     m 
c  :>^ancc  with  paragraph  -1,   paragraph   1-1.  or  pa^aj^a^  . 
-,  ol  the  tlrst  schedule  to  the  Act,  or  m  any  way  obstr.icts 
,     cvm.ination,  the  employer  may  apply  lor  a  sus,K..nsiou 
KMil   toco;u,..nsati.M/and  t.  take  or  prosecute  any 
ne    .din^s  umler  the  Act   in  relation   to  com,K.,sation   o 
lliine  li'.ht  to  the  weekly  payments,  unt,l  such  examination 
has  taken  i>lacc,  iu  accurdaucc  with  this  luie. 
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y-.)  Wla'ir  iiiinx'filiii;;s  Mv  jHiijiliii^  iHjfiire  u  cimiiiiittw;  AppndX. 

i'l-  ail  iirbitrutor  a^iinl  im  liy  tlic  jiiirtii'c,  tliu  ajjplicutioii       

.shall  1k'  inailf  ti>  Midi  t'(iiiiuiitt(.f  or  arliitratiir. 

.1.1  WlitTc  tlic  wiirkinaii  lias  '^ivc'ii  iiolitu  nt'  an  actidoiit, 
Imt  III)  |iri)Lxriliii^s  aiu  iK'ihliiij^,  ur  pri'doliiijin  are  jiciidiii^ 
int'orc  til"  jilili^i;  or  an  arliitiatur  ai)l)i)iliti.'il  liy  him,  tli(! 
;i|ipli(atinii  >liall  lit'  lu.iclt^  to  tlif  jiiiL'c. 

(■i  )  WliLTr  the  woikiiiiiii  is  icci'iviui;  wcoUly  iiaynieiits 
iiiicU'r  an  awanl,  iiuMiioiainiuiu,  or  c<Ttitica!c,  thiMi 

(It)   \(   |iidci't(liii^.s    for   the   ri'viov   of   tlio  wuokly  I'ay- 
iiii'iit    are    jKMiclinL:     lieforc    a    toinniittie    or    an 
arliitrator  ai^rtnl  on  hy  the  iiarties,  the  ajijilie  itiou 
shall  lie  inaiie  to  such  eoniiiiittei^  or  arhitrator  ; 
(/<)  [f    no    |iioceeiliii:4s    for    review   are    jieiiiiiii;.',    or    if 
jiroieeilin^s    for    ri'view   are    i^i'iidin:^    before    the 
jiiilue   or   an    arbitrator    aiiiioiiiiecl    by    him,    the 
aiiplic.itioii  shall  Ik'  made  to  the  .iud>;e. 
(."i.)   Where;  the  a|ililicatioii   is  to  1k'  maile  t^i  the  jud^;e,  Kurm  r.j. 
it    may  Ix'   niaile    in    or   out   of  court   in   aeccrdaii'-e   with 
Itiile   IS;   and  the  l(rovi^ions  of  the  said    rule  shall  a])|ily 
to  the  iiroeeediii'^s  on  such  apjilieation,  with  tin'  followilii; 
iiiodilication  ;  — 

{'i)  'I'he  notice  shall  be  served  on  the  workman  or  his 
,-dliiilor  live  clear  ilays  before  the  hearing  of  the 
a])|ilieation,  nnlc>s  the  jud^e  or  re^istrtir  'iives 
leave  for  shorter  notice. 


l':iil!ui'iit  ii'lii  ''•Kilt  iiiid  liiixsliif  III  niul  A/iii/intfiiiii  nf 
Mniixj  jKijifilih  hi  <'(.s.  i,f  Dmtli.  ti':h'.'liili:  /.,  I'nra- 
i/,-ii>h  .")  (./). 

56.\. — (I.)   Where  any  luynieiit  in  the  case  of  a  ■hath  is  ra.vm.nt 
lo  !„•  paid  into  the  County  Vourt   |.iirsuiint   t..  iiara^raiih  '"' |l|'"JiXnt. 
■  if  ihe   first    sthedule   t>)   the   Act,    the   followim;    provisions  »n.l  .ppllci'- 
-hall  have  "Ifcct.  lio.iulpuy- 

('_'.)  Where  any  money  is  to  be  j-aid  into  court  iiinler  an  uf death. 
award  made  by  the  jiid!_'e  or  an  .ubitrator  apiwiinted  by  him,  Aei,  schej. 
p.iyiiient   shall  be  made  in  accordance  with  the  directions  '.  P"  ''• 
coiitai'icil  in  the  award. 

{•>.)  Ill  any  other  case  piymeiit  shall  be  made  into  the 
court  i'l  which  the  mcnioraiulum  of  tin'  decision,  awa'd,  or 
a'.;reemcnt  under  which  tlie  money  is  to  be  paiil,  or  the 
ccrtiticate  under  which  the  money  is  to  be  paiil,  has  lieeii  or 
is  to  be  recorded. 

(,1.)  Where   money  is  to  1«'  ji.iid   into    court   iiii'ler  this 
iliile,  the  employe'-  i-liall  lodi;e  with  the  rcj;istrar  a  pnecipe 
ill  diiplii-at','  accordiii'.;  lo  the  form  '>'■'<  in  the  Apjiendhx,  and  Kurm  5:i. 
shall  annex,  t'-.  one  copy  of  the  puecipe  a  form  of  receipt, and 

(.;)  Rule  6(>  ot  the  Principal  liiilcs  wa-.  aniiuUeil  by  tlie 
itules  (r.  i)  o(  March,  llMJ.S,  which  substituted  liuK'  M\, 
which  was  n.j,'a'.ii  anicndod  and  addod  lo  by  the  llules  of 
May,  PJil'.l,  mill  a  lu  w  Kulr,  ."jt'ui,  adiied,  'I'hi,'  Uule  aa  printed 
ubuve  cuiitaiiin  the  provioiuus  at  piuncut  iu  fuicc. 


^n  :!» 


iH 


M  S  4 


ikmu 


r.v; 


AlMMAKlX    N. 


AppndX.  tl,o  rc-istr;ir,  vu  mrii.t  of  the  sum  i-aul  in,  stiall  si-  .     if 

rmii.t    iiud    ivtiirn   lli«    siiuic    to    tlio   .•iniiloy.T;    aii.l   tl,.- 

.•mi.li.yiM-  sliall  lortliwitli  -ivc  imtkr  to  the  iKTs.ms  i!it.-rcM..l 
in  till!  sum  i.;.i.l  ill  uf  sudi  iMVinnit  having;  In-eu  lua-U'. 

(5)  (111  tlio  i-aviiifiit  ..I  iii.uu'V  into  court,  tin'  ri-iiistrar 
sliall  forthwilli  sni.l  l.v  post  to  ,acli  of  the  porsons  apinw- 
in.'livtiii'awar.l,  nuiiiorandiiin,  oiicTtilkatf  to  !«•  iiitinsttnl 
iirsudi  Hi.n.va  iiotic,'  of  till'  saiii  payiuciit  aco.niiiij;  to  tlu" 
fonii  -..•■.1.  (.i.)'iii  tla'  ApiK'iHlix.     I'rovi.U.l  tliat  iii  tlic  .ase  ot 


Koi  111  r.3ii 
(i.). 


infant  .Ui^ii.lants  resiuin-  witli  tluir  niotlior  or  -uanliaii  it 
shall   lif  sulVKifiit   to  semi  su.li   notice  to   tiie    niotlier   or 

truanlian  only.  ,         ,  ,  ,, 

(t;.)  If  all"  iiiiest ions  an  t..  who  arc  .lepeii.lanta  an.l  the 
an.nunt  payable  to  each  ,iei<'ii(lant  have  Urn  settk^d  hy 
arl.itration"lH;fore  i.ayniont  into  court,  the  sum  pai.t  into 
eniirt  shall  U'  allottea  U^tween  the  .leiie'iiilants  in  aeconlauee 
Nvith  the  awar.l,  an.l  the  amount  allotte-l  to  eaeh  .lelK'naaiit 
shall   W  invcste.1,  applie.l,  or  otherwise  .Icalt   with   by  the 


jx-rson    entitled    tliereto    in 
of    the    first    schedule   to 


pay; 
the 
api'lied 


eourt    for    the    U'lieht    of    the 
aee(;rdaiice    with     parai^iaph     .' 

the  Alt.  ,111 

7  )  If  all  cpiestiniis  as  to  wli<>  arc  deixiKlaiits  have  liecii 
Mtll'e.1  bv  a-reement  liefore  i-ayment  into  eourt, tiie  amount 
,l,k-  to  each  deiK-'iidant  shall  !«■  settled  by  the  court,  and 
amount  allott.d  to  eaeli  dei>en.lant  shall  lie  inyested, 
e  dealt  with  by  the  court  for  the  benefit 
of  thejierson  entitled  thereto  in  accordance  with  parai;rapli  5 
uf  the  lirst  schedule  to  the  Act.  ,    ,,    r 

(8.)  If  any  such  (|uestions  iiavc  not   lieeii  settled  Ix-tore 
pavmeiit  into  court,  then  — 

■(,.)  If  all  the  jHTsons   interested  in  the    sum    paid    into 
eourt  a^ree  to  leave  the  aliplicatkili  thereof  to  the 
court,  or  if  no  (luestkni  arises  as  to  who  is  a  depend- 
ant or  as  to  the  amount  jiayable  to  any  de|>endant, 
or  otherwise  as  to  the  appluatkm  of  the  sum  paid 
into  Court,  but  any  tif  the  iktsoiis  interested  in  the 
said  sum  are  absent  or  under  disability,  the  amount 
pakl  into  curt  shall,  on  applicatkm  by  or  on  behalf 
of  the  |>ersons  interested   therein,  be  allotted,  in- 
vested,  applied,  or   otherwise   dealt   with    by  the 
court    for   the    benetit    of    tlie   ^K-rsoiis    interested 
therein  in  accordance  with  lara-raph  5  of  the  first 
M-hcdiile  to  the  Act. 
(/.)   If  any  MUestk.ii  arises  as  t.i  who  is  a  (ki)en<laiit  or  as 
to'   the    aiiiuunt    payabk'    to    any   (ie|ieiidant,   or 
otherwise  as   to  the' alHiiicatioii  of  the   sum   pakl 
into  court,   such    <pieslit.ii    shall     !«•    settled     by 
arbitration   in  accoidance  with   the  Act   and   these 
Rules:  and  the  amount  allotted  to  each  deiicndant 
shall   be  invested,  ajiplicd,  or  otherwise  dealt  with 
bv  the  court   for  the  lielielii  of  th"  iktsou  entitjed 
thereto  in  accoidaiiie  with  iara;.;iai>h  •">  of  the  first 
M-heilule  to  till'  Act. 

aiiv    ouestion    is    settled    by   the    court    by 


(11.)   When 
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;irl>iif;ition  111  iiciim 


laiici'  witli  till-  l:i.-l  liR'ccilin;;  paniiirajilii  Appndx. 


;iii  a]iiilicatii>n  for  tliu  iiivostnicii'  c.r  iipiilicatioii  of  any  sum 


all"ttf(i  to  any  jkt 


■h  arliitratioii  iiiav  lie  iiiaik-  at 


iiiiiiiecliatfly  aftiT  the  licariiii;  of  tin'  arbitration. 
(^10.) — (,i)  NVIieru  application  i.s  not  so  niailc,  or  in  any 
otliiT  caso  coming  witliin  para:.,'rapli  •">  of  tin:  tirst  sclictinli; 


to  the  Act,  an  appli( 


iitioii  for  tlic  invostiaont  or  a 


pplicati 


f  any  sum  palil  into  court,  or  of  the  amount  allotted  to  any 


jK'rson,  slia 


Ic  in  court  on  notice  in  writing;,  statinv 


will 


hose  U'lialf  the  application    is    ina'le,  ami    the  onlcr 
icli    the    apjilicant    asks,   actonlin'^    to    the    form  in  the 


AjilK'nilix. 

(/')  The    notice   s 
where 
o|  the  iHTsoiis  intt 


ihall    Ik-   filc'l    with    the   re'.;istrar,    and 


Form  i3e 


the  application  is  made  hy  or  on  lichalf  of 


some  onlv 


•rested,  notice  thereof  shall  In;  served  on 
all  otlicr  parties  interested,  or  on  their  solicitors,  five  clear 
.lays  at  least  hefore  the  iieariii'^  of  the  application,  unless 
ihe  judjic  or  rei^istrar  -iives  leave  for  shorter  notice. 

<•  On  the  iicarint;  of  the  application  witnesses  may  1h.' 
orally  exandned  in  the  same  manner  as  on  the  hearinj;  of  an 
action. 

('/■  On   tlie   hearin'.^  of   the  application   the  jud.'e  ma 


after  ma 


kin 


all 


direct  in;4 


inipiiries  as  to  tiiedeiieiidauts 
md  identity  as  he  may  think 
...;ike  such  an  order  under  ]iara;:raph   "i  of  the 
lirst  schedule  to  the  .\i't  and  this  rule  as  he  may  think  fit 


oil  such  eviik'nce  i 


of  titU 


(• )  The  i)rovi 


of  the  Act  and  these  Rules  as  to  the 


sts  o|  an  ai 


hitratioii  shall  apply  to  any  nuch  applicat 


tioii. 


(11.)  An  employer   payiii;;   money  into  c 


irt  under  this 


shall  not  lie  liable  to  any  losts  incurred  hy  any  jiers 


•d 


th 


ipt  of 


of 


pay- 
ment into  court  ;  Imt  the  jud'jce  may,  in  his  discretion, 
order  such  employer  to  j.ay  the  costs  of  any  such  jierson 
pro|<>rlv  incurred  liefiire  tlii'  receipt  of  such  notice. 

(I •.'.)' Kvery  order  for  the  investment  or  application  of 
money  jiaid  "into  court  shall  reserve  liherty  to  the  parties 
interested  to  apply  to  the  court  as  they  l.iay  1  c  adviseii. 

(i;$.)  Where  anv  sum  allot  ed  to  any  jierson  under  para- 
graph o  of  the  first  schedule  to  the  Act  or  this  rule  is 
ordered  to  U-  paid  out  to  or  applieil  for  the  lienetit  of  the 
person  eiit it h'd  thereto,  hy  weekly  or  other  [leriodical  pay- 
ments, such  payments  may  he  made  to  the  person  entitled 
lo  receive  the  same  either  at  the  olVice  of  the  re:.;iHtrar,  or, 
on  the  written  reipiest  of  such  person,  hy  crossed  cliei|ue  or 
I'ost  (tflice  order  addressed  to  such  inTsoii  ami  f<ir\var.leil  hy 
ri'uistered  )xist  letter,  payment  hy  (Nist  Udiii;  in  all  casi  s  at 
the  Cost  and  risk  of  the  i«rson  reipiestiu'i  the  same. 


sen  ()•).— {\.)  If  then 


lispute  as  to  the  liahility  lo  pay  r.iymi-nt 


jn'iisation,  hut  the  amount   pay  ihle  has  not  lieeii  asrer 


iiim_ 

taini'd  or  deciilcd  either  hv  a  comiiiitte<'  > 


1  ■  ■  ..  licrc 

ir  hv  arhit ration  or  ii.,iiiiiiv 


hv  aiireenien 


lit.  till 


emj'loyer  may  )iay  the  am 


iunt  which  he  "'liniit.Mi, 


idmits  to  lie  payiihle  as  compensation   into  court   t« 
(/()  New  rule. 


vh 


'  not  .!•■ 
tuiiifj 


HI 


ifl!'^ 


,..s 
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AppndX.   ifMli  :|.'r.TlnrIit    li:l.i    Ircll   .mnr   tn   iu    tli.'    UvMUV,   M  lliniio- 

r.i.Hlmn  of  muIi  :.-rir!n.nt  w.mM  U-  ^'iit  u,  U>  rrcc.rilc.l.     _ 

(••  >  Wl.i'ir  iiH>nrv  is  to  lie  imM  into  i-mit  iin<lcr  tins 
|!,il,..  ,1„.  ni.i.lov.r  sI,m11  I.hI.'c  witi.  tli.'  rc-istrar  u  prM-cii-o 
K...m -.1*  ill  'lui.licMf  iurnnliim  to  llic  l»rm  n.J.v  m  tl,c  Avi^'ik  ix, 
.ciltMiiiilii:  :i  st;itriiiclit.  .'I  tlu-  lurti(\ll;iis  iiicliti.'ii.d  in  timt 
f..rni,;inil  st^itiMi;  in  wh.it  inium.T  the  sum  ;i(built.'.l  to  Im' 
iKiNMl'lf  as  r,.ni|K'nsation  has  Ik'cii  ariiv.Ml  ;it.  'I'lic  cinploycr 
vli.-ill  aniMX  t..  one  >vyv  "(  tlir  l.nniiK-  a   fonu  ol  nrcii.l, 

iic.niMin- t..llic  said   f-r m.l  tli.'  n-istrar,  ..n  ivmiit  ..I 

till-  >uinVai,l  ill,  shall  si-n  th.-  nrript  an.l  ivlum  the  same 
t-.  the  .•iii|.l..yfr;  an.l  the  mii.lny.T  shall  Inrthwith  pvi; 
p.licc  to  the  iHTsonsintiTrst.'.!  in  thr  smn  ini.l  m  c>l  sncli 
iMynirnt  havin'j  hcin  niaiU'.  ,  ■     i.    i 

,.1  )  (»ii  ihr  |uvni<'iil  ..I'ninni  y  iuld  •■nurt  nn.l.T  tins  l.ul.' 
ih.'  rfi>iiMr  shall   luakf  sn.  h    imiuiiifs    ai.-l   obtain    snr  • 

i„f,,i turn  MS   Uv   niav  tliink   n.'cis>ary  t.i  satisfy   hiiiisrit 

whctlirr  thi  ainniint  jiai.!  in  is  aa.'(inat<'  m  th.-  circum- 
<l;,lir,>  nf  ihe  case;  an.!  it  shall  h.'  thf  duty  «i  thr 
,.nii.h>\ri-  aiM  .if  thf  iKTScns  iiit.ToHMl  ill  thf  money  I'ai.l 
in   loau-uM-    Mirh    in.inirics    ami    'j.\\r    sinh     iiifoiliiatioii 

K  ( Mnliii'^lv.  ,  , 

(M  Whrrr  \'  :ii'i"a's  t.i  tlir  iv;;istiai-  ttiat  the  ami. lint 
li.l  111  Ih  U'ii-.iu.iK,  he  shall  ("ortliwith  wimI  l.y  post  to  racli 
.'MhciKTson^  ai']..arin-  l-v  the  ]>r.v>\\:v  to  U'  intdvstccl  in 
-u.-h  nmiu'v  a  n-iirc  of  the  said  iiaviiicnt  accirdin;:  to  the 
f,.,i„  :,::v.  Hi.)  in  til"  AiUK'nilix.  I'rovided  that  in  the  ease 
oC  infant  A>  i-iMidants  residin-  with  their  mother  or  f-nardiali 
it  >liall  U-  -'illiiiiMl  to  sMid  siii-h  notice  to  the  mother  or 
U'lardian  onlv. 

■  |.-,  )  Wheii-  ii  :ii.|.ears  to  the  ivuiistiar  that  the  amount 
l,;iid'iii  is  ina^ie-iiiate,  h.'  shall  make  a  rej-.rt  to  the  jil(l';e  ni 
writiie',  >l:irni"  the  information  he  has  obtained  and  the 
■jniund-  -n  whiih  it  ajii^'ars  to  him  that  tlie  anionnt  paid 
in  is  ill  ideiiuate. 

(il.l  If  on  eoii^iderati.Mi  of  the  re-istrars  report  it  apiK-'ars 
t.i  the  jiii^e  that  the  am. .lint  |.aiil  in  is  adeipiiite,  lie  may 
.iirert  the  re-istrar  to  send  to  tiie  parties  interested  notiee 
..f  iiavment  i;i  :ircordanee  with  ]iara:iraph   1  of  this  Uiile. 

,7.)  if  nil  eonsidrration  of  tlie  itristrarV  report  it  api«-ars 
t.i  the  ind'je  that  further  iiHiuiiy  slioiild  U-  made,  the 
ivi>trar  shall  send  noth  e  t..  tlie  .'mployer  and  to  the  parlies 
iiiii.atiir^  hv  the  praei|«.  to  he  interested  ill  the  money 
i:.^AA.  ,,.,1,1  Im.ir.inrt.aeeordiie-'  to  the  form 'iIJaa  in  the  Apin^ndix, 
,„|..niiiiiL'  tiieiii  that  he  h,•.^  rcfenvd  the  matter  to  the  jud;;e, 
and  re.|iiiriie.'  them  to  attend  on  a  day  to  lie  named  m  the 
i,.,liec,  when  tlie  matter  will  Ik-  iiiciuiied  into  by  the  jiid..:*'. 
(ii,  ^li^h  imiuirv  the  iudi;e  may  make  such  onler  (inehidiiij; 
;,„  ,,idrr  as  to  the  iimiiey  paM  into  court)  as  under  the 
,  in  .imstanees  he  may  think  juM  :  ami  iiariv.Taplis  .'.,  f..  ami 
s  ,,1'  Kule  -I'.i  shall  apply. 

is.)   Where    iintir..    nf    i.avmeiil    int..    eoiirl     is     sent     iii 

:i ■ibuire  with   para-rai.h    I   or  pani..'ral.li  f.  -f  this  llule. 

then-  - 


1  ..on  r.Ji 
111  1. 


1  .irii 


WoUKMKN's   <  !oMrKNS.\TI()N 


Rir.Es.  l!)O7-U)0n. 


riO 


(it)   If   !>iiy  iiiic>tic>u   an 


scs   ax   to   tlio   iiilt't|uacy  »(  tl 


Appndx. 


iK.iiiit   I'Miil   iiitK  ('(mrt, 


tin-  (HK'stiiiii    ns  ti>   lilt 


illit  li;iy;ilili'  as  i't)lillK'lls;ltli>ii,  !U 
iis  til  who  lire  ili'iiiMliliillts  ;in  ' 


I  Mil 


lirstinlis 


to  cadi    ilciMllilMIl 
in  inconlanii'  wit 


1  till'  aiiumiit  I'ayal.le 
t    >liall   lio  si'ttlcl  I'y  arliilratioii 


the  Act   ami  tlicsi; 


Kiilc 


the    aiil'iii 


iiiVfstfil,  aiiplKM, 
cniirt  l'"r  tiic  liiTie 


lit   allotted  to  ta.li    aq«iiilaiit   sliall   U 
aiM'li<"i,  or  otluTwisc  .Iralt    with   liy  tin' 


tit    of    tllC    IK'ISOIIR  I'll 


R  I'lititli'.l  tliircio 


(laiire  with  jiara'^rai 


h  .")  of  thi!  lii-^t: 


■ilul. 


(M  If 


to  till' 

last  1 


,\ct  anil  jiarasrai'liN  '.',  !•',  l- 


1.1  i;)  of  tho 


.liim  Hnlc, 


n'C( 
cstion  arises  a? 


to  the  adeipiaey  of  the  anioi 


mt 


iKii'l  into  eoiir 


t,  the  amount   jiau 


1  into  eonr 


t   shi 


1«!  allotteil,    inv. 


steil. 


"1, 


i>tl 


lerwise  iloall 


ith  hv  the  eour 


w 

to  10,  1'. 


t  in  aeconlanc-o  with  ]iara::rai 


ihsH 


ul  l.'.  of  the  last  iireee.hn: 


Uiil 


Kule 


'.)   An   eniiiloyer   [layiiij;   nioni 


V   into  eoiii-t   iin 


iler  this 


.1   (exce) 


I  under   (.ara'^rai>h  s  of  Itule  4'.i 


lere  a  question  arises  as 


to  the  a.lec(iiaey  of  the  aniouiit 


pnid    ill,    and    such    -iiieslion   is 


lecide<l    adversely    to   thu 


employer  hy  arhitralioii  ui 
liallelii  aiiViosts  imiirrei 


lllolu 


I 

V   after  reeeij.t  of  notn 


ler  iiaraurajih  H  of  this  Uiile)  1 


ly  any  jierson  ii 


iterested  in  Midi 


the  iiid^e  may 
I'-'V 


his    discretion,  < 


f  jiayiiieiit   into  coii 


rt  ;   Imt 


,-  ihe~costs"of  any  such  iiersmi  iirop'rly  iiic 


ifder  such  employer  to 


iirred  Ufore 


thi'  receipt  of  such  notice 

l',ti,n„„f  into  Court  nr„l  Applkatwti  of  \V,'tkh/    /'./'/"""'••< 
'  jHU/ohl,'  t„iH,soi,  u„<lrr  l,,v«l  fi^oM''.'/-     >'/„v/„^,.  /.. 

runiijitijili  7. 
57  (1.)  An  application  under  paraj;rapli  7  of  the  lirst 
sehcd'ule  to  th.'  -Act  for  an  order  that  a  weekly  pa.vment 
luval.le  under  the  Act  to  a  i-cTsou  under  any  le-al  dis- 
■ih'ilitv  shall  .Inrin-  the  disahility  Ik-  paid  into  omit  may 
1k'  made  either  hv  the  ihtsoii  liahle  to  make  such  payment, 
or  hv  or  on  U'halV  of  of  tiie  l^-rson  entitled  to  such  payment. 
•')  If  the  weeklv  paymeiit  is  awanled  by  the  lu.h^e, 
the  application  may  iHrmade  at  or  immediately  after  the 
iiearim;  of  the  arhitration. 

(;?.)  Ill  any  other  case  the  apiilicatioii  may  ho  niade  in 
or  out  of  court  on  notice  in  writin;:,  which  shall  Ik-  served 
on  the  other  party  or  his  solicitor  live  clear  days  at  least 
liefore  the  hearing  of  the  ai-i'lication,  unless  the  ju.lj;e  or 
iv'istrar  -ives  leave  for  shorter  notice;  and  the  provisions 
ol'lliile  4^<  shall  applv  to  any  such  application. 

{\.)  Where  any  w.'cklv  payment  is  ordered  to  lie  paid 
into 'court,  III.'  sums  paid  in  shall  U'  paid  out  hy  the 
re'istrar  to  or  oth.Twise  applied  for  the  lienelit  ot  the 
IK'ison  entitl.tl  thereto  in  such  manner  as  the  judp  shall 
d'rect;  and  the  provisi-.ns  of  the  last  precedmj;  Knle  as  to 
the  payment  out  or  application  of  sums  hv  weekly  or 
other  |i-riiHlical  ].aynients  sh.ill  apply. 


A|tpliciiti<>n 
(or  paymi'iit 
into  cciiirt 
(if  wppkly 
payment 
to  perMn 
linilrT  leunl 
iliMliUity. 
Art,  Siiiwl. 
I,  par.  7. 


Form  51. 


tii 


I  1 


h 


i  li 


ruu 


Ai-niMux  N. 


AppndX.       Ajijilii(ili(in  fur    t'lirintioii  (/  Orilvr  mulir   Slin/iilf    /., 

I'll I'lt'ini I'll  y. 

Apiiiic»ti(iri       58._(l.^  All  .iiiiilicntioii  I'ur  ihi^  variiitioii  of  an  onli'r  of 
nf'.Xr"""  "''•   ••''""■'   '""''■'■   l'i'r";;r''I'''   '•'  "'■  "i"  'i'"'   '•<lii''li'li'  '"  "i" 

A.t,s.he.l.     Alt   Illliy  bciiiailc  liViJ;- on  h,l„ilf  of  yi)  Myy  |<Tsiin  illtiTcsU'd. 

1,  |.ar. '.1.  ^._._-)  'I'll,,  iiiiiilicitii'ii  sliull  W  inailc  in  court   on   iiotiii' in 

l.irmfi.'i.        writing:,  .-tatin.;  tlic  ciriiiiiistaiKcrt  iiiitliT  wiiicli   tlii' appli- 

iMtinii  is  iiiailc,  and  tin-  idicr  or  cmlrr  wliicli   tlif  ainplicant 

ilaiiiis. 

(;>.)  Tlic  liolirc  !-liail  1h'  filed  wilii  tiie  n'l^istrar,  and 
notice  tlicnof  ^liall  be  served  on  all  iierson«  interested  in 
aiconliiiicu  witii  IJiile  IS;  and  the  iirovisinns  ..f  tliit  Iviilo 
and  ol'  Itulc  "jO  hliall  ap|'ly  to  liiu  iiroceedings  oii  Kucli 
aii]ilicatioti. 

luvialiiii  III  mill  AliJiUi'itlinii  of  l.iiiiip  Sinn  jHiiil  In  linkinti- 
Hull  (if  WtilJij  J'lii/miiif,  Sv/mliilr  /.,  I'll  I  Ill/Ill  jih  17. 

Iiiv(".tin.iit        59.   Where  jmrsuant  to  iiarai^zraph   IT  of  the  lirst  sclu'diile 

«M.l  anillca-  ,,,   ,1,,.     ^^.,   .,   ||„||p  j,|„„   njivalile  I'or  till!  redemiitioii  of  allV 

rai.l  in  weekly  payment  is  ordered    liy  a  coiiiinittee  or  an  arbitrator, 

r..l.iii|)iii)ii  ,.r  liy  the  iiid_'e,  to  U' invested   or   aiijilied  for  the  N'lietit  of 

liyinent".  'l"'    peison    entitled    thereto.   Mich    Mini   sha]l    lie  paid  into 

Act.  Sclii'd.  col  n't  ;    and    the    ]iidvisions    of   para^rraph    5    of   the    lirst 

'•>'•"■•'"•  scheduli'   to    the   Act   and  of   llnle    lit)    shall    apply   to   the 
investment  and  application  o!' sncii  lump  siiin. 

I'luniilimin    n-lii  rr     ]Voil.  iiniii     riniriin/     H'm/,///     I'iiijiiii  iil 
iiiti  ml"  t"  i-iiine    lo  lisiililii    I'lilti'l   Kiin/'loiii,   Siliiilltlu 

I.,  I'liiitiiiinili  KS. 

60.— (1.  Where  a  workman  receivin;^  a  wiekly  payineiil 
intends  to  cease  to  reside  in  the  Unitccl  Kiii'idoni,  the 
f.illowiiif^  jirovisions  shall  have  etVect  under  paragraph  1« 
of  the  lirst  sclu'iluie  to  the  Act. 

(•_'.)  The  Workman  may  apfily  to  the  registrar  to  nfer  to^ 

l'ime.1  ■'    'i"''li*"'i'    referee    the   4Uestion    whether    the   incapacity    of 

Ki'nii<t'»"'       the  workman  resuilini;  ir the  injury  is  likely  to  be  of  a 

Alt,  Sthcl.     j„.||ii;uient  nature. 

1,  par.  IS.  ^.,^  ,j,|^^^  application  shall  be   inaih-on   notice  in  writing;, 

accordiii'i  to  the  form  in  the  Apjicndix,  which  shall  1k'  tiled 
with  the  rej^istrar,  a.id  shall  !«■  acconipanieil  by  a  re|Hii'  ..f 
a  ineilical  practiti'iixr  selected  by  the  workman,  st'ttinu  "Ut 
the  nature  of  the  incajiacity  alle;,'i>d  to  Ih'  the  ii'^ult  of  t lie 
injury;  an<l  a  copy  of  the  a])plication  and  of  the  rejiort 
shall  be  served  oD  the  employer  or  his  solicitor  in  accordance 
with  Itiile  4H  ;  and  the  applicant  shall  tile  a  co])y  of  the 
application  ami  of  the  rejort  f'T  the  use  of  the  im-'lical 
refiTi'e. 

(4.)  The    employer    may,    "H    liciip.;    st  rved   with     notice 
ofthe   :ipplication,  rc'iuire   till wi.rkniaii   to  suwnit    himself 

(i)  Word,  in  italics  add.'d  bv  Rules  ,,[  Nov.  l'.H)8  (r.  5). 


\VI,.  r.' 
ufirktiiiiri 

».-.kl.v 
liaviii'tit  111 
!■  n.l.^l.i 

CcftM^  lu 

riniilf  ill 
I'imeil 


tiiriii  ,'iH. 
term  rii.A 
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rtji 


f.ir  (■xiiiiiinatum 


\<v  a  iiii'iliful  piiu'ti 


tioiiiT  i.roviileil  ami  IKiid  Appndx 


l,v   tlu^  rmpl"y<T,  111   accdfil 


Hist  m'Ih' 


lulf   tM   tiic 


th   para'^raiili    11   "f  ttie 
Act  ;  aii.l  if  til''  .nipKiyrr  ir^iiirf^  tin 


ilaiu 


wnrkiiiaii   111  sii 


limit    hiiiisilf  fnr  siicli   f\ainiii 


atiiiii  lu'  >liall 


f   tlif    aiiiilifatinii    l■ul■lli^ll    tlie 


,rlcirc  iir   at    tlio   licarin,. 

wiiikiiiali  with  ain|.y  of  tlif   r.pi.rt  «{  that  I'ractiti' 

lii  tht^  wnrl^iiian's  ( 


ir  thu  uw 


of  thciiiclical  referee 


lition,  ami  tile  a  cojiy  of  the  report 


I  \\.)  Tlie   worUiiiaii  am 


l«fore  or 


at  tlie  heariii;^  of  the  applicat 


I  the  eiiiployer  resixctively   may 


ubiiiit   to  thu 


•istrar  Midi  statemeiitH  in  writing 


lis  thev  ma 


v  tliiiik  lit. 


Wltll 

n  fine 


idpies  of  such   istatemei.ts  for  iho  iiso  o 


iif  the   liieilic.ll 


(. 


-,.)  ( )ii  the  hearing  of  the  appiiciition  the  re-istra 


oil  lioill 


tislieil    that    the  iiii|.lieai,l    Las    a    Ih,„u  Ji'l'    intention  ot 
the    I'liiteil    Kiii.;ilolii,   shall   make   ar 


■a-iiii;  to   resiiU'   1:1 
filer    refeililiii    the    «pie: 


itioii 


to    amedieal   irferee;  iiml   if  I -rm  57a. 


'  is  tint  so  satislietl,  he  may  refuse  to  ma 


an 


oriler,  Imt  in 


that 


lall,  it  so  reij 


latter  to  the  piili^e,  who  may  make  smh  o 


U'steil  hy  the  applicant,  refer  the 
riler  or  ijive  snoli 


lireetmns  as 


he  may  think  lit 


((',.)  If  the  registrar  or 


I  III'  ipie 


the  imlse  makes  au  or.k-r  referiinj; 
he  shall   also   make  an 


tion   to  a  iiuHlical   refeiec, 

he  workman  to  siiluuit  himself  lor  examiiia- 


Kiiriu  .'lU. 


rhT  directing  tlie  workman  to  siiluiiit 
lion   hv  the    ineilical   referee,  sul.ject    t 


.v...> I--    - '''  ill  iiccoriiaiice 

IlaXus  niaiie  i.V  th'eSeereiary   of  State;  ami 
"  !  to  G  of  llille  51  shall  wnh 


with  any  re;4i 

the  provisions  of  parai!;iai 

tlie  necessary  iiiotliticatioiis  apjily 


•  Ja.    Tiie    reiiistrar   shal 
forwanl    to    the    medii'al    referei 


til    the    or.lcr    of   refeienee 
opies    of  any   statements 


I  orm  Til 


Miliiiiitteil  to  him  liv  either  i«irty. 

7.)  The  medical'  referee  shill  forw.,,.!  his  crtiUcate  ill 
tiie  matter  to  the  re-istrar  l-v  rciiistered  jKist,  s|«'Cltym- 
therein  the  nature  of  the  iiicaivicity  of  the  workman  iisullin;.^ 
iroiii  the  iniurv,  and  whetiier  such  iiicai«icitv  is  likelv  to  W 
1  a  iKTinam-nt  natun-.  ami  the  re-istr.r  shall_  I heieui»-ii 
|.ioc«-.l  in  accordance  with  para^rai'h  H  ot  Itule  oJ. 

,fS.>  Where  the  medical  referee  e.     .ties  that  the  incapacity 
resultiiif:  lr..,„  th.'  iiiiury  i.  likely  to  In-  of  a  iKTmamnt  nature, 
!!„•  leHisinir  shall  on  application  liiriiish  the  workman    - 
(./)  with  a  copv    of  til.-  certiticate  of  the  medical  referee, 
sealed  wit  li  the  sial  of  the  court   and  certilled  l.y 
the  re;j;istrar  in  his  own  handwritiii;;-  to  1k'  a  true 
copv  ;  and  .^ 

(/.)  with  a  copv  "f  'Ix'  iiward,  memorandum,  or  certiti- 
cate umi.T  which  the  weekly  payment  is  payable, 
sealed  with  the  seal  of  th.'  court  ami  certiti.'d  hv 
the  registrar  in  his  own   liandwritin;^  'o  Ix'  a  true 

cuiiv ;  ami  ,.  ,      . 

with  a  certiticate  of  identity  according  to   the  lorm  Korm  w. 


(■■) 


11 


I  the  Apl>cndix 


aiKi 


{■/)  with  a  notice  aci 
annexiiii!  then 


in 


iiliii  to  the  foriii  in  tin  Apln'iidix,  Korni'<  tin 


accnrdni! 


to  I'ornis.if  certilicateai" 
to  the  form-  m  tin-  AplH'iidix: 


i  ;leclaratiiin 


■u 


M 


r«2 


Ari'RNMix  N. 


Appndx 


4 

U 

1  j 


M 


I'M 


I  nrill  till. 


I  oriii  bl. 


I  'fill  6.'. 


I'orni  t;.i 


.  .lii'l    slinll    iiriMiirc    fmiil    tli<>    worklu.iu    :i    »lK'i  iiiH'll    of    Ills 
^i::l|:llllr^,  iiinl  flic  till'  ^allll•  fur  reference. 

l'.'.)  A  Wi.rklllllll  will)  .lisire>  to  liaVe  tin-  weiklv  luv- 
liiehtH  Jiiivalile  til  liilil  reiiiittei!  to  lijiii  wliile  resiiliri.^  nm 
III"  llie  I'liiteil  Kiii^iluiii  shall  at  intervals  i>f  three  liiiilitliK 
fmni  the  (late  til  whiih  Mueh  |iayiiientH  were  last  ma-le 
Hiiluiiit  himself  to  exaiiiiiiati.tn  l.y  ii  meilieal  |)raelitioiier 
in  the  [ilaee  where  he  is  rtsiilin^,  ami  shall  prniliiee  to  him 
the  ii.|iy  of  the  ( ertilieatc!  of  the  iiieiliial  referee  nml  the 
eerliticate  ..f  i.Untity  furiiishe.l  utnler  the  last  iinreilimf 
|iara'.;raph,  aii.l  shall  ohtaiii  frmn  him  a  rertilicate  in  the 
loriii  in  the  Aj'l'eiMlix  that  the  inraiiaeily  of  the  workman 
resnltinLi  fmni  the  injury  conlimies;  an.l  such  certilicate 
shall  he  verifieil  hy  ileclaration  liy  the  meilical  |iraetiti()iier, 
in  the  |iresenee  of  the  workman,  lifore  u  ]H'rsiiii  havinij 
authority  to  ailminister  an  oath. 

(10.)  The  workman  shall  also  make  a  ileelarati.ii  of 
iih'iitity  aeeonlint:  to  the  form  ni  the  Ainiemlix  Ixfore  a 
iKTson  havin;.:  aiitliorit.x  :o  a<lminist.  r  an  oath,  ]iroiliirin^  tn 
sueh  ]HTson  the  copy  anil  certificate  almve  nientioneil,  ami 
the  lertitiiMte  of  the  nieilical  i)ractitioner  hy  whom  he  has 
lieeii  examineil. 

f  11.)  The  woikniali  shall  forwanl  the  certilicate  ami 
ilechiritiou  in  the  two  last  iireceiliim  |iirai:ra|ihs  mentioiieil 
to  the  re'.;istrar,  with  a  rei|ueHl,  accoriliii;^  to  the  form  in 
the  A]i]>iijilix,  for  the  transmission  to  him  of  the  amount  of 
the  weeklv  payments  ilue  to  him,  s]Mcifyin.;  the  place  where 
ami  the  in:inner  in  which  the  amount  is  to  1m'  remilteil, 
which  reipiesf  shall  U'  sii,'neil  hy  the  Workman  in  his  own 
hanilwriliii'.;. 

!•_'.)  On  the  reoei]it  of  the  certificate,  ileclaration,  anil 
reipiest.the  re.u'istr.ir  shall  examine  the  same,  ami  may,  if  not 
satisfied  that  the  same  are  in  onler,  return  the  same  fur 
correction. 

(lo.)  If  the  rc;,'istrar  is  salislieil  that  the  certificate, 
ileclaration,  anil  reipiest  are  in  onler,  or  when  they  are 
retiirneil  to  him  in  onhr,  he  shall  scihI  to  the  employer  a 
noiico  .•iccorilini;  to  the  form  in  the  A]i|XMiilix,  reipicstiii'.: 
him  to  forwanl  the  amount  iltie;  ami  the  employer  -ihall 
ihireupon  forwanl  the  amount  to  the  reiiistnir,  who  shall 
niiiit  the  same,  less  any  fees  payahle  to  thu  registrar  ami 
the  costs  of  iransmissioti,  to  the  workman  at  the  aihlress  anil 
in  the  manner  reipiesleil  hv  him,  such  n'tniltance  Uw^  in 
all  cases  at  the  cost  ami  risk  of  the  workman. 


I 


1 1 
* 


r<i«tii. 

Alt.  s  hi'.l. 
-,  iwr.  7. 


Cusln. 

fll- — ('•)  Any  costs  of  ,n  11(1  inciileiit  to  an  arhitnition  ami 
proceeiliie^s  couiiected  tluTcwitli  ilin^ctcil  hy  ;i  coiniiiitteo  or 
hy  all  arhitrator  (whether  a'.Mceil  on  hy  the  parties  or 
apiKiiiitcl  hy  the  Jmli;e),  or  hy  the  juil;,'e,  to  1h'  Jiaiil  hy  one 
party  to  another  shall,  in  ilefaiilt  of  a;,'reeiiient  betwoMi 
the  (larties  as  to  the  .imoiint  of  such  costs,  U'  taxeil  acconl- 
in'_'  to  such  one  of  the  scales  of  costs  a)i|ilicahle  to  actions  in 
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7«»:i 


tin-      (■(llllltV      ('III 

>h:ill  ilil«<  I  ;   nil 


nrl   iiK   tlic   coiiiiiiitUf.  iirl.itrijtor.  ..r  j 


in    an    UK-    tiMiiiii.i.--.   ••■  ■  ■  , 

1  in.l..f;mlt  nf  MU'lMlir.rtKmH.iiin-  ta\..l 


i,l;:<  Appndx. 


rililij!  I"  •!"■  ''^' 


ilf  wlii.li  wniilil  Ih'  iii>pliral)lc  if  tl"' l' 


actiiiii  ill  tin-  I'uuiity  lo 


iirt  : 


i.l   til 


>t.itiili>rv  priivihi'iiic  aii' 
tn  the  .ii'|.i\v;ili<T  nihl  fixation 
„H    III    iiliirctioiis    ali'l    review  i 
»liai!    ajiiily    aicnliii'^iv.       Thk 


1  rule«  fi.r  til.'  tiiiir  Kin-  in  font'  an 
nf  c.ihtN  in  Hiicli  acli'>ns  nn'l 
,f  tuxation    liv   thi"   rcnixtrar 


■clin'iH 


I.,'  within  OnhT  iilll.,  HiiU'-'  "  »" 


...    an    arliitratiiin 

1  S,  anil  the   wiiril  Ofd<T  mi, 


"  imlui'"  in  tinwe  rn 
iirliilraliT. 


ihs  shllU  iiulii'l"'  ii   nun 


iinittcf  an.l  an  Uiiir.  7, 


Wi 


When ^t-*  arc 

i.lv 


.Ur.rtnl  fn  b<>  faxcl  iiiul.r  <'<'l'iinu 


A,  a  Amni'lni'-nt 


fur  ailvi-^in;.;  "ii  ivn 


ih'nif,  aii.l  allowancis  uii 


iUt  «)r.UT ';['"•'••*' 


,11..  Knlesrfan.l   ,  |.  to  rxi-M-t  nr  scientilie  vv.tm.-^.s 


l',ir  jilaiis,  etc.,  m 


U'  alh'Wfil  liy  KlH'cia 


il  .inUTi'f  the  '\n<\:ir, 


(')• 


,itte<',  or  arl)itrat(>r,  in 


lilie  manner  ii»  i 


f  costs  hail  In'en 


te.l  t..  Ih'  taxe.l  iimler  (;iiliiinn 


1». 


0 


:.)    Where    the    suhject-milt 


ter  of  an  arliitratii.ti    is    n"t 


i.ital    Mini,   tiio    c.inimittc 


tee,  arbitrator,   i>r  jii 


ilw    ^llall 


•i    i-ililtal    Mini.    1  no    chiiiiihiila,   ...". -■■  I  .    .. 

;  Uer   line  what,  f-r  tiie  i.nri«,se  nf  the  alowance  ail-l  tax  i- 

,;;:;;  ..st^shaii  k.  c,insi,iere.i  to.iK. '  -  ~' ,  '^: 

snhi.Mt-niatter  of  the  url.itration;  an.l    u  .U'U  Ut  "i    mk  " 

' ulnili'lil,   th..  ainoun.  shall  ^-  '-'"  i.^f  t^    re:;iew  b^ 

l,v   wh.mi  the  csts  are  to  W  tas.'.l,  snl.ject  t..  rivuw    us 

"'(;!  n-he  oMninittee,  arhitrator.  or  jn.ls.-.  in  -U-alini;  with 

„,    ..leltion  ..f  .•..St., '.nay  take  in,„  -''--l^tli'.rf'   f't 
.,,  eonii-nsation  pr..ve.l  t..  have  Urn  n.a.le  on  Wialt  of  the 

""S-Where   any    workn>a-.    i.  «^'>"V"-V'^f \rtsl 

leflre; i    reference   t.n.ler    parasral-h     L.   -v^    th.  J  r  I 

M.he.lule   t.,  the  Act.  a.ul  the  cert.licate  of  to   '  ^  ^^  , 

„>,.,hn  unvsuhse.!"^''"  arbitration,  any  reasonable  tr.m  t  „ 
I  oliT  ex,.-.,seH  incurre.1  by  the  w-rk-nan  in  ohtaimng 
'  ,  h  eertilic/.te  (if  not  otherwise  i.rov.,le.l  f"0  ■'«>.  b> 
,.r,l.' r  of  the  cmm.itti-e,  arbitrator,  or  ju.l.^e,  W  allowed  as 

,;..sts  in  the  arbitration.  i  „,;t  i.imm.lf  for 

C)  Wiiere  a  w..rk.nan  is  or.lere.l  to  Mibinit  liinmit      r 

ex^  ,  na  io  bv  a  ..K.Ueal  refer.r  apiH.inte.1  t..  re,M,rt  utul  r 
n  I  .  r  5  ;.f  the  Hc-con.l  sche.lule  t..  the  Act,  any  reii.M.>.- 
,:  il^^x  ties  inc.irre.1  by  such  worktuan  "}  t;;-^';;«,£ 

,tt.-n.l  .  .1  such  r.'foree  for  examination  may,  b)  or.ler  ot     le 

;!::,:::;:i,,,',  arbitrator,  or  ju.l,e.  W  allow.l  as  costs  ui  the 

arbitratioii. 

62.  Where  any  costs  are  »war.lc.l  by  a  c..mm..o^ .^;;-.^-;^^ 

:i'""-!-;^^:?the  i  i>rs:  I  ;il.;:n:,;;ni^^;\h:-r- 

;;■  i::i;"f  tW  cllmnlittee  ..r  arbitn.t..r  is  rj^.t^-l  jmn^nant  .;.;.... 
i„  ..iri.'rai.h  '.)  .>f  the  seeon.l  .sche.liile  t.)  the  Act,  on  app  i    ^   p^,,,,... 
,      I,"    .1.'  t..  hin..t..  tax  such  csts.  ami  t.,  et.ter  m     1... 

;     ., er  the  an...unt  ..f  such  costs  all.-we.l  on  taxati..n  ;  an.l 
'  „:.h  entrv  shall  Ik-  .hrnicl  to  be  ,.art  of  such  nienioran-lum. 

iM.l  shall  Ih-  enf.ireeable  accir.lin^ly. 
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"^^  Al'.BNDIX    X, 

AppndX.  /,',  ,•/.)/•  ,/  T<i.rtl>;n„  hi,  ,T,„l<l<. 

Kiviow  rif         63. — (1.)  All  a)i]iliLMti<in  to  the  jii(lj»('  tn  review  anj'  taxa- 

laxati.Mi.       tinii  i>f  costs  shall  be  iiiailo  on  iintico  in  writin;,',  which  shall 

!«•   scrvi'il  nu   the  opiiosito  jiarty  two  clear  days  at    least 

liefore  the  hcarini;  of  the  ajiplieation,  uitless  the  judge  or 

rei;istrar  j,'ives  leave  for  sliorter  notice. 

(2.)  Such  a]iplication  shall  be  heard  a'ld  determined  U))on 
the  evidence  which  has  been  broimht  in  before  the  rcf^istrar, 
and  no  fnrther  evidence  shall  be  received  on  the  hearing 
thereof  unless  the  jud.^e  otherwise  directs. 

(;{.)  The  costs  of  and  incident  to  the  application  shall  bo 
in  the  discretion  of  the  judne. 

(4.)  The  result  of  such  review  sliall  U'  entered  in  the 
register. 


Ast.)  64.  Wliere  any  Jiarty  to  wlioni  costs  arc  awarded  acts  by 

soMrUorto  •'  solicitor,  such  solicitor  shall  have  tiie  same  authority  to 
rwivi'idsts  take  out  of  couit  or  receive  any  sum  ]iaid  into  court  or  piy- 
i'dmte  ""^  "'''"  '°  '■f^**!"''-''  of  ''"cli  costs  'by  the  party  aiiainst  whom 
party!  '*uch  Costs  are  awarded  as  he  would  have  if  such  costs  were 

awarded  in  an  action. 


C'lislx  iif  Siilicitor  ar  Agiuil  ini'lr,-  Schnhih' 
J'ln-fifjniph  14. 


//., 


*>T  agprit. 
Art,  Schcd. 
•J,  pur  14. 


Appiiration       65. — (1.)  The   followin<i   ]>rovisions   sh.all    ajiply   to    an 

ruM8'pa™!iir(- '''''''"''''''''  ""'^''■'  l'ar-igr«l'li  H  of  the  second  schedule  to 
tii^oiiciwr'  '''"  Act  for  the  determination  of  the  amount  of  costs  to  lie 
paid  to  the  solicitor  or  agent  of  a  iiersoii  cl.aiming  com- 
pensation under  the  Act. 

(2.)  Wlierc  the  sum  awarded  as  compensation  has  Ix^en 
awarded  by  a  committee  or  an  arbitrator  agreed  on  by  the 
]iarties,  the  application  shall  Ik;  made  to  such  committee  or 
arbitrator. 

(3.)  Where  the  simi  awarded  as  compensation  has  been 
awarded  liy  the  judge  or  by  an  arbitrator  appointed  by  him, 
the  application  may  be  made— 

(n)  to  the  judge  or  arbitrator  at  or  immediately  after  the 
hearing  of  the  arbitration ;  or 

(/■)  at  a  siibse(]uent  date,  but  in  that  case  it  shall  be  made 
only  to  the  judge. 

(4.)  Where  a  si:m  has  been  agreed  on  as  coinjx?nsation, 
the  application  shall  Ix;  made  to  tlie  judge. 

(o.)  An  application  made  to  the  judge,  other  than  an 
appli<Mtion  imder  ]iaragra]ili  .'!  (a)  of  tliis  Itule,  shall  be 
made  in  coiu-t  on  notice  in  writing  in  accordance  'vith 
Rule  4S. 

(•'".)  Such  notice  shall  b(>  served  on  the  person  for  whom 
the  Solicitor  or  agent  acted  in  accordance  with  the  said  Ilule, 
and  the  provisions  of  tlie  slid  Rule  shall  apply  to  the 
proceedings  on  such  application. 

(7.)  On  the  hearing  of  any  application  under  this  Ride, 
tlie  coinnnttee,  arliitrator,  or  judge  niav  award  costs  to  the 


I  urui  ii4. 


Wohkmen's  CoMrKNSATiox  Rules,  1S)U7 


1909. 


ro.") 


solicitor  or  aj;i'Mt.  and  may  make   an  order  declaring  s\icl.  Appndx. 

solicitor  or  agent  to  l)e  entitled  t<j  recover  sucii  costs  tioni 

the  jieraon  for  whom  lie  acted,  or  to  he  entitled  to  a  hen 

for  such  costs  on  any  sum  awarded  as  compensation  to  such 

person,  or  to  he  entitled  to  deduct  such  costs  from  any  such 

sum,  or  may  make  such  order  or  give  such  directions  as  may 

Ik;  just. 

(H.)  Any  costs  awarded  to  a  solicitor  or  agent  on  aiiy 
such  application  shall,  in  default  of  a-reemciit  between  the 
jiarties  as  to  the  amount  of  such  costs,  he  taxed  according  to 
sue  one  of  the  scales  of  costs  applicahle  to  actions  in  the 
county  court  as  the  committee,  arbitrator,  or  judge  shall 
direct;  and  in  default  of  such  direction  such  costs  shall  he 
taxed  according  to  the  scale  which  would  he  applicable  it  the 
proceeding  had  lieen  an  action  in  the  county  court ;  and  the 
statutory  i)rovisions  and  rules  for  the  time  l>eing  m  iorce  as 
to  the  allowance  and  taxati.m  of  costs  in  such  actions,  and 
as  to  ohjectiona  and  review  of  taxation  by  the  registrar,  shall 
apply  accordingly;  and  .any  taxation  shall  be  subject  to 
review  by  the  judge  according  to  llule  (Ki. 

(9.)  Where  the  subject-matter  of  the  .arbitration  is  not  a 
capital  sum,  the  committee,  arbitrator,  or  judge  shall  deter- 
mine what,  for  the  puriRjse  of  the  allowance  and  taxation 
of  such  costs,  shall  be-  considered  to  Ix;  the  .amount  of  the 
subject-matter  of  the  arbitration ;  and  in  <letiiult  ot  such 
determination  the  amount  shall  be  dxed  by  the  registrar 
by  whom  the  costs  arc  to  be  taxed,  subject  to  review  by 
tiic  judge. 

68.  Where  an  order  is  made  by  a  committee,  arbitrator,  Pr'J»i»j^''» 
or  jud"e  awarding  costs  to  a  solicitor  or  agent,  and  declaring  ^^^^^^„^, 
such   solicitor  or  agent  to  be  entitled  to  recover  such  costs  lun.etc. 
from  the  person  for  whom  he  ticted,  or  to  be  entitled  to  a 
lien  for  such  costs  on  any  sum  awarded  or  agreed  as  eoai- 
iiensation,  or  to  be  entitled  to  deduct  such  costs  from  any 
such  sum,  the  following  provisions  shall  apply  : 

(a)  The  registrar  shall,  on  application  made  to  him,  tax 

such  costs.  . 

(/.)  A  coiiy  of  the  order,  and,  when  the  amount  to  wlucli 
such  solicitor  or  agent  is  entitled  has  been  .ascer- 
tained by  taxation,  a  memorandum  of  such  amount, 
shall,   at  the  request  and  cost  of  the  solicitor  or 
a-'cnt,  1«   issued  by  the  registrar  for  service  on  the 
party  liable  to  pav  the  sum  awarded  or  agreed  as 
compensation  ;  and  service  thereof  may  be  etlected 
on  such  partv  in  accordance  with  Rule  lo. 
(,•)  A    memoran.ium    of    such    order,    and    when    such 
amount  has    been   ascertained  a  memorandum   of 
such  amount,  shall  be  recorded  in  the  register  in 
which  the   memorandum   or  award   iiuder  which 
the  sum  awarded  as   comjiensation  is  payable   is 
recorded,  and  such   last-mentioned   memorandum 
or  award  shall  have  effect  subject  to  such   order 
aiiii  mclnoraliduiH. 
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Al'l'KNUlX    N. 


AppndX.         U;   'I'lif   I'lirty  liiiliK'    to   ]i:iy  hUch   (•i.imKli>:itinii   ^llilll    I'll 

(l('iiiiiii(l  ji.'iy  til  til"  (iiilicitiir  or  iiijciit   the  aiuuunt 

til  wliiih  lit'  is  oiititli'il,  liiit  SI)  tliiit  siieli  iiiirty 
sliull  nut  lie  liiilik'  to  pay  any  ariioiiiit  in  l'Xctss  of 
that  uliicl;  he  is  hahic  to  pay  f'T  compensation, 
or  to  pay  smh  anioiint  hy  any  other  instalments 
than  those  hy  which  he  is  liable  to  pa}'  such 
compensation. 

((•  if  the  party  liable  to  ])ay  such  compensation  fails  on 
ilemaml  to  pay  any  amount  which  lie  is  liable  t.. 
jiay  to  such  solicitor  or  agent,  the  jiiiiiie  may,  on 
application  uiaile  to  him  on  no''i.'e  to  such  ])arty 
in  acconhince  with  llule  48,  aiitl  on  jiroofof  the 
onler  haviiii;  been  served  on  and  dcinand  for 
payment  made  to  sncli  party,  order  such  jiarty  to 
pay  such  sum ;  and  in  default  of  payment  the 
judiie  may  order  execution  to  issue  to  levy  siich 
anio\int. 

( /')  I'ayuient  made  by  or  execution  levied  on  the  jiarty 
liable  to  pay  Hiich  comiK'iisition  shall  Ik;  u  valid 
discharjie  to  him,  as  aL;ainst  the  party  entitleil  to 
such   compensation,  to  the  amount  paid  or  levied. 

((/)  Where  the  sum  awjirded  as  coni|iensation  has  been 
jiaid  into  court,  the  amount  to  which  the  solii-itor 
or  ai;'ent  is  entitled  shall  be  paid  to  him  out  of 
such  sum. 


Ki.ciition. 
1  unii  a. 


EjxciiUdii. 

87. — (1.)  When  u  party  liable  to  jiay  conii.eiisation  or 
costs  under  any  award,  memorandum,  or  certificate  has 
made  default  in  payment  of  the  amount  awarded,  or  where 
]iaj'nient  is  to  be  ni.ade  by  instalments,  of  any  instalment, 
execution  may  issue  ajiainst  liis  j^oods  without  leave  for  the 
amount  in  payment  of  which  he  has  made  default. 

v2.)  Where  such  sum  is  not  iiayalile  into  court,  the  party 
applyin;_'  for  execution  shall  satisfy  the  re;;istrar,  by  allidavit 
or  otherwise,  as  to  the  amount  in  payment  of  which  default 
has  U'cn  made. 

(•).)  Where  the  parties  liable  to  jiay  compensation  or 
Costs  under  any  award,  mcinorandum,  or  certilicate  arc^  a 
tirni,  the  provisions  of  Order  XXV.,  llule  11,  shall,  with 
the  necessary  nioditications,  apply  to  execution  under  this 
Itule. 

rrociA'liU'ja  ninlir  Ihhlurs  Act,  18fil',  Hix/ion  o. 

I'rociediiigs       QQ,  ^  (1.)  Where     proceedings     by     way    of     judLrnient 
Hebtors  summons    under    section    5    of   the   Debtors   Act,  18(J1>,  are 

Alt,  IHC9.      taken   airainst    a  party  liable  to  pay  comjiensation  or  costs 
-■- *''^Y'''-  under   anv    award,   memorandum,    or   certificate,    who    has 

C      D         Hi)  1/  »  •  ' 

made  default  in  jiaynient  of  the  amount  awarded,  or,  where 

jiaymen!   is  to  be  made    by  instalments,  of   any  instalment, 
the   Count V  Court    lUdcs     for  the   lime    beinir   in  force  as 


OldlT  XXV. 

hull'  II. 


WoUKMENS   (.'UMI'ENNATION    ill  LES,    1UU7    lUOU.  TOT 

,o  the  funuiattal  of  i.M^^na'nt  debtors  .l.dl,  witli  any  Appndx. 
lu'Ci'SHurv  mcKiiliL'.itioiis,  a\>\<]y  to  such  iirocuudiiigs ;  1  ro- 
vuk'.l,  thiit  the  court  sliull  not  alter  tlic  tonus  or  uio.  loot 
..aviueiil  of  unv  sum  to  Ikjcoiuc  ikijmI.Ic  in  future  uu.kT 
auV  awanl,  incn\oranaum,  or  .crtiliciUc,  otlierwise  than  by 
coi.scnt,  or  under  i>aragrai.h  10  of  tlio  lirst  schedule  to  tlie 

\ct 

(•''.)  Wlieio  the  amount  in  payment  of  which  default  nas 
iKicn  ma.le  is  not  [.ayablu  into  court,  the  party  applying' 
for  a  judiiment  summons  shall  satislV  the  co\iri,  l>y 
allidavit  .'.r  otherwise,  as  to  tlie  amount  m  payment  ol 
wliieh  default  has  been  made.  ,  •     i.   i      i    ii 

■.i.)  A  iudirmeut  summons  issued  under  this  Kule  siio.i 
be  according  to  the  loim  in  the  Appendii.. 

(4.)  Wliere  tlie  parties  liable  to  pay  comi>ensation  or 
costs  are  a  tirm,  the  provisions  of  the  County  Court  Kules 
as  to  jud-menl  smmnonses  on  a  jud.nment  or  order  a.^amst 
a  linii  shall,  with  the  necessary  mudilieatloiis,  jil'l'ly  ^" 
procewliiiLIs  by  way  of  jud;^ment  summons  un.ler  this  liUle. 

Olher  rivcc(di„ijsu/  En/urrtmiut  of  Aivanl,  Mtmor'U.'luin, 
or  CiTtiJioite. 

be   Count V   Court    Kules    for    the   time   l)ein-   in  J:';^'^^,,!;:;",,,, 
to    iiroeeedmys    for    the    enforcement    ot    or   the  ^i,i„,,,uient 
of  money  due  under  judgments  or  orders  of  the  ^;f  awurj. 
court   otherwise    than    by   execution   or  conmiittal 
ith  the  i.ecessary  luoditications,  apply  to  )>ioeeediiigs 
enforcement  of   or  the  recovery  of  money  due  under 
ird,  memorandum,  or  certilicate. 


69.  T 

forc)'   as 
recovery 
county 
shall,  w 
for  the 
any  aw; 


Seitiu'j  asidf  Atmrd  <,r  Order  imprujurli/  obtaiiad. 

70.— ( ! .)  Notwithstandinj;  anything  in  these  llules  con-  ^»^yj^»^,|,'' 
tained,  the  statutory  I'rovisions  and   rules  relating   t"  new  ,|^jj„^|,piy 
trials   in   actions   in  the   county   court   sliall  not  apply  to 
arliitrations  under  the  Act. 

('.'.)  Where  the  judge  is  satisfied-  'ruruerm'y 

uf)  that  any  award,  or  any  order  as  to  the  application  ol  befwtasWe 
any  amount  awarded  or  agreed  uiwn  as  compensa-  or  varie.i. 
tion,    made    by   tlie    judge    or   by   an   arbitrator 
apiwinted  by  him,  has  been  obtained  by  fraud  or 
other  improper  means ;  or 
(h)  tliat  any  person  has  lieeu  included  in  any  award  or 
order  as  a  dependant  who  is  not  in  fact  a  dei>en- 
dant  as  detiued  by  the  Act ;  or 
(c)  that  any    jHirson   who    is    in    fact   a   dei)enilant   as 
detined   by  the    Act  has  been  omitted  from  any 
award  or  order, 
the  judge   may  set  aside  or  vary  the  award  or  order,  and 
may  inake  such  order  (including  an  order  as  to  any  sum 
already   paid    under    the    award    or  order)   as    under    the 
circumstances  he  may  think  just. 

(:3.)  Ar  application  to  set  aside  or  vaiy  an  award  or  older 


7<;n 


Arn;Ni>ix  N. 


Appeals. 
Act,  Sihed. 
'.',  par.  4. 


iK-posit  of 
iirJcr  of 
<',.iirt  of 
Appi'al  with 
regisirar, 
anil  proTf- 
ilurc 
thiTwn. 


Appndx.  iiiidcr  tliin  liiilc  sliall  lioliimk'  in  tinirt  on  notice  in  wiitiri';, 

iiml  tli(!  pnivisions  (it'Hule  48  shall  aiiply  to  tlio  priuwiUn^s 

(in  snch  a]iplic'ation. 

(4.)  An  applicatii/n  lo  set  awide  or  vary  an  award  or  order 
nnder  tliis  Itiile  sliall  not  Ix;  made  after  the  exjnration  of 
tiix  months  from  the  date  of  the  award  or  order,  except  hy 
leave  of  the  judtje ;  a]id  such  leave  shall  not  1)C  <;ranted 
unless  the  jud<;e  is  satisfied  that  the  failure  to  make  the 
application  within  such  jieriod  was  occasioned  hy  mistake, 
absence  from  the  United  Kingdom,  or  other  reasonable 
cause. 

Ajipi'iilK. 

71.  Api)eals  umler  jiarajiraph  4  of  the  second  schedule  to 
the  Act  shall  be  had  in  accordance  with  the  provisions 
of  the  Rules  of  the  Supreme  Court  rel.ating  thereto. 

72. — (1.)  When  the  (,'ourt  of  Appeal  has  <;iven  jud;^'- 
ment  on  any  ajijieal,  any  party  may  dejiosit  the  order  of 
the  Court  of  A]>iX'al,  or  an  oflice  copy  thereof,  with  the 
rej^istrar:  and  the  re;.;istrar  sliall  tile  such  order  or  copy, 
anil  shall  transmit  a  copy  thereof  to  the  judj^e  :  and  such 
order  shall  have  the  same  effect  as  if  it  had  been  a  decision 
of  the  JMd;4e. 

(2.)  If  such  order  has  the  etlect  of  an  award,  cleci.-^ioii,  or 
order  in  the  matter  in  favour  of  any  party,  such  order  shall 
be  served  and  recorded,  and  may  lie  proceeded  on,  in  the 
same  manner  as  if  it  had  been  an  award,  decision,  or  order 
of  the  judjie. 

(o.)  If  such  order  be  to  the  elfect  that  an  award  l>e 
made  or  a  decision  given  or  order  made  in  favour  of  any 
party,  the  judge  shall  make  such  award  or  give  such  deci- 
sion Or  make  such  onler  accordingly. 

(4.)  If  such  order  directs  or  involves  a  re-hearing  or 
further  hearing  of  an  arbitration  or  special  ca.se  or  other 
m.atter,  tlie  judge  sliall  as  soon  as  conveniently  may  be 
appoint  a  day  and  hour  for  such  re-hearing  or  further 
hearing,  and  shall  instruct  the  registrar  to  give  notice 
thereof  forthwith  to  the  parties. 

(,"),)  Generally  the  judge  shall  make  such  awani  or  give 
such  decision  or  make  such  order  and  give  such  directions 
and  take  or  direct  to  be  taken  such  jiroceedings  in  the 
matter,  as  may  be  necessary  to  give  eflfect  to  the  order  of 
the  Court  of  Apjieal. 

//(  ii-Iiaf  Ciiuit  I'rocceiliiiijs  may  he  tnhn. 

73.— (I.)  Any  matter  which  under  the  Act  or  these  llules 
is  to  be  done  in  a  county  court,  or  by  to  or  before  the 
judge  or  registrar  of  a  county  court,  shall  be  done  in  the 
county  court,  or  by  to  or  before  the  judge  or  registrar  of 
the  county  court, 

(i.)  of  the  di.-trict  in  which  all  the  jiartics  concerned 
reside :  or 


In  wtiat 
court  pro- 
Cfediiiga 
may  be 
iiiki'ii. 
Act,  ScIipU. 
'J,  par.  II. 
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ii.)  if  till'  i)artifs  odiiccnicl  icsitle  in  ciitleriiit  dii^triLts,  AppndX. 

[ii)  cif  the  district  in  wliidi  the  acciilciit  out  of   which       

tiic  matter  aiosr  occiiricil ;  or 

(/()  ill  tiictMHc  of  any  such  workman  as  in  iiara^raph  I 
of  Hull!  .".',)  mcntiiinccl,  of  the  ilistrict  in  which 
tiie  Workman  was  last  ciuiiloyeil  in  the  eiuploy- 
luent  to  the  nature  of  wiiich  the  disease  was 
due  ;  or 

(i)  if   the   accident  out    of   wliicli    the    matter    arose 
occurred  at  sea, 
(I.)  of  tlie  district  in  which  tlie  sliip  shall  he  when 


the  matter  is  to  he  done 


if 


(2.)  of  tlie  district  comiirisiiit;  the  port  of  registry 

the  ship  :  or 
(.!.)  of  the  district   in  which   the  workman   or  the 
dei>eiidants   of   tlie    workman    liy   whiim   or   on 
wIrpsc    hehalf    the    matter    is    to    he    diiie,   or 
some  or  one  of  them  resides  or  reside  ; 
without   prejudice  h>  any  transfer   in  manner  providdl  hy 
these  Hides. 

(2.)  An  application  for  an  order  for   the  detention  ofariiMuion 
ship   may,  subject   to   the  provisions  of  the  rules  for    the  "f '''il'"- 
time    lieiiii;    in    force    under    the    Shipowners'    Nej;li<;en<e  J^ *■•''*•'• ''• 
(Heniedies)  Act,  l',t05,  he  made  to  the  jud<ie  of  any  court.        ^^^t,  g.  n. 

(ii.)  Where  ]>niceedings    hy  way   of   arbitration    for   the  j.r„ceoding<i 
recovery   of  comjx'iisation    are    taken    against    the   persons  against 
giving  '  security    jiursiiant    to    the   ^Shipowners'    Negligence  Pl'^!"!;^" 
(Remedies)  Act",  11)05,  or  section  11  of  the  Act  and  liulcs  security. 
;57  and  38,  such  proceedings  may  be  commenced  5  ejw.  7,  e. 

(i.)  in  the  county  court  of  the  district  in  which  all  the  n>- 

parties  concerned  reside  ;  or 
(ii.)  if  the  parties  concerned  reside  in  diflerent  districts, 
((()  in  the  county  court  of  the  district  in  which  the 

accident  occurred;  or 
(h'}  if  the  accident  occurred  at  sea, 
(I.)  in  the  county  court  of  the  district  in  which  the 
vessel    is   or   was   detained,  or   in  which  the 
order    for    detention    was    made    or    ajiplied 
for ;  or 
(2.)  in  the  county  court  of  the  district  in  which  the 
workman  or  the  deiien<iants  of  the  workman, 
or  some  or  one  of  them  resiiles  or  reside; 
without  ]ireiudice   to  any   transfer  in  manner  provideil  hy 
these  Itules. 


AlI,  s.  u. 


I'roceeiliiKja  in  one.  Court  us  to  subject  matter  of  Aimid, 
Mtinoraitduia  or  Certificate  recorded  in  anotl<er  Court. 

74.  Where   an  award,   or   a    me-iiorandum   under  jiara- FliinRof 
graph  9  of  the  second  schedule  to  the  Act,  or  a  certificate  ""'A*? 
under   sub-section   4   of  section    1   of  the  Act,   has  been  n"emo. 
recorded  in  any  court,  ami  any  party  desires  to  take  any  randum.  etc. 
subsequent     proceedings    with     reference     to    the    subject  .''.^™|;'i.^,'" 
matter  of  such  award,  memorandum,  or  certificate  in  any  under  Act, 

E.L.  '^  n 
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Al'l'KNDIX    N. 


Appndx     'tiitT   loiiit,   lie  sliull   lifforu  t:ikin^;  Micli  iiiiK'i'i'diniJH  obtain 

j till'  icLiiftrar  of  the  liiht-iiientiiincil  court   ii  cortititil 

ipv  of  such  awMiil,  iiii'iiinranduin,  or  ccrtilicatc,  ami  shall 
lilc  the  saiai'  in  the  toiirt  in  wliicli  lie  iJeKiroK  to  take 
]]ro((r(lini.'s,  ami  the  re^iintrar  of  Mich  last-iiientiolie.l 
court  shall  record  the  same  as  if  it  had  Uen  an  award 
made  in  the  court. 


Xlll'll. 

|iir.  '.',  tefiPTP 

I'r.'f liiiKH 

in  aiiollirr 
tuurl. 


Tr.vii'-fci, 


(inliT  VIII., 
l:iiK'9. 


Transfer  of 
iiu-iicy  |iuiil 
intii  Ltiiiit. 
Art,  Schcl. 
1,  |mr.  6. 


Transfer  of  I'roceidiitys. 

75.  If  the  iudi;e  is  satisfied  liy  any  jiarty  to  any  matter 
umlcr  the  Act  jH'Mdini;  in  his  court  that  such  matter  can  !« 
more  conveniently  iiruceedeil  with  in  any  other  court  in 
Knuland,  Scotland,  or  Ireland,  he  may  order  such  matter 
to  lie  transferred  to  such  other  court;  and  tliere\iixjn  the 
rcj:istrar  shall  forthwith  transmit  by  registered  i«)st  to  the 
rc'.;istrar  of  the  court  to  which  such  matter  is  transferred 
alf  (iri;j;inal  documents  filed  in  such  matter,  and  a  certified 
cojiy  of  ad  records  made  \vith  reference  to  buch  matter, 
and  shall  transfer  to  such  last-mentioneil  court  any  money 
invested  in  his  name  as  re<;istrar:  and  thenceforth  such 
matter  shall  be  proceeded  witli  in  tlie  court  to  which  it 
is  transferred  in  the  same  manner  as  if  it  liad  ori";inally 
Vn'cn  C(jninienceil  therein.  The  jirovisions  of  Order  VIM., 
Itule  !»,  shall  ajijily  to  any  such  transfer  or  apjilication  for 
a  transfer. 

Tiunsferof  Money  piii'l  into  Court. 
7e._(l.)  The  provisions  of  the  last  preceding  Rule  sliall 


ajiply  to  the  tr.ansfer  of  money  paid  into  court  from  one 
court  to  another  jmrsuant  to  paragraiih  6  of  the  first 
schedule  to  the  Act  or  otherwise,  and  to  proceedings  with 
resi)ect  to  the  application  of  such  money. 

{•2.)  Where  any  money  ordered  to  be  transferred  from 
one  court  to  another  is  invested  in  the  Tost  Oflice  Savings 
I'.ank  in  the  name  of  the  registrar,  puch  money  shall  be 
transferred  into  the  name  of  the  registrar  of  the  court  to 
which  the  money  is  ordered  to  be  transferred  in  accordance 
with  regulation's  to  be  made  by  the  rostmaster-General 
witli  the  consent  of  the  Treasury  :  and  where  any  money 
onlered  to  lie  transferred  is  not  so  invested  it  shall  forth- 
with be  So  invested,  and  shall  when  invested  be  transferred 
in  accordance  with  this  I'ule. 

Fi'iiiy  and  Sei-vice  of  Documents  and  Noiices. 

77._(1.)  Whore  any  document  is  to  be  filed  with  the 
registrar  imder  these  Rules,  that  document  may  be  so  filed 
by  delivering  it  at  the  olVice  of  the  registrar,  or  by  sending 
it  bv  jMist  addressed  to  the  registrar  at  liis office. 

(L'.)  Where  any  document  is  to  be  filed,  there  shall 
be  lilcJ  ttilh  the  original  document  as  many  copies  of 
the  document  as  there  are  persons  to  whom  copies  of  the 
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iloctiiiiL'iit  or  iiiiy  i«iit  ihurt'of  an;  to  be  Hint  I'y  tliu  rt'nintrar,  Appndx. 
iiiul  ill  aililitiou  u  copy  fur  tiie  uku  of  the ju(l<;i!  or  uitiitrator.        

(•'i.)  Wliero  any  ilnciiliit'iit  in  midfi-  tlic.^e  Kiili«  to  1k' 
si-nt  to  any  iierHou  by  tlic  ruj^istriir,  that  ilocunii<nt  may 
1k'  Hunt  by  poHt. 

(4.)  Any  procfudini^,  Joeuinent,  or  notice  which  \n  iinilcr 
these  Kiiles  to   be  Bervud  on  anj-  party  may  be  Hcrvcd  on 
such   larty   by  the   opposite   party   or   his    solicitor;  and 
wiicre    no   special    provi^ioIl   as   to   tiie  mode  of  service   is 
uiaile   by    these   llules,  any    such    jiroceedini;,    diH'ument, 
or  uutice  may  be  nerved  on  such  party,  or  wlitre  he  acts 
by   a  solicitor,   on    hiH    solicitor   in   manner    proviileil    by 
sub-sectionn  ;>  and  4  of  section  2  uf  the  Act  with  reference  Act,  ■.  •->. 
to  service  of  notice  in  respect  of  an  injury;  and  the  pro- ""''■"''■•'•  *• 
visions  of  Order  LIV.,  Rule  2,  shall  apply  to  the  service  ?,"','''■  ,"*•• 
o|  any  such  iirocce<lini;,  document,  or  notice. 


I'rocedure  Geiieralli/. 

78.  'I'he  provisions  of  Order  XXIII.,  llule  (i,  Order  LIV., 
Rules  1  and  J!  to  0,  and  Order  \  A.,  Rule  40,  as  to  parties 
acting  by  solicitors,  and  as  to  substituted  service  and 
notice  in  lieu  of  service,  shall  apply  to  proceeilings  under 
tlie  Act. 

79. — (1.)  In  any  procceiliiiK!*  under  the  Act  or  tliese 
Rules  arisini;  out  of  an  injury  to  a  workman  employeil  by 
or  under  the  Crown,  in  which,  if  the  employer  were  a 
jjrivate  ]iersou,  such  employer  woulil  be  a  necessary  party, 
the  head  of  the  department  by  in  or  under  which  the 
workman  was  employeil,  or,  where  the  department  is 
adminiBtenid  by  a  Bcjard  or  by  Commissioners,  such  Hoard 
or  Commissioners,  shall  be  made  a  party  under  his  or 
their  otVicial  title  as  representing  the  Crown. 

(2.)  In  any  such  case  any  proceeding,  document,  or 
notice  to  be  served  on  the  head  of  the  deiiartnient,  or  on 
the  Roard  or  Commissioners,  may  be  .served  on  the  ]ier- 
manent  secretary  to  the  department,  subject  to  the  jiro- 
visions  of  these  Rules  as  to  service  on  parties  acting  by 
solicitors. 

80.  Where  any  matter  or  thing  is  not  S|)ccially  provided 
for  under  these  Rules,  the  same  procedure  shall  be  followed 
;ind  the  same  provisions  shall  ajjply,  as  far  as  jiracticable, 
as  ill  a  similar  matter  or  thing  under  the  County  Courts 
Act,  1888,  and  the  rules  made  in  pursuance  of  that  Act. 


I'rovlilon* 
an  til  jkartieA 
actlug  by 
tuUcttorH, 
aud  as  tu 
auliMtltutril 
ecrvlCH  ttiiil 
iiutlrii  ill  Ueu 
uf  si-rvke. 
Order  xxiii.. 
Kulf  4  ; 
Order  i.iv., 
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Oriler  vie, 
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Service  of 

div.mut-iit8, 

etc. 


Procedure 
wtiere  nut 
otberwise 
provided  lor. 


Record  of  Proceedings, — Special  lieijiskr. 

81.  Proceedings  under  the  Act  Ix-fore  the  judge  or  an  K^cora  of 
arbitrator  apjwinted  by  him  shall  be  recorded  in  the  books  proceedings 
of  the  court  in  the  manner  in  which  other  proceedings  in  Mfo™  JuJge 
the  court  are  recorded ;  and  the  registrar  shall  also  keep  a  special 
Rpccial  register  for  the  i.urposcs  of  the  Act,  in  which  he  register, 
stiall  record —  iorm  67. 
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Al'I'KNUIX    N. 

(I.)  A    in.in.Maii.lii f    •■v.ry    iii.|'licatii)ii    ma.le    to 

the  jii.Jfic  for  the  sutlleiMciit    of  any   matter   l.y 
arliitrutioii ; 
CJ.)  A  n.ciiioriiii.limi  of  evury  aiiiHiiiitnient  of  an  arbi- 
trator  to  Hfttle   any   siuli   inatirT   iiia.U-   l.y   the 
jii.lse; 
C  )  A  nH'iiioraiiiliiiii  of  every  iiroceeJiii^;  taken   in  any 
arhitration    l.efore     the    jn.lj^e    or    an    arl.ltrator 
aiiiiointeil  liy  him  pruir  to  tiie  award; 
(-1.)  A  memoranaum  of  every  apiHiintmetit  of  a  me.lical 
referee    by    the    ]ni\^c   or    arbitrator,    anil   of    his 
report,  .m.l  if  a  nicliea!  referee  in  xuminonea  or 
re'inested  to  attcn.l  any  proeee.ling  in  the  arbitra- 
tion, of  Hnch  summons  or  reqiieHt  and  attelidaiue ; 
(o.)  A  memoraiKlum  of  every  award  maile  by  tlie  iud.ire, 

or  by  ai:  arbitrator  appointed  by  Idtn; 
(t;.)  A  memorandnm  of  every  special  cane  submitted  to 
the    jud-e,    and    of    tlie    pr(K;eedings    and    order 
tliereon  ; 
(7.)  A  inemorandum    of  I'verv  judgment   given    by  the 

Court  of  Apiieal  on  any  ai'peal ; 
(8.)  A  memorandum  of  every  application   to   the   court 
for  the  exandnation  of  an  employer  jmrsuant  to 
llule  liS,  paragraph  'J,  and  of  the  order  and  pro- 
ceedinj;s  thereon ; 
(1».)  A  memorandum   of  every  application  to  the  court 
for  the  detention  of  a  ship  purHuaut  to  section  11 
of  tlie  Act  ami  Hule^  .'.T  and  aS,  and  of  the  order 
and  subseqtient  proceedings  thereon ; 
(10.)  A  memorandum  of  every  apiilication  to  the  judge 
for  the  appointment  of  an  arbitrator  m  ease  ot 
the   death    or   refusal   or   inability   to   act   of  an 
arbitrator   agreed   on    by  the  parties,  and    ot    the 
proceedings  and  order  thereon  ; 
(11.)  A  copy  of  every  memorandum  sent  to  the  registrar 
i.ursuant  to  paragraph  0   of  the  second  schedule 
to    the  Act,  and   of   the    report   (it   any)   of  the 
medical    refine    annexed    thereto,   with    a    note 
stating  whether  such  memorandum  was  recorded 
without    further    proof,   or   alter   impiiry,    or   by 
order  of  the  judge ; 
(I'J.)  If  such  niemoi-iiidum  is  recorded  after  inipiiry,  a 
memorandum    of  the   inquiries  made  and   of  the 
result  thereof; 
(i;j.)  If  such  memorandum  is  recorded  by  order  of  the 
judge,  a  iiiemorandum  of  the  application  to  the 
pidge,  and  of  the  order  made  thereon; 

(14.)  if  in    liie   case  of   u   ineiiioraudum   of  agieenieiit 
the  registrar   refers   the  matter   to   the  judge,   a 
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iiii'iiioramluiii  i.f  micli  rcfcri'me,  and  of  the  ilircc-  Appndx. 
ticiiiH  <if  tlir  jiiclyc,  ami  the  »iib«'<iiient  priic<'i'iiiii};s 
itiul  (inter  tlifri'>iii ; 
(l.").)  A  iiiciiiomiKliim  of  till'  rui-iilt  of  every  taxation  or 
review    of    taxation    of    eiwts    timler    any    ciuli 
nieniMiandinii,  or  iimler  any  awanl  or  ortler ; 

i  Iti.)  A  nicniiirandiirii  of  every  ainilication  to  reetify  the 
njiistiT  ill  respect  of  any  nieiiioraiidiiin,  and  of 
llie  [iroccedin'^s  and  order  tlierenii; 

(17.)  A  iiKMiiorandMni  of  every  ajiplieation  or  re]Hirt 
with  reference  to  tli(!  removal  of  tlie  record  of  a 
ineni'Tandiini  of  an  agreement  from  the  re^iinter, 
and  of  tlie  siil)M'iHiiMit  proceediii^;s  and  order 
thereon ; 

(IH.)  A  nieiiioraiidiiiii  of  every  application  to  tbe  judge 
or  arliitrator,  under  paragrajih  14  of  the  second 
schedule  to  tlie  Act,  to  determine  the  amount  of 
costs  to  1h!  paid  to  a  solicitor  or  agent,  and  of  the 
jiroceedings  and  order  thereon,  and  of  the  result 
of  any  taxation  or  review  of  taxation  under  such 
order; 

(ly.)  A  copy  of  every  certificate  tinder  mib-Bection  4  of 
section  1  of  the  Act  given  by  the  court  or  sent 
to  the  registrar  from  any  other  court ; 

(20.)  A  meinoranduni  of  every  jiroeeeding  taken  in  the 
court  for  the  enforcement  of  any  award,  order, 
meinoranduni,  or  certificate,  and  of  the  result  of 
such  proceeding ; 

(•_M.)  A  ineinorandum  of  every  application  to  refer  a 
matter  to  a  medical  referee  pursuant  to  para- 
graph 15  of  the  first  Bchcdule  of  the  Act,  and  of 
Uic  order  and  subsequent  proceedings  thereon  ; 

('JL'.)  A  memorandum  of  every  application  to  the  court 
for  the  suspension  of  the  right  to  coniiiensation 
or  to  take  or  prosecute  any  iiroci-edings  under  the 
Act  in  relation  to  comin^nsation,  or  of  the  right 
to  weekly  payments,  and  of  the  proceedings  and 
order  thereon ; 

(23.)  A  memorandum  of  every  sum  paid  into  court 
pursuant  to  paragraph  5  of  the  first  schedule  to 
the  Act,  or  under  any  award,  memorandum,  or 
certificate; 

(24.)  A  memorandum  of  every  application  made  to  the 
court  with  reference  to  any  such  sum,  and  of 
every  order  made  on  such  application,  and  of  the 
manner  in  which  such  sum  is  invested,  applied, 
or  disposed  of; 

(2.").)  A  memorandum  of  every  application  for  the  pay- 
ment of  any  weekly  payment  into  court,  and  of 
the   proceeilings   and   order   thereon,   and   of    the 
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Keferpnco^ 
to  nirillctl 
ri;forec». 


CJi.) 


(^7.) 


( 


Ai'PKxmx  N. 

(lircctiotiK  pivi'n  ni«  t"  the  jtayincnt  diU  nr  t»]iii1i- 
cation  of  any  kikIi  wwkly  pnynu'iit; 
,\  nii'inoraiKluiii  nf  every  ii|i|ilkati  iii  ("T  Viiriatiipti 
of  Hii  iinler  of  tho  ecmrt  iik  to  llie  apl  ortioiiincnt, 
irivestiiiiMit,  or  apjilieatinu  i.f  any  miiii  paid  i\n 
(oiiiiK-nHatiim,  ami  of  the  |>r.K.iriliii'^!«  ami  onier 
tliurcou; 
,V  iiiciiiMan.iuiii  of  every  aii|ilicutioii  to  n  fer  ii 
matter  to  n  lueiiital  referee  jairdiiaiit  to  Jiara- 
>;rapli  IH  of  the  lirnl  hclieiliile  to  tin-  Act  in  the 
iiiKc  of  II  workman  inteii<lihn  to  ecane  to  residi'  in 
tlie  iMiitutl  Kiu;;doni,  and  of  llie  order  and  tlie 
]iroceedin;;»  tliereou;  ami  of  every  certiticato  and 
deelaration  of  identity  and  reiiuest  for  piiyment 
received  from  buch  w<irkman,  and  of  tho  pro- 
leediiif^H  thereon ; 
S.)  A  memorandum  of  every  apprKatiju  to  xet  aside 
or  vary  an  award  or  order  under  Unlu  70,  and  of 
the  proccedingK  and  order  thereou  ; 

(•JH.)  A  memorandum  of  eveiy  certified  copy  given  pur- 
suant to  llulc  74,  or  a  copy  of  every  certified  copy 
tiled  jmrsuant  to  that  Rule  ; 

(30.)  A  memorandum  of  every  application  for  transfer 
and  of  the  order  thereon,  and  the  proieediniis 
under  surh  order ; 
A  memorandum  of  the  transmission  of  documents 
and  certified  copies  jiurnuant  to  paragraph  11  of 
K)de  o7  or  para.nrajjhs  (ill.)  or  (iv.)  of  Rule  38 ; 

(.i2.)  A  memorandum  of  the  transfer  of  any  money  pai<l 
into  court  to  any  other  court ; 

(o3.)  The  like  memorandum  as  to  every  matter  trans- 
ferred, or  document  or  certified  copy  transmitted 
or  .loney  transferred  to  the  court,  as  wouhl  have 
been  recorded  as  to  such  matter,  document,  or 
money  if  it  had  been  originally  commenced  and 
jirosecutcd  iu  or  transmitted  to  or  paid  into  the 
court ; 

(ol.)  A  memorandum  of  any  other  Tnatter  which  the 
judge  shall  order  to  Imj  recorded  with  reference 
to  any  matter  brought  into  or  jiroceeding  taken 
in  the  court  imder  the  Act. 


Ee/erencesto  Medical  Referees. 

82.— (1.)  Where  a  medical  referee  is  summoned  as  an 
assessor,  or  any  matter  is  referred  to  a  medical  referee, 
sucli  referee  shall  be  sunnnoncd  or  the  matter  shall  be 
referred  .subject  to  and  in  accordance  witli  any  regulations 
made  bv  the  Secretary  of  State  and  the  Treasury;  and 
any  such  regulations  sh.ill  .so  far  as  they  afTect  the  county 
Court  or   an    arbitrator    appointed    by    the    juilgc    of    the 


(:il.) 
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I  !•> 


cniinty   I'ourt,  aiul    jin »■,.<., liii;-!*    in   tli«    lonnty   iMurt    or  Appndx. 
M'nTi'  iiiiy  nucli  arliitratiir,  \»'.  .IcciiiinI  to  bo  Uulfi  (if  Cuirt, 
timl  Khali  Imvu  clltct  iiccorditi^ily. 

(','.)  Ill  particiilar,  if  Much  ru;;iil:ili(ins  ha  in  llio  prccr.liiij;  '';•'/' 'I'''' 
|viini^'rji|ih  iiiciitiniioil  iHovulf  timt  nii  i'iiii>loyt>r  or  a  **"rK- ,  ^^,,,  ,j_ 
iii;iii  who  il<«ircH  any  matter  to  k'  rrfcrrt'il  ti)  ii  iiifclii'iil 
rRliToo  iiliiUr  [Mranri'ih  (/)  of  Kuh-scctioii  I  of  M'ctioii  8  of 
thf  Ai't  Hliall  iipi)ly  to  tho  rc^iKtrar  of  a  cniinty  loiirl 
for  tlie  iimttiT  to  Iw  ho  rffi'rnil,  it  ntiall  Im  the  iliity  of 
tii<!  rc'^iHtrur  to  ri-for  tho  saiuo  in  M'conlaiicc  with  such 
ri'^iihitioiiH. 

(;t.)  Thu  ri'sitlnir  nhall  keep  a  re<'oril  in  the  form  pre-  KfC"M»n.i 
nerilKxl  by   re-uhiticms  ma.lu  by  the  St^retary  of  Statr  of  f;;'^"'"'^; »» 
all   eufteH    in    whicii     meilieal    referees    are    summoned    iis 
asNcHHori*   or    iiialterM    are    referred    to  medieal   refereen,  ami 
KJiall  forwanl  a  copy  of  tho  Kaiuc  to  the  Secretary  < if  iStatc 
at  siicli  times  as  may  1"^  piescrilx'4  liy  sui;li  re^^iilatiotis. 

M'l'liiif,  li'iW  ilisHiiiJilinlinl, 

83.  Everv  matter  brought  info  tlie  eoiirt  tuuler  tlio  Act  Mjti.r», 
«hall  Ik!  intituled  in  the  matter  of  the  Act,  and  niiall  Ik;  ^;'*^J,!;;^'"- 
di>tin<;uished  by  ii  separate  number ;  and  all  iloeumei.is 
tiled  and  subse<iuent  proceedings  taken  in  the  court  with 
reference  to  such  matter  nhall  l)c  intitulec'  in  like  manner, 
and  sliall  Ikj  distinsuislmd  by  tlie  same  numlKT ;  niid  tho 
entries  made  iu  the  siwcial  register  with  resjiect  to  each 
sucli  matter  i*hall  be  entered  together,  and  shidl  bt!  kept 
seimrate  from  the  cntriex  with  respect  to  any  other  matter. 

84.  The  fortnn  in  the  Ajijxindix,  where   applicable,  and  ^"""J^j^j^  ^^ 
where  they  are  not  applicable  forms  of  the  like  character,  ufi^'fonii*'' 
with   such   variations  as   the    circumstances    may   re  ,uire,  may  te  utcd. 
may  be  ubciI  in  proceedings  under  the  Act. 
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APPENDIX  (A). 

FOKM    1. 

Application  for  Arbitration  by  Injured  Workman  witU  respect  to  the 
Compensation  payable  to  him. 


III  the  County  Court  of 


llolcl(  11  lit 


111  the  matter  of  tlio  Workineu's  Compensation  Ait,  t'JOG. 

No.  of  Matter 

lu  the  matter  of  an  Arbitration  between 
A.B. 

of  {add rents) 

(discriptwn) Applicant, 

and 
C.i).  &  Co.,  Limited, 
of  {(iililnss) 
(ili'sciiptHw) Respondent. 

1.  On  the  day  of  porisonal  injury  by  accident  arising  out 

of  and  in  the  course  of  liis  emplovmeut  was  caused  to  A  B  a 

workman  employed  by  CD.  &  Co.,  Limited,  [ur  by  ,  a  con- 

tractor  with  C.I),  ct  Co.,  Umited,  for  tlie  execution  of  work  under- 

taken by  thoni]. 

•2.  A  question  has  [or  Questions  have]  arisen 
[/(.)•<•  sttitr  tlic  ijiicsliumi,  .y/Mrifi/iiio  onlij  tluiw  irhirh  have  arisen,  e.n]-- 

(a)  as  to  whetlier  the  said  A.B.  is  a  workman  to  whom  the 

abovo-nieiitioned  .\ct  applies  :  or 

(b)  as  to  the  lialiility  of  the  said  CD.  &  Co..  Limited,  to  pay 

compensation  under  ihe  above-mentioned    \ct  in  respect  of 
tile  said  injury  :  or 

(c)  as  to  the  amount  [or  duration]  of  the  compensation  payable  by 

the  said  CD.  &  Co.,  Limited,  to  the  said  A.B. 

under  the  above-mentioned  Act  in  respect  of  the  said  injurv. 
[or  as  the  aisc  maij  6c.] 
3.  All  arbitration  under  the  above-mentioned  Act  is  hereby  requested 
between  the  said  A.B.  and  the  said  CD.  &  Co.,  Limited,  for 

the  settlement  of  the  said  question  [or  questions]. 
1.  Particulars  arc  hereto  appended  [or  annexedj. 

Particulars. 

1.  Name  and  address  of  applicant. 

2.  Name,  place  of  business,  and  nature  of  business  of  respon- 
dent.  '■ 

3.  Nature  of  employment  of  applicant  at  time  of  accident,  ! 
and  who;',   r  employed  under  respondent  or  under  a  contractor 
with  him.     [//  vm/iloiied  uvder  a  mntractor  who  is  iwt  a  respon-  '• 
dent,  name  andjilare  of  business  of  contractor  to  be  stated.] 

4.  Date  and  place  of  accident,  nature  of  work  on  which  work- 
man was  then  engaged,  and  nature  of  accident  and  cause  of  injury 

5.  Nature  of  injury. 

H.  Particulars  of  incapacity  for  work,  whether  total  or  partial 
and  -istimatod  duration  of  incapacity.  ' 

7.  Average  weekly  earnings  during  the  twelve  months  previous 
to  the  injury,  if  the  applicant  had  been  so  long  emploved  under 


{!;',  The-e  Forms  nre  as  amended  and  .iltrnv]  !.■ 
190S  and  I'JOil. 
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Particclatis — continued. 

tho  employer  by  whom  he  was  immediately  employed,  or  if  not, 
during  any  less  period  during  whieh  ho  has  been  so  emplovod. 

8.  Average  weekly  amount  which  tho  applicant  is  earning  or 
is  able  to  earn  in  some  suitable  employment  or  business  after 
the  accident. 

'J.  Payment,  aliowanco  or  benefit  received  from  employer 
during  the  period  of  incapacity. 

10.  Amount  claimed  as  compensation. 

11.  Date  of  service  of  statutory  notice  of  accident  on  respon- 
dent, and  whether  given  before  worljman  voluntarily  left  the 
employment  in  which  ho  was  injured,  [.t  lopy  of  the,  iwlicv.  to 
60  unncxi'd,]  i 

la.  If  notice  not  served,  reason  for  omission  to  t:ervo  same. 

Tho  names  and  addresses  of  tho  applicant  and  his  solicitor  are  : 
Of  tho  Applicant, 
Of  his  Solicitor, 

The  namo  and  address  of  the  respondent  to  bo   served  with  tliis 
application  aro  : 

Dated  this  dav  of 

(Signed) 

Applicant. 
[Or, 

.Xpplicant's  Solicitor.] 


FOBM  2. 

Application  for  Arbitration  by  or  on  behalf  of  Dependants  of  Deceased 
Workman,  with  respect  to  the  Compensation  payable  in  respect  of 
the  Injury  to  snch  Dependants,  where  Death  has  resulted  from  an 
Injury  to  the  Workman,  and  the  Settlement  of  Questions  as  to  who  are 
Dependants,  and  the  Apportionment  and  Application  of  such  Com- 
pensation. 

In  the  County  Court  of  ,  holden  at 

In  tho  matter  of  tho  Workmen's  Compensation  Act,  1906. 

No.  of  Matter 

In  the  matter  of  an  Arbitration  between 
E.F. 

of  (address) 

(description) Applicant, 

and 
CD.  &  Co.,  Limited, 
of  (address) 
(description) 
and 
G.H. 

of  (address) 

(description) Respondents. 

lor  as  the  ease  may  be  ;  sec  Rule  4.] 
1.  On  tho  day  of  personal  injury  by  accident  arising  out 

of  and  in  the  course  of  liis  employment  was  caused  to  A.B.  late 

of  ,  deceased,  a  workman  employed  by  CD.  &  Co.,  Limited, 

[or  by  a  contractor  with  CI).  &,  Co.,  Limited,  for  the  execu- 

tion of  work  undertaken  by  tlioni,]  and  on  the  day  of  the 

death  of  the  said  A. 15.  resulted  from  the  injury. 
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2.  A  question  has  "or  Qunstions  have]  aiison 
[/iicc  sfiile  till'  (/iii^itionn,  x/ifi  ifjiinij  oiilij  those  irliich  have  arisen,  e.g.] — 
{/i)  as  to  whether  the  said  A. 15.  was  a  workman  to  whom  tho 

aliove-moutioned  Act  applied  ;  or 
(/))  as  to  the  liability  of  tho  said  CD.  &  Co.,  Limited,  to  pay 

compensation  under  tho  above-mentioned  Act  to  tho  depen- 
dants of  tho  said  .\.B.  in  rospoeC  of  tho  injury  caused  to 
them  by  the  death  of  tho  said  -X.li.  ;  vr 
{()  as  to  the  amount  of  compensation  payable  by  the  said  C.I),  it  Co., 
Limited,  to  the  dependants  of  the  said  .\.B.  under 
the  abovo-nientionod  Act  in  respect  of  the  injury  caused  to 
them  by  the  death  of  the  said  A.B.  ;  ur 
(<l)  as  to  who  are  dependants  of  the  said  A.B.              within  the 

meaning  of  tho  abovi  -mentioned  Act ;  or 
{(■)  as  to  tho  apportionment  and  application  of  the  compensation 
payable  by  the  said  CD.  &  Co.,  Limited,  to  tho  depen- 

dants of  the  said  A.B.  in  respect  of  the  injury  caused 

to  them  by  the  death  of  the  said  A.B. 
[ur  as  the  ease  maij  be] 
'i.  An  arbitration  under  the  above-mentioned  Act  is  hereby  requested 
betwceu    E.F.  ,  tho    legal   personal   representative  of  tho   said 

A.B.  ,  acting  on  behalf  of  the  dependants  of  tho  said  A.B.  , 

[(>/•  between  E.F.  ,  a  dependant  of  the  said  A.B.  ]  and  tho 

HP.id  CD.  &  Co.,  Limited,  ,  and  G.H.  ,  who  claims  or  may 

be  entitled  to  claim  to  be  a  dependant  of  the  said  A.B.  , 

\or  as  the  ease  may  be ;  see  Riil<\  4] 
for  tho  settlement  of  the  said  question  [or  questions]. 
4.  Particulars  are  hereto  appended  [or  annexed]. 

Particulars. 

1.  Name  and  late  address  of  deceased  workman. 

2.  Name,  place  of  business,  and  nature  of  business  of  respon- 
deut  from  whom  compensation  is  claimed. 

3.  Nature  of  employment  of  deceased  at  time  of  accident,  and 
whether  employed  under  respondent  or  under  a  contractor  with 
him.  [If  emphiyed  under  a  contraetor  ivlui  is  not  a  resitondcnt, 
iiamc  and  phcc  of  business  of  contrnctor  to  be  stated.] 

4.  Date  and  place  of  accident,  nature  of  work  on  which  deceased 
was  then  engaged,  and  nature  of  accident,  and  cause  of  injury. 

5.  Nature  of  injury  to  deceased,  and  date  of  death. 

6.  Earnings  of  deceased  during  tho  three  years  next  preceding 
the  injury,  if  be  had  been  so  long  in  the  employment  of  the 
employer  by  whom  ho  was  immediately  employed,  or  if  tho 
period  of  his  employment  had  been  less  than  tho  said  throe 
years,  particulars  of  his  average  weekly  earnings  during  the 
period  of  his  actual  employment  under  the  said  employer. 

7.  .\mount  of  weekly  payments  (if  any)  made  to  deceased 
under  the  Act,  and  of  any  lump  sum  paid  in  redemption  thereof. 

8.  Name  and  address  of  applicant  for  arbitration. 

9.  Character  in  which  applicant  applies  for  arbitration,  i.e. 
whether  as  legal  personal  representative  of  deceased  or  as  a  de- 
pendant, and  if  as  a  dependant,  particulars  showing  how  he  is  so. 

10.  Particulars  as  to  dependants  of  deceased  by  whom  or  on 
whose  behalf  the  application  is  made,  giving  their  names  and 
addresses,  and  descriptions  and  occupations  (if  any),  and  thoir 
relationship  to  tho  deceased,  and  if  infants,  their  respective  ages, 
and  stating  whether  they  were  wholly  or  partially  dependent  on 
the  earnings  of  the  deceased  at  the  time  of  his  death. 


Workmen's  roMPKXsATiox  Ritlks,  1907  1909.    779 
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11    Particulars  as  to  any  persons  claiming  or  who  may  bo  ' 
entitled  to  claim  to  be  dependants,  but  as  to  whose  claim  a 
question  arises,  and  who  are  therefore  made  rcspondonts,  with 
their  names,  addresses,  and  descriptions  and  occupations  (if  any)- 

12.  Particulars  of  amount  claimed  as  compensation,  and  of 
the  manner  in  which  the  applicant  claims  to  have  such  amount 
aiiportioned  and  applied.  ,        .,     ^  a  .,i  , 

13    Date  of  service  of  statutory  notice  of  accident  on  respondent  1 
from  whom  compensation  is  claimed,  and  whether  given  before 
deceased  voluntarily  left  the  employment  in  which  ho  was  injured, 
r  I  copii  of  tlw  notice  to  be  annexed.'] 

11.  If  notice  not  served,  reason  for  omission  to  licrve  same. 

The  names  and  addresses  of  the  applicant  and  his  solicitor  are  : 
Of  the  Applicant, 
Of  his  Solicitor,  ,     ,     ,     ,  j     -.i,  .i  : 

The  names  and  addresses  of  the  respondents  to  be  served  with  tin., 

application  are : 

CD.  &  Co.,  Limited. 

G.H. 

Dated  this  day  of  .  .  »„„i!„„„f 

(Signed)  Applicant. 

[Or, 

Applicant's  Solicitor,] 


Form  3. 

Application  for  Arbitration  as  to  who  are  Dependants,  or  as  to  the 
Amonnt  payable  to  each  Dependant,  where  the  Total  Amount  payable 
as  Compensation  to  the  Dependants  of  a  Deceased  Workman  has 
been  agreed  or  ascertained. 

In  the  County  Court  of  holden  at  . 

In  the  matter  of  the  Workmen's  Compensation  .A.ct,  1906. 

No.  of  Matter 
In  the  matter  of  an  Arbitration  between 
E.F., 


of  (address) 
(dcscrijttion) 


and 


Applicant, 


CD.  &  Co.,  Limited, 
of  (address) 

(descrij^lion) 
and 
G.H., 

of  (address) 
(descrix>tion) 
J.K., 

of  (address) 

(description) 
and 
L.M., 

of  (address) 
(dcscrii)tion) 
[or  as  the  case  vuiy  be ;  see  Hide  5.] 
1    On  the  day  of  personal  injury  by  accident  arising  out  of 

•vud  in  the  course  of  his  employment  was  caused  to  A.B..  ,  late  of 

,  deceased,  a  workman  employed  by  CD.  &  Co.,  Limited,  lor 


Respondents. 


I 
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i 
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for  the  execution 
f  the  death  of 


l! 


by  ,  a  contractor  with  CD.  &  Co.,  Limited, 

<]f  work  undertaken  by  them,]  and  on  tlio  day 

th(^  said  A.H.  resulted  from  the  injury. 

2.  Tlie  amount  of  romponsation   payable   by  the  said   CD.    it   Co., 
Limited,  to  tliedcpendant'^  of  the  >aid  .\.U.  under  the  abovo- 

mcntioncil  .\<t,  in  respect  of  the  injury  caused  to  them  by  tho  death 
of  llu'  said  .\.B.  has  been  af,'rceil  [ar  ascertained],  but  a  question 

has  [iir  (juestions  have]  arisen 

[hen'  stah'  the  qiirslitinx,  siircifi/iini  oiih/  thoai'  which  have  arisen  ;  e.g.]    ■ 
((()  as  to  who  arc  dependants  of  the  said  A.H.  within  the  meaning 

of  the  al)OVe-meutioned  .\ct ;  or 
{>>)  as   to  the  apportionment  and  application  of   tho  compensation 
payable  to  the  dependants  of  tho  said  A. 13.  , 

[or  (IS  the  eiise  vnnj  be.\ 
:!.  An  arbitration  under  the  above-mentioned  Act  is  hereby  requested 
between  V..V.  ,  the  legal  personal  representative  of  the  said  A.M. 

acting  on  behalf  of  X.O.  I'.Il.  etc.,  depemlants  of  the  said 

A. 15.  [or  between  K.F.  X.O.  J'.K.  etc.,  dcpcndantsi 

of  tho  said  A.B,  ],  and  the  said  CD.  A  Co.,  Limited,  andG.H. 

J.K.  aud  L.Jf.  ,  who  are  or  claim  or  may  be  entitled 

to  claim  to  bo  dependants  of  the  said  .\.t'..  , 

[or  ((s  the  ease  iikii/  be  ;  see  Rule  5J 
for  the  si'ttlement  of  the  said  question  [ur  ([Uestions], 
4.  Particulars  are  hereto  appended  [o;-  annesedj. 


Particulars. 

1.  Name  and  late  address  of  deceased  workman. 
'J.  Xame  and  place  of  business  of  employer  by  whom  com- 
pensation has  been  paid  or  is  payable. 

3.  Date  of  accident  to  deceased,  and  dale  of  death. 

4.  Agreed  or  ascertained  amount  of  compensation  to  be  paid 
to  d(-pendants  of  deceased. 

5.  Particulars  a-  to  whether  the  compensation  money  is  still 
payable  by  the  employer  or  has  been  paid  by  him,  and  if  so,  to 
wliom,  and  in  whose  bauds  it  now  is. 

f).  Character  in  which  the  applicant  applies  for  arbitration,  i.e. 
whether  as  legal  personal  representative  of  deceased  or  as  a  depou- 
dant,  and  if  as  a  dependant,  particulars  showing  how  he  is  so. 

7.  Particulars  as  to  the  dependants  or  persons  claiming  to  ho 
dependants  by  whom  or  on  wliose  behalf  the  application  is  made, 
giving  their  names  and  addresses,  and  descriptions  and  occupa- 
tions (if  any),  and  their  relationship  to  the  deceased,  and  if 
infants,  their  respective  ages,  and  stating  whether  they  were 
or  claim  to  have  been  wholly  or  partially  dependent  on  the 
earnings  of  the  deceased  at  the  time  of  his  deatn. 

H.  The  like  particulars  as  to  any  dependants  who  are  made 
re?.pondents, 

[NOTK. — 7/  there  is  a  legal  personal  rejiresentative,  and  he  is 
j!o?  the  applieaitt  he  iniist  be  viade  a  resjiondent .} 

"J.  Particulars  as  to  any  persons  claiming  or  who  may  be 
entitled  to  claim  to  be  dependants,  but  as  to  whose  claim  a 
question  arises,  and  who  are  therefore  made  respondents,  with 
their  names,  addresses,  descriptions,  and  occupations  (if  any). 

10.  Particulars  of  the  manner  in  which  the  applicant  claims  to 
have  the  amount  of  compensation  apportioned  and  applied. 
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The  names  and  addresses  of  the  applicant  and  his  solicitor  arc  ; 

Of  the  Applicant, 

Of  his  Solicitor, 
The  names  and  addresses  of  the  respondents  to  be  served  with  this 
application  are : 

CD.  &  Co.,  Limited. 

G.H. 

I.K. 

L.M. 

[or  as  the  case  vtaij  be.] 

Dated  this  day  of 

(Signed) 

Applicant, 
[Or, 

Applicant's  Solicitor.] 


Form  4. 

Application  for  Arbitration  with  reiject  to  the  Compensation  payable 
in  respect  of  Expenies  of  Meaical  Attendance  and  Burial,  where 
Deceased  Workman  leaves  ao  Dependants. 

In  the  County  Courv,  of  holden  at 

In  the  matter  of  the  Workmen's  Compensation  Act,  190G. 

No.  of  flatter 
In  the  matter  of  an  Arbitration  between 
E.F., 


of  (addresa) 
(description) 

CD.  &  Co.,  Limited, 
of  (address) 

(description) 
and 
G.H., 

of  (address) 
(description) 


and 


Applicant, 


Respondents. 


1.  On  the  day  of  personal  injury  by  accident  arising  out  of 
and  in  the  course  of  his  employment  was  caused  to  A.13.  ,  late 
of              deceased,  a  workman  employed  by  CD.  &  c;o.,  Lnnited, 

[(„•  by  ,  a  contractor  with  CD.  &  Co.,  Limited.  ,  for  tlio 

execution  of  work  undertaken  by  them,]  and  on  the  day  of  the 

death  of  the  said  A.B.  resulted  from  the  injury. 

2.  The  said  A.B.  left  no  dependants  withm  the  meaunig  of 
the  above-mentioned  .\ct. 

3.  A  question  has  [or  Questions  have]  arisen 

[here  state  the  questions,  xpeeifyin^j  only  those  ichich  have  arisen ;  e.g.]— 

(a)  as  to  whether  the  said  A.B.  was  a  workman  to  whom  the 

above-mentioned  Act  applied  ;  or 

(b)  as  to  the  liability  of  the  said  CD.  &  Co.,  Limited,  to  pay 

compensation  under  the  above-mentioned  Act  in  respect  of 
the  reasonable  expenses  of  the  medical  attendance  on  and  the 
burial  of  the  said  A.B.  ;  or  ■    n        t 

(c)  as  to  the  amount  of  compensation  payable  by  the  said  CD.  >v  Co., 

Limited,  under  the  above-mentioned  Act  in   respect  of 

the  reasonable  expenses  ot  the  nteuieal  attendance  on  and  the 
burial  of  the  said  A.B.  ;  or 


r 
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(J)  iis  to    tho  appoitionmoiit  and   application  of  the  loiupoiisatioii 
puyal)lo  by  tho  said  ('.D.  &  Co.,  Liuiitod,  under  the  ahuvc- 

nieiitionod  Act   in  respect  of  tho   reasonahli)  expenses  of  tho 
medical  attendance  on  and  the  burial  of  the  said  A. 15. 
[or  as  the  casi'  may  ic] 

4.  An  arbitration  under  tho  above-mentioned  Act  is  hereby  requested 
between  V..V.  and  the  said  CD.  &  Co.,  Limited,  and  G.H. 

for  the  settlement  of  the  said  fiuostion  \tir  question-.J. 

5.  Particulars  are  hereto  appended  [or  annexed]. 

I'AltTIClM.AIlS. 

I.  Name  and  late  address  of  deceased  workman. 

•J.  Name,  place  of  business,  and  nature  of  business  of  respondent 
from  whom  lompensation  is  claimed. 

A.  Nature  of  employment  oi  deceased  at  time  of  accident,  and 
whether  employed  under  respondent  or  under  a  contractor  with 
him.  [7/  riiiiiioiicd  uiulrr  a  contractor  vlio  is  not  a  msimulcnl, 
iHimi'  and  iiliuc  nf  liiisiiu'.iH  of  contractor  to  be  ^7(/^'(^] 

4.  Date  and  place  of  accid(Mit,  natureof  work  on  which  deceased 
was  then  engaged,  and  nature  of  accident  and  cause  of  injury. 

5.  Nature  of  injury  to  deceased,  and  date  of  death. 
0.  Name  and  address  of  applicant  for  arbitration. 

7.  Character  in  which  applicant  applies  for  arbitration,  i.e., 
whether  as  legal  personal  representative  of  deceased,  or  as  a  person 
to  whom  expenses  in  respect  of  which  compensation  is  payable 
are  duo  ;  and  if  the  latter,  particuliirs  must  bo  given  of  the 
circumstances  under  which  tho  expenses  arc  claimed  to  be  duo 
to  tho  applicant.  ' 

H.  Particulars  as  to  any  other  persons  who  claim  that  expenses 
in  respect  of  which  compensation  is  payable  are  duo  to  them,  and 
who  are  therefore  made  respondents,  with  their  names  and 
addresses. 

9.  Particulars  of  amount  claimed  as  compensation,  and  of  the 
manner  in  which  the  applicant  desires  such  amount  to  be 
apportioned  and  applied. 

10.  Date  of  service  of  statutory  notice  of  accident  on  respon- 
dent from  whom  compensation  is  claimed,  and  whether  given 
before  deceased  voluntarily  left  tho  employment  in  which  he 
was  injured.     [•I  cojnj  of  the  notice  to  he  annexed.]  j 

II.  If  notice  not  served,  reason  for  omission  to  serve  same.        | 

The  names  and  addresses  of  tho  applicant  and  his  solicitor  arc  : 

Of  the  Applicant, 
Of  his  Solicitor, 
The  names  and  addresses  of  the  respondents  to  be  served  with  this 
application  are : 

CD.  it  Co.,  Limited. 

<;.H. 

Dated  this  day  of 

(Signed)  ,  Applicant. 

[Or, 

Applicant's  Solicitor.] 
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FoiiM  5. 

Application  for  Arbitration  with  respect  to  the  Review,  Termination, 
Diminution.  Increase,  or  Redemption  of  a  Weekly  Payment. 

Ill  the  County  Court  of  lioWoii  at 

111  tlju  iiiiUtcr  of  the  Workiiun's  Coinpousation  .\it,  VM6. 

No.  of  Matter 
lu  the  matter  of  iiu  Arbitration  between 
CD.  &  Co.  LiiiiiteJ, 
of  (r((/(//('.s.s) 

(itescrijitii'ii)  Applicants, 

and 
A.B.. 

of  {nddrcsx) 
{(loicription) 
[or  (IS  tlw  iiiw  ma;/  he  ;  nif  \ct,  Scbed.  1,  pars.  IC,  17]. 
An  arbitration   under  the  Worlvinen's   Compensation  Act,  190C,  is 
hereby  requested  between  CD.  &  Co.,  Limited,  and  A.B. 

[i)c  (IK  titf  case  mini  he ;  uv  Act,  Scbed.  1,  pars.  IC,  17]. 
with  respect  to  the  review  and  termination  \or  diminution,  increase,  or 
redemption,  as  tlir  case  ituiy  be]  of  the  weekly  payment  payable  to  the 
said  A.B.  under  the  said  Act  in  respect  of  personal  injury  caused 

to  him  by  accident  arising  out  of  and  in  the  course  of  his  employment. 
I'articiilais  are  hereto  appended  [oc  annexed]. 


Pauticilaus. 

1.  Name  and  address  of  injured  workman. 

2.  Name  and  place  of  business  of  employer  by  whom  com-  i 
pensation  is  payable.  I 

3.  Date  and  nature  of  accident.  | 

4.  Date  of  agreement,  decision,  award,  or  certificate  fixing 
weekly  payment,  amount  of  such  payment,  and  date  from  which  i 
it  commenced. 

5.  Relief  sought  by  applicants,  whether  termination,  diminu-  ' 
ticn,  increase,  or  redemption.  1 

C.  Grounds  on  which  termination,  diminution,  or  increase  is  I 
claimed.  1 

The  names  and  addresses  of  the  applicant:)  and  their  solicitors  are  : 
Of  the  Applicants, 
Of  their  Solicitor, 
The  name  and  address  of  the   respondent  to  be  served  with  this 
application  are : 

Dated  this  day  of 

(Signed), 

Applicants. 
{Or, 

Applicants'  Solicitor.] 
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Application  for  Arbitration  by  an  Injured  Matter,  Seaman,  Apprentice 
or  Pilot,  with  respect  to  the  Compeniation  payable  to  him. 

Ill  till-  CiJinav  Court  of  holJcu  iit 

111  tlio  inaltcr  of  tliu  Workmen's  Conipoiisation  Act,  lOOC. 

No.  of  ?.,atti;r 
111  the  matlor  of  an  Arbitration  botween 
A.li. 

of  (,(./,//•.•.«) 

(ili^cnjilinn)  ApplKaiit, 

iUlll 

The  owners  of  the  Sbii)  ••  "  Uespoiident-. 

1.  On  tlic  (lay  of  jior^onal  injury  by  ace  i(lfiitari>iiig  out  of 

and  in  the  course  of  bis  cniploymcnt  was  caused  to  A.H.  ,  tlio 

liia-ter  of  the  sliip  "  "  [or  li  seaiiian]  [I'f  an  approntice  to  the  sea 

service  or  an  apprentice  in  tlie  sea  fishiiiK  service]  and  a  ineiiiber  of  the 
crew  of  the  ship  "  "  li"'  a  piU)t  employed  on  the  ship  "  "j. 

•J,   A  (jucstion  lias  fm-  (Questions  have]  arisen 
r/iiwc  s7(//('  tlic  (iiti-f.liiiiis,  Kjn'i  ifiiiiii]  oiihi  tliosi-  ichkh  liuir  iirisiii,  I'.ij.j 

as  to  whether  the  said  A.H.  is  a  workman  within   the 

moaning;  of  the  above-mentioned  Act;  or 
as  to  the  lialiility  of  the  owners  of  the  said  ship  to  pay  com- 
pensation under  the  above-mcutione.l  Act  iu  respect  of  the 
said  injurv  ;  or 
as  to  tlie  amount  [oc  duration]  of  the  compensation  payable  by 
the  owners  of  tfie  said  ship  to  the  said  A.U.  under  the 

above-mentioned  -Act  in  respect  of  the  said  injury. 
[(ir  as  till'  ciisi'  mil!/  be] 
8.  All  arbitration  under  tbealiove-montioned  Act  is  hereby  requested 
between  the  said  A.H.  and  the  owners  of  the  said  ship  for  the 

settlement  of  the  said  question  [or  questions]. 
4.  Particulars  are  hereto  appended  [or  annexed]. 

Pauticulabs. 

I.  Name  and  address  of  applicant. 

•J.  Name  of  sliip  of  wliich  applicant  was  master  ^ic  of  the 
crew  of  which  applicnt  was  a  member  or  on  which  applicant 
was  employed  as  pilot,  at  time  of  accident,  and  port  of  registry. 

:!.  Nature  <jf  employment  at  time  of  accident. 

4.  1  )ale  and  jilace  of'a'cidcnt,  nature;  of  work  on  which  applicant 
was  tlien  eiiga^od,  and  nature  of  accident  and  cause  of  injury. 

").  Nature  of  injury. 

(■>.  Particulars  of  incapacity  for  work,  whether  total  or  partial,  ; 
and  (-.timatcd  duration  of  incapacity. 

7.  Average  weeklv  earnings  during  the  twelve  months  previous 
to  the  injury,  if  tlie  applicant  has  been  so  long  employed  under 
the  same  owners,  or  it  not,  during  any  less  period  during  which 
he  has  been  so  cmplovcd. 

8.  Avcnigo  weekly  aniouiit  whicli  the  applicant  is  earning  or 
is  alile  to  earn  in  soiiic  suitable  employment  or  business  after  the 
aii-ident. 

It.  I'ayincut,  allowance  or  benefit  received  from  employer 
during  the  period  of  incapacity. 

10.  Amomit  claimed  as  compensation. 

II.  Date  of  serviceof  statutory  notice  ofaecident,  and  whether 
given  i)efurc  applicant  vului:taiily  b-ft  the  employmcr.t  iu  which 
he  was  injured.     [-1  copy  of  the  notuc  to  lie  (uinvxed.\ 

12.  if  notice  not  served,  reason  for  omission  to  serve  same.        , 
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The  namf'M  and  addrossos  of  tho  applicant  and  his  solicitor  are : 
Of  tlio  Applicant, 
Of  his  Solicitor, 
Tho  nami)  and  address  of  tho  pnrson  to  ho  served  with  this  applii  atioti 
as  roprcsontinf?  tho  owners  of  the  ship  an,': 

[Sliitf  luiiiw  and  address  of  mnnnfiinq  iiwniror  manager,  or  of  mnstir  of 

s/ii/).     6'ir /iM/c  36(C). J 

(Signcii, 

Applicant. 
[Or 

Applicant's  Solicitor.^ 


Applicant, 


Respondents 


I'oitM  7. 

Application  for  Arbitration  by  or  on  behalf  of  Dependant!  of  Deceased 
Master,  Beaman,  Apprentice,  or  Pilot. 

In  tho  County  Court  of  holdon  at 

In  tho  luiittor  of  tho  Workmen's  Compensation  Act,  190C. 

No.  of  Matter 
In  tho  matter  of  an  Arhitration  between 
E.F. 

of  (iiildrrss) 
(deHcrii'tion) 

and 
Tho  owners  of  tho  Ship  "  " 

and 
G.13. 

of  (nddreK!)) 
{de^crijitioyi) 

[or  as  the  case  may  he  ;  sec  Riik  4.] 

1.  On  tho  day  of  personal  injury  by  accident  arising  out  of 

and  in  the  course  of  his  employment  was  caused  to  X.h.  late  of 

,  deceased,  the  master  of  the  ship  •'  "  [or  ii  seaman]'  ["'•  an 

ipprentico  to  the  sea  service  or  an  apprentice  in  the  sea-fishing  service  I 

and  a  member  of  tho  crow  of  tho  ship  ••  "  [or  a  pilot  employed  on 

tho  ship  "  "1.  and  on  tho  day  of  the  death  of  the  said 

.\.B.  resulted  trom  tho  injury. 

[oi-  1.    The  ship  ■■  "  which  left  the  port  of  on  or  about  tlic 

day  of  ,  was  lost  with  all  hands  on  or  about  the  dav  of 

[or  was  last  heard  of  on  or  about  the  day  of  and  is 

believed  to  have  been  lost  with  all  hands.] 

When  the  said  ship  left  the  said  port  A.B.  ,  late  of  was 

the  master  thereof  [or  p.  seaman]  or  an  apprentice  to  the  sea  service  or  an 
apprentice  in  the  sea-tishing  service]  and  a  member  of  tho  crew  of  tho 
said  ship  [or  a  pilot  employed  on  the  said  ship.] 
'2.  X  question  has  [or  Questions  have]  arisen 
[here  state  the  questions, specif yinr;  o-.ly  those  which  have  arisen;  e.q  1— 

(a)  as  to  whether  the  said  A.B.  was  a  workman   within  the 

meaning  of  the  above-mentioned  Act ;  or 

(b)  as  to  the  liability  of  the  owners  of  the  said  ship  to  pay  compensation 

under  the  above-nientionod  Act  to  the  dependants  of  the  said 
A.B.  in  respect  of  the  injury  caused  to  them  by  the  death 

of  tho  said  .\.B.  ;  or 

(c)  as  to  tho  amount  of  compensation  payable  by  tho  owners  of  the 

said  ship  to  tho  dependants  of  tho  said  .V.B.  under  tho 

above-mentioned  .Act  in  respect  of  tho  injury  caused  to  them 
by  the  death  of  the  said  A.B.  ;  or 

(d)  as   to   who   are  dependants   of  the   said  A.B.  within   tho 

meaning  of  the  above-mentioned  kct ;  or 
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((•)  at)  to  the  apiiortionincnt  and  application  of  tho  comprnsation  pay- 
abln  by  tliu  owthtk  of  the  naid  tihip  to  tho  dcpeudantH  of  the 
Faid  A.H.  in  riwpert  it  tho  injury  iauncd  to  them  by  tho 

death  of  thr  said  A.U. 

[(II-  as  thr  case  may  he.} 

;i.  An  arbitration  undrr  tiio  al>ovi!-nientioncd  Art  in  licrcby  rcqucRtcd 

between  K.K.  ,  the  legal  perHoual  reprcKeutative  of  the  Haid  A.H. 

[or  between  K.K.  ,  a  dependant  of  the  Haid  A.H.  ]  and 

tho  owners  of  tho  Haid  ship,  and  Ct.B.  ,  who  elairas  or  may  bo 

entitled  to  eluim  to  be  a  dependant  of  the  naid  A.B. 

[or  (js  the  casi'  may  be ;  see  Utile  4.] 
for  the  HCttlonient  of  the  naid  question  [or  questions], 
4.  Particulars  are  hereto  appended  [or  uunoxedj. 

PARTICLT.ins. 

1.  Name  and  lato  address  of  master,  Noaman,  apprentice,  or 

pilot. 

'2.  Name  of  ship  of  which  deceased  was  master  [or  of  the  crow 
of  which  deceased  was  a  iuenil)er  or  on  which  deceased  was 
employed  as  pilot]  at  time  of  accident  or  loss  of  ship,  and  port  of 
registry. 

3.  Nature  of  employment  at  time  of  accident  or  loss  of  ship. 

4.  Date  and  place  of  accident,  nature  of  work  on  which  deceased 
was  then  engaged,  and  nature  of  accident  and  cause  of  injury  for 
date  and  place  when  and  where  ship  was  lost  or  is  deemed  to  have 
been  lost], 

Tt.  Nature  of  injui  y  to  deceased  and  date  of  death  [or  date  when 
Khip  was  lost  or  is  deemed  to  have  been  lost]. 

G.  Earnings  of  deceasi^d  during  the  throe  years  next  preceding 
the  injury  or  date  of  loss,  if  he  had  Iwen  so  long  employed  under 
the  Kamo  owners,  or  if  tho  period  of  his  employment  had  been 
loss  than  tho  said  three  years,  particulars  of  his  average  weekly 
earnings  during  the  period  of  actual  employment  under  the  said 

owners.  ,  ,       , 

7.  Amount  of  weakly  payments  (if  any)  made  to  deceased  under 
the  Act,  and  of  any  lump  sum  paid  in  redemption  thereof. 

8.  Name  and  address  of  applicant  for  arbitration. 

9.  Character  in  which  applicant  applies  for  arbitration,  i.e., 
whether  as  legal  personal  representative  of  deceased  or  as  a 
dependant,  and  if  as  a  dependant,  particulars  showing  how  he 

10.  Particulars  as  to  tho  dependants  of  deceased  by  whom  or 
on  vvhose  behalf  tho  application  is  made,  giving  their  names  and 
addresses,  and  descriptions  and  occupations  (if  any),  and  their 
relationship  to  the  deceased,  and  if  infants,  their  respective  ugcs, 
and  stating  whether  they  were  wholly  or  partially  dependent  on 
the  earnings  of  the  deceased  at  the  time  of  his  death. 

11.  Particulars  as  to  any  persons  claiming  or  who  may  be 
entitled  to  claim  to  be  dependants,  but  as  to  whose  claim  a  question 
arises,  and  who  are  therefore  made  respondents,  with  their  names, 
addresses,  and  descriptions  and  occupations  (if  any). 

12.  Particulars  of  amount  claimed  as  compensation,  and  of 
the  manner  in  which  the  applicant  claims  to  have  such  amount 
apportioned  and  applied. 

13.  Date  of  service  of  statutory  notice  of  accident,  and  whether 
Riven  before  detea-f  •!  vr.lnTitnrily  left,  the  employment  in  which 
he  was  injured.     [A  eo/iy  of  the  notice  to  lie  tiiuie.re<l:\ 

14.  [If  notice  not  served,  rea:^on  for  omission  to  serve  same.  J 
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The  namcH  and  uddroi^'s  of  tho  api>lii;.iiit  and  his  ^^oli^•itor  uro  : 
( )(  tho  Applicaut, 
Of  hi»  Solicitor, 
Tho  nainos  aud  addrosso*  of  tho  rcxpoiidoiits  to  bo  norvcd  with  this 
application  aro : 
Ah  roproHontiiig  tlio  ownuM  of  ttic  ship 

\Slntc  tiattic  itnd  uddirsH  of  mmuigituj  oiciwr  nr  mmuvjrr,  or  of  nuiitUr 
ofMi>.     See  Iliilc  3C  (fi).] 

uiidC.M., 

Dated  this  day  of 

(Siguod)  Applicant. 

[Or 

Applicant's  Solicitor.] 


Form  S. 

Application  for  Arbitration  where  Beenrity  has  been  given  on  behalf  of 
the  Owneri  of  a  Ship  under  Section  11. 

In  the  County  Court  of  holdon  at 

In  the  matter  of  tho  Workmen's  Compensation  Act,  1906. 

No.  of  Mutter 
In  tho  matter  of  an  Arbitration  between 
A.B. 

of  {iidil ii'ss) 

(drsiiiption)  pplieant, 

and 
(luimr.i  mil  iijhlri-sni'S 
of  persons  i/iciwj 
securitu)  Respondents. 

1.  On  the  day  of  personal  injury  by  accident  arising  out  of 
and  in  the  course  of  his  employment  was  caused  to  A.B.  .  •  °'  • 
and  the  said  A.B.            claims  that  the  owners  of  tho  ship  " 

arc  liable  under  tho  Workmen's  Compensation  Act,  1906,  to  pay  com- 
pensation in  respect  of  tho  said  injury. 

2.  The  respondents  have  given  security  to  abide  tho  event  of  any  pro- 
ceedings that  may  be  instituted  in  respect  of  the  said  injury,  and  to  pay 
Kuch  compensation  and  costs  as  may  bo  awarded  thereon. 

3.  A  question  has  [o;-  Questions  have]  arisen 

[lierc  state  tlu:  questions,  .ipecifyiiKj  onlj  titose  which  have  arisen,  e.g.]— 
(a)  as  to  whether  the  said  A.B.  is  a  workman  to  whom  tho 

above-mentioned  Act  applies ;  or 
(6)  as  to  tho  liability  of  the  ownars  of  tho  said  ship  to  pay  compeusa- 

ticn  under  tho  above-mentioned  .\ct  in  respect  of  tho  said 

injury ;  or 
(c)  as  to  the  amount  [or  duration]  of  tho  compensation  payable  to  the 

said  A.B.  under  the  above-mentioned  .A.ct  in   respect  of 

the  said  injury. 

[or  as  the  case  may  be.'\ 

4.  An  arbitration  under  the  above-mentioned  Act  is  hereby  requested 
Vtween  the  =aid  AH.  and  the,  respondents  for  the  sottleme'it  of 
the  said  question  [or  qucitionsj. 

.").   I'articuhirs  are  lieieto  appended  [or  annexed  \ 


rxs 


Al'I'KMilX    N. 


I'Amicn.Ans. 

[//ill'  iiisiit  jiailii  iiliirs  of  tin  iinistiiiicr.i  inuli  r  irhiili  the  ni'i>!iriitiiiii 
is  iiuiili  .  iiiul  11/  till'  nliil  III-  iim/i  (■  ti-lnch  lliv  iii>jiliittnt  1  liiims,  ailii/iliiij 
till'  i<iiiliiiiUirs  ill  till'  I'liiiilinij  /onus  liillif  cticiimalitucin  »/  the  idsr.] 

The  iinnii'M  iiiiil  iiddrcHM's,  cic.  Ui»  in  Furtn  1.] 

NoTK.  This  fiiriii  til  III-  iiiliiiifiil  IIS  nijitirnl  tn  nn  iiiijiliinlion  for 
arliilnituin  as  In  tic  11  n  tin-  iliiiindiinti  of  a  deccitsid  workitum  utul  the 
liisoHS  ijiviii'j  miiirilij. 


li  I 


if 


FOBM  9. 

ApplieatioD  for  Arbitrktion  by  Workman  diiablod  by  or  luipcndod 
on  aeeoant  of  haying  eontraeted  Induttrial  SitetM  coming  within 
Btetion  8. 

Id  till"  Coiiiity  Court  of  hoUlon  at  . 

In  till-  iimttiir  of  tijo  Workman's  (JoinpctiMiition  Act,  10()C. 

No.  of  Matter  , 

In  the  niatt(?r  of  an  Arbitration  bctvvcL'ii 


A.M. 


of  {iidilrrss) 

(ili-sciijilioii) 


and 


Applicant, 


CD. 


it  Co.,  Limiti'd, 
of  {<iftil nss) 

(iliscriiition)  Urspondcnts. 

1.  On  tlio  day  of  Mr.  ,   the  oortifying  surgeon  ap- 

pointed under  the  Factory  and  Workshop  Act,  I'.Wl,  for  the  district  of 
[or  Mr.  ,  one  of   the   medical  referers  appointed  by  tho 

Secretary  of  State  fur  tho  purposes  of  tho  Workmen's  Compensation 
Act,  l'J06,J  lertitied  that  .\.B.  of  was  siitlerinK  from 

,  a  diMase  coming  within  section  S  of  tho  Workmen's  Compen- 
sation .\ct,  IIKM),  and  was  thereby  disabled  from  earning  full  wages  at 
the  work  at  which  he  was  employed. 

[Or  1.  On  tho  day  of  ,  A.B.  of  was  in  pursu- 

ance of  special  rules  [or  regulations]  made  under  tho  Factory  and  Work- 
shop .\ct,  1901,  suspended  from  his  usual  employment  on  account  of 
his  having  contracted  ,  a  disease  coming  within  8ection  ft  of  tho 

Workmen's  Compensation  .\ct,  190fi.j 

•2.  The  said  A.B.  alleges  that  the  above-mentioned  disease  is 

due  to  the  nature  of  his  employment  in  [rfi'.srnfif  employment  \, 

and  that  he  was  last  employed  in  such  employment  within  the  twelve 
months  previous  to  tho  date  of  disablement  or  suspension  by  CD.  &  Co., 
Limited,  of 

3.  ,\  question  has  [or  Questions  have]  arisen 
[lirri'  ktali'thr  qii'-ntions,  specif i/iiifi  only  tliosc  which  have  arisen,  e.g.]   - 
{a)  as  to  whether  the  said  A.B.  is  a  workman  to  whom  tho 

Workmen's  Compensation  .\ct,  ltK)6,  applies  ;  or 
as  to  the  liability  of  the  said  CD.  &  Co.,  Limited,  to  pay 

compensation  under  the  Workmen's  Compensation  Act,  lUOii, 
in  respect  of  the  said  disease  [or  suspension  j ;  or 
(1 )  as  to  whether  the  said  disease  was  in  fact     ^ntractod  whilst  the 
said  .\.H.  was  in  the  employment  of  tho  said  CD.  <t  Co., 

Limited,  ;  or 

{d)  as  to  whiither  the  said  dise.ase  is  d'.'.e  to  the  iiaturi!  of  the  employ 
ment  of    the    said   A.B.  under   the    said   CD.    &    Co., 

Limited,         ;  or 


lb) 


WonKMKN's   <'oMfKNs.\T>(>\    III  I.Ks,    |{X»7_|n()f).      7s!( 

(<)  us  to  t hi!  iiniimiit  >»■  iluriilicirii  of  tlio  r.)iini«-tis«ti,>ii  puyul.li!  l,y 
llic  MiidC.I).  A  (.o,,  Limit  J,  to  tho  said   A.H. 

uiia.r  tho  Worljiui'tiH  Compoiisatioii  Act,   I'JOO,  in  ruHiH^it  ol 
tbu  said  dist5ah(-. 

I'T  im  llii'  iiin,'  miiij  ill .] 
4.  All  arhitriilioii  iiiidLT  tlio  iilnvo-mintioiiid  Ait  \*  hcrcliy  ri.iuL-.liil 
lHawci..u  thi- said  A.U.  and  t'lo  said  CIV  A  Co.,  Limited,  l„r 

ihi)  siiitluiiu'iit  of  tht!  said  quistioii     n-  nucstioii-  |. 
&.   I'artiLiiliirH  aro  iicrcto  appciu'cd  [or  uimcxtd'. 


I'Anricfi-Aua, 


\.  Name  and  addruss  of  applicaut. 
2.  Narai!,    jdaco    of    husinoas,    an 


.    and    nature    of    husincsn    of 
rusuondents. 

3.  Nature  of  omployiriciit  of  applicaut  under  rcspoudouts  to 
which  the  disease  was  duo, 

4.  Nature  of  disease. 

'>.   Date  of  disablcmeut  or  sUspensiun. 

tj.  Name  and  addresses  of  all  other  employers  bv  whom  appli- 
I  uut  was  employed  in  the  same  employment  during  the  twelve 
months  previoUfi  to  date  of  disablement  or  suspens 

1.  Particulars  of  ineapai  ity  for  worl<,  whether  tt 
stimated  duration  of  ineapacitv 


ion. 
total  or  partial, 


■S.  AveruHe  Weekly  earninK^  during  the  twelve  months  previous 
t'l  dat.'  of  'isalilementor  suspension,  if  tlie  applicant  has  li.en  ko 
loii«  en..  '  under  respondents,  or  if  not,  during  any  less  period 

duriiji;  wli        he  has  been  so  tmployiil. 

:».  Averuo.j  Weekly  amount  which  the  applicant  is  earning  or  is 
alile  to  earn  in  some  sf^'.ahlu  euiploymeut  or  business. 

111.  I'ayiuent,  allowance,  or  beuctit  received  from  employer 
during  period  of  incapacity. 

1 1 .  .Vmount  claimed  as  "compensation. 

l:i.  Date  of  service  of  statutory  notice  of  disablement  or 
suspension  on  respondents.     [A  cujnj  ,,f  the  lujiicc  to  br  aniux:(l.] 

13.  If  notice  not  served,  reason  for  omis>ion  to  serve  same. 

The  names  and  addresses,  etc.  ins  in  Funn  1.] 


FoiiM  10. 

Application  for  Arbitration  by  or  on  behalf  of  Dependants  of  Diteaied 
Workman  whose  death  has  been  caused  by  Industrial  Disease. 
In  the  County  Court  of  holden  at 

In  the  matter  of  the  \Vorkmen'.s  Compensation  Art,  1SK)C. 
^      ,  No.  of  Matter 

In  the  matter  of  an  Arbitration  between 
E.P. 


of  (address) 
{description) 


and 


Applicant, 


CD.  &  Co.,  Limited, 
of  {address) 
{de.icri2>tion) 
and 
G.H. 

of  {address) 
{description) 

[or  as  t':c  case  may  6. 


sec  Rule  i.] 


Respondents. 


Ill 


?J0 


Am: MUX  N. 


If 
"  i 


1.  On  the  dav  of  Mr.  the  cc-tifyiut;  surgeon  under 
the  Factory  and  W^rk^hop  Act,  I'JOl,  for  the  district  of  [or 
Mr.  "one  of  tlie  niidical  referees  appointed  by  the  Secretary  of 
State  for  the  purposes  of  tlio  Worltmen's  Compensation  Act,  I'JOfi,] 
certilied  that  A.M.  of  was  suffering  from  ,  a  disease 
coming  within  section  8  of  the  Workmen's  Compensation  Act,  190G, 
and  was  therel)y  disiU)led  from  earning  full  wages  at  the  work  at  which 
lie  was  employed  ;  and  on  the              day  of             the  said  A.B. 

died,  his  death  being  caused  hv  the  said  disease. 

[O/l.  Outho  day  of  A.B.  of  was  in  pur- 

suance of  special  rules  [ur  regulations]  made  under  the  Factory  and 
Work>hop  .\ct,  I'JOl,  suspended  fwinhis  usual  employment  on  aecomit 
of  his  having  contracted  ,  a  disease  coming  within  section  8  of 

the  Workmen's  Compensation  Act,  I'JOC,  and  on  the  day  of 

the  said  A.B.  died,  liis  death  being  caused  by  the  said  disease.] 

[()/•  1.  On  the  day  of  A.B.  late  of  died,  hia 

death  being  caused  by  "  ,  a  disease  coming  within  section  8  of  the 
Workmen's  Compensation  .Act,  I'.KXj.] 

2.  The  applicant  alleges  that  the  above-mentioned  disease  was  due  to 
the  nature  of  the  employment  of  the  said  .\.B.  in  [describe 
imployment],  and  that  he  was  last  employed  in  such  employment  within 
the  twelve  months  previous  to  his  disablement  or  suspension  [or,  if  the 
workman  died  iritliont  Uav.incj  nhtained  a  eertitiente  of  din<ilile>wiU,  or 
Viis  nut  (it  the  lime  of  /iix  deallt  in  reeeipt  of  ii  ireehlif  payment  on  aaoitnt 
of <lis(ilil<me'-t,  within  the  twelve  months  previous  to  his  death]  by 
C.l).  &  Co.,  Limited,               of 

3.  .\  question  has  [or  Questions  havej  arisen 

[here  state  the (jiiestion^,  specifying  only  tliose  which  have  arisen,  e.g.]  - 

{a)  as  to  whether  the  said  A.B.  was  a  workman  to  whom  the 

Workmen's  Compensation  Act,  I'JOC,  applied  ;    ur 

(I,)  as  to  the  liability  of  the  said  CD.  it  Co.,  Limited,  to  pay 

compensation  under    the    Workmen's    Compensation  .-Vet, 
I'JOC,  to  the  dependants  ot  the  said  A.B.  in  respect  of 

the   injurv    caused    to    them    by    the   death  of   the    said 
A.B.  "    ;    vr 

((}  as  to  whether  the  said  disease  was  in  fact  contracted  whilst  the 
said  .\.B.  was  in  the  employment  of  the  said  CD.  & 

Co.,  Limited,  ;  or 

(d)  as  to  whether  the  said  disease  was  due  to  the  nature  of  the 
employment  of  the  said  A.B.  under  the  said  CD.  & 

Co.,  Limited,  ;  or 

(f)  as  to  whether  the  death  of  the   said  A.B.  was   in   fact 

caused  by  the  said  disease  ;  or 

(/)  as  to  the  aniount  of  jompensatiou  payable  by  the  said  CD.  & 
Co.,  Limited,  to  the  dependants  of  the  said  A.B. 

under  the  aliove-mentioned   .\ct  in   respect  of  the    injury 
caused  to  them  by  the  death  of  tlie  said  .V.B.  ;  or 

{g)  as  to   who  are   dependants  of  the  said  -V.B.  within  the 

meaning  of  the  above-mentioned  Act ;  or 

{h)  as  to  tlie  apportionment  and  application  of  the  compensation 
payable   by  the  said    CD.    &    Co.,  Limited,  to   the 

dependants  of  the  said  A.B.  in  respect  of  the  injury 

caused  to  them  by  the  death  of  the  said  A.B. 

[ci;-  as  tlie 'Case  may  be.] 

4.  An  arbitration  under  the  above-mentioned  .■\ct  is  hereby  requested 
between  K.F.  ,  the  legal  personal  representative  of  the  said  .A.B. 

,  acting  on   bi.'iialt  of  tiie  dependants  of  the  said  .A.B.  [or 

between  E.F.  ,  a  depend;' at  of  the  said  .A.B.  ,j  and  the  said 
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O.P.  &  Co.,  Limited,  and  (KH.  ,  who  claims  or  may  be 

eutitled  to  claim  to  be  a  dopeudaut  of  tlio  said  A.H. 
[or  ai  Vie  case  may  be  ;  sec  Rule  1] 

for  tiao  sottlemunt  of  the  said  question  [or  questions.] 
5.  I'articulars  are  hereto  appended  [or  annexed]. 


Particulars. 

1.  Name  and  late  address  of  deceased  worliman. 

2.  Name,  place  of  business,  and  nature  of  business  of  re- 
spondents from  whom  compensation  is  claimed. 

M.  Nature  of  employment  of  deceased  under  respondents  to 
which  the  disease  was  due. 

4.  Nature  of  disease. 

5.  Date  of  disablement,  and  date  of  death. 

C.  Earnings  of  deceased  during  the  three  years  next  preceding 
disablement,  if  he  had  been  so  long  in  the  employment  of  the 
respondents,  or  if  the  period  of  his  employment  had  been  less 
than  the  said  three  years,  particulars  of  his  average  weekly 
earnings  during  the  period  of  his  actual  employment  under  the 
respondents. 

7.  Names  and  addresses  of  all  other  employers  by  whom 
deceased  was  employed  in  the  same  employment  during  the 
twelve  months  previous  to  the  date  of  disablement. 

8.  Amount  of  weekly  payments  (if  any)  made  to  deceased  under 
the  Act,  and  of  any  lump  sum  paid  in  redemption  thereof. 

D.  Name  and  address  of  applicant  for  arbitration. 

10.  Character  in  which  applicant  applies  for  arbitration,  i.e., 
whether  as  legal  personal  representative  of  deceased  or  as  a 
dependant,  and  if  as  a  dependant,  particulars  showing  how  ho 
is  so. 

11.  I'articulars  as  to  dependants  of  deceased  by  whom  or  on 
whose  behalf  the  application  is  made,  giving  their  names  and 
addresses,  and  descriptions  and  occupations  (if  any),  and  their 
relationship  to  the  deceased,  and  if  infants,  their  respective  ages, 
and  stating  whether  they  were  wholly  or  partially  dependent  on 
the  earnings  of  the  deceased  at  the  time  of  his  death. 

12.  Particulars  as  to  any  persons  claiming  or  who  may  l)e 
entitled  to  claim  to  be  dependants,  but  as  to  whose  claim  a 
q\iestion  arises,  and  who  are  therefore  made  respondents,  with 
tlieir  names,  addresses,  and  descriptions  and  occupations  (if  any). 

13.  Particulars  of  amount  claimed  as  compensation,  and  of 
the  manner  in  which  the  applicant  claims  to  have  such  amount 
apportioned  and  applied. 

14.  Date  of  service  of  statutory  notice  of  disablement.  [A  copy 
of  the  notice  to  be  an)u^J:ed.^ 

Hi.  If  notice  is  not  servid,  reason  for  omission  to  serve  same. 
The  names  and  addresses,  etc.  [as  i)i  Form  2J. 
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FllUM   ]1. 

Application  for  Arbitration  where  Right*  of  Employer  against  Insurers 
are  transferred  to  Workman  under  Section  5. 

lu  iLo  Court  of  lioldou  at 

In  tue  matter  ut  tho  Woikiuen's  Compensation  Act,  I'.KJt:. 

No.  of  flatter     , 
In  the  matter  of  an  Arbitration  between 
A.B. 

of  (address) 
{dcscriiHion)  Applicant, 

and 
{nanw.  and  addnss  of 

Insuirin  Respondents, 

1.  On  the  day  of  ])ersonal  injury  l)y  accident  arising 

out  of  and  in  the  course  of  liis  employment  was  caused  to  A.B. 
a  worlimau  employed  liy  of         '    (name  and  address  of  t'iiij)loiifr), 

l^rhy  of  ,  a  contractor  with  (numr  and  address  of 

impUtyfr)    .or   the   execution   of   worl<   undertaken   l>v  him],  and   the 
said  A.K.  claims  that  the  said  (cmploiifr)  thereupon  became 

lialile  to  pay  compensation  under  the  Workmen's  Compensation  Act, 
I'.KMi,  to  the  said  A.B.  in  respect  of  such  injury. 

[Or,  irhcre  icfi'ldi/  paj/mi'nt  hiis  been  si-ttlrd, 

1.  Under  an  agreement  [ur  a  decision  or  an  award  nr  a  certificate] 
recorded  in  this  court  on  the  day  of  a  weekly  payment  of 

is  payable  by  of  {nunw  and  addr.sa  of  em'jiloiier)  to 

the  above-mentioned  A.U.  as  compensation  for  iiersonal   injury 

caused  to  the  said  A.B.  by  accident  arising  rut  of  and  in  the 

course  of  his  employment  as  a  workman  employed  bv  the  said 
(emi>loii,-r\  [or  by  of  ,  a  contracter"  with  the  said 

{tmploi/cr)  for  the  execution  of  work  undertaken  bv  him]  ] 

2.  The  respondents  are  insurers  of  the  said  "  (cxyitoycr)  in  rospcit 
of  his  [or  their]  liability  to  pay  such  compensation. 

H.  The  said  (ewplni/cr)  lias  l)ecome  a  bankrupt  [or  made  a  com- 

position or  arran^'ement  with  his  creditors]  [or,  if  the  employer  is  a 
eoinpany.  The  said  has  commenced   to  be  wound  up;  and  the 

rights  of   tlie  said  (emp'.oijer)  against  the  respondents  as  such 

insurers  in  respect  of  his  'or  theirj  liability  to  tlie  said  A.B.  have 

by  virtue  of  section  5  of  tlio  said  Act  been  transferred  to  and  vested  in 
the  said  A.B. 

4.  A  (juestion  lias  [or  (Questions  have]  arisen 
state  the  (/iie.stions,  specif i/iitg  only  those  whieh  have  arisen,  e.g.]  — 
as  to  whethiT  the  said   A.B.  is  a  workman  to  whom  the 

above-mentioned  .\ct  applies;  or 
as  to  the  liability  of  the  said  [employer)  to  pav  compensation 

under  the  above-mentioned  Act  in  respect  of  the  said  injurv;  or 
as  to  tlie  liability  of  the  respondents  as  such  insurers  as  aforesaid 
to  the  said  A.B.  ;  or 

(d)  as  to  the  amount  [or  duration]  of  the  liabilitv  of  the  respondents 
as  such  insurers  as  aforesaid  to  the  said  A.B, 
^or  as  the  case  may  he.'] 

5.  An  arbitration  under  the  above-mentioned  Act  is  licrebv  requested 
between  the  said  A.B.  and  the  respondents  for  tlie  settlement  of 


[here 
(") 

(■'-) 

('■) 


the  said  qiicstinn 


^l-^'-'thm 


Particulars  are  hereto  appended  [ur  annexed] 
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I'AUTICULAnS. 

{Hcrcinst  )l  particulars  cuntaininij  a  concise  staUitwnt  uf  tlu:  circum- 
stances under  which  the  application  is  vuidc,  and  of  all  matters  necessartj 
to  be  stated  in  order  to  bring  the  questions  to  be  settled  properly  before 
the  judge,  or  arbitrator,  and  of  tlie  relief  or  order  which  the  appliciint 
claims,  adapting  the  particulars  given  in  tlie  preceding  forms  Co  the 
circumstances  of  iJic  case.) 

The  names  and  addresses  of  the  applicant  and  his  b>.  xitor  are  : 
Of  the  Applicant, 
Of  his  Solicitor, 
The  name  and  address  of  the   respondents  to   he   served   witli    tliii 
application  are : 


i  )atud  this 


day  of 


(Signed) 
iOr 


Applicant. 


XoTK. -T/iis 
(irliitralion  as 
insurers. 


form  to  he 
betireen  ilu 


Appliciuit's  Solicitor.] 

adapted  an  required  to  an  aj>plie(itio}i  for 
dependants  vf   a  deceased    tcorl.man  (mil 


FoUM  1± 

Notice  to  Applicant  of  Day  upon  which  Arbitration  will  be 
proceeded  with. 

{lleadinq  fls  in  Jleiiuest  for  Arbitration.] 

Takk.  Notick  that  tbo  judj^c  of  this  court  [or  "SU.  l!ic  iii-l)itiator 

appointed  by  the  judge  of  this  court]  will  proceed  with  the  ailiitratioii 
iu  this  mutter  at  on  the  day  of  at  the  hour  ui 

o'clock  in  the  noon. 

Dated  this  dav  of 

To 
Of  Registrar. 


Form  13. 

Notice  to  Bespondent  of  Day  upon  which  Arbitration  will  be 
proceeded  with. 

[Heading  as  in  Re([uest  for  Arbitration.] 

Take  Xoticf,  that  the  judf,'e  of  this  court  [or  llr.  the  firbitr^itor 

appointed  by  the  judge  of  tlii-^  court]  will  proceed  with  the  arbitniliim 
applied  for  in  the  request  and  particulars,  a  sealed  copy  of  wliicli  is 
served  herewith  at  on  the  day  or  at  the  liour  of 

o'clock  in  the  noon  :  and  that  if  you  do  not  attend  either 

in  person  or  by  your  solicitor  at  the  time  and  place  above  mcntioui-d 
such  order  will  be  made  and  proceedings  taken  as  the  judge  [or  arbitrator] 
may  think  just  and  expedient. 

And  further  take  notice  that  if  you  wish  to  disclaim  any  interest  in 
the  subject-matter  of  the  arbitration,  or  consider  that  the  applicant's 
particulars  are  in  any  respect  inaccurate  or  incomplete,  or  desire  to 
bring  any  tact  or  document  to  tlie  notice  of  tlio  jiidxe  [or  arljitrator ',  or 
iuteud  to  rely  on  any  fact,  or  to  deny  (wholly  or  partially)  your  liability 


m 


?M 


ArrENUix  N. 


to  pay  Lompousalioii  under  the  Act,  you  must  file  with  me  an  answer, 
stating  your  name  and  address  and  the  name  and  address  of  your 
solicitor  (if  any),  and  stating  that  you  disclaim  any  interest  in  the 
suiiji'i-t-mattor  of  the  arbitration,  or  stating  in  what  respect  the 
applicant's  particulars  are  inaccurat'j  or  incomplete,  or  stating  concisely 
any  fact  or  document  which  you  desire  to  bring  to  the  notice  of  the 
judge  [ur  arhitratorj,  or  on  which  you  intend  to  rely,  or  the  grounds  on 
and  extent  to  which  you  deny  liability  to  pay  compensation. 

Such  answer,  together  with  a  copy  thereof  for  the  judge  [or  arbitrator] 
and  a  copy  for  the  applicant  and  for  each  of  the  other  respondents,  must 
be  filed  with  me  ten  clear  days  at  least  l)efore  the  day  of 

If  no  answer  is  filed,  and  subject  to  such  answer,  if  any,  the  applicant's 
particulaiv,  and  your  liability  to  pay  compensation  will  be  taken  to  be 
admitted. 

Dated  this  day  of 

To 

t)f  Uogistrar. 


i; 


li 


1 1 
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FoiiM  14. 

Answer  by  Respondents. 

[Not  to  be  prinU'il,  hut  to  be  lined  an  a  Pirceilrnt.] 
[Iltadinij  as  in  Ileqiiist  fur  Artiitiation.j 
Takk  Notici:   - 

That   til  !   ropondent,   (J. If.,  disclaims  any    nterest  in  the 

subject-matter  of  the  above  arbitration. 

That  thi!  respondents,  CD.  it  Co.,  Limited,  state'  that  the  appli- 

cant's particulars  filed  in  this  matter  are  inaccurate  or  incomplete  in 
the  particulars  hereto  ainiexcd. 

Or, 
That  the  respondents,  CD.  A  Co.,  Limited,  desire  to  bring  to 

the  notice  of  the  judge  [ur  arbitrator]  the  facts  stated  in  the  particulars 
hereto  annexed. 

Or, 
That  the  respondents,  CD.  it  Co.,  Limited,  intend  at  the  hearing 

of  the  arbitration  to  give  evidence  and  rely  on  the  facts  stated  in  the 
particulars  hereto  annexed. 

Or, 
That  the  respondents,  CD.  &  Co.,  Limited,  dmiy  their  liability 

to  pay  coiMpiiisation   under  th(!  Act  in  respect  of  the  injury  to   A.B. 
mentioned  in  the  applicant's  particulars,  on  the  grounds  stated 
in  the  particulars  hereto  annexed. 


i '  i-  iS       !    ! 


1  ir 


I'AUTICUr.AIiS. 

1.  J'lirluuliirs  ill  which  the  particulars  filed  by  the  Applicant  are 
inaccurate  ur  incomplete. 

•?.  Fiiet.i  ii-hieh  the  Respondents  desire  to  bring  to  the  notice  of  the 
J iidijc  [or  Arbitrator], 

That  the  applicant,  .\.B.  refuses  to  submit  himself  to  medical 

cNi.mination   as    required  Ijy    [or   obstructs    the    medical   examination 
required  by)  the  respondents.  CD.  it  Co.,  Tjimited,  in  .accordance 

with  paragraph  i  of  the  first  schedule  to  the  Act  [or  refuses  to  submit 
himself  for  examination  by  a  medical  referee  as  ordered]  [ur  obstructs 


Woukmkn's  Compensation  IUlks,  lU07-lilUl).    TJo 

ibo  cxaniinatiou   by  a   medical   referee   ordered   in   accordance    with 
paragraph  15  of  the  first  schedule  to  the  Act]. 

[ur  as  tlic  case  may  bc.'\ 

3.  Facts  which  the  R^siMndents  CD.  .1;  Co.,  Limited,  intend  to  give  in 
evidence  and  rely  on  at  the  hearing  of  the  Arbitration. 

That  notice  of  the  alleged  accident  \o>-  of  death,  disablement,  or  sus- 
pension] was  not  given  to  the  respondents  as  required  by  the  Act ;  or 

That  the  claim  for  compensation  was  not  made  on  the  respondents 
within  the  time  limited  by  the  Act ;  or 

That  a  scheme  of  compensation  [benefit  or  insurance]  for  the  work- 
men of  the  respondents,  C.I).  &  Co.,  Limited,  has  been  duly 
certified  by  he  Registrar  of  Friendly  Societies,  and  such  certificate  was 
in  force  at  the  date  of  the  alleged  accident,  and  the  said  CD.  it  Co., 
Limited,  contracted  with  the  applieant  A.M.  [or  with  the 
deceased  workman],  by  a  contract  which  was  in  force  at  the  date  of  the 
alleged  accident,  that  the  provisions  of  the  said  scheme  should  be 
substituted  for  the;  provisions  of  the  Act,  and  the  said  CD.  &  Co., 
Limited,  are  couseciuently  liable  only  in  accordance  with  the  said 
scheme. 

[or  (IS  tlic  case  may  be.] 


4.  a 

(i-) 

(ii.) 
(iii.) 

(iv.) 


(V.) 


(vi.) 


(vii 


rounds  on  which  the  Ile.^iiondents  deny  their  lAability  to  ixiy 
Compensation. 

That   the  applicant   A.B.  is   [or  the  deceased  workman 

was]  not  a  workman  to  whom  the  Act  applies  ;  or 

That  the  injury  to  the  apjilicant  [or  to  the  deceased  workman! 
was  not  caused  by  accident  arising  out  of  and  in  the  course 
of  his  employment ;  or 

That  the  injury  to  the  applicant  [or  to  tli'-  deceased  workman] 
was  attributable  to  the  serious  and  wilful  misconduct  of  the 
applicant  [or  of  the  deceased  workman],  and  did  not  result 
in  death  or  serious  and  permanent  disablement ;  or 

That  at  the  time  of  the  alleged  accident  the  applicant  [or  the 
deceased  workman]  was  not  Immediately  employed  by  the 
respondents,   but   was   employed  by  of  ,   a   con- 

tractor with  the  respondents  for  the  execution  by  or  under 
such  contractor  of  work  undertaken  by  the  respondents,  and 
the  accident  occurred  elsewhere  than  on,  in,  or  about 
premises  on  which  the  respondents  had  undertaken  to 
execute  the  work  or  which  were  otherwise  under  the  control 
or  managemcnl  of  the  respondents;  or 

That  the  injurj  to  the  applicant  [or  to  the  deceased  workman] 
was  caused  under  circumstances  creating  a  legal  liability  in 
a   person  other  than   the   respondents,   to  wit,  [natne 

and  address  of  such  j'erson]  to  pay  damages  in  respect  there- 
of, and  the  applicant  [or  the  deceased  workmanj  has  taken 
proceedings  against  that  person  and  has  recovered  damages 
from  him  ;  or 

i)i  case  of  industrial  disease. 

That  the  applicant  [or  the  decea.sed  workman]  at  the  time  of 
entering  the  employment  of  the  respondents  wilfully  and 
falsely  represented  himself  in  writing  as  not  having  pre- 
viously suffered  from  the  disease  mentioned  in  the  applicant's 
particulars ;  or 

That  the  disease  mentioned  in  the  applicant's  particulars  was 
not  contracted  whilst  the  applicant  [or  the  deceased  work- 
man] was  in  the  emidoyment  of  the  respondents  ;  or 


I) 

If  i 


I 


i 


If 
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Dii 


To  the 
To  the 
To  tlio 


ArrKNDix  N. 

)  Tliat  thi-  dUnVsc  mciitioiii'd  in  thn  applicniit's  particuUir;^  was 
not  (hit;  to  the  nature  of  the  ciuploynient  in  which  the 
iipplicant  [ill-  the  deieased  woilinianj  was  tiniiloved  by  the 
re-iiondents  ; 

[ill-  (IS  the  iiisc  111(11/  licl 
further  take  notiic,  tliat  the  iiamcb  and  addresses  of  the  said 
dents  and  their  solicitors  are  : 
of  the  Itespondeiits, 

C.I).  A  Co.,  Limited, 
of  tlicir  Solicitors, 
;ited  this  day  of 

(Signed) 

Solicitors  for  the  Respondents, 
Kesistrar  of  the  Court,  and  CD.  &  Co.,  Limited. 

.\pplicant,  .\.r,.,  and 
Uespondents 
«»;/,  luitniiiij  iliini). 


FOKM  15. 

Notice  by  Respondent  admitting  Liability,  and  submitting  to  an  Award 
for  Payment  of  a  Weekly  Sum,  or  paying  Money  into  Court. 

[Xot  to  he  printed,  but  to  lie  Kaed  an  a  I'yecedent.] 
[Heading  n.s  in  lleqiient  for  Arbitration.] 
Takk  Xotick- 

That  the  respondents,  CD.  it  Co.,  Limited,  admit  their  liability 

to  pay  compensation  in  the  above-mentioned  matter. 

And  they  hereby  sul)mit  to  an  award  for  payment  by  them  to  the 
applicant,  A.M.,  of  the  weekly  sum  of  such  weelily  payment 

to  commence  as  from  the  day  of  and  to  continue  during  the 

total  or  partial  incapacity  of  the  said  A.B.  for  work,  or  until  the 

same  shall  be  ended,  diminished,  increased,  or  redeemed  in  accordance 
with  the  \irovisions  of  the  above-mentioned  .-^ct. 

And  for  payment  by  them  to  the  applicant  forthwith  after  the 

award  of  the  amount  of  such  weekly  payments  calculated  from  the 
day   of  until  the  first  Saturday  [or  other  vsual  jxiii  (in;/] 

after  the  date  of  the  award,  and  for  the  payinent  thereafter  of  the  said 
sum  of  to  theapplicant  on  Saturday  [orother  iisuolpay  dai/] 

in  every  week. 

[Or,  And  the  said  CD.  &  Co.,  Limited,  herewith  pav  into  Court 

the  sum  of  t  in  satisfaction  of  such  liability.] 

1  'atcd  this  day  of 

(Signed) 

Solicitors  for  the  Kespoudents, 
To  the  Registrar  <.f  the  Court,  and  CD.  &.  Co.,  Limited. 

To  the  Ap[ilicant,  A.H.,  and 
To  the  Respondents 

(ifani/,  ittiminij  them). 


^^ 
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Kotiee  of  Filing  of  Babmiition  to 

an 

Award. 

\llra 

li»g  (1,1  in  Tli'iiurst  for  Ar 

bitralioit.] 

Takk 

KOTICK— 

That  tlic  rospondci 

ts,  C.I).  &  Co.,  Liniitod, 

IiaM 

tlii>^  (lay 

filed 

with  iiic  a  notice  (copy  of  which  is  sent  lierewith)  that  the  y  adiriit  Ihtir 
liahility  to  pay  compensation  in  tho  ahovc-nicntioncd  matter,  and 
suliinit  to  an  award  for  pavmcnt  hv  thorn  to  vcu  of  tin;  wceklv  sum 
of  .  ... 

If  you  elect  to  accept  such  weekly  sum  in  satisfaction  of  your  claim 
you  must  soud  to  the  registrar  of  this  Court,  and  to  the  said  C.I>.  it  Co., 
Limited,  a  written  notice  forthwith  by  post,  or  leave  such  notice 

at  tho  oltico  of  the  registrar,  and  at  the  residence  or  place  of  husiness 
of  the  said  C.H.  it  Co.,  Limited. 

If  you  send  such  notice,  the  judge  of  this  Court  will,  on  application 
made  to  him,  make  an  award  directing  payment  of  such  weekly  ^um  to 
you,  and  you  will  Ni  liable  to  no  further  costs. 

In  default  of  si  -h  notice,  the  arbitration  will  bo  proceeded  with  ; 
and  if  no  greater  weekly  payment  is  awarded  to  you,  you  will  Ik;  liable 
to  be  ordered  to  pay  the  costs  incurred  by  the  respondents  subse{juent 
to  the  receipt  by  you  of  this  notice. 

Dated  this  day  of  , 

Registrar. 

To  the  Applicant,  A.B. 


Form  17. 

Notice  of  Payment  into  Court. 

[Headiruj  as  in  Request  for  Arbitration.] 
Takk  Notice  - 

That  the  respondents,  CD.  &  Co.,  Limited,  have  tliis  dav  fdixl 

with  mo  a  notice  that  they  admit  their  liability  to  pay  compensation  in 
the  above-mentioned  matter,  and  they  have  paid  into  Court  the  sum  of 
£  in  satisfaction  of  such  liability. 

If  you  are  willing  to  accept  the  sum  so  paid  into  Court  in  satisfaction 
of  the  compensation  payable  in  the  above-mentioned  matter,  vou  must, 
send  to  the  registrar  of  this  Court,  and  to  the  said  CD.  &  Co., "Limited, 
and  to  the  other  respondents  [or,  wliere  this  notice  is  sent  to  a 
rcs/xmdent,  to  the  applicant  and  other  respondents],  a  written  notice 
forthwith  by  po-t,  or  leave  such  notice  at  the  office  of  the  registrar, 
and  at  the  residence  or  place  of  business  of  the  said  CD.  °&  Co.| 
Lin-  ited,  and  at  the  residence  or  \)\a,L^'  of  business  of  each  of  the 

other  respondents  [or  of  the  applicant  and  each  of  the  other  respondents'. 

If  you  and  all  the  other  respondents  [or.  If  you  and  the  applicant 
and  all  the  other  respondents]  send  ^ueh  iiotici',  and  agree  as  to  tho 
apportionment  and  application  of  the  said  sum  of  t  ,  the  judge 

of  this  Court  will,  on  application  made  to  hinv  make  an  award  for  sui'^h 
apportionment  and  application,  and  you  will  be  liable  to  no  further 
costs. 

If  you  and  all  the  other  respondents  [or.  If  you  and  the  applicant  and 
all  the  other  respondents]  send  such  notice,  but  do  not  agree  as  to  the 
apportionment  and  application  of  the  s,aid  sum  of  (;  ,  the  arbitra- 

tion will  be  proceeded  with  as  between  you  and  such  other  respondents 
[or,  as  between  the  applicant  and  yourself  and  such  other  respondents]. 
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In  ckfiiult  of  such  notice  boins  Hont  by  yon  and  all  the  otlior  respon- 
dents [or,  1>V  tho  applicant  and  voursclf  and  all  the  other  respondents  1, 
the  arbitration  will  be  procoudud  with  :  and  if  no  greater  amount  than 
the  said  sum  of  t  is  awarded  as  compensation,  the  parties  who 

do  not  send  such  notice  will  1..!  liable  to  be  ordered  to  pay  tho  costs 
incurred  bv  tho  respondents,  CD.  A  Co.,  Limited,  subsequent  to 

the  receipt  bv  such  parties  of  this  notice,  and  also  any  costs  incurred 
subse(iueut  to  the  receipt  of  this  notice  by  any  parties  who  send  notice 
of  their  willinfincss  to  accept  the  said  sum  of  £  in  satisfaction  of 

the  compensation  pavable  in  the  abovu-mentionod  matter. 

Dated  this  '  day  of  .  Kegistrar. 

To  the  .\pplicaiit  A.B., 

[or.  To  the  llespondent  G.l£.] 
(or  us  the  case  may  be). 


Form  18. 

Notice  of  Acceptance  of  Weekly  Sum  offered,  or  of  WiUingnesi  to 
accept  Sum  paid  into  Court. 

[,V()<  to  he  printed,  bill  to  he  itseil  nx  ii  I're.edent.] 
Ileudinj  as  in  He'piest  for  Arhitration.] 

That  the  applicant,  A.B.  accepts  tho  weekly  sum  offered  by  tho 

respondents,  C.D.  &  Co.,  Limited,  in  satisfaction  of  his  claim  in 

•,...   iibove-mentioned   matter   [or,    that   the   applicant    K.t.    lyr,   tho 
respondent  C.H.]  is  willing  to  accept  the  sum  of  .t  paul  mto 

Court  by  the  respond,,.nts,  C.D.  &  Co.,  Limited,  in  satisfaction  of 

the  conipeiisaliuu  i)ayabk 


But  the  applicant 


in  the  above-mentiuiied  matter.] 
[<!/■  the  said  respondent,  *>.H. 


will 
said 


app'lv"t"o"the  judj^e  to  include  in  his  award  an  order  directins  the 
respondents,  C.D.  &  Co.,  Limited,  to  pay  tlie  cost,s  properly 

incurred  bv  the  applicant  [or  tho  said  respondent  UM.  J 

before  the 'receipt  of  notice  of  the  offer  of  the  said  weekl:     em  [or  of 
notice  of  payment  of  the  said  sum  of  £  into  Court., 

Dated  this  day  of  .  (bigned)  ,  App'ici  nt, 

or 

To  the  Registrar  of  the  Court,  and  Kcspondent. 

To  the  Ke'  pondcnts,  C.D.  k  Co.,  Limited,  and 

To  the  Applicant,  .\.B.,  and 

To  the  Kespoudcnts  ()w??iiii;/  Uiem). 


Form  19. 

Application  for  Addition  of  Employer  as  Bespondent  under  Section  8, 

Sub-section  (1),  Paragraph  (c),  Proviso  (u). 

[:,o(  to  be  printed,  bid  to  be  used  as  a  Precedent.] 

[Hendinn  as  in  Request  for  Arbitration.] 

'^*That^t"he''respondents,  C.D.  k  Co.,  Limited,  allege  that  the 

disease  rn.nti..ned  in  the  applicant's  particulars  filed  in  this  matter  was 
infactcontraclea  winle  the  appiieant  :.-  iho  nrrra;..cd  uerkmati,  was 
in  the  emplovm,  nt  of  r,t  ,  and  not  whilst  in  th..  cmplo>- 

meiit  of  the  ;.aid  CD.  i<  Co.,  Limited. 


Woiikmkn's  (\)Ml•KN^^ATIoN  Ki  i.Ks,  1907-]  1)09.     7!»!> 

Aiifl  the  said  C.I),  it  Co.,  Liimitcd,  hereby  apply  for  an  order 

that  the  said  bo  joined  as  respondents  in  the  aiiovo  arbitration, 

and  if  necessary  for  an  adjournment  of  the  hearing  of  the  arbitration. 
Oatcd  tht^  day  of 

(Signed)  CD.  iS:  Co.  Limited. 

">■ 

Scerotarv. 

[Or 

Solicitors  for  tlic  Uespondents, 

CD.  <k  Co.,  Limited. 

To  the  Uegistrar  of  the  Court. 


FOBM  20. 
Ordar  adding  Bespondenti. 

[Heading  ns  in  Request  for  Arbilrntinn.] 

It  is  this  day  ordered  on  the  application  of  the  respondents,  CD.  &  Co., 
Limited,  that  of  bo  added  as  respondents  to   this 

ariiitration  [and  that  the  hearing  of  this  arbitration  l)e  adjourned  to 
tlie  day  of  at  o'clocli  in  the  noon]. 

Dated  this  day  of 

Registrar. 


Form  2L 
Notice  to  Applicant  and  Original  Respondents  of  Addition  of  Bespondenti. 

[ITeaditig  as  in  lieiiiia^t  for  Arbitration.] 
Takk  Notice— 

That  by  crdor  dated  the  day  of  it  was  ordered  on  the 

application  of  the  respondents,  CD.  &  Co.,  Limited,  (a  copy 

whereof  is  hereto  annexed),  that  of  be  added  as  respondents 

to  this  arbitration  [and  that  the  hearing  of  this  arbitration  bo  .idjourned 
to  the  day  of  at  o'clock  in  the  noon]. 

Dated  this  day  of 

Registrar. 
To  the  Applicant 

and 
The  Respondents, 
CD.  &  Co.,  Limited. 


FoiiM  22. 

Kotioe  to  Parties  who  a."<  added  as  Respondents. 

[Heading  as  in  Request  for  Arbitration.} 
To  ^lesars.  of  (address  and  de.seription). 

Take  Notice — 

That  by  an  order  of  this  Court,  dated  the  day  of  a  copy  of 

which  ordor  is  hereunto  iiniiexed,  together  with  a  copy  of  the  request 
:)iid  partirnhirK  filed  by  M;e  aii[i!i.-;it!l  in  t!ii-  )ii:>ttrr,  nr,d  »  rnpv  of  thp 
application  on  wliich  tlie  said  order  was  made,  you  were  ordered  to  bo 
added  as  a  respondent  in  the  above  arbitration. 


; 

J^MM 

I 

; 

1 

1 

> 

H 


II 

if 

If 


,,  I 


5  " 


Si  m  t 


An-KMiix  N. 


\iia  fiirtlicT  liikc  notico,  that  tlie  hcaritiKof  the  above  nrhitratioii  has 
1,0,11  .ii.i.oint.Ml  for  tlio  ilayof  at  oclo.kiti 

tl,,.  noon,  and  tliat  if  vou  do  not  att.n.l,  .  itli.T  ni  i.,'r-*on  or  by 

\our  -oli.  itor,  at.  tb,,  nint-bo\i-,'  al  upon  tbo  ibiv  and  at  tli,!  hour 

abov,-in,iiti,,n.'d  sn,h  ord<r  will  !>,•  n»ad.'  and  proii'.din^iH  tak,'!!  as  tlm 
in<l"f   ric  arbitrator!  niav  think  just  ami ''xpclii'iit. 

\nd  furib.-r  tak,'  notic,>,  that  if  vou  wish  to  disclaim  any  iiit<T,^si  m 
til,- subj,,  t-iuatt.T  of  thr  arbitration,  or  oonHid,'r  that  thi' appliiant  s 
iiarliiUiars  ar,'  in  anv  r,-~p>'(t  inaccurat,-  r.r  incoinpb'lo,  or  d.-sirr  to 
l.rin"  anv  fa.t  or  do.-unifnt  t.-  tho  notice  of  the  iiid;^.i  «r  arbitrator  lor 
iiiuiul  to  r.'lv  on  anv  fa,t,  or  to  deny  (wholly  or  partially)  your  lialMlity 
to  pavconipt-nsatiou'nnd.r  tl.,'  Act.  you  nuist  tilo  with  nv- an  answer, 
stain,"  vour  nam.-  and  nddivss  and  tlu'  name  and  address  of  your 
sornilor'  (if  anv),  and  statin),'  that  you  disclann  any  mterusl  in  tlm 
-ubi.'ct-inatterof  th,'  arbitration,  or  statitiK  in  wliat  respect  the  appli- 
<ant's  particulars  ar,'  inaicurate  or  in<'oniplete,  or  stating  concis,'ly any 
fa,t  or  docuiiM'iit  ■vhich  vou  desire  to  briiiK'  to  the  uotice  of  the  jurtKo 
,,/•  arbitrat,>ri,  or  .ii  which  vou  inti'iid  to  rely,  or  the  grounds  on  and 
extent  to  whiih  vou  deny  liability  to  pay  compensation. 

Such  answ.r,  to^.ther  with  a  copv  thereof  for  the  judjio  i  <»■  arbitrator  , 
and  a  <<.i>v  for  the  applicant  and  for  .ach  ,.f  the  other  respondents, 
must  b,-  tiled  with  me  ten  clear  davs  at  least  lielore  the  day  of 

If  no  answer  is  tiled,  and  subject  to  such  answer, 'f  any,  the  applicant  s 

particulars  and  your  liability  t,)  pay  conipeiisation  will  be  taken  to  Ih! 
admitted. 

Dated  this  day  of 

To  „     •  4 

Q£  Kcgistrar. 


Form  23. 

Kotice  by  Bespondent  to  Third  Parties. 

[Xvt  Id  br  piinti'd,  but  to  he  iisi-tl  as  a  I'lcci-dent.] 
[Ilcddtiig  nx  in  linjitist  for  Arbitiiitimi.] 

To  Mr.  ,  of  (dildrcss  and  dexiriittinn). 

Take  None  K-That  A.B.  of,  etc.,  ,  has  filed  a  request  for 

arbitration  (a  ,opv  whereof  is  hereto  annexed) as  to  the  amount  of  coiu- 
p.usation  pavabl,"  bv  the  respondents,  CD.  (fc  Co.,  Limited,  to  the 

said  A.B.        "     in  respect  of  personal  injury  caused  to  the  said  A.B. 
bv  accident  arising  out  of  and  in  the  course  of  his  emplovment. 

■   Or  That  i:.F.  of  has  filed  a  request  for  arbitration  (a  copy 

wher,-of  is  li,'rcto  aniiextxl)  with  respect  to  the  compensation  payable  to 
the  d.'pendants  of  A.B.  d.'ceasod,  in  resp.'ct  of  the  injury  caused 

t„  the  s^ii.l  d.qioudanls  bv  the  death  of  the  said  A.B.  whica  resulted 

from  injury  caused  to  tlie  said  A.B.  by  accident  arising  out  of  and 

in  the  course  of  his  employment.] 

[or  <(.s  tlir  ainr  nuni  be  ;  nee  forms  of  reqiirst  for  (trbilrntum.] 

The  r,-pon,lents,  C.I).  A:  Co.,  Limited,  claim  to  Iw  indemnified 

bv  vou  iinainsl  their  liabilitv  to  pav  such  compensation,  on  the  ground 
that  at  til,'  time  of  the  itijurv  in  nspect  of  which  compensation  is 
claiin.d  the  -aid  A.B.  was  not  immediately  employed  by  the  said 

CD.  A  Co.,  Limited,  but  was  cMuployed  by  you  in  tne  execution 

01  worn  Uhuet  Lilr.'-fi    lA   Trie  -ri?o   *  .   ir  -v  *.-o,,  I....I.— -I.  11  , 

of  which  the  said  CI),  i  Co.,  Limited,  had  contracted  with  you 

for  the  exeeutiou  thereof  by  or  under  you, 
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'"c,  on  till'  j.'rouii<l  tliat  tlip  injury  for  whirli  roniprnsiitioii  iMclainied 
wii-.  (•iiii>r(l  uiiilrr  I'irctiiii-tiiniis  (  rcatiiiK  ii  IcKiil  liiibility  on  your  part 
;././(/,  if  HI,  as  the  persons  wlio  have  Kiviii  Hocurity  in  respect  of  the 
lialii)itv  (if  the  owners  of  the  ship  "  "|  to  pay  (Uiniai^es  in  respect 

thi  reof]. 

Uir  HI  till'  riisr  vuii/  /«'.] 

'Or,    ill   C'lic   iif  indiiHtriil   dtir.nr,  Thi!    respondents    i'.U.    .t    (^i., 
Limited,  eluim    to    lie    entitleil    to    eontriliution    from   you    in 

respect  of  tlin  compensation  claimed  from  them,  on  the  (rro\nid  that  the 
disease  mentioned  in  the  a  iplicant's  partii-ulars  wan  of  sucli  a  nature 
as  t)  he  contracted  by  a  Rri  dual  process,  and  that  the  said  A.H. 
was  employed  by  yon  duriiiR  the  twelve  months  previous  to  the  date  ■•{ 
disablement  or  MUspeiision  in  the  employmont  to  tho  nature  of  which 
I  lie  disease  was  due.] 

And  lake  notice,  that  if  you  wish  to  dispute  tho  applicant's  claim  an 
against  the  respondents.  CD.  it  Co.,  lyimitcd,  or  your  liability  to 

the  siiid  respondents,  you  must  appear  before  tho  judye  nr  arbitrator) 
Hi  the  time  and  place  mentioned  in  the  notice,  a  copy  of  which  is 
hereunto  annexed. 

In  ili'fault  of  your  so  appearing  you  will  l)e  deemed  to  admit  tho 
validity  of  any  award  made  iu  tho  said  arbitration  as  to  any  matter 
which  tlie  ind^;e  Or  arbitrator]  has  jurisdiction  to  decide  in  such  arbi- 
tration as  between  the  applicant  and  the  res|)ondeuts.  CO.  it  Co., 
I.iiaited,  whether  sni'li  award  is  made  by  consent  or  otherwise, 

and  your  own  liability  to  indemnify  tho  said  CI),  it  Co.,  Limited 
[itr  to  contribute  as  above  mentioned). 

Hated  this  day  of 

(Signed) 
To 


of 


(-.T).  it  Co.,  LiMirr.n, 
}Jy 

Secretarv. 
[Or, 
Solicitors  for  the  Respondents, 
CD.  &  Co.,  Limited.] 


FonM  24. 

Award. 

[Note. — These  forms  are  intemlM  fur  itxe  in  ordinary  cases  only.  The 
award  in  an;/  special  case  must  be  scttU'd  undrr  Rule  28,  in 
accordance  icith  the  directions  given  by  the  judge  or  arbitrator.] 

(i.)  In  case  of  Application  by  Workman. 

^Heading  as  in  llequest  for  Arbitration.] 
Ilavins  duly  considered  tho  matters  submitted  to  me,  I  do  hereby 

make  my  award  as  follows  : — 

[Uere  insert  any  introductory  recitals  of  findings  on  which  the  award 

is  made  which  the  judge  or  arbitrator  may  direct.] 

1.  I  order  that  tho  respondents,  CD.  &  Co.,  Limited,  do  pay  to 
the  applicant,  A.B.,  the  weekly  sum  of  as  compensation"  for 
personal  injury  caused  to  the  said  A.  B.  on  the  davof  , 
by  accident  arising  out  of  and  in  the  course  of  his  employment  as  a 
workman  employed  by  the  said  respondents,  such  weekly  pavment  to 
commence  as  from  the  day  of  ,  and  to  continue  during  the 
total  or  partial  incapacity  of  the  said  A.B.  for  work,  or  until  the 
same  shall  be  ended,  diminished,  increased,  or  redeemed  in  accordance 
witli  the  provisions  of  the  above-mentioned  Act. 

2.  And  I  order  that  the  said  CD.  &  Co.  do  forthwith  pay  to  tho 

K.L.  ;;  K 


M 


mn 


Ai-niNPiN  N. 


li 


II 


li 


II 


Miiil  A. I!.  tlio  si'ni  (jf   l  iKiiiH  the  iuniiiiiil  uf  sudi  wirkly 

luiyincnts  calculatid  froin  tin'  diiy  «f  until  'lir  iliiy  nf 

!  Jirst  Siilinitiiii  III  iitlii  I  iisuiil  jxin  tlmj  iifti  r  ilntc  of  niniiil  \  iiiul  <io 
tliiTiiiftir  piiy  tliii  Miiil  Mini  of  to  tlir --oid  A.I'..  on  .'^iiturduy 

|iir  nlhtr  iimiiil  luni  ilnii]  in  iviry  wi'ck. 

;l.    And  I  ordiT  ilint  "tlii<  wiid  i.\1.  .t  Co.  do  [lay   to  tlii'  ns{ihtr;ir 

of  tliK  Court,  for  tlic  two  of  till'  n|iiilir;iiit,  lii-i  costs  of  and  iiicidrnt  to 
this  iirl)itr,itiiin,  suili  ro>ts,  in  di'tiiult  of  ii^jri^eiiiriit  lictui  m  the  parties 
lis  to  tlio  iiinount  tlirirof,  to  lie  tiixid  by  llio  ri'uislnir  iiiidrr  lohinin 
of  till'  simIi's  of  losts  ill  ii^i'  in  llm  County  tJourts,  and  to  \>o  paid 
liy  till' said  »'.!>.  iV  Co.  to  tin'  nui-tnir  williiu  11  days  from  tlin 

dilt''  of  till-  ciTtilirtitc  of  till'  rrslllt  of  siiili  t;iX;itioii. 
l)atod  this  d:i\  of 

Jud;;o  [or  .VrliitratorJ. 

(ii.)  In  ease  of  Application  by  Dopendanti. 

[ILiidinil  OS  ill  Hiijih  si  fii-  Arl.ttnitiiiii.] 

Having  duly  roiisidorid  tin;  nialtur.s  sulmiiltid  to  iiiu,   I  do  lioriiliy 
)nak<'  my  award  a*;  follows  :  — 

\lli  rr  infurt  (luy  introiliiclorij  rutliih  of  ihtiliu'ls  on  irliich  Ihr  nirnid 
i.t  )Hii<li   irliiil:  llir  Jiiiliji'  or  iiibltnilor  nui;i  lUrnt.] 

1     I  order  that  tlio  nspondouts,  C.li.  iV  Co.,  Limit,  d,  do  pay  tlio 

Mini  of  L'  to  till'  ili'pciidants  of  A.H.,  latu  of  ,  diii'iisid, 

!i^  r"nipriisalion  f 'r  lliu  injury  n-iiltiiit;  to  siirli  doptiidants  from  tliu 
di-itli  of  the  said  \.\\.  .whii-li  took  place  on  tlic  day  of 

from  injury  lausi  li  to  tlic  s;iid  .\.li.  on  tlio  day  of  by 

Hnidcnt  arising  out  of  und  in  tho  rourso  of  liis  I'mploynienl  as  work- 
man I'luployi'il  li\  till'  siiiil  rr~pi)ndriits. 

li.  .And  I  (lirlarc  lliat  the  persons  lirreiirifti  r  iiann  d  are  entitled  to 
share  in  sueli  eonipiii'ation  as  depend;iiits  of  the  said   \,h.  ,  that 

is  to  say,  .1.1!.,  the  widosv  of  the  said  A.M.,  iind  ;  iiiiiiii.' 

till-  otiii  r  lursnii^ '. 

;!.  [Aild.  if  so  fiiiiol.^     And  IdeelarelIiattlierespoiidentii.il.  , 

the  of  the  said  A.M.  ,  is  not  entitled  to  share  in  suidi  eom- 

peii-ation  as  a  depeiid;"it  of  the  said  A   1!. 

•1.   .\nd  1  order  that  tiie  said  suia  i  Ik    J|>,  ortioned  between 

thu  said  J.H.  and     iiniiif  Ikr  otlur  ji'isnns]    in   tlie    proportions 

following,  that  is  to  say; 

I  apportion  the  sum  of  t  to  or  for  the  hem  tit  of  the  said  J.B., 

and  tlie  slim  of  t  to  or  for  llu'  heiielil  of  the  said  [speiifi/ 

till'  jii-rsoiis  I  ntitli'd  mid  til  '  sinus  iijijuiriiiiiicii  to  tlii'iii], 

b.  And  I  order  that  the  said  CD.  it  Co.,  Limited,  do  pay  the 

said  sum  of  t  to  the  registrar  of  this  eourt  within  11  days  from 

the  date  of  this  award. 

0.  .\ud  1  order  that  on  payment  to  the  registrar  of  thu  said  sum  of 
t  ,  the  registrar  do  forthwith  pay  to  the  said  J.U.  the  sum  of 

.t  liereby  apportioned  to  her,  [or  the  sum  of  t;  out  of  the 

sum  of  t  hereby  apportioned  to  her,  and  that  the  balance  of  the 

last-mentioned  sum  (less  the  fen  for  the  investment  thereof)  bo  invested 
by  the  registrar  in  his  name  in  the  I'ost  Office  Savings  Bank  for  the 
benclU  of  the  said  .7.B.,  and  that  out  of  the  sum  so  invested  and  the 
accruing  interest  thereof  the  registrar  do  from  time  to  time  until 
further  order  pay  to  the  said  J. 15.  the  week'y  [or  fortnightly]  sum 

of  t  ,  the  first  payment  to  be  made  on  the  day  of  ]. 

7.  .\iid  1  order  that  on  payment  to  the  registrar  of  the  said  sum  of 
i  the  sums  of  £  and  .1;  hereb.   apportioned   to  or  for 

tlie  bcnelit  of  the  said  respectively  (le.ss  the  lees  tor  tuo  invest- 

ment thereol)  be  invested  by  the  registrar  in  his  name  in  the  I'oot  C>ltiea 
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un.l  that  iMtero^t  arisi„><  from  ,u.l,  iMVost.aonts  l»,  from  ij,.. ,  tu  tin.,; 
until  furtlKT  onlor  [.,u.i  to  il.,.  „u,lJ.U.  to  ho  by  her  ai,,,lio,     ur 

til-;   iimiiitoimnco,   I'du.ation,   or   boiiotit   o,'   tho  suuf  ,  ,  ,1 

rf»|ii'ttivi.'ly. 

H.  A,Kl  lor.h^r     uit  tl...  NU.l  J.I).  ,w„l  tho  said  or  anv  of 

th.m  1.C  at  hh,  rtv  to  apply  to  tho  ju.Iko  from  tiiMo  to  tinw.  an  th.v  m   v 
ho  a<lv|-.e-l  .or  any  further  or  oth,  r  order  as  to  ih,.  upi.li.ai.o,.  of  a,       ,1 

'J.  And  I  order  that  th.'  said  CD.  A  Co.,  Limit(>l  ,],,  ,,,..  .    .1 

r,..trur  of  this  Court,  for  th-  ..0  „f  th.  l.p  lu'lul' .  th.ir"::,^?  J^.S 
.M.  id.M,t  to  this  arhurat.oM,  M.,h  rostn,  i„  default  of  a-r,-..,M..ut  h.  -  w  • 
th,.  part,..,  a,  to  tho  anunmt  th,.r,.of,  to  ho  tux..!  hv  tfu,  n  gi      ,      .^  K 
.  olu.MU  of  the  s.al..,  of  .os.s  iu  us.  iu  thu  CoUMtV  (  ou         a   ,       , 

b,.  pai.l  i.y  th.j  huid  C.lK  &  Co.  Liiiiilud,  to  thu  rt-.str,ir  wi'tl,         1 

davs  i.o.a  th,.  .lato  of  th.,  .-orti.icat.,  .,f  iho  result  of  s'u'fluvu^,,' 
,.U,l  .lu;ttum.i  {ij  an,,  .ju;,i)  as  to  to.s/.*  u,:cHswa.d  l„,  claim  of  ,'.cr-.,.,L 
.  laiminj  u,,  ,/.  ,l,j„n,lu,U  iclujuc  claim  i,,  disaWnnd  1 
J'al.d  this  day  of  ,  -i 

Judj?o  [(jr  Arbitrator]. 

(iii.)  In  caie  of  Application  by  Person  to  whom  Expenies  of  Medical 
Attendance  or  Burial  are  dae. 

[Hidilimj  as  III  lliyimU  for  Art,itratinii.\ 
\\n^  duly  considered  the  matters  suhmitt.d  to  me    I  do  her.hv 


11, 


nuke  my  aw.inl  as  follows  : — 

/,-,/iv   si„i,,'  fnr  aiiii  i,il,n,',(ib,iij  i,,-i!ah  nf  lindmas 
au<,iil  IS  III, id,-  irlucli  thi'  jiiti/c  or  arl4trat,,r  iit'i'idir, .  I  • 
1.  1  onler  that  the  re.spoudei.ts,  CD.  &  Co.,  Limited    '' 


u'liich  the 
do  pay  the 


.•xpeusi.'s  of  medical  .ittendatice  oii  a 


sum  of  t  for  or  towards  il 

tho  hurial  of  A.B.,  late  of         ;  deceased,  who  died  on'thV,  dav 

,).  Irouimjurycau.e.loathe  day  of  hvacident  arisiu" 

out  of  and  m  thu  course  of  the  eiuf.lovraent  of  tho  safd  \  B  ■,    Z 

workman  employed  by  the  said  CD.  iV  Co.,  Limited. 

-'.  And  I  declare  that  th«  perso-s  h.-reiualt.r  na/iiod  are  entitled  to 
■I.,  ic  111  .such  coiin,;'ii,aMon.  that  is  to  say: 

Th.j  appiicaut  f:.K.  in  i,.;,,,.!  ot  charges  amounting  to  i. 

.In.,  to  ■  0--  payable  byj  him  for  inedu al  att.'iidaiico  on  the  said  A  B 
aii.l  the  respondent    G.H.  in  respe.t  of  char^-es  am'om/lim;  to 

I  due  to  him  lor  tho  burial  of  tlie  said  A.IJ. 

:i.  .\nd  I  order  that  the  respomhwits,  CD.  it  Co.,  Li"mitcd  do 

pay  the  said  sum  ol   t  to  the  letiistrar  of  this  Court  witi.in  four- 

teen days  from  the  date  of  this  award,  and  tlial  the  said  sum  ot  '' 
l>e  apportioned  between  and  paid  to  the  said  K.F.  and  G.  H    in  oronor 
tioii  to  the  amounts  duo  to  them  respectively  a-  aforesaid 

■1.  And  I  order  that,  the  said  CD.  iV  Co.,  Limited,  'do  pay  to  the 

registrar  of  this  Court  for  the  use  of  the  appli.ant,  E.F.,  and  the're.no  1^ 
dent,  G.H.,  their  respective  costs  of  and  incident  to  this  arbitration 
such  costs,  in  default  of  agreement  between  the  parties  as  to  the  amount 
thereof,  to  be  taxed  by  the  registrar  under  column  of  the  sc^if."  '  f 

i^osts  in  use  m  the  County  Courts,  and  to  be  paid  bv  the  said  C  D  A  Co 
Limited  to  the  registrar  within  fourteen  davs  from  the  date  ot 

the  certuicatc  of  the  result  of  such  taxation. 
Dated  this  day  of 

.Tiu{ir,>  ',!,■   \rb!tra''>"l 

i-N.;;.'.-riie  above  lorms  will  serv,.  as  ;;uides  for  Iramiia;  avrdC'in 
other  cases  of  arbitration. J 
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Notice  of  Day  upon  which  Special  Case  will  be  heard. 

Ill  tlu!  County  Court  of  ,  lioUloii  at 

iJIidilivfi  IIS  in  SjHxial  Ciixr.] 
T\Ki;  NoTiCK  that  the  Uid«o  of  this  Court  will  hoar  tlic  t-pccial  case 
stated  ill  tliC  above-named  matter  at  a  Court  to  be  lioldon  at  on 

the  day  of  at  the  hour  of  in  t  lie  noon  ;  and 

that  if  vou  do  not  attend  in  person  or  by  your  solicitor  at  the  place  and 
time  aiiove-mentioiied,  such  order  will  bo  made  and  proceedings  taken 
as  the  judge  may  think  just. 

^'ou  may  obtain  a  copy  of  the  case  upon  application  at  'iiy  ofticc  and 
upon  prepayment  of  the  costs  of  sui-h  copy. 
Dated  this  day  of 

llegisttar. 
To  [The  Aj^plicant  iind  lUspondcnts], 


Section  11. 


Form  ofi. 

Application  for  Order  for  Detention  of  Ship. 

[A'iii  to  hr  printed,  but  to  he  Vfed  iia  a  rrecidcnl.] 
In  tha  County  Court  of  holden  at 

The  Workmen's  Compensation  Act,  1900. 
The  Ship  " 

Application  is  hereby  made  on  behalf  of  of  who  alleges 

that  the  owners  of  the  ship  "  "  which  has  been  found  in  the  port 

\or  riverl  of  [or  within  three  miles  of  the  coast  of  England],  are 

liable  as  such  owners  to  pay  compensation  urider  the  Workmen's  Com- 
pen>ation  Act,  190G,  in  respect  of  personal  injury  by  accident  arising 
(Mit  of  and  in  the  course  of  liis  employment  caused  to  of  on 

the  dav  of  in  the  port  [or  harbour)  of  ,  and  who  claims 

compensation  in  respect  of  such  injury,  and  alleges  that  none  of  the 
owners  of  the  said  ship  reside  in  the  United  Kingdom,  for  an 
order  directed  to  an  officer  of  Custc.ms  or  other  officer  named  by  the 
judge,  requiring  him  to  detain  the  said  ship  until  such  time  as  the 
owners,  agent,  master,  or  consignee  thereof  h.ive  paid  s\ich  compen- 
sation, or  have  given  -ccurity,  to  be  approved  by  the  judge,  to  abide 
the  event  of  any  pro  'dings  that  may  bo  instituted  to  recover  such 
(■..nipensation,  and  i.i  pay  such  compensation  and  costs  as  may  be 
awarded  thereon,  or  until  the  said  ship  shall  be  otherwise  released  by 
due  course  of  law. 

The  grounds  on  which  this  application  is  made  are  set  forth  in  the 
aliidavU   of  tiled   h(>rcwith  To/-  will  be  given  iu  evidence  on  the 

hearing  of  the  application]. 
Dated  tliis  day  of 

(Signed) 

[.V<u)it'  and  Address  of  Applicant  or  Applicant's  Solicitor.] 


\VouiCMi:.v's  UoMi'ENsATioN  Ivii.Ks,  1907-1  !JU!t.    JSur. 

FouM  27. 

Undertaking  as  to  Damages. 

[Xot  to  bcitrinUd,  but  to  he  uxal  us  a  rivccdeiit.] 
Ill  tlic  County  Court  of  holden  at 

'I'Lie  Workinca's  Compeusatiou  Act,  I'.WG.     Section  11. 
The  Ship  " 
',  lilt-'  tu.'l^'i-sii,nt:d  ,  of  ,  hiToby  undorlaku  to  abide  by  any 

OP'  ■!■  wiiicli  may  h..re  .fter  be  inaJo  as  to  daiiiai^es,  in  case  any  pirsuu 
111!  ■ii'lI  iiy  the  oidiT  to  be  made  on  my  application  lor  the  detention  of 
lli      1:11'  ■'  "  s'r.ll  siiNlain  any  damages  liy  reason  of  suidi  order 

wL:   (1  1  O'lgUt  to  pay. 
Liated  thi:;  day  of 

(Signed) 
[ShinntHii'  and  Address  uf  Ai>2>licn)it.\ 
[7'<J  be  altered  as  required,  if  I  lie  luulertakinij  is  (jicen  by  any 
pirsoii  utiur  than  the  <i]iplieant.] 


FoiiM  2S. 
Order  for  Detention  of  Ship. 

Ill  the  County  Court  of  holden  at 

The  Workmen's  Compensation  Act,  I'JOG. 
The  Ship  "  " 

Whereas  it  is  alleged  that  the  owners  of  the  ship  "  "  arc  liable 

as  such  owners  to  pay  compensation  in  respect  uf  personal  injury  by 
accident  arising  out  ot  and  in  the  course  uf  his  empluunent  caused  to 
of  in  the  port  [or  harliourj  of  : 

And  that  the  said  ship  has  been  found  in  the  port  [or  river]  of 
[or  within  three  miles  of  the  coast  uf  England] : 

And  whereas  it  has  been  shown  to  me,  on  the  application  of  of 

,  who  claims  compensation  in  rcNpcct  of  such  injury,  that  the 
owners  of  tbo  said  ship  arc  probably  lialib'  as  such  to  pay  such  compen- 
sation, and  that  none  of  the  owners  reside  in  the  United"  Kingdom  : 

[And  whereas  the  said  has  filed  an  undertaking  to  abide  by  any 

order  which  may  hereafter  be  made  as  to  damages,  in  case  any  person 
affected  by  this  order  >hall  sustain  any  damages  by  reason  of  this  order 
wliich  the  said  ought  to  pay  :] 

Now  I  do  hereby  issue  this  order  directed  to  you,  the  Chief  Officer  of 
Customs   at  [ur   other  ojjieer  named  by  the  Jiidije]    requiriii'.'  you 

to  detain  the  said  ship  until  such  time  as  the  owners,  agent,  master,  or 
consignee  thereof  have  paid  compensation  in  respect  of  the  said  injury, 
or  have  given  security  in  the  sum  of  £  ,  to  be  approved  In-  the 

judge,  or  abide  the  event  of  any  proceedings  that  may  be  instituted  to 
recover  such  compensation,  and  to  pay  such  compensation  and  costs  as 
may  be  awarded  thereon,  or  until  the  said  ship  shall  be  otherwise 
released  by  due  course  of  law. 

Dated  this  day  of 

Judge. 
To  the  Chief  Officer  of  Customs  at 

[ttr  other  officer  named  by  the  judge.] 
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FoiiM  2'J. 

Bond  by  way  of  Security. 

[Xitt  to  ?!('  pri}il''tl,  hill  f(i  be  iisril  i/s  a  Preccihiit.] 
Ill  lliu  County  Cuiirt  of  liuldi'u  at 

'I'liL'  WorkmL'u'.-;  Compensation  Act,  I'JOG. 
TIjo  Ship  " 
Wliuroas  it  is  alloj,'c.'(l  that  tlie  owners  of  the  ship  "  " 


aro  liable 


ns  such  owners  to  jiay  ompensation  in  res))ect  of  personal  injury  by 
accident  arising  out  of  and  in  the  course  of  his  empluymeiit  caused  to 
of  in  tliii  ])orl  i<ir  harbour]  of 

And  whereas  the  jikU'o  of  this  Court  has  issued  an  order  directed  to 
the   Chief   Ollicer  of   Customs  at  fdc   otlin-  iqjia-r   named  hij   the 

Jiiihic^,  requiring  him  to  detain  the  said  ship  until  such  time  as  the 
owners,  ageiil,  nia-,ter,  or  consignee  thereof  have  paid  compensation  in 
respect  of  the  ^aid  itijury,  or  have  given  security  in  the  sum  of  t  , 

to  be  approvid  by  tlic  judge,  to  abide  the  evcnt'of  any  proceedings  that 
may  be  instituted  to  recover  sueli  ct)inpeiisation,  and  to  pay  .-ueli  com- 
jien.-aliun  and  costs  as  niav  be  awarded  then>on,  or  until  the  said  ship 
shall  be  otlicr\vi>e  released  by  due  course  of  law: 

Now,  therefore.  We  [stiitr  naiiii'S,ii(lilrc-.s,:s,  iiiii!  ilisiiiptinii  tif  .sinrtii's] 
jointly  and  severally  sulmiit  ourselves  to  tlio  jurisdiction  of  this  Court, 
or  of  any  other  competent  Court  in  Knuland  or  Ireland  in  which  any 
proceedings  may  be  instituted  in  respect  of  the  same  injury,  and  eon- 
sent  that  if  tic  owners,  agent,  master,  or  consignee  of  the  said  ship 
shall  not  pay  all  .such  compensation  and  costs  as  may  be  awarded 
tlu  reon  execution  may  i>sue  f(;rthwith  against  us,  our  heirs,  executors, 
and  adniini>trators,  goods  and  chattels,  for  a  >am  not  exceeding 
pounds. 


Tb 


b;li; 


bond 

\    of 


signed  bv  tlie 
Jk'fore  me. 


^aid 


[  Shinatiii- 
and 


'  iif  Sinetii's], 
tln'  sureties, 


Kegistrar. 
[oi-  Clerk  to  the  Kegistrar  nominated 
to  take  attidavits.] 


FonM  :!0. 

Order  of  Belease. 

In  the  County  t'ourt  of  holden  at 

'i'he  Workman's  Compensation  Act,  1900. 
The  Ship  " 
You  are  hereby  authorised  and  directed  to  release  the  ship  "  " 

now  under  detention  by  virtue  of  an  order  made  on  the  day  of  , 

upon  the  payment  of  all  costs,  charges  and  expenses  attending  the  custody 
thereof. 

Dated  this  day  of 

Judge. 
To  the  ('hief  Ollicer  of  Customs  at 

[or  other  ojUor  named  in  the  order  fir  detention.] 


W«)1!KMI;n's   CoMl'KNSATION    UlLKS,    1 !)( l7  -  I  !J()i».      NtiT 


FoKM  30a. 
Solicitor's  TTndertaking  to  give  Security. 

[Ao:  to  be  prinlcd,  bat  to  be  usrd  <«  a  l'nrcdeiit.\ 

In  llio  (,'ouiity  Court  of  holdfu  at 

T!i(j  Woikmuii's  Coiiipuusiitioii  Act,  I'JOG. 
Tliu  Ship  "  " 

Wliei-iM-i  it  is  aUo,^'cd  tliat  tlio  owiieis  ot  the  ship  '"  "  iiro  litUile 

as  sui'h  owners  to  pay  compensation  in  respect  of  personal  injury  i>y 
ariident  arising  out  of  and  iu  the  course  of  his  cuiploymont  caused 
to  of  in  the  port  [or  harbourj  of  : 

Now,  therefore,   I,   L.M.   "         ,  of  {addrc^is)  ,   solicitor  for  the 

owners  [a;,'ent,  master  or  consignee;  of  the  said  ship,  herehy  undertake 
within  days  from  tlio  date  hereof  to  give  security  in  tlic  sum  of 

t  ,  to  lie  approved  by  the  judge,  to  abide  the  event  of  any  pro- 

ceedings that  may  he  instituted  to  recover  such  compensation,  and  to 
p.iv  suc;h  compensation  and  costs  as  may  be  awarded  thereon. 

1  )aled  this  day  of 

(Sieucd,     L.^I. 


FoiiM  31. 

Application  for  Order  for  Detention  of  Ship  by  Employer  claiming 

Indemnity. 

[Not  to  br  pri}iti<l,  but  to  be  used  it,  a  Precedent.  | 
In  the  County  Court  of  liolden  at 

The  Shipowners'  Negligence  (Iteniedies)  .\cl,  I'.IOo. 
The  Wurkmcn's  Compensation  Act,  I'JOO. 
The  Ship  " 
.Vpplicalion  is  hereby  made  on  behalf  of  of  ,  who  alleges  : 

1.  That  on  the  day  of  personal  injury  by  accident  arising 
out  of  and  iu  the  course  of  his  employment  was  caused  to  of 

in  the  port  [or  harbour]  of  :  and 

2.  I'hat  the  applicant,  as  the  employer  of  the  said  lias  paid 
compensation  [or  has  had  a  claim  for  compensation  made  on  himj  in 
respect  of  such  injury  under  the  Workmen's  Compensation  Act,  lyoCi  : 
and 

;1  That  the  applicant  is  [or  will  becomcj  entitled  to  he  indemnified 
under  that  Act  l)y  the  owners  of  the  ship  "  "  on  the  ground  tha'. 

the  said  injury  was  caused  by  the  said  ship  [or  sustained  on  in  or  about 
the  said  ship],  in  eonse(iUeuco  of  the  wrongful  act,  neglect,  or  default 
of  the  owners  of  the  said  ship,  or  the  master  or  officers  or  cntw  thereof, 
or  of  some  other  person  in  the  employment  of  the  owners  of  the  said  siiip, 
or  of  some  defect  iu  the  said  ship  or  its  apparel  or  ocjuipmeut :  and 

4.  That  the  said  ship  has  been  found  in  the  port  [or  rivcrj  of  [or 

within  thrco  miles  of  the  coast  of  Kngland] :  and 

6.  That  none  of  the  owners  ot  the  said  sship  reside  in  the  L'nitcd 
Kingdom ' 

for  an  order  directed  to  an  officer  of  Customs  or  other  officer  named  by 
the  judge,  requiring  him  to  detain  the  said  ship  until  such  time  as  the 
owners,  agent,  master,  or  consignee  thereof  have  indomniiied  the  appli- 
cant or  paid  compensation  iu  respect  of  the  said  injury,  or  have  given 
security,  to  bo  aiM-'rovod  by  the  judge,  to  abide  the  event  of  any  pro- 
ceedings that  may  be  instituted  in  respect  of  the  said  injury  or  to 
recover  such  iudemuity.  and  to  pay  such  compensation,  indemnity,  jnd 


!  ! 


J! 

i  ^ 

it 


ill 


■0~t-.  as  lll;lv  1 


Al'I'KM.IX    X. 


'ii'.inni;  ..f  iho  applidition'  '"   ^'  "'^'^■"  '"  e^denco  on  tho 

l>ated  tl.is  il„_vof    ' 


Fon^r  32. 

o,d„  r„  ..,„,,..  „  sMp  „»„„...,„  „  ,„,„^„  „,^„,^^ 

ill  the  County  Court  of  holdc,  at 

J  1.0  >  ..[.owners'  \oglij,ou...o  (IJomo.Iie;)  Act    IWo 

,  .^  .  iho  Sliip  '■  'I 

iMTcas  It  w  alleged  I.v  of 

I  uat  on  tl.o  (liv  nf  .,  1  •    • 

out  of  .u.d  in  tl„,.  course  onie,n>,lov','r''','      '"•'"'■•'  ^'^'  '"''''''^'"'^  ""^i"!? 
in  t!.'M.ort!oH>arl,omVof  '^:^^^^^^^^^^  ^f 

I-n- aK:^!":;:;*!,^,  ,  ,,r:i  "7  r'"'"'''-''  "'  '•-  -^'^  >-«  paid  eo,,,. 

:i.  That  the  said  is  '  »      i     ,  <''""l'^;"«'it""i  Art,  luuii :  and 

u..d,.r  that  Aet  l.y  the  owLors  o       e 'hi':,""-'  ""^'''.V^  n,'"  '"'l'-""'''''-' 
the  said  mjurv  was  caused  l,v  the  s,;,l-     •  '     *:"'*''«  Kroi'.'d  that 

t  .c  said  ship]    in  co„se,rue..   c  of  tl    \t''' ^ ';'' T''^'"''''-''^  ""  '"  "'•  a''""' 
"f  the  owners  ,.f  the  saiH     p   o  ,    .  1  '^i'"'  "".f '  '"■^"^"•f'  "''  default 

or  of  su.ne  other  p,.rsnn  in  theen   ,1    ■  ,     '  ^  f  .?''  "^^"'''''^  "'  ''''^'''  "''-'^''of. 
or  of  some  def.vt  in  I  he    aid  si        '       '  "'°  "^^"^''•^  "'  ll'^^^id  ship 

■».  That  the  said  ship  Ir      uv  /  /  '  ^     -^  "'  t.,|uip,ne.,t :  and      ' 

"''^a  i'r '"'''" "'  •' '  --t  of  k;;',;;;,.;'"  '"'•'  ^"'-  ■■'^■'^'-  -^    \">- 

.    ,  "   t^.:tX  ''lSh'ant'\:;^;n;;,v'i'''r'  ""'t';°.^Pl'"™tio..  of  tho  said 

".<  c.itnihed  under  \lH,.,7~.^Vrht',;:,;'   'fT'''^  ^'"*'"'<1  '°  ''« 
sh.p  reside  in  th..  United  Kin-don  '  "    ^'^'^"^^"^''-^  of  tho  said 

;  And  whrrcas  the  s.,i,l  "i  .    ,■',    , 


\VI 
I. 


order  whi-l,  „,av  hereaft,.r  he  ,  •'  a,  '  /'"/""^"''^''.'"K  t"  «l'iJe  In-  any 
■ilTeoted  I'vthisWdersIr  Is  ,J  ,,  "'^  t» 'Ja.uages,  in  case  a..v  person 
wl.ich  ,he  said  o,;:'ht  tolnv     "^"    ""'"*''°'  '^>'  "'^''^''  "^  tj.is  order 

-letain  tho  said  shI  ,  u!  J       ^'  i 't   ;;:':';      ''/''"./"rfr/.'].  rea„iring  yo,!  I^! 
.■o..s,gnee  thereof  [,ave  indem   ineTti';     .id"'"'"''  ""^"'''l^  ""''"'''  ^' 
.0.1  lu  respect  of  the  said  injurv   or  h  ivo^  ''■''  P*"^  compensa- 

■^  ^.  .to  he  approved  bv  ho  iic  t/ J,i^\  '?f  ""^>'  "'  '^"  «"'»  "f 
coed.ngs  that  may  be  in^tittited  in  rV  !^'  '"'  '''"''^  of  anv  pro- 
'•^cover  such  i..dcnn,ity  and  to  nav  sn'T'  °'  '^"  '""'^  "'jury/or  to 
and  costs  as  niav  he  aw  rd  d  tl?e.^n  '  '^  ^oinpensation,   indeinnitv, 

otherwise  released  by  dTtctur!' ^  Ta";  °''  ""*"  '''''  ^"'^  ^'^'l'  ''^^^^^  ^^ 
r>ated  this  day  of 

To  the  Chief  OOicer  of  Customs  at  J^^t"^- 
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FouM  '63. 

Bail  Bond  by  Way  of  Security  where  Order  of  Detention  made  on 
Application  of  Employer  claiming  Indemnity. 

[Not  to  be  printed,  hut  to  be  nsed  at;  a  J'n  cedent. } 
111  the  County  Court  of  boldoii  at 

The  Shipowners'  Nogligence  (Remedies)  Act,  1905. 
The  Workman's  Compensation  Act,  r.tOC. 
The  Ship  " 
Wherciis  it  is  alleged  :  - 

1.  That  on  the  day  of  pci^onal  injury  l)v  accident  ari.-ing 
out  of  and  in  tlie  course  of  his  cinplovniont  was  caused  to  of 

in  tlie  port  [ur  harbour]  of  ;  and 

2.  Tliat  of  as  the  employer  of  the  said  ,  has  paid 
compensation  for  lias  had  a  claim  for  compensation  made  on  liiiUj  in 
respect  of  the  said  injury  under  the  Workmen's  Compensation  Act 
l'.K)6;  and 

:i.  Tliat  the  said  is  [..)■  will  become]  entitled  to  be  indemiiilied 

under  that  Act  by  the  owners  of  tlie  ship  "  ,"  on  tlie  grnuiut  that 

the  said  injury  was  caused  by  the  said  ship  [or  sustained  on  in  or  about 
the  said  shipj  in  consequence  of  the  wrongful  act,  neglect  or  default 
of  the  owners  of  the  said  ship,  or  the  master  or  ollicers  or  crew  thereof, 
or  of  some  other  person  in  the  employment  of  the  owners  of  the  .said 
ship,  or  of  some  defect  in  the  said  ship  or  its  apparel  or  equii)ment : 

And  whereas  the  judge  of  this  Court  has  issued  an  order  directed  to 
the  Chief  OtVicerof  Customs  at  forutlicr  ufficcr  named  by  tiiejiulife  ,, 

requiring  him  to  detain  the  said  ship  until  such  time  as  the  owners, 
agent,  master  or  consignee  thereof  havi;  indeninitied  the  said  or 

paid  compensation  in  respect  of  the  said  injury,  or  have  given  security 
ill  the  sum  of  k  ,  to  lie  approved  by  the  judge,  to  abide  the  event 

of  any  proceedings  that  may  be  instituted  in  respect  of  the  said  injurv, 
or  to  recover  such  indeninity,  and  to  jiay  such  compensation,  indeninitv, 
and  cost.s  as  may  bo  awarded  thereon,  or  until  the  said  ship  shall  be 
otherwise  released  by  due  course  of  law. 

Xow,  therefore,  we  [stute  nuiiirs,  addresses,  raid  dcscrijitions  of  sureties^ 
jointly  and  severally  submit  ourselves  to  the  jurisdiction  of  this  Conrt^ 
or  of  any  other  competent  Court  in  Kngland  or  Ireland  in  which  anv 
proceedings  may  be  instituted  in  respect  of  the  said  injurv,  or  to  recover 
such  indemnity,  and  consent  that  if  the  owners,  agent,  niaster  or  con- 
signee of  the  said  ship  shall  not  pay  all  such  compensation,  indeninitv, 
and  costs  as  may  be  awarded  thereon  execution  mav  issue  forthwith 
against  us,  our  heirs,  executors,  and  administrators,  goods  and  chattels, 
for  a  sum  not  exceeding  pounds. 

.  [Signatuyes  of  Sureties.] 

This  bail  bond  was  signed  by  the  said 
and 
the  sureties,  the  day  of  , 

!'••    •  Before  me, 

Registrar. 
[or  Clerk  to  the  Registrar  uomiuated 
to  take  aflidavits.] 
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Form  31. 

Application  for  Appointment  of  new  Arbitrator, 
Schedule  II.,  Paragraph  8. 

IXol  !■!  hi'  printi'd,  hut  to  In-  used  ns  a  Piirrdi'itt.] 
In  the  County  (\>ui-t  of  Iioldoii  at 

III  the  in;itl('r  of  tho  Workmen's  Compensation  .\ct,  1900. 
In  t'le  matter  of  un  .\i'bitralion  between 
A.l!. 

of  (addriss) 

{dcscrijytum)  .Vppliciiiit, 

and 
CD.  it  Co..  Limited, 
of  (iiddn'ss) 

(dcsciijiliiDi)  Jiespondents. 

.Xpplie.ilion   is   hureliy  made  to   tho  judge  on    Ik'IuvU  of  the  altovc- 
nained  to  appoint  a  new  arbitrator  in  tlic'  aliove-mentioned  matter 

in  the  place  of  Mr.  ,  the  arliitrator  appointed  therein,  by  reason 

of  the  death  roc  refusal  (nr  inability  j  to  aetj  of  the  said  Mr. 

.\nd  the  applicant  herel)y  n^iues'ts  that  a  timo  and  place  mav  bo 
fixed  for  the  heariiii,'  of  the  application. 
l>aied  this  clav  of 


(Signed) 


\Oy, 


.\pplicant, 
Applicant's  Solicitor.] 


Form  3.5. 
Summons  on  Application  for  Appointment  of  new  Arbitrator. 

[Titl:  as  in  Application.] 

You  are  hereby  .summoned  to  attend  before  tho  judge  in  chambers 
at  ou  tho  day  of  at  tho  hour  of  in  tho 

noon,  on  tho  hearing  of  an  applic itioii  on  the  part  of  for  the 

appointment  by  tho  judge  of  a  new  arbitrator  in  tho  abovo-inoutioned 
matter  in  the  place  of  Mr.  ,  the  arbitrator  appointed  therein,  by 

reason  of  the  death  [or  refusal  >•)•  inaliility]  to  act]  of  the  said  Mr. 

And  take  notice,  that  in  default  of  your  attendance  at  the  timo  and 
place  above-mentioned,  the  judge  will,  on  proof  of  the  service  of  this 
summons,  proceed  to  hear  and  dispose  of  the  said  application. 
Dated  this  dav  of 

To 


and  to  his  [or  their] 
Solicitor. 


llegistrar. 


I  ' 


!i 
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PouM  36. 
Form  of  Hamarandaiu  under  Paragraph  9  of  Schedule  II. 

(i.)  In  casr  of  Injury  t<)  Worknuia  by  Accident. 


To  tho  Ilo^'istrar  of  tho  Couiitv  Court  of 


lu  tliL.'  lUiittor  of  tho  Worki 


lolden  at 


III 
of 
ill  id 
of 
[Or, 


till 


irorKineii  s  toiiipou^aliou  Ai.t,  I'JOC, 
and 
inattor  of  an  Arbitration  bctwciuii 

Applicant. 


]{(spondt)nts. 
here  the  matter  haa  been  decided  by  mjreemenl  wilhont  urbttruliun], 
jreunient  botwoL^n 


In  tho  niuttei'  of  an  Ah 
of 
and 
of 

In.'  it  roniuinbercd,  that  on  tho  day  of  It)     ,  personal 

injury  was  caused  at  {stme  jiiiice  of  iicrid,  nt)  to  the  aliove-named  , 

a  woikinan  under  no  Ic^'al  disability.  [,>/■  an  infant  of  tho  ago  of 
Velars, J  by  accident  arisin;.;  out  of  and  in  the  course  of  his  eiiiplovinoiit. 

And  that  on  the  day  of  ,  I'J     ,  the  followini,'  agreement 

was  come  to  by  and  between  tho  said  and  the  said  ,  that 

is  to  say  : 

(dc,  And  that  on  the  day  of  ,  19     ,  tho  following  decision 

was  given  by  a  connnittee  roprcseutative  of  tho  said  and  their 

worliiuon,  having  power  to  settle  matters  under  the  above-mentioned 
Act  in  the  case  of  the  said  and  their  workmen,  that  is  to  say:] 

(ill,  And  that  on  the  day  of  ,  1<J     ,  the  following  award  was 

made  and  given   by  me,  the  undersigned  ,  being  an  arliitrator 

:t;;ii  cd  on  by  the  said  and  tho  said  ,  that  is  to  sav  :  j 

(  /[en  set  out  -opy  of  diireeinent,  decisinn,  or  (iicnrd.]' 
If  (I  medicitl  refeiee  lias  been  d/ijiciinti'd  to  rejnirt,  iidd  : 

\  copy  of  the  report  ol   Mr.  ,  a  medical  referee  appointed  to 

report  in  tho  above-mentioned  matter,  is  hereunto  annexed. 

[.!(/(/,  if  so.  The  said  Mr.  attended  the  arbitration  on  the 

day  of  ,  I'J     .J 

You  are  hereby  requested  to  record  this  memorandum,  pursuant  to 
p;'ragraph  9  of  the  second  schedule  to  the  abovo-montionod  .\ct. 
Dated  this  day  of  ,19     . 

Note.— 7Vu,f  form  to  be  adapted  to  the  circamstunea  of  the  case  and 
the  matter  decided. 


(ii.)  In  case  of  Injury  to  Workman  by  Industrial  Disease. 
To  tho  Ilegistrar  of  tho  County  Court  of  holden  at     ' 

In  the  matter  of  tlie  Workmen's  Compensation  .Vet,  1900, 
and 
In  tlio  matter  of  an  .\rbitratiou  between 

°^  -Applicant, 

and 

of  Ke.spondents. 

[Or,  where  the  matter  has  been  decided  by  agreement  without  arbitration]. 

In  the  matter  of  an  Agreement  between 
of 
and 
of 

Be  it  remembered,  that  on  the  day  of  ,  ^Ir.  ,  the 

certifying  surgeon  appoiuted  under  tho  Factory  and   Workshop    Act, 


S12 


Al'l'K.NDlX    X. 


1'.H;I,  fur   iL,.   .lUtri.l   uf  [,„•   Mr.  ,  u.ic  of   tliu    modical 

ivLtcs  iippuiiuud  l,y  tb.i  SccreUiy  of  State  for  tliu   puriwsLM  of   tliu 

WoiKinrn'^  CoMiiioiivuiou  Art,  llimi.J  ccrtiliud  that  A.H.  of 

a  woikiiiiiu  uiulcr  no  If^'al  disability,  [or  uu  infant  of  tlio  ago  of  ' 

N.'.irs.j   was  snlTLTinn  from  ,a  discas,;  ,„niin},'  within  section  H 

ol  Ih.'  Worlinion's  Compunsation  Act,  V.Kh;,  iiu<l  w.is  thcr.  hv  disabled 

from  carnm;,'  fnll  wages  at  tlie  worli  at  whieh  he  was  empio    •d. 

[.<-•  Thatontlie  day  of  ,  \.1{.  of  .'.workman 

under  no  legal  disability,  [or  an  infant  of  the  age  of  vears  J  was 

m  imrsuaiu-e  of  special  rules   or  regiilationsj  made  under  tln!  Faetorv 

and   Workshop  Act,  I'JOl,  suspended   from   his 

aeiouiit  of  his  having  eontraeled  ,  a  diseas 

>i  of  thu  Workmen's    Compensation  Aet,  I'JOO; 

And    that    the   sai.l   A.B.  alleged    that    the   above-meutioued 

disease  was  due  to  the  uature  of  his  emplovmenl  in  ■il,''.cnl„' 

c,„ploijnuut[,  and  that    he  was    last    eini>loved   in   sueh   omplovmout 

wiihm   the   twelve   months   previous    •        '        '  

suspension  by  CD.  it  Co.,  Limited, 

And  that  on  the  day  of 

Was  eomo  to  l)y  and  betwoou  the  said 
to  sav  : 


to 


the 
of 


Usual   employment  ou 
:  eoming  within  seetiou 


date   of   disablement  or 


19 


,  the  followin;; 
and  the  said 


agreement 
,  that  is 


[or.  And  that  on  thi 

was  given 

workmen, 

.Vet  iu   the   case  of   the  said 

sav  ■ ' 


dav  of 


r.j 


.  .  the   following  deeision 

hy  a  committee  representative  of  tlie  said  and  their 

having  power  to  settle  matters  under  the  above-mentioned 

and    their   workmen,  that    is  to 


[or.  And  that   ou  the  day  of  ,  11)     ,  the  following  award 

was  niade  and  given  by  mo,  the  undersigned  ,  heing  an  arlntratur 

agreed  on  by  the  said  and  the  said  ,  that  is  tn  say :] 

i  //.;•<■  Ki:t  out  cop!/  of  (iijntniritt,  drcision,  ur  iiwiiril.) 
1}  It  iiiitiiail  rc/,r,'c  Juts  bint  apjiointrd  to  rr  port,  add  ■-- 
A  copy  of  the  report  of  Mr.  ,  a  medical  referee  appointed  to 

report  m  the  above-mentioned  matter,  is  hereunto  annexed. 

Add.  if  M,  The  said  Mr.  attended  the  arbitration  on  the 

day  of  ,  10     .J 

Vou  are  hereby  requ.sted  to  record  this  memorandum,  pursuant  to 
paragraph  '.)  of  the  second  schedule  to  the  above-mentioned  Act 
Dated  this  day  of  ,  li) 

Soi-K.^This  form  to  be  adapted  to  tlia  ciraim.-tances  of  tlie  case  and 
the  matter  deeuled. 


f     V: 


(iii.)    Where  Death  resulted  from  the  Injunj. 
To  the  Registrar  of  the  County  Court  of  holdon  at 

In  the  matter  of  the  Workmen's  Compensation  Act,  1900, 
and 
Jn  the  matter  of  an  Arbitration  betweeu 

and  Applicant, 

Respondents. 
[Or,  where  the  matter  has  bcendecideii  by  agreement  without  arbitration^, 

In  the  matter  o£  au  Agreement  between 
of 
and 
of 

Be  it  remembered,  that  ou  the  dav  of  ,  19     ,  personal 

injury  was  caused  at  {date  place  of  accitlent)  to  late  of 
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ft 


(Icccasod,  hy  ar<M(lnnt  ari^int,'  out  of  and  in  tlio  roars. ■  of  liis  ciiiiiloymcnt, 
iind  that  on  tlio  day  of  ,  I'J     ,  the  said  diud  an  tliJ 

rosull  of  such  injury. 

And  that  on  the  '  day  of  ,  I'J     ,  thu  followiiif,'  a^frcommt 

\va^  roiiiii  to  l>y  and  b<,'t\v.«n  ,  tlir  ili.'p.'udants  of  tho  said 

witliin  til.'  uiuaniiig  of  the  abovo-iivntioni^d  Art,  and  the  sai.l  ,  that 

is  to  say : 

[.ic.  And  that  on  tho  day  of  ,19     ,  tho  following  defi>i..n 

was  ;;iv.n  liy  a  conmiittin)  ropr.sontativo  of  tho  said  and  tluir 

workin.Mi,  having  power  to  scttlo  matters  under  the  ahovi-nn-uti 1 

Act  in  the  case  of  the  said  and  their  workmen,  that  is  to  say  : 

[.I/-,  And   that  on  tho  day  of  .   19     ,  the  following  award 

was  made  and  gi-en  hy  nie,  tho  undi'r>igned  hoing  an  arl.itrator 

iigrci'd    on    l>y  ,  the    dependants  of   tho  said  within    tho 

meaning   of  tho   ahove-montionod  Act,  and   tho   said  ,    that    is 

to  say :  J 

IHfir  sH  out  iiipn  1)/  agn-i'iniiit,  dtrision,  or  awanl.] 

1/(1  mi'diial  rrfcrn-  hat  bci-n  iippoinird  to  nport,  add  : 

A  copy  of  tho  report  of  Mr.  ,  a  medical  rofiiren  appointed  to 

report,  in  the  ahovo-inentioued  matter,  is  hereunto  ainiexod. 

\_Add,  if  so,  The  said  Mr.  attended  the  arbitration  on  tho 

day  of  ,19     .] 

You  are  hereby  requested  to  record  this  memorandum,  pursuant  to 
paragraph  9  of  the  second  schedule  to  tli.3  ahove-montioned  Act. 
Hated  this  day  of  ,  19    . 

NoTi;.— T/ii-s'/on;;  to  !>■■  adapted  to  the.  ciiviimstanrct  of  tlir  cnsc  and 
thr  matter  decided. 


(iv.)   Wliere  Death  resulted  from  Industrial  Disease. 
To  the  Registrar  of  the  County  Court  of  holden  at 

In  the  matter  of  the  Workmen's  Compensation  Act,  1906, 
and 
In  the  matter  of  an  Arbitration  between 

°f  Applicant, 

and 

"f  Respondents. 

[Or,  where  the  matter  luis  been  decided  b;i  orjreement  without  arbitratvn]. 
In  the  matter  of  an  .Agreement  between 

cf 

Hiid 
of 

Be  it  remembered,  that  on  tho  day  of  ,  Mr.  the 

<ertifying  surgeon  under  the  Factory  and  Workshop  Act,  1901,  for  tlie 
district  of  [or,  Mr.  one  of  tho  medical  referees  appointed  bv 

th.^  Secretary  of  State  for  the  purposes  of  tho  Workmen's  Compensation 
Act,  VMC-i],  certified  that  A.B.  of  was  suffering  from  , 

a  disease  coming  within  section  8  of  the  Workmen's  Compensation  Act, 
1906,  and  was  thereby  disabled  from  earning  full  wages  at  the  work 
at  which  be  was  em|)loyed  ;  and  on  tho  day  of  the  said 

A.B.  died,  his  death  being  caused  by  the  said  disease ; 

[or.  That  on  the  day  of  A.B.  of  was  in 

pursuance  of  special  rules  [or  regulations]  made  under  the  Factory  and 
Workshop  Act,  1901,  suspended  from  his  usual  employment  on  account 
of  his  haviug  contracted  ,  a  disease  coming  within  .scctiuu  S  of 

the  Workmen's  Compensation  Act,  1906,  and  on  tho  day  of 

the  said  A.B.  died,  his  death  being  caused  by  the  said  disease  :] 
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['."■•''■'";',  "."""■      ,  ','■'•-■  "f       •^•''•-       "'"'^  "f       did 

Ins  (1,M  I,  „..>,■-  ciuis,.,l   l.y  ,  ;i  dis,.a.so  Loiniim  wilhin  suction  8 

o(  till!  Workmen  s  (.onip,iisatioii  Act,  I'.iOG ; 

And  tliiit  the  .'.cpcndaiits  of    tlic  >:ii(l  A. P..  iillccd    tint  llii' 

a  K.vcnjcntion.'.,  .li^'asc  was  dnc  t..  tl,o  nai  no.  of  t,h„  cnrplovnionl,  ot 
lie  >aul  A.I.  ,„  (,/,..s,  ,./„■  ,mj.l..!imnit).  an.l  tliat  li,.  wa, 

a^t  cniplo.vc,!  1,,  Mich  employment  within  the  twelve  months  pn^vious 
1..  Ins  (liMihlement  or  snspen-ion  [nr,  ij  tin:  ir,„l.„m„  ili.d  williu„t  h„n„„ 
ohUnmul  a  icrhji.,,!,  „/  ,l,..„hl,m,-,it,  or  iv„.-i  „„t  at  the  liw  nf  /,,,s  ,/,„,/' 
ui  nrnpt  of  a  tn,Lh/  i„njf,i,;U  nn  mnnuit  of  dwibl.m.nt,  within  tho 
twelve  months  previous  to  his  dcatlij  l.y  C.I  J.  .tC'o.,  Limited,  of 

And  that  on  the  day  of  ,  It)     ,  tho  followin-  a-recnu^nt 

\\as  come  to  hy  an  .  hetwoen  the  .lepcMidants  of  the  slid 

withm  the  meaning  of  the  ahove-mentionc^d  Acts,  and  the  slid 
thai  IS  to  say  :  ' 

\or,  And  th.it  on  tho  day  of  ,  v.)     ,  tho   follow!:,-  decision 

was  j,'iven  l.y  a  coniinitteo  reprosentativ  of  the  said  and  their 

\v,.rkmen,  havniK  I'owr  to  settle  matters  under  the  ahovcmentioned 
Act  m  the  casu  ot  the  said  and  their  workmen,  that  is  to  say  J 

[..r.  And    that  on   the  day  of  .   VJ     ,   tho    following   award 

was  nwule  and  -ivcn  hy  me.  the  under>i-ned  bein-  an  arl.itrator 

a.^reed    on    l.v  ,  the    dependants    of    the    said  within    tho 

nuanni^!   uf   tho   ahovo-mentioned    .Vet,    and   the   said  ,  that  is 

jrciT  s,-t  out  ,('/i;i  n/iiiinriiit'iit,  <l,risi,),t,  ..c  rnrni-d.] 
If  a  mclual  trft'nc  lia-i  l„u',i  ,u>}Kiatcd  to  iyjk'iI,  add  ■_ 
A  copy  of  the  report  to  Mr.  '  a  medical  referee  appointed  to 

report  m  tlie  ahove-mentiont  d  matter,  is  hereunto  anne.vted 

[Add,  if  so,  Tlio  said  Mr.  attended  the  arbitration  on  the 

day  ot  ,  l'.»     .) 

Vou  are  hereby  re^iue-tod    to    record    this    memorandum,  pursuant 
to  i.anif^rai.li  'J  of  tho  second  schedule  to  tho  above-mentiouod  \ct 
Dated  this  day  of  ,  10     .  '      ' 

SoiE  -Thix  form  to  ij,-  ad^ipt.d  to  tae  nr,unst,nicr,  of  th.:  case  and 
tiir  matter  decided. 


For-M  3Ca. 

Information   to  be  supplied  where  a  Memorandum  of  an  Agreement  as 
to  the  redemption  of  a  weekly  payment  by  a  lump  sum,  or  as  to  tho 
amount  of  compensation  payable  to  a  person  under  any  leiral  dis- 
ability, or  to  dependants,  is  presented  for  registration.     Schedule  II 
paragraph  9;  Bules  41  (3),  49  (1).  ' 

A.  /)i  cd.sf  of  agreement  with  injured  workman. 
[Heading  as  in  Memorandum.] 

^"*  A^-        .  .        named  in  the  momorandum  of  asreomont  pre 

.cntcd  for  registration  in  this  matter  was  at  tho  date  of  tho  accident 
[or  flisat.loment  or  suspension]  years  of  age. 

{!>)  He  was  cmployod  as  ,  and  hi-,  average  weekly  earnincs 

computed  in  accordance  with  tne  above-mentioned  Act  were 

(c)  He  was  injured  l.y  ,  and  tho  nature  of  his  injury  was  as 
iollow> :  '     •' 

(d)  He  was  totally  incapacitated  for  work  for  a  period  of 
but  rccoveied  and  w.-i^  fii,  to  resume  his  ordinary  work  on  the 
day  of  .  1'.'     : 
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../,  Ho  was  ami  n  at  pro-ioiit  totally  incapacitated  for  work,  I.iit  U 
rxp.'ctud  to  recovLT  aiiU  ix)  (it  to  resumo  liis  ordinary  work  in 
iilioiit  ] : 

DC,  Ho  was  totally  iiicapacitatou  for  work  for  a  pcricjd  of 
and  IS  now  partially  incapacitati'd,  l>ut  sucli  partial  iiuapa.'itv  is  not 
likely  to  bo  permanent,  and  ho  is  expected  to  recover  and  to  llo  lit  to 
rcsuino  his  ordinary  work  in  al)ont  J ; 

L"^  H«  was  and  is  totally  incapacitated  for  work,  and  -mli  incapacity 
IS  likely  to  1)0  purinanontj ; 

IOC,  He  was  totally  incapacitated  for  work  for  u  p,.riod  of 
anil  IS  still  partially  incapacitated,  and  -ucli  parti, il  incapariiv  is  likilv 
to  l.e  permanent,  but  lie  is  able  to  do  lit;l,t  work,  and  it  is  estimat,-.!  thai 
lie  IS  able  to  earn  an  average  weekly  amount  of  in  some  suitable 

employment  or  businessj  : 

[or  (j.s  Ike  f((,s-c  may  tic]. 

(c)  The  said  received  tho  followins  pavnients,  allowances, 

or  bcnctits  from  his  employers  previous  to  the  date  of  the  iiKreementi 

[It,  re  sl,il,' piitiminU  mad,;  and  wh.rr  a  weekly  p/tijnirnt  Ims  brninuid, 
the  „tnoHnt  oj  such  payment,  and  tit,'  p,riu,l  for  whitk  it  iras  nai.l  I    ' 
liated  this  day  of  ,  I'J    . 

B.   ir/urc  d,alh  rcsult,ul  from  the  injury  or  industriid  diseasij. 
[}[,adin,j  an  in  M'lnorandum.] 

(.;)  A.B.  nami^d  in  tho  memorandum  of  asroemcnt  pre- 

.rented    or  rcsistration  in  this  matter,  was  at  the  date  of  the  accident 
lor  di-ablemciit  or  suspension  or  death  |  year-  of  a"o 

(/')  He  wa.  einploy.Ml  as  ,  and  his'earnin-s  "nl  the  emplov- 

ini  lit  of  during  the  three  years  next  prvccdiiif^  the  injury  in 

the   said    memorandum   mentioned   lor  his   uvera-.)   weeklv  earninas 
(luring  the  period  of  his  employment  under  ]  wore" 

(.)    He  left   the   following   dependants   wholly  deneiident   upon    hi- 
earnings,  and  the  following  dependants  partially  dependent   viz  • 
[Hnv  state  d,'p,ndantx,   with  tlvir   relationship   to    the   ,/,'c,js,',/    and 

particulars  showin/j  hvw  and  In  irhnt  extent  th,'>/  v'ere  depciid.nt  ] 
,  ."'■•^f,',«f' .no  dependants  wholly  dependent  upon  his  earnings!  but 
left  the  following  dependants  partially  dependent,  vi.i.  :_ 
iHere   state   dep.'ndants,   with   th,-ir   r,-lationship  to  the  deeeas,'d    and 

particulars  slwwmg  how  and  to  what  extent  thei/  were  d,p,'ndent  1 

('/)  The  said  received  the  following  payments,  allowances, 

or  bouehts  from  his  employers  after  tho  accident  [or  disablomcnt  or 
su-pension]  viz. : — 

1  )atcd  this  day  of  ,  19     , 


FoUM  37. 
Notice  of  Memorandum  having  been  reoeived. 
Ill  the  County  Court  of  ,  holdcn  at 

[Heading  as  in  Memoramlum.] 
Take  Notick,  that  a  memorandum,  copy  of  which  is  hereto  an 
has  been  sent  to  me  for  registration. 
Such  memorandum  appears  to  affect  you. 

I  have  therefore  to  request  you  to  inform  me  within  seven  dav.^ 
this  date  whether  you  admit  tho  sioiiuineiiess  of  the  n.emo>-n!.,i. 
wiieiiier  you  dispute  it,  and  if  so,  in  what  particulars,  or  object 
being  recorded,  and  if  so,  on  what  ground 


nexed, 

'  from 

im,  or 

to  its 


t 


i 

\ 

\ 

!f 

i  i 

it 

H 


.^f 


SIC 


Ai'rKVMx  .v. 


If  Vein  do  not  inform  mi-  in  diu'  ronr^n  llmt.  yon  <li~pnti>  tli"  sciiuinr- 
uisN  of  till-  niinioniiKlnni  or  odjcrt,  to  iin  Ix'inu  rcconlnd,  it  mny  he 
ni'ordiMl  widiont  fihtlirr  in(nirv,  and  wilt  t..'  rnfor ihln  ivi-fordiimly. 

H  yon  di^pnto  ili  ^jituiimnK^ss  or  olijirt  to  it-,  Uin^  rccordnd,  it  will 
not,  !>(•  rii  oidid,  ixci^pt  witli  your  (■on^<!nt  in  wrilni;^,  or  l>y  order  of  tho 
jnil'.;o  of  tlii-i  Conrt. 


Kilt.'d  lliis 
To 


dav  of 


.1'.' 


Uogistrar. 


FoUM  :!S. 

Notice  Diiputing  Memoraadam,  or  objecting  to  itt  being  recorded. 

'Sot  to  1)0  piintnl,  but  to  be  usid  (is  n  Precedent.} 
In  tlio  County  Court  of  ,  holdtni  at 

IHitidiiia  as  in  ^feml>randllln,] 
'T\]\\:  N'oTliK,  that  tlio  undi'rsi^iriL'd  C.I>.  &  Co.,  of  cU\, 

dispute  tlio  Kmiiiincnoss  of  tliu  inonionvndnni  Kent  to  yon  for  rrsistration 
iti  till)  aliovo-niontionod  niatlor  in  the  following  particulars;— 
[Iwre  /<lali'  lUirticHhiis,] 
or.  Takf.  Notici;,  tliat  tlie  undnrsiK'ni'd  CD.  &  Co.,  of  etc., 

otiicot  to  till!  niunioranclmn  sont  to  you  for  royistration  in  tlio  abovc- 
nii'ntioni'd  matter  l)i.'in;<  n-rorded,  on  tin!  following;  Krounds  :  - 

'/(.)•'■  stat''ijr<)iiiids    -see  piirticnlnrlji  Seheiliite  '2,  par.  '.»,  yiroi'iso  (')).J 


D.itrd  tlii- 


To 

The  Re^i^trar. 


day 


if  ,  I'.)     . 

CD.  it  Co.,  Limited, 
Hy 


[Or, 


Secretary, 
Solicitors  (or  CD.  &  Co.,  Limited.] 


Form  .30. 

Kotice  that  Memorandum   is  diiputed,  or  of   objection  to  it>    being 

recorded. 

[Headiivj  as  in  Memorandum.] 
Takk  NoriCK,  that  the  genuineness  of  tho  memorandum  in  the  above- 
mentioned  matter  left  with  Tor  sent  to]  me  for  rep,istration  is  disputed  by 
of  ,  a  party  affected  by  such  memorandum,  in  tho  following 

particulars : 

[//(•)■<■  slate  particulars  of  dispulc.] 
nr  that  of  ,  a  party  interested  iu  the  memorandum  in  tho 

above-mentioned  matter  left  with  [ur  sent  to]  me  for  registration  objects 
to  the  same  being  recorded,  on  the  following  grounds : 

[here  state  ijrounds.]  ] 

The  memorandum  will  therefore  not  be  recorded,  except  with  the  con- 
sent in  writing  of  the  said  ,  or  by  order  of  the  judge  of  this  Court. 

IMtcd  this  day  of  ,  I'J     ■ 

Registrar. 

To 


H 


V  ■ 

i  ! 


WollKMKN'.S   I'OMl'ENSATION    UULES,    1UU7-1UU1>.      Si: 


Fci.      to. 

Notice  of  AppHcttioD  for  KoKittration  of  Komortndum  or  for 
Hoetifleation  of  Begiitor. 

[Xut  to  bf  prinUd,  but  to  be  ii.tnl  ,i$  u  I'lcnthnl.j 
III  tlif  County  Court  of  ,  holiliiii  at 

[llrdilitiij  (IS  t»i  Ml  iHomiKliiin.] 
Takk  Notick,  that  I  ititofKl  to  limply  to  tlio  juil^i'  at  on  I  lio 

(lay  of  ,  at  the  hour  of  o'eloik  in  the  niHm|j,; 

nisr  ,1/  iiolhc  bysuluUor,  on  hi  Inilf  of  of  j  f.jniii  onh  1  fur  the 

rejii-triitiim  of  the  niemoninduni  >iiit  to  the  rii;i.itr:ir  in  tho  almve- 
niciilioned  matter  [or  for  an  order  for  the  rLclilicatiun  of  tlie 
ni.'Miorandiiin  roeordod  in  tho  al)ove-nioiitiunid  inalterj  hy  Is/.//. 
i;iiti.uliir-i    of   nrti/icatiiiit    uj'iiltr.l  fur},  and    lor   eon-eouential 

direetions,  and  for  eoHts. 

I  luted  this  day  of  ,  VJ     . 


To  the  llugi'^trar  of  the  Court 
and  to 

and  to  Messrs. 
(his  [ur  their]  solicitors). 


Applicant. 
[Or  Applicant's  Soli(  itor.  J 


KouM  41. 

Notice  to  Parties  where  Begiitrar  referi  the  Queition  of  recording 
a  Memorandum  of  an  Agreement  to  the  Judge  under  Schedule  II., 
Paragraph  9,  Froviio  (d). 

In  the  Couuty  Court  of  holden  at 

[Uiadimj  as  in  MnHoninduin.\ 
Takh  NoTicK,  that  1  have  refused  to  record  tho  memorandum  sent  to 
me  in  this  matter  for  registration,  and  have  referred  the  matter  to  the 
judge,  pursuant  to  proviso  (</)  to  paragrapli  U  of  the  Second  Schedule  t.i 
tlie  Act,  it  appearing  to  mo  that  the  said  memorandum  ouj<ht  not  to  l)e 
registered  hy  reason  of — 
('/)  tho  inadequacy  of  tiie  lump  sum  a^'rced  to  ho  paid  in  rodoniptiuu 

of  tho  weekly  payment  referred  to  in  the  tnemoiandum ;  or 
{h)  the  iuadcrjuacy  of  the  amount  of  cunipcnsatiou  agreed  to  be  paid 

to  ,  a  person  under  legal  disability  ;  or 

(()  the  inadequacy  of  the  amount  of  compensation  agreed  to  be  paid 

to  and  ,  dependants  ;  or 

(1!)  the  agreement  having  been  ot)taincd  by  fraud  "or  undue  inthienco 

or  improper  mcans_. 
And  FUiiTUEU  takk   ndtick,  that   liy  order   of   tho  juilgc  you    an- 
hereby  summoned  to  attend  I)eforo  the  judge  at  a  Court  to  he  hi>klcn  at 

oil  the  day  of  at  the  hour  of  iu  the 

noun,  when  tho  matter  will  he  inquired  into  hv  the  judge; 

And  that  if  you  do  not  attend  eiilier  in  person  ur  by  your  solicitur  on 
the  day  and  at  the  hour  alju^e  lueutioiuil  such  urdcrwill  be  made  and 
proceedings  taken  as  the  judge  mav  think  just  and  expedient. 
Dated  this  day  of  ,  VJ    . 

T    r   ;;        <■  ;  i  Registrar. 

J  o  [all  parties  conctnicd.] 


B.L. 


818  Ari'KNDix  N. 


FouM  42. 

Application  for  Removal  of  Becord  of  Memorandum  of  Agreement  from 
Register  under  Schedule  II.,  Paragraph  9,  Proviso  (e). 

In  tho  County  Court  of  holdnn  at 

llliadiiig  as  in  Miinoraiuhtm.] 

Takh  Notuk,  lliiit  1  intend  tj  apply  to  the  judge  at  on 

tho  diiyof  at  the  hour  of  in  tbo  noon,  for  an  order 

for  the  rL'nioviil  from  the  register  of  the  record  of  the  nionioranduni  of  the 
nHrcinient  in  the  aljove-uicntionod  matter  which  was  recorded  on  the 
day  of  ,  pursuant  to  proviso  (.)  to  paragraph  9  cf  the  Second 

Sclitdulo  to  tlie  aliovc-ineiitioiicd  Act,  on  the  ground  that  tlie  said 
HHreenunt  was  ohtained  hy  fraud  [or  undue  inlluence  or  improper 
means],  und  for  consequential  directions,  and  for  costs 

Dated  this  day  of  ,  19     . 


Applicant. 
[O;-  Applicant's  Solicitor.] 


To  the  Registrar  of  tho  Court 
and  to 
Jli'ssrs. 
and  his  [or  thoirj  Solicitor. 


FouM  43. 

Notice  to  Parties  where  Judge  directs  Inquiry  as  to  Bemoval  of  Record 
of  Memorandum  of  Agreement  from  Register  under  Schedule  II 
Paragraph  9,  Proviso  (e).  ' 

In  tho  County  Court  of  holden  at 

[Umdiug  as  in  McDionnuhnii.] 

WnKRKAS  it  has  been  made  to  appear  to  the  judge  that  an  inquiry 
should  he  held  as  to  the  removal  from  tlie  register  of  the  record  of  the 
niiinorauduni  of  the  agreement  in  the  above-mentioned  matter  which 
was   recorded   on    the  day   of  ,  pursuant  to   proviso  (, )   to 

paragraph  9  of  the  Second  Schedule  to  the  above-mentioned  Aci,  on 
the  ground  that  the  said  agreement  was  obtained  hy  fraud  [or  undue 
nllnence  or  improper  means]  : 

Takf.  Xoiici:,  that  you  are  hereby  sunnnonod  to  attend  heforo  tho 
judge  at  a  Court  to  he  holden  at  on  the  day  of  at 

the  hour  of  in  the  noon,  when  the  matter  will  be  inquired 

into  by  the  judge  ; 

And  that  if  you  do  not  attend  either  in  person  or  by  your  solicitor  on 
the  day  and  at  tho  hour  above  mentioned  .uch  order  will  be  made  and 
proceedings  taken  as  the  judge  may  think  just  and  expedient. 

Dated  this  _  day  of  ,  19     . 

m    r  .1        ,.  ,  liegistrar. 

lo  lail2)arhes  concerned]. 
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FOKM  44. 

Form  of  Certificate  under  Section  1,  Sub-section  4. 

Ill  the  Coimty  Court  of  lioldon  iit 

No.  of  plaint. 
IJetweon 
A.li., 

of  [address] 

ukscrijitionj  Plaintiff, 

and 
CD.  it  Co.,  Limited, 
of  [/idiln'.'is] 

[dcscrij^tum]  Defendants. 

And  in  the  matter  of  tlic  Workmen's  Compensation  Act,  19(JC. 
I  liereby  certify  that  on  the  day  of  tlie  aliove-nanicd  plaintill 

loinincnced  the  above-named  action  against  the  abovo-namod  defendants 
cliuuiiug 

[licrc  state  cUiim  of  jilaintiff  in  actiun.] 
And  that  on  the  trial  of  the  said  action  on  the  day  of  it  was 

determined  that  the  injury  in  respect  of  which  the  plaintiff  claimed 
damages  in  the  said  action  was  one  for  which  the  defendants  were  not 
liable  in  the  said  action,  but  that  such  defendants  would  have  been  liable 
to  pay  eompensation  in  respect  of  such  injury  under  the  above-mentioned 
Act ; 

.\nd  that  thereupon  the  said  action  was  dismissed,  but  the  Court,  on 
the  rccjuest  of  the  plaintiff,  proceeded  to  as>.e>s  the  compensation  which 
the  defendants  would  have  been  liable  to  pay  under  the  said  Act. 
.\nd  that  the  Court  assessed  such  compensation  at  the  sum  of  £ 
and  directed  [state  directions  given  as  to  ptujincut  of  cuinpensation,  and 
diriTtions,  if  any  given,  as  to  costs,  and  as  to  the  deduction  from  the 
c:ii)i/ieiiKation  of  any  costs  which  in  the  judgment  of  the  Court  were  caused 
by  llie  iilainti(f  bringing  the  action  instead  of  procecdinij  under  the  Act]. 
Dated  this'  day  of  ,  I'J     . 

Registrar. 


Foinr  45. 

Application  for  Summons  of  Uedical  Beferee  as  Assessor. 

[Not  to  be  printed,  but  to  be  used  as  a  I'recedent.] 
[Heading  as  in.  lieiiuisl  for  Arbitration.} 
The  applicant   [or   respondent]   applies  to  the  judge  to  summon  a 
nu'dii'ul   referee  to  sit  with    liini  a^  an   assessor,  on  the  ground  that 
(|U("-tions  are  lilioly  to  arise  in  tlie  arbitration  us  to  the  condition  of  tho 
applicant  or  his  fitness  for  enipluyinent  [or  as  tlie  (as,-  maybe  ,  and  that 
it  is  desirable  that  the  judge  .-hould  have  the  assistance  of  a  medical 
luferee  in  the  determination  of  such  (questions. 
Dated  this  day  of  ,  I'J     . 

To  the  Regi^trar  (Signed)  A.B. 

of  the  Court  .\pplicant. 

or 
Solicitor  for  the  Applicant 
[or  as  the  case  may  be]. 

I  consent  to  a  medical  referee  being  summoned  to  sit  with  me  as  an 

assessor. 

Judge. 


m 


m 


I 


III 


b2U  AlTENDlX   N. 

FouM  4G. 

Notice  of  Befttsal  to  summon  Medical  Beferee  as  Assessor. 

[Heading  as  in  Request  for  Arbitration.] 

I  hereby  give  you  nolico  that  his  Honour  the  Judge  of  this  Court  has 

dir-Lttod  mu  to  inform  you  that  your  application  for  a  lULdiual  refi'ieeto 

he  -ummoncd  to  sit  with  thu  jud^jo  as  an  assessor  is  refused,  tho  judj^e 

l>einj,'of  opinion  that  the  summoning  of  a  medical  referee  is  unnecessary. 

Hated  this  d;iyof  ,  lU     . 

Registrar. 
To 
[//(('  applicant 
for  u)i.  assessor.] 


Form  47. 
Stunmons  to  Medical  Beferee  to  sit  as  Assessor. 

[Title  as  iji  Rc(piest  for  Arbitration.] 
Tho  day  of  ,  19     . 

Sir, 

Vou  are  hereby  summoned  to  attend  and  sit  with  the  judge  as  an 
assessor  at  the  court-house  situate  at  on  the  day  of 

at  the  hour  of  in  the  noon. 

I  am  Sir, 

Your  obedient  Servant, 
To 

Registrar. 

of 


Fuu.M  is. 

Application  for  Beference  to  Medical  Beferee  nnder  Schedule  I., 
Paragraph  15. 

[Sot  to  be  printed,  but  to  be  used  as  a  Precedent.] 
In  the  county  court  of  holdon  at 

In  tho  matter  of  the  Workmen's  Compensation  Act,  1900. 
In  the  matter  of  a  claim  for  compensation  made  by  A. 15. 
of  ,  against  CD.  &  Co.,  Limited  ,  of 

[or,  7rltere  an  arbitration  is  pendimj, 

In  the  matter  of  an  arbitration  between  A.M. 
of  [address] 

[deseri2>tionl  Applicant, 

and 
C'.n.  it  Co.,  Limited  , 

of  [addresx] 

\drsi  ri/ilion]  Respondents. 

[lie,  ;/•//(■)■,■  iijiplieatton  is  made  after  iceihhi  jiaijmen'  has  been  settled. 

In  t  be  matter  of  an  agreement  [or  a  decision  or  award  or  certificate] 

lei  orded  in  the  above-mentioned  court  as  to  the  weekly  payment 

pavuble  to  A.B.  ,  of  ,  bv  CD.  &  Co.,  Limited  , 

of"  . 

.^ppli'-iiti.-.n  is  !i<>rpby  nind.'  to  t!>"  rourt  v-v,  !-.i-bn!f  nf  tbcMbovo-namod 

A.B.  and  CD.  A;  Co.,  Limited,  for  a  reference  in  thu  above-mentioned 
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iiiiittcr  to  a  medical  roforco  pursuant  to  paragraph  15  of  the  first  schodulo 
to  the  abovo-montionod  Act  under  the  following  ciroumstancoH  : 

1.  On  the  day  of  notice  was  given  by  [or  on  behalf 

otj  the  above-mentioned  A.B.  to  the  above-mentioned  CD.  &  Co., 

Limited,  ,  of  personal   injury  caused  to  the  said  A.B.  by 

ac'c'idcmt  arising  out  of  and  in  the  course  of  his  employment,  in  respect 
of  whicli  injury  the  said  A.B.  claims  compensation  from  the  said 

CO.  &  Co.,  Ijimited,  under  the  said  .\ct.] 

:or,  wlierc  aibitratioii  in  pending, 

1,  An  arbitration  under  the  said  Act  is  pending  between  the  abovo- 
nioiitioned  A.B.  and  the  above-mentioned  CD.  &  Co.,  Limited, 

as  to  tiie  amount  of  compensation  payable  to  the  said  A.B.  under 

th'!  said  Act  in  respect  of  personal  injury  caused  to  him  by  accident 
arising  out  of  and  in  the  course  of  his  employment.] 
[(ir,  irlii'ir  trcckl'j  payment  has  been  settled, 

1.  Under  an  agreement  [or  a,  decision  or  award  or  certificate]  in  the 
alwvc-mciitioned  matter,  recorded  in  this  court  on  the  day  of        , 

a  wcclily  payment  is  payable  to  the  above-mentioned  .\.B.  by  the 

al)ove-nicntioned  CD.  &  Co.,  Limited,  as  compensation  in  re^in'ct 

of  personal  injury  caused  to  the  said  A.B.  by  accident  arising  out  of  and 
in  the  course  of  his  employment.] 

'2.  The  woelcly  pajTncnt  claimed  by  [or  payable  to]  the  said  A.B. 
is 

o.  .\  question  has  [or  Questions  have]  arisen  between  the  said  A.B. 
and  the  said  C.D.  &   Co.,  Limited,  as   to  the  condition 

[or  fitness  for  employment]  of  the  said  .\.B.  [or  as  to  wliether 

iir  to  what  extent]  the  incapacity  of  the  said  A.B.  is  due  to  the 

accidontj,  [or  as  to  the  condition  [or  fitness  for  employment]  of  the  said 
.\.H.  and  as  to  whether  [or  to  what  extent]  the  incapacity  of  the 

said  .\.B.  is  due  to  the  accident],  and  no  agreement  can  bo  como 

to    otween  the  said  C.D.  &  Co.,  Limited,  a-id  the  said  A.B. 

with  reference  to  such  question  [or  questions]. 

■1.  The  said  A.B.  has  submitted  himself  for  examination  by  a 

medical  practitioner  provided  by  the  said  C.D.  &  Co.,  Limited,  [or 

has  been  examined  by  a  medical  practitioner  selected  by  himself]  [or  if 
so,  the  said  A.B.  has  submitted   himself  for  examination  by  a 

medical  practitioner  provided  by  the  said  C.D.  <fe  Co.,  Limited,  and 
Ikis  also  been  examined  by  a  medical  practitioner  selected  by  himself], 
and  a  copy  of  the  report  of  the  said  practitioner  is  [or  copies  of  the 
reports  of  the  said  practitioners  are]  annexed  to  this  application. 

Tlie  applicants  request  that  an  order  may  l)e  made  referring  the 
matter  to  a  medical  referee  for  his  certificate  as  to  the  condition  of  the 
said  .\.B.  and  his  fitness  for  employment,  specifying  if  necessary 

tlie  iiindof  employment  for  which  he  is  fit  [or  for  his  certificate  wliether 
or  to  what  extent]  the  incapacity  of  the  said  .\.B.  is  duo  to  the  accident] 
'»■  for  his  certificate  as  to  the  condition  of  the  said  A.B.  and  his 

'itncss  for  employment,  specifying  if  necessary  the  liind  of  employment 
(or  which  ho  is  fit,  and  as  to  whether  [or  to  what  extent]  the  incapacity 
of  the  said  A.B.  is  duo  to  the  accident]. 

Dated  this  day  of  ,  I'J     . 

(Signci) 

Applicant. 
[Or  Applicant's  Solicitor.] 
C.D.  &  Co.,  Limited, 

by  Secretary. 

[Or 
Solicitors  for  C.D.  &  Co.,  Limited.] 

To  the  Registrar. 


t 


i! 


j 
I 
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.1 


^--  Al'I'KNDlX    N. 


FOUM    I'J. 

Order  of  Boference,  Schedule  I.,  Paragraph  15. 

Ill  tlit'  Cuuiity  L'oiiiL  of  holdon  at 

[Ui'dditvj  tifi  in  Ap}>lication.] 

On  llic  application  of  A.B.  of  C.TX  k  Co.,  Liinitod, 

of  (ii  i;opy  of  which  is  hereto  annpxrd),  I  hcri'by  appoint  Mr. 

L>f  .  oiu!  of  tlic  nicdicnl  referees  appointed  hy  the  Secretary  of  State 

for  the  purpose  of  tlie  \Vorl<nicn's  Compensation"  Act,  l'.)06,  to  examine 
the  said  \n(iiHi' i>f  wurknunr,  aud  to  ^'ivu  his  certiiieato  as  to  the 

condition  of  tlie  said  and  his  fitness  for  employment,  speeifving  if 

necessary  the  kind  of  employment  for  which  lie  is  fit  \i>r  his  certificate 
whether  [or  to  wiuit  extent]  the  incapacity  of  the  said  is  due  to 

the  accident]  [or  his  certificate  as  to  the  condition  of  the  said  and 

liis  tiiness  for  employment,  specifying  if  nocossarv  the  kind  of  employ- 
ment for  which  he  is  fit,  and  as"  to 'whether  [or  to  what  extent^  the 
ineupacity  of  the  said  is  due;  to  the  accidciitj. 

Copies  of  the  reports  of  the  medical  practitioners  hv  whom  the  said 
has  been  examined  are  hereto  aiineX(>d. 

The  said  ,  who  is  now  at  ,  has  been   directed  to  submit 

Limself  for  ox  imination  by  the  rc-feree. 

I  am  satisfied  that  the  said  is  in  a  lit  condition  to  travel  for  the 

purpose  of  being  examined,  and  he  has  l)een  directed  to  attend  on 
the  referee  for  examination  at  sueli  time  and  place  as  mav  be  fixed  by 
the  referee. 

[or,  The  said  does  not  appear  to  be  in  a  fit  condition  to  travel  fur 

the  purpose  of  being  examined. J 

The  referci'  is  reaucstcd  to  forward  his  certificate  to  the  liogistrar  at 
the  County  Court  Office  situate  at         on  or  before  the  day  of 

Dated  this  day  of  ,  I'J     . 

Kegistrar. 


FoiiM  ,00. 

Order  on  Injured  Workman  to  submit  himself  for  Examination  by 
Medical  Beferee. 

In  the  County  Court  of  holdeii  at 

[lliddiiuj  Its  in  Applicntian]. 

To  A.H.  ,  of  [dildrfss  ntid  (li'scri/itiini.] 

Takf,  Xotick,  that  I  have  appointed  Mr.  ,  of  ,  one  of  the 

medical  referees  appointed  by  the  Secretary  of  State  for  the  purposes  of 
the  Workmen's  < 'oinpen,>atioii  Act,  I'JOd,  to  examine  you  in  accordance 
with  tlie  application  in  the  above-mentioned  matti  r  for  a  reference  to  a 
medit'al  referee. 

You  are  hereliy  requir.'d  to  submit  yoursi'lf  for  examination  bv  the 
referee  Unld  irhrrc  jrorhman  in  in  a  jit  intiditinn  to  Iniirl,  and  to  uitend 
for  that  purpose  at  such  time  and  place  us  mav  be  fixed  bv  him.  I 

Dated  this  day  of  ,  HI     .  "  "  " 

liogistrar. 


Wokkmen's  Compensatiox  Rules,  1007-1909.    S'2'.i 


FoiiM  51. 

Notice  to  Parties  of  Certificate  of  Kedical  Bcfcrec. 

In  the  Cuuiity  Court  of  holdoii  at 

[Hciiding  na  in  Ajtjilicdli'in.] 
Takk  Xotick,  that   T  hiivo   received   tho  certilieate  of   the   medical 
referee  iippointcd  in  tliis  matter  and  that  yuu  may  in-^peet  llio  same 
during  ottico  hours  at  my  office  situato  at  ,  and  may  on  rciiuest 

and  at  your  owu  cost  he  furnished  with  or  take  a  copy  thereof. 
Dated  this  day  of  ,  VJ     . 

'I'o 

Kcgistrar. 

and 


FoRJt  52. 

Notice  of  Application  for  Suspension  of  Right  to  Compensation  or  to 
take  or  prosecute  Proceedings  in  relation  to  Compensation,  or  of 
Right  to  Weekly  Payments,  under  Schedule  I.,  Paragraph  4, 
Paragraph  14,  or  Paragraph  15,  and  Rule  fi5. 

[Xot  to  he iirinted,  hut  to  be  used  ,is  a  I'ltxcdint.] 
In  the  County  Court  of  holdcn  at 

In  tho  matter  of  tlio  Workmen's  Compensation  Act,  lOOC. 
In  the  matter  of  a  claim  for  coiupensation  mado  by  A.Ij. 
of  against  CD.  &  Co.,  Limited,  of 

[or,  ichcre  an  arbitration  is  pendiwj, 
In  tho  matter  of  an  arbitration  betwceu 
A.B. 

of  [address] 

[ilescriiition]  Applicant, 

and 
CD.  &  Co.,  Limited, 
of  [iiddre.is] 

[description]  Respondents.] 

[or,  where  application  is  made  after  tceekly  paymoU  has  been  settled. 

In  the  matter  of  an  agreement  [or  a,  decision  or  an  award  or 

a  certificate]  recorded  in  thealiove-mentioned  court  as  to  the 

weekly  payment  payal)lo  to  A.B.  of  by  CD.  &  Co., 

Limited,  of  .] 

Takk  Notice,  that  I  intend  to  apply  to  tho  judge  at  on  tho 

day  of  at  tho  hour  of  in  the  noon,  [on  behalf  of 

Messrs.  CD.  &  Co.,  Limited,  of  etc.,  ]  for  an  order  suspending  your 

right  to  compensation  in  the  above-mentioned  matter  and  to  take  or 

prosecute  any  proceedings  under  tho  above-mentioned  Act  in  relation  to 

compensation  [or  suspending  your  right  to  weekly  payments   in   iIk; 

above-mentioned  matter,  on  the  ground  that  you  refuse  to  submit  yourself 

to  medical  examination  as  required  by  me  [or  by  the  said  CD.  &  Co., 

Limited],  in  accordance  with  paragraph  t  [or  paragraph  14]  of  tho  first 

schedule  to  the  Act  [or  that  you  obstruct  the  medical  examination  required 

by  mo  [or  by  the  said  CD.  &  Co.,  Limited,]  in  accordance  with  paragraph  i 

[iir  paragraph  14]  of  the  first  schedule  to  the  Act],  [or  on  the  ground 

that  you  refuse  to  submit  yourself  for  examination  by  a  medical  referee 
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as  orrlrrcd  uiiilcr  paraKrapli  ir,  of  the  (irst  .sc)acdiile  to  tlio  Act,  or 
tlial  you  ohstiiKt  the  I'xaniinatioii  hv  a  medical  rcferoo  oidcred  uii'dcr 
liaia-raph  lo  of  the  first  hchedule  to  the  AitJ,  aud  for  fonscquential 
ilircitioiis,  and  for  costs. 

I>iit('d  this  day  of  ,  It)     . 

(Sisncd)        CD.  &  Co.,  Limited, 
'>>■  Sccrctarv. 

[or. 
Solicitors  for  CD.  &  Co.,  Limited.] 


To  A. 15,,  of 
and  to  Messrs 
his  Solicitors. 


Applicant, 
Kcspoiidcnta, 


] 


KoUM  5:t. 

Prscipe  for  Payment  into  Court  under  Schedule  I.,  Paragraph  5. 

[Xiil  to  he  i>iiiit(d,  but  to  !„•  nsnl  a:i  a  l'i;a:il,'nl.l 
111  the  County  Court  of  liolden  at 

111  the  matter  of  the  Workmen's  Compensation  Act,  1906, 
and 
Tn  the  matter  of  an  arhitration  between 
A.13. 

of,  etc. 

and 
CD.  it  Co.,  Limited, 

of,  etc. 

(In  the  matter  of  an  A^'recmcut  between 
A.B. 

of,  etc. 

and 
CD.  &  Co.,  Limited, 
of,  etc. 

or 

[In  the  matter  of  a  CcrtiCcatc  pivcn  in  an  action  in  [.slatr  coiirl]. 

Between 
A.U. 

of-  ''<'=•  Plaintiff, 

and 
CD.  &  Co.,  Limited, 

"f-  '-'''^-  Defendants] 

[of  as  the  case  via>i  be.] 
Tam;  Notick,  th.at  C.I).  &  Co.,  Limitbd,  of  [or  "Messrs 

solicitors   for  CD.   &,   Co.,  Limited,  of  do  pay  into 

court  [irhe,,  paid  b;/  solicitors,  add  at  the   request  and   bv  the 

authority  of  the  said  CD.  &  Co.,  Limited,  ],  the  sum  of  ^stnte  sum 

vilrlfeisl  ,  beins  the  sum  awarded  <or  agreed  or  directedl  to  be 

paid  by  the  said  CD.  &  Co.,  Limited,  as  compensation  in  the 

ahove-nieutioned  matter. 

Dated  this  day  of  ,  19    . 

(Signed)        CD.  &  Co.,  Limited, 

Secretary. 
[Or  ^ 

„    ^,     „     .  Solicitors  for  CD.  &  Co.,  Limited.] 

To  the  Registrar. 
Received  the  above-mentioned  sum  of 

Registrar. 
[Date.] 


Workmen's  Compevsation  Eules,  1007-1009.    S2.') 


Form  53a. 

Pricipe  for  Payment  into  Court  under  Schedule  I.,  Paragraph  5,  and  Bulo 
56b,  where  there  is  no  Diipute  as  to  the  Liability  to  pay  Compensa 
tion    but  the  Amount  payable  has  not  been  ascertained  or  decided 
by  Arbitration  or  Agreement. 

In  the  County  Court  of  holder)  at 

In  the  matter  of  the  Workmen's  Compensation  Act,  ItWC, 
and 
III  the  matter  of  an  injury  by  accident  to  A.B.  late  of 

uliicli  resulted  in  the  death  of  the  said  A.I3.  ' 

'I'aki-;  Notick- 

1.  That  on  the  day  of  personal  injury  by  accident  arisi„« 

out  of  and  in  the  course  of  his  employment  was  caused  at  Ut<,lZ 

rlncr  o,   ,uxuUnt)  to   A  B.  ,  late   of  deceased,   a   workman 

employed  by  ,  [or  by  ,  a  contractor  with  for  the  cxecu- 

lioii  of  work  undertaken  by  theml,  and  on  the  day  of         '   the 

d.ath  of  the  said  A.B.  resulted  from  the  injury. 

[Or  in  disc  of  industrial  di.icani', 

Takk  Notick, 

1    That  on  the  day  of  Mr.  tho  certifying  surffcon 

under  the  iactory  and  Worship  Act,  I'JOl,  for  the  district"  of  r,„- 

31  r.  oue  of  tho  medical  referees  appointed  by  the  Secretary  of  .State 

for  the  purposes  of  tho  Workmen's  Compensation  Act,  1900,1  certitied 
tluit  A.Ji.  of  was  suffering  from  ,  a  disease  conung 

within  section  8  of  the  Workmen's  Compensation  Act,  190G,  and  wal 
thereby  disabled  from  earning  full  wages  at  the  work  at  which  ho  was 
employed  ;  and  on  the  day  of  the  said  A.B.  died,  his 

death  liemg  causediby  the  said  disease. 

[Or,   That  on   tho  day  of  A.B.  ,   of  was  in 

pursuance  of  special  rules  [or  regulations]  made  under  the  Factory  and 
\Vorksliop  Act,  I'JOl,  suspended  from  his  usual  employment  on  account 
of  his  haying  contracted  ,  a  disease  coming  within  section  8  of 

t he  Workmen  s  Compensation  Act,  1906,  and  on  the  day  of 

'?n*  -ri^'?'      .,    '^'^'^'  ^''*  *^°''*''i  ''^''^K  '^''isod  by  the  said  diseaso.l 
[Or    That  on  the  day  of  A.B.  late  died,  his 

death  beiiig  caused  by  ,  a  diaeaso  coming  within  section  8  of  the 

W  orkmen's  Compensation  Act,  190G ; 

And  that  the  dependants  of  tho  said  A.B.  allege  that  the  above- 

montioued  disease  was  due  to  the  nature  of  the  employment  of  the 
said  A.  h!.  in  {describe  emplotiment),  and  that  ho  was  last 

ompioyed  in  such  employment  within  the  tweho  months  preyious 
o  his  disablement  or  suspension  [or,  if  tlw.  workman  died  without 
h.mwj  oUuuied  aeertifiaite.  of  disablement,  or  was  not  at  tlic  time,  of  his 
aralli  in  reeeipt  of  a  tveeld,/  paynmit  on  ateount  of  disabUment,  within 
the  twelve  months  previous  to  his  death]   by  C.I).  &  Co.,  Limited, 

•2.  There  is  no  dispute  as  to  the  lial)ility  of  the  said  to  pay  com- 

pciisation  uuder  the  above-mentioned  Act  to  tho  dependants  of  the  said 

•  ]■  »  T,  '"  '•e^l'G'-'t  of  the  injury  caused  to  them  by  the  death  of  tho 
said  .\.  13.  but  the  amount  payable  as  compensation  has  not  been 

ascertained  or  decided  either  by  a  committee  or  by  arbitration  or  by 
agreement.  ^ 

■i.  The  said  of  [or  Jlessrs.  ,  solicitors  for  the  said 

_       01  J  do  therefore  pay  into  court  [when  paid  bn  solintor^ 

aaa  at  the  request  of  the  said  j  tho  sui  of  [state  sum' in 

letters]  being  the  amount  admitted  by  the  said  to  be  payable  by 

them  as  compensation  in  the  above-mentioned  matter.  ' 


» 
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1.  (ti)  TiK  >iiiil  V.l!.  was  at  the  date  of  tho  accident  [or  diaablc- 

uu'iil  dc  >usi>('ii'-ioii  nr  death]  years  of  iifjo. 

(/()  He  was  einpUiyed  as  ,  and  his  earnings  in  the  oniploymcnt 

(if  the  ^aid  during  the  three  years  next  preeoding  tlie  injury  \iir 

di-ahlenient  or  susiieiision  or  death]  \or  his  average  wcelily  earnings 
during  the  period  of  lliis   eniploymeut   under  tho   said  ]   were 

5.  To  tiio  licst  of  the  knowledge  and   belief   of   the   said  tho 

persons  interested  in  the  said  sum  as  dependants  of  tiio  said  A.li. 
are 

[Sliitr  (IciHiiiliintu,  irith  Ikiir  aije.i  and  rcUitionshipto  (kccasccl  workman, 
(tnil  iiliina  of  risuluncr,  as  far  (is  knoicn.] 
f>.  Tho  amount  aiimitted  by  tho  said  to  be  payable  as  compensa- 

tion has  been  arrived  at  as  follows,  viz.  : — 
Dated  this  of  ,  19     . 

(Signed)  , 

[or 

Solicitors  for  .] 

To  the  Registrar. 
Kceeivrd  tho  above-mentioned  sum  of  ,  subject  to  inquiry  as 

to  adeijuacy. 

Registrar. 
[Date.] 


Form  50aa. 

Notice  to  Parties  where  Begistrar  refers  the  Question  of  Adequacy  of 
Amount  paid  into  Covirt  under  Bule  56b  to  the  Judge. 

In  tho  County  Court  of  lioldon  at 

{Hcddiiiii  (la  ill  I'racijie  fur  I'liyiiirnt  into  Court,] 
Takh  Noticv.,  that  I  have  referred  the  question  of  the  adequacy  of 
tiie  amount  paid  into  Court  in  this  matter  to  the  judge. 

And  ki-Kther  takk  notici:,   that  by  order   of   the  judge   you  arc 
hereby  summoned  to  attend  before  the  judge  at  a  Court  to  bo  holdcn  at 
on  tho  day   of  at   tho   hour   of  in  tho 

noon,  when  the  matter  will  bo  inquired  into  by  tho  judge  ; 
And  that  if  you  do  not  attend  either  in  person  or  by  your  solicitor  on 
the  day  and  at  the  hour  aliove  mentioned  such  order  will  be  made  and 
proceedings  taken  as  the  judge  may  think  just  and  expedient. 
Dated  this  day  of  ,  19     . 

Registrar. 
To  [thi'  cmploj/rr  ami  the  jwrsons  ajijit'aring  hij   the  in-ucipe  to  be 
inli'rcxtal  in  the  amount  paid  in.] 


FOUM    531!. 

Notice  by  Begistrar  of  Payment  into  Court  under  Schedule  I., 
Paragraph  5. 

(i.) 
(i.)   U7((')'.'  amount  pn'jntili'  hnn  ln'rn  naci^rtaini'd  or  ilrcidrd,  and  pay- 
7nint  into  Court  is  made  under  Hide  .5Ga. 
In  the  County  Court  of  holden  at 

[ ffriiiliini  lift  ill.  Prorine  for  I'nvment  into  Court,  \ 
Takf:   Notici;,  that  the  sum  of  has  been  paid  into  Court  as 

compensation  in  the  above-mentioned  matter. 


II 


WoitKMKx's  Com n:\sATioN-  Uii.ks,  1!M»7  1000.    y27 

Any  person  intci-..stcd  i„  the  sai.l  sum  n.ay  apply  to  the  Court  for  ,iu 
u  .    r  for  the  .nvcst.nent  an.l  application  of  the  saul  M.n.  for  llu,  \>M 

^^t  >.hS:\:'t  ,'.  \V  V"'"'  "','"-«l""V'>  ^vill,  paragraph  H  of  the 
lirst  >,  I  tduk  to  the  Workmen's  Compensation  Act,  VMO,  and  the  rules 
of  Court  made  under  the  said  Act  ,  ,  uuu  ine  ruits 

Dated  this  day  of  ,  19    . 

To  Registrar. 

Hours  of  attendance,  etc. 


(H.) 

II  )   11  hrre  amount  jjaynhl.'  has  vol  b,m  cmcrUdncd  or  ,hxidcd    and 
pin/mnit  into  Court  i.s  vuidc  undvr  Ride  5»;n 
In  the  County  Court  of  holden  at 

[Heading  us  in  l>ru:cipc  for  Payment  into  Court.] 

Takk  Notice,  that  the  sum  of  t  has  heen  paid  into  Court  as 

compensation  m  the  above-mentioned  n.atter.  '  "' 

If  any  question  arises  as  to  the  adequacy  of  the  amoimt  naid  ii,t„ 

Court,  such  question,  and  all  questions  L  t'o  who  ar"    ,    '   d     ts       d 

Inadeu^lil^^^heiitlttr  "■'■""""'■"'"'  ^^'  ""'  ^'"^  ''"'^  "^  ^"-' 

CnlLr  1"*^""°"  '^^'^'^^^  "«  to  tlio  adequacy  of  the  amount  paid  into 
Court,  any  person  interested  in  the  said  sum  may  apply  to  the  Com 
..  ,  H.'^'f  M  ^"'  "''^■"^•'■-'■"••■>'  and  application  of  {he'said  sum  for  the 
Leneht  of  the  persons  entitled  thereto  in  accordance  wula  ^^n  Jraph  5 
of  the  hrst  schedule  to  the  Workmen's  Compensation  .Ac  im  and 
the  rules  of  Court  made  under  the  said    Ut.  ' 

IJatcd  this  day  of  I'J 

Xo  Kcgistrar. 

Hours  of  attendance,  etc. 


Form  53c. 

AppUcation  for  Inveitment  or  AppUcation  of  Money  paid  into  Court 
under  Schedule  I.,  Paragraph  5. 

[Xol  to  be  printed,  but  to  be  nscd  as  a  Precedent.] 
JXUipplication  for  investment  and  application  of  the  sum  paid  into 
in  the  County  Court  of  holden  at 

[Heading  as  in  Precipe  for  Payment  into  Court.] 

Takk  Notice,  that  I  [name  and  address  of  applicant i  intend  to 

apply  to  t.he  judge  at  on  the  /iL  of     '        ,  at  the  hottr 

';  '"  t^*-    ,        ,noo".  ""  behalf  of  myself  and  of  r,.,„,„», 

/,•  ,>.rsons  on  whose  beludf  the  appHeatmn  is  made,  as  dependants  o 

1 1.    aboyo-nnnied   A.B.,  for   an   order    for    the    inyeitment   am 

appl  cat  on  o    the  sum  paid  into  court  in  the  aboye-meiitioned  matter 

;md  for  the  allotment  of  the  same  between  the  dependants  of  the  said 

To  the  best  of  my  knowledge  and  belief  the  persons  interested  in  the 
-ilia  sum  as  dependants  ol  the  said  A.B.  are 

[State  dependants,  with  their  ages  and  relationship  to  deceased  Hvrhman, 
and  2daces  of  residence.] 
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I  itiloiul  to  apply  for  an  ordor  for  tho  invnstmont  and  applirntion  of 
till'  Mild  sum,  mid  for  tho  allotmcTit  of  tho  samn  lictwi'cn  tln!  drpondantM 
of  lln'  said  A.H.  as  follows,  viz. :    - 

[Stall-  !io!i'  npiilirnnt  mslifn  the  utim  to  Itf  ilmU  irilli.] 
or  ill  such  other  nianiior  as  tho  court  in  its  discretion  thinks  tit  for  thn 
iHiu'lit  of  the  persons  entitled  thereto  under  the  alHjvc-mcntionod  Act, 
and  for  coiisoqiKMitial  directions. 

J  )ati.>d  this  day  of  ,  VJ    . 

(SiKiicd) 
To  thn  UoRistrar  and  {to  any  utlur  jmrtiin 
iitlifi'stfd,  irliiTf  till-  0}>}itivntiimi>i  mittlr 
on  liihiilf  of  .wDic  only  of  the  iKtrtkn 
iiiliii'slnl). 


ill 


ii  I 


fll* 


(l!)  .l/>/>/iVc(//ii)i  fur  Tnrr^tmnit  nvil  AppUcntion  of  the  Amonnl  allotted  to 

any  Person. 

Ill  t       County  Court  of  holdeii  at 

[lliiidinij  (IS  in  Pnecipefor  Payment  into  Court,'] 

Takk  Notick,  that  I  [name  and  address  of  applicant]  intend 

to  apply  to  the  judge  at  on  tho  day  of  at  tho 

hour  of  in  tho  noon,  on  behalf  of  myself  [or  of  ]  for 

an  order  for  tho  investinrnt  and  application  of  the  snra  paid  into  court 
in  the  ahove-incntioiied  matter  and  allotted  to  nie  [or  to  tho  said  1. 

1  intend  to  apply  for  an  order  for  the  investment  and  application  of 
the  said  sum  as  follows,  viz.  : 

\  State  how  applicant  ivishcs  the  sum  to  be  dealt  trith.] 

or  in  such  other  manner  as  tho  court  in  its  discretion  thinks  fit  for  mv 

heiu'lit  'or  for  the  houetit  of  the  said  ],  and   for  consequential 


directions 

Dated  this  day  of 

To  the  Uesistrar. 


.19     . 

(Signed) 


Form  54. 

Application  for  Order  for  Payment  into  Court  of  Weekly  Payment  pay- 
able to  Person  under  Disability.     Schedule  I.,  Paragraph  7. 

[Xot  to  be  jmntcd,  but  to  be  used  as  a  Preccdoit.j 
In  the  County  Court  of  holdeu  at 

UI    -ilinq  as  in  Award,  Memorandum,  or  Certificate.] 
Take  Notick,  that  I  [name  and  luUlrcss  of  apjdicant]  intend 

to  apply  to  th(^  judge  ut  on  the  day  of  ,  at  the  hour  of 

in  the  noon,  for  an  order  that  the  weekly  pajTnent  payable 

in  the  above-mentioned  matter  to  a  person  under  legal  disability 

[or  to  me]  be  during  his  [or  my]  disability  paid  into  court,  and  for  con- 
sequential directions. 

Dated  this  day  of  ,  19    . 

(Signed) 
To  the  Registrar 
and  [to  the  I'ortics  i7ttcrcsted.] 


WoilKMEN'.S  COMI'ENMATION   llULES,   lliU7-lUU'J.      S2li 


FoitM  55. 

AppliMtion  for  Varution  of  Order  nndor  Sohodalo  I.,  7«rtgraph  9. 

[\ut  to  be  printed,  but  to  be  uscU  as  a  i'recediiil.] 
\  Heading  an  in  Awiud,  Memurandiim,  or  Certijhale.] 
Takb  NoTlCK,  that  I  [nanw  and  a<l<lr,ns  of  apjiliatnt]  iiitfiul 

lu  upply  to  the  judge  at  u  Cuurt  to  bo  Lolduii  on  tbo  duv  of 

,  at  tho  hour  of  in  tlju  noon,  for  un  ordir  tliut 'thu 

order  of  the  court  [or  the  awardj  made  in  tho  above-tueiitioued  matter 
on  thu  day  as  to  the  apiiortionuieiit  of  the  sum  paid  a*  toiii- 

[leiisation  among  tho  dependants  of  A.B.  deceased  [ur  as  to  tho 

manner  in  which  tho  sum  payable  to  a  dependant  of  A.H. 

deceased,  should  be  invested,  applied  or  othorwisu  dealt  with  1 
may  bo  varied  by  directing  [here  state  variation  claimed  by  avidicant] 
and  (oi  consequential  directions. 

And  funhor  taljo  notice  that  the  circumstttuces  in  which  this  appllca- 
tiou  is  made  are 

Istate  particulars.] 
Dated  this  day  ,  I'J    . 

(Signed) 


LOr, 


To  the  Registrar, 

and  to  lull  jjersons  interested.] 


Applicant. 
Applicant's  Solicitor.] 


Form  5Ca. 

Application  by  Workman  intending  to  ceaie  to  reside  in  the  United 
Kingdom  for  Beference  to  Kedical  Beferee  under  Sohedule  I.,  Para- 
graph 18. 

[Xot  to  be  printed,  but  to  be  used  us  a  I'rccedent.] 
In  tho  County  Court  of  holden  at 

In  the  matter  of  the  Workmen's  Compensation  Act,  I'JOC, 

and 
In  the  matter  of  an  agrcenieut  [ora  decision  or  an  award ora  certili- 
rate]    recorded  in  the    above-mentioned  Court   as  to  the  weelilv 
payment  payable  to  A. 13.  of  by  CD.  &  Co.,  Limited, 

of  .  J  ,  , 

Takk  Notice,  that  A.U.  of  ,  to  v/hom  under  an  agreement 

[or  a  decision  or  an  award  or  a  certifici'e]  m  the  above-mentioned 
matter  recorded  in  this  Court  on  the  day  '■■{  a  weekly  payment 

of  is  payable  by  tho  above-mentionetl  CD  &  Co.,  Limited, 

as  compensation  for  personal  injury  ca'.i„ed  to  'he  said  A.B.  '  by 
accident  arising  out  of  and  in  the  course  of  uis  employment,  intends  to 
cease  to  reside  in  the  United  Kingdom  ; 

Andthat  the  said  A.B.  iiUciids  .►u  a- ■  '       .  the  regi.strar  ai;  , 

on  the  day  of  ,  at  tlie  hou.  c.  in  the  noon, 

for  an  order  referring  to  a  medical  referee  the  question  whether  the 


h 

I- 


- 


s:]») 


Al'I'KNIUX    N. 


iiiciipiuily  ijf  till'  mM  A.I!.  resultiiiL;  from    la    iiijiiiv  i      ikoly  to 

1)0  of  a  perniant'iit  iioturr. 

A  ii'iiort  (if  a  mi'ilic'iil   prartitioiicr,  wllitiK  •>ni  tho   imtuii^  nf  the 
iiuaimcity  of  the  said  A. 11.  resulting  frulu  the   injury,  in  hiTi  to 

uiiiit-'xrd. 

Uatctl  this  Jay  of  ,  l',»     . 

(Signed) 

.Vppliiaiit. 
[Or, 

Appliciuit's  Solicitor. j 
To  till'  lii'ni^trar  of  tlir  roiul 
ami  to    Ihf  •mi'liiii'  >  \. 


inediral    reforoi"? 
f  the  Workimn's 
said  [mime  0/ icci/7.»Ka(t]  , 

ive  his  L'ortilicato  as  towhcthcT  tlii'  iniaiiaiity  of  tlic  said  |ii(i/»ii' 


FiiiiM  U'k. 
Qtt\ir  of  Beference,  Bchedale  I.,  Paragraph  IB 

In  llio  County  Court  of  hold  11  at, 

[lliiidinij  lit  in  .ly>j>/iM(/iii)i,  F-om  .'jtiv.l 

On  tlio  application  of  of 

(a  copy  of  which  is  hereto  annexed), 

I    licroliv  appoint   Mr.  of  ,  on>-   of   tin 

appointed  hy  thu  Secretary  of  State  for  the  piiriw 
Compt'iisation  Act.  lOOfi,  to  examine  tli 
and  to  Kive  his  eerti 

(1/  irorKman\  resulting  from  the  injury  is  likely  to  hoof  a  perniane?it 

nature. 

A  copy  for  popios]  of  the  report  [or  reports]  of  the  medical  practitioner 
\i>r  practitioners]  hy  whom  the  said  has  hoi-n  examined  i.s  lor  are] 

hi.reio  annexed.     []t'/i/.  if  -to,  Copies  of  the  statements  submitted  to  mo 
hy  the  parties  are  also  lierelo  aimc\i  d.j 

The  said  ,  who  is  now  at 

himself  for  examination  hy  the  referee. 

I  am  satislicd  tliat  the  said  is 

till'  purpose  of  lieinj,'  examined,  and  he 
tlic  referee  for  examiuation  at  nueh  time 
the  referee. 

Of,  The  said  does  not  appe.i'-  to  bi 

for  the  purpose  of  being  oxamiiied.  j 

The  releree  is  retjuested  to  forward  hi^  certifioate  to  the  Registrar  at 
the  County  Court  OHice  situate  at  on  or  l)efore  the  day  of 

,  spycifving  therein  the  nature  of  tliu  incapacity  of  the  said 
resulting  froni  the  injury,  and  whether  such  incapacity  is  likely  to  Ijo 
(if  a  permanent  nature. 

Dated  this  day  of  ,  19     . 

Judge  [or  Uogistrarl. 


has  been  directed  to  submit 


in  a  fit  condition  to  travel  for 

las  lieen  directed  to  attend  on 

mil  place  as  may  be  tixed  by 


in  a  lit  condition  to  travel 


W'dkkmkn's  Cu.MnA.sATioN  Uii.Ks,  | !)o7   |!M)!».     s:i| 

FoiiM  58a. 

[To  be  priiitcil  on  thick  blue  foobaii'.] 

Certifleat*  of  Identity. 

[To  UK  CARv;t'i;i.i,y  i-ukseiivkij.j 

NoriCK.  -This  CtutincAii;  is  no  sixxitiiv  wijAri;\  kii  for 

A  Iii.i.r. 

t     .1     ,.        .     -.  .  .  No.  of  Curtilifiito  , 

III  the  ( iiiiiity  Court  of  luililca  ut 

[Jliivlimj  (u  in  Award,  Mcmontnituni,  nr  C-itifual,-  I 

Pliw  is  to  .•.Ttify  that  .\.n.  hxU:  ,4  '„.Nr.,s  .mil  ,lr>.,n,,lum  1   i, 

>  wiaW'd  to  a  w.T'kly  [niymcMl  of  from  nam,  aii.t  mlUresx  of,;,,,.lom'r\ 
;.s  roiiipensiitioii  imv,il,l,.  i„  ll„.  sai.l  X.W.  j,,  respect  \,i  n.'rv.nal 

injury  caused  to  liini  l.y  .i.'.ident  arising  out  of  and  iu  the  cnirs,-  of  his 
(  iiiployiii.iit,  sucli  weekly  payment  to  contiiuK-  diiriii''  the  total  or 
partial  incapacity  of  the  said  .\.H.  for  work  : 

And  that  the  (lescriptiou  of  the  said  A.I!.  an.l  hi,  incapacity  for 

work,  as  certitied  by  the  lucdieal  referee  appointed  in  this  mutter,  are  as 

A«o, 

J  f  eight, 

Hair.  lOycs, 

Nature  of  incapacity, 

[Ik^icribc  nature  of  incaimcily,  as  in  certijkal,-  of  mrdknl  refn-ee.] 
Dated  thia  day  of  ,  19    . 

Uegistrar, 


FoiiM  .I'J. 

Kotice  to  be  given  to  Workman  intending  to  cease  to  reside  in  the 
United  Kingdom. 

[Wading  as  in  Award,  Memorandum,  or  Ccrlijhulc.\ 
Take  Notick,  that  if  you  desire  to  obtain  pavmciit  of  the  weeklv  nav 
nients  payable  to  you  under  the  award  [meu.oranduui  or  cerliiiL^'e  1 
liereto  annexed  whih^  yon  are  residing  out  of  the  Unitid  Kingdom  voii 
must,  at  intervals  of  three  nioiitlis  from  the  date  up  to  whieli  such'piv- 
iiients  ha%e  bei  n  made,  Mibmit  yourself  to  examination  uv  a  medical 
practitioner  in  the  place  where  you  are  residing,  and  produce  to  him  the 
copy  of  the  certilicate  of  t\u-  medical  referee  and  the  certilieate  of 
identity  hereto  annexed  ;  and  you  must  obtain  from  such  medical  practi- 
tioner a  certificate  in  the  form  hereto  annexed  that  he  has  examined 
you,  and  that  your  incapacity  resulting  from  the  injury  speci'ied  in  »h.' 
certidcatc  of  the  medical  referee  continues  :  and  such  certificates  must 
he  veiitied  by  the  medical  prai^titioncr  by  declaration  in  your  presence 
before  some  sucli  person  as  hereinafter  mentioned. 

Vou  must  al>o  attend  before  some  such  person  as  hereinafter  men- 
tioned, and  mali.;  a  declaration  in  the  form  hereto  annexed  that  you  are 
the  same  person  as  mentioned  iu  the  copy  of  the  cortiticate  of  the  medical 
ruforco  and  in  the  certitieato  of  identity  hereto  aunexod,  and  in  the 
ccrt^faeate  of  the  medical  practitioner  by  whom  you  have  boon  examined 
producing  to  such  person  the  copy  and  cortiticatos  above  montioned 

\  ou  must  then  transmit  to  me,  at  my  olhco,  nituato  at         the  certiti 
cate  of  the  modical  practitioner  by  whom  you  have  been  examined  and 
your  declaration,  together  with  a  roiiucst  for  transmission  to  vou  of  the 
amoLiut  of  the  v.ookiy  paymout  due  to  you,  specifying  the  place  where 
and  the  maimer  in  which  the  amount  is  to  bj  transmitted,  accordiu"  to 


s;52 


App'^'' 


N. 


the  form  lioroto  auucxod,  which  request  must  be  signed  in  your  own 
handwriting.  ,  .^   ,  ,     ,       .• 

The  persons  lioforo  whom  a  certiflcato  may  be  verified  or  a  doclaratiou 

made  arc :    -  i    •      i       i        ■ 

1.  Any  person  having  authority  to  administer  an  oath  m  the  place  m 
whicli  vou  reside.  ,         _  . 

2.  .Vny  British  ambassador,  envoy,  minister,  charge  d  allaires,  or 
secretary  of  enibassvor  Kigation,  exercising  his  functions  in  any  foreign 
place  in  whicli  vou  reside,  or  any  IJritish  consul-general,  consul,  vice- 
consul,  acting-consul,  pro-consul,  or  consular  agent  exercising  his 
functions  in  any  foreign  place  in  which  you  reside. 

Dated  this  day  of  ,  19     .  „     .  , 

Registrar. 

To  A. 15. 

of  [diidreiiS  (inil  dcsciiptiunl. 

Form  CO. 

Form  of  Medical  Certificate  to  be  obtained  by  Workman  residing  out 

of  the  United  Kingdom. 

[Hiading  as  in  Award,  Memorandum,  or  Certij'icati:] 
I  [iiam:  addnss,  and  medical  qualitkation  of  viedical  practitioner] 
hereby  certify  that  I  have  this  day  examined  A.B.  of  , 

whom  I  conscientiously  believe  to  bo  the  same  person  as  A.B. 
of  ,  described  in  the  copy  certificate  of  the  medical  referee  in  the 

above-mentioned  matter,  dated  the  day  of  ,  and  in  the 

certificate  of  identity  dated  the  day  of  produced  to  me  by 

the  said  A.B.  ;  and  that  in  my  opinion  the  incapacity  of  the  said 

A.B.  resulting  from  the  injury  described  in  the  said  certificate  of 

ilie  medical  referee  stil'  continues. 

Dated  this  day  of  .  .„.       .      . 

(Signature). 
Declared  at  this  day  of  ,  in  the  presence  of  the  said 

\  H  ,  the  copy  of  the  certificate  of  the  medical  referee  and  the 

ccrlilicatoof  identity  above  mentioned  being  at  the  same  time  produced, 

liefore  me—  ...  ,   , 

[Si>jnaturc  avd  descriplum  of  person  before 
whom  the  declaration  is  tnade.] 


FouM  61. 

Declaration  of  Identity  by  Workman  retiding  out  of  the 
United  Kingdom. 

r/^•(l(/l)l(;  (IS  in  Award,  Memorandum,  or  Certifuale.] 
1    \  i;  of  hereby  declare  that  I  am  the  same  person  as 

^\  iJ     ■    '    „f  dcscribedintheeopy  of  the  certificate  of  the  medical 

II  ii  r.c  in  thi^  above-mentioned  matter,  dated  the  day  of 

I.KJikKc.l  bv  me,  and  in  tin?  certificate  of  identity,  dated  the 
,,1  ,,",,w  piodiii  cd  bv  me,  and  the  same  person  as  A.B. 

(1,'m  ribed  ill  the  ccitilicate  of  declared  by  the  said 

mv  i.rcMiice  on  the  day  of  ,  and  now  produced  by  me. 

■   '  (Signed) 

A.B. 
D.rlarc.l  al  this  day  of  ,  the  certificates  above 

nunlioii.-l  being  at  the  same  time  produced, 

Ijcfore  mc  .   ,       .  ,  I   / 

''g{,t::r,/:in-  and  drxcription  of  person  h'lore 
whom  the  declaration  is  viade.] 


now 

day 

of 

ill 


WoiJKMEx'.s  Compensation  Kile.s,  1'J06-1909.    ii'So 

FouM  CJ. 

Bequest  for  Transmission  of  Amount  of  Weekly  Payments  by 

Workman  residing  out  of  United  Kingdom. 

[I fending  as  in  Award,  Mt'iiwrandiim,  «c  Ceiiijhutlc.] 
Sir, 

I  licrowitli  enclose  medical  certificate  of  ailidiivit  of  idoiititv,  and 
request  that  the  amount  of  the  weel^ly  paynii'uts  dut'  to  iiie  in  the 
al)ove-iuentioned  matter  may  be  transmitted  to  me  at 
[ifivi'  full  <i(ldrcss] 
atiitc  how  hdiismiasiiiii  to  be  imide,  ksJ — 
hy  Post  OMice  order  payable  at 

liuiini)  of  itoat  oljuc] 
or  by  liankers'  draft  on  tho 

[TMnu:  and  addiess  uf  hank]. 
I  am,  Sir, 

Your  oliedient  Servant, 
A.B. 
\To  be  signed  by  the  workvmn  in  his  own  handivritinn.'l 
To  the  Registrar 

of  the  County  Court  of 

holden  at 
[add  address  of  registrar's  office] 

Form  63. 

Notice  by  Registrar  to  Employer  of  Beceipt  of  Medical  Certificate 

and  Declaration  of  Identity. 

[Heading  as  in  Award,  Memorandum,  or  Certificate.] 
'^tKE  Notice,  that  I  have   received  proof  of  identity  and  of  con- 
ti         ICO  of  incapacity  in  the  above-mentioned  matter. 

...I. I  I  have  to  request  you  to  transmit  the  sum  of  ,  beiuK  the 

amouiU  of  tho  weekly  payments  payable  to  A.B.  under  the  aliove- 

mentioned  award  omorandum  or  certificate]  from  '.the  date  to  which 
they  were  last  paidi  to  [13  wecka  from  that  date]  to  me,  to 

be  by  mo  remitted  to  the  said  A.B. 
Dated  this  day  of  ,  19    . 

_  ,  Registrar. 

To  [name  aiul  a^ldrcss  of  employer], 

FoiiM  64. 

Notice  of  Application  for  Determination  of  Amount  of  Costs  under 

Schedule  II.,  Paragraph  14, 

[Not  to  be  printed,  but  to  l>e  used  as  a  Precedent.] 

In  the  County  Court  of  holden  at 

[Heading  as  in  Award  or  Memorandum.] 

Takk  Notick,  that  I  intend  to  apply  to  the  judge  at  on 

the  day  at  the  hour  of  o'clock  in  the  noon,  to  deter- 

mine the  amount  of  co.sts  to  \te  paid  to  mo  as  solicitor  [or  awont]  for  vou 
.-".B.  in  the  above-mentioned  matter;  and  for  an   order 

declaring  that  I  am  entitled  to  a  lien  for  such  amount  on  or  to  deduct 
such  amount  from  the  sum  awarded  as  compensation  to  you  the  said 
A.B.  in  tho  above-mentioned  matter,  and  for  consequential 

directions. 

Dated  this  day  of  ,  19     . 

™     ,     „     .  .  Applicant. 

To  the  Registrar  of  the  Court, 
and  to 
A.!!, 
of 

E.L.  H    H 
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ArrKNUix  N. 


Ir 


it«if 


FouM  C5. 
Execution  on  Award  or  Uemorandum  or  Certificate. 

In  the  County  Court  of  holdou  iit 

[Hciulutg  an  in  Airuiil,  McmoKuulum,  or  Ctitiliciiti'.] 

Whoreiis  cui  tlio  (lav  of  uu  award  was  made  in  the  above- 

meutioiied  matter  l>y  tlio  judtje  fur  liv  ^Ir.  ,  an  arbitrator  appointed 

by  the  judgu]  whereby  it  was  ordered  [state  operative  jxn'ta  of  award]: 

[or,  Whereas  on  the  day  of  a  memorandum  was  recorded  in 

this  Court  of  an  aj,'rei'nunt  fi<c  a  deeision  or  an  award]  come  to  for 
given  or  madej  in  the  above-mentioned  matter,  whereby  it  was  agreed 
[or  ordered]  [state  ojicnitive  jnirts  of  ajiecDunt,  decision  or  aicard} : 

for,  Whereas  on  the  day  of  a  memorandum  was  recorded 

in  this  Court  of  a  certificate  gi'ven  l)y  the  County  Court  of  ,  holden 

at  to  the  elTect  that  [state  operative  parts  of  certificate] : 

And  whereas  default  has  been  made  in  payment  of  the  sum  of  £ 
paval)le  bv  the  said  into  Court  [or  to  the  said  A.B.  ] 

according" to  the  said  award  [or  memorandum  or  certificate] ; 

These  are  therefore  to  require  a:id  order  you  forthwith  to  make  and 
levy  bv  distress  and  sale  of  the  goods  and  chattels  of  [name  the 

part;/  aqainst  whose  goods  execution  is  issaed],  wheresoever  they  may  be 
found  within  the  district  of  this  Court  (except  the  wearing  apparol  and 
bedding  of  him  or  his  family,  and  the  tools  and  implements  of  his  trade, 
if  anv.lo  the  value  of  five  pounds),  the  sum  stated  at  the  foot  of  this 
warrant,  being  the  amount  due  under  the  said  award  [or  memorandum 
();•  certiiicatej,  together  with  the  costs  of  this  execution;  and  also  to 
seize  and  take  anv  money  or  bank  notes  (whether  of  the  Bank  of 
Kngland  or  of  any  other  'bank),  and  any  cheques,  bills  of  exchange, 
pro"nissory  notes,"  bonds,  specialities  or  securities  for  money  of  the 
said  '  which    mav   there   be   found,   or   such    part    or  so   much 

thereof  as  mav  be  sutiicient  to  satisfy  this  execution,  and  the  costs  of 
making  and  executing  the  same,  and  to  pay  what  you  shall  have  so 
levied  to  the  Registrar  of  tliis  Court,  and  to  make  return  of  what  you 
Lave  done  uiidtT  this  warrant  immediately  upon  the  execution  thereof, 
(iiven  under  the  seal  of  the  Court  this  day  of  I'J     . 

By  the  Court, 

llegistrar. 
To  the  High  Bailiff  of  the  said  Court, 
and  others  the  BaililTs  thereof. 

£    s.    d. 
.\mouut  in  payment  whereof  default  has  been  made     ... 

I'oundage  for  issuing  this  warrant 


Total  amount  to  bo  levied  [with  fees  for  execution  of 
warrant,  as  endorsed  hereon]. 
NOTICK.— The  goods  and  chattels  are  not  to  be  sold  until  after  the  end 
of  five  days  next  following  the  day  on  which  they  were  seized,  unless 
they  be  of  a  perishable  nature,  or  at  the  request  of  the  said 
Application  was  made  to  the  Registrar  for  this  warrant  at  minutes 

ast  the  hour  of  in  the  noon  of  the  day  of  lU     . 

Skk  Back. 


past  1 


WORKMEX'S   CuMl'KNSATION   liULES,    lUOO-lUOU.      835 


{To  be  indorsed  on  every  tuarraiit  of  execution.] 

51  &  52  Vict.  c.  43,  s,  155;  Order  XXV.,  Uule  17. 

Fees  I'oa  tue  Execution  op  tuis  Waurant. 

Tho  fco^>  for  kocpingpossosniouof  tho  jjoods  seized  (including  expenses 
of  removal,  storage  of  j^oods,  and  all  other  expenses)  is  sixi'ESCB  in  tub 

rOINU    I'EU   DAY   NOT    EXCEEWNG    SEVEN    DAVa   ON   TUE   VALUE  OP   8UCII 

(ioous,  to  bo  fixed  by  appraisement  in  case  of  dispute,  so  that  the  total 
fee  does  not  exceed  lO.s.  per  day  although  the  value  may  exceed  £20, 
and,  in  addition,  for  feeding  animals,  the  actual  cost  thereof. 

If  tho  debtor  pays  the  amount  to  bo  levied,  as  stated  on  the  other  side, 
within  half  an  hour  of  the  entry  of  the  bailiti,  ho  will  not  bo  required  to 
pay  to  him  any  further  sum. 

If  possession  is  kept  af  tor  tho  seventh  day  at  the  written  request  of  both 
parties,  the  foes  and  cost  of  keeping  possession  as  above  may  bo  allowed 
lor  a  reasonable  further  time  in  respect  of  such  possession. 

If  the  goods  are  removed,  the  debtor  will  have  to  pay  the  appraisement 
fee  as  undermentioned. 

If  the  goods  are  sold,  the  following  foes  arc  chargeable  for  the  appraise- 
ment and  sale,  and  no  others  : 

For  tho  appraisement,  sixpence  in  the  i'OCnd  on  thu  value  of  tho 

goods  appraised,  over  and  above  the  stamp  duty. 
For  the  sale,  including  advertisements,  catalogues,  sale,  and  com- 
mission, and  delivery  of  tho  goods,  one  suillinq  in  the  i-ounu 

ON  THE  NET  PROUUCE  OP  THE  SALE. 

For  advertising  and  giving  publicity  to  any  sale  by  auction,  pursuant 
to  section  115  of  the  Bankruptcy  Act,  1883,  in  addition  to  the  last- 
mentioned  fee,  tho  sum  actually  and  necessarily  paid. 

Where  no  sale  takes  place  by  reason  of  the  execution  being  with- 
drawn, satisfied,  or  stopped,  thoro  may  bo  allowed  all  charges,  actually 
and  necessarily  incurred  for  inventory,  apprai^;en^ent,  cataloguing,  lotting, 
and  preparing  for  sale,  not  exceeding  one  siuli.ini;  in  the  pound  on  tho 
value  of  the  goods  seized,  if  such  value  does  not  exceed  ten  pounds,  and 
KujHTi'ENCE  IN  THE  POUND  ou  any  cxccss  abovo  ten  pounds,  the  value 
to  be  fixed  by  appraisement  in  case  of  dispute,  and  in  addition  any  sum 
actually  and  necessarily  paid  for  advertising  pursuant  to  section  145  of 
tlio  Bankruptcy  Act,  1883. 

If  the  goods  are  removed,  the  baililT  is  required  to  give  the  debtor  a 
sutlicient  inventory  of  the  goods  so  removed,  and  to  give  him  notice  of  tho 
Lime  when  and  tho  place  where  such  goods  will  be  sold,  at  least  twenty- 
lour  hours  before  the  time  fixed  for  the  sale. 

If  the  goods  are  sold,  the  bailiff  is  required  to  furnish  the  debtor,  on 
request,  with  a  detailed  account  in  writing  of  the  sale,  and  of  tho 
application  of  tho  proceeds  thereof. 

[This  form  to  be  lulaptcd  to  the  lircumstuncfs  of  the  case  where  exeeiition 
is  ordered  to  imue  under  Uule  CO,  puraijraiih  (c),  for  coats.] 


836 


AlTKNDIX   N. 


m 

VvV 


FoitM  no. 

Judgment  Summons  on  Award.  Memorandum,  or  Certificate. 

In  the  County  Court  of  ,  holden  at 

[ILadimj  us  i„  Awanl,  Mfmonui.tum,  or  CvitilUul 

Whurcas  on  tli,-  day  of  an  award  was  mado  in  the   ihov,. 

J...n.u,n..a  ,„att..r  l.y  the  judge  [,„.  ,,v  Mr.  .  an  arbitra  or  appo  ued 

In  the  judgc.j,  wh.rol.y  >t  was  ordered  [state  opcatn; pa,ts  of  awnnl^: 

[|  i  .Y''n''r7"  ""^  ''^'■  °^   ,        '^  momoranduin  was  recorded  in 

this  Lou  t  of  an  agreemont  [or  a  decision  u/an  award]  come  to  forKiven 
or  made]   m  the  ahove-.nentioned  matter  whereby  it  was  agrJedfo" 
ordered]  [.tatr.  oren.tivv  ports  of  agreement,  decision,  or  award]:         ^ 
[or  Whereas  ou  the  day  of  a  memorandum  was  recorded  in 

h.s  Court  of  a  certificate  fiiven  by  the  County  Court  of  holdiu 

at  to  the  effect  that  [state  ojHirative  parts  of  certificate] : 

And  whereas  default  has  been  made  in  payment  of  the  sura  of  £ 
payable  by  you  the  above-named  into  Court  [or  to  the  said  A  B  , 

according  to  the  said  award  [,„•  memorandum  o,- certificate   •  "' 

.^?n  s- ^it  at  fSs::-r2.-rr"^^  '^^--  '^^- 

oath  l^he  l^i::^^  tho  mian^^.  hav^ 'h^  hrS^he 
date  of  the  award  [u.  raomorandum  or  certiticatej  to  pay  the  said  sum 
n,  payment  of  which  you  have  made  default;  and  aL  to  sho-v  cau"e 
why  you  should  not  be  committed  to  prison  for  such  defauUror  w In'a 
receiving  order  should  not  be  made  against  you  pursuant  to  sub-sectio  1 5 
of  section  103  of  the  Bankruptcy  Act   1883  "st-cuouo 

Dated  this  day  of  ,  19     .        "  Registrar. 

islajr'"'  ""'^  "''''""  "•''  '^"-'  ^'"'^   "i'^""^'  '^•'«""  "'^'  «"'«'«y«s  is 

Amount  in  payment  of  which  default  has  been  made  ^    *"    '^ 

t/Obts  of  the  summons  

Total  sum  due        ... 


I     » 


is  form  to  be  adapted  to  the  <  irejimsfanccs  of  the  case  where 
a   summons  ts  tssued  under   the    County   Court    Huh/.   Ord"   I'xv!, 
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Form  07. 
Register, 

Tho  Workmen's  ('oinpcusation  Act,  I'JOG. 
Register. 


No.  of  ' 
:M.ittcr. 


ritio. 


Dite  of 

I'riiceeJlngs. 


Natur*'. 


Ill  tho  matter  of  j  .July  U,  1»0T 
arliitration  be- 
tween A.  H.  of  Julv  2(1,  1907 
etc., Applicant,  Julv  LM,  1907 
and  I  Tul'v  29,  19(i7 
C.  I).  A-  Co.,  I  .Tulv  29,  1907 
I.iiiiitC(l,of,etc., ; 
licjpondciits.     I 

i  Aug.  .•>.  1907 


Aui;.  8,  1907 


Aug.  !.■),  1907 
Auf,'.  19,  1907 

AuR.  2.'!,  1907 


Sejit.  .■.,  1907 

Oct.  16,  1907 

Oct.  23,  1907 
Nov.  5,  1907 

Nov.  11,  1907 

In  the  matter  of     Oct.  7,  1907 
an    agreement 
between  A.  B., 
of  and  I   Oct.  8,  1907 

K.   F.   &  Co., 
I.imitcd,of.ctc.    0<".  10,  1907 


Oct.  10,  1907 

Oct.  1.5,  1907 
Oct.  22,  1907 

Oct.  24,  1907 
Oct.  .11,  1907 
Nov.  18,  1907 


^  Kequcst    for    arbitration    filed,   and 
copv  sent  to  judne. 
Appointment  of  Mt.        as  arbitrator. 
Copy  request  sent  to  arbitrator. 
Day  for  arbitration  tixcd, 
No'tire  of  day  fixed  sent  to  applicant, 
and  notice  with  copy  rwjiicst  sent 
[      to  respondents  by  rc;,'i:'tercd  post. 
Kespondent"'   answer    filed :    copies 
I      sent  to  arbitrator  ami  applicant. 
1  Application    by  applicnnt    for   ilis- 
[      ciivery  ;  order  made. 
IiC-|ic.ndentB'  uHidavit  tiled. 
Five  subp<rnas  issued  in  ajiplication 

of  applicant's  solicitor. 
Arbitration  held  ;  Mr.         appointed 
as    medical     referee    to    report ; 
further  heann<;  adjourned. 
Heport  of   medical  referee  received 
and  forwarded  to  arbitrator  ;  notice 
fjiven  to  the  parties. 
Further    heariiij,'.     Award   made   as 

follows  (enter  minute  of  award). 
Costs  of  applicant  taxed  at  £ 
i)  for  costs  paid  into  Court  by 

respondents. 
i'  for  costs  paid  to  applicant's 

solicitor. 
Jlemorandum    of    agreement   as   to 
compensation,  signed  by  solicitor 
^  of  A.  B.,  left  to  be  recorded. 
Notice  and  copy  memorandum  sent 

by  post  to  F,.  F.  &  ( "o.,  Limited. 

Notice  received  from   K.  F.  i  Co., 

Limited,  disputing  memorandum. 

Notice  sent  to  A.  B.'s  solicitor,  that 

memorandum  is  disputed,  and  will 

not  be  recorded  without  consent  in 

writing  of  K.  F.  A-  Co.,  Limited,  or 

order  of  .ludge. 

.application  on  behalf  of  A.  B.  that 

memorandum  be  recorded. 
Application  heard,  and  order  made 
that    memorandum     be    recorded 
with  alterations. 
Memorandum    recorded    as    follows 

[.•<et  nut  meiiiorfiH'him'\, 
Costs  of  A.  B.  ta.^ed  and  allowed  at 

Execution  issued  for  costs. 

etc.,  etc,  etc. 


Note.— Stmiiar  entries  to  be  made  as  to  all  matters  required  to  he 
recorded. 


(  1 


!<;{s 


Apt'kndix  O, 


vl 


We,  William  I;.  Self.-,  William  Cecil  Sniyly,  Itolicrt  Wundfall, 
'rhdiiiM^  <'.  (iiiiii^er,  and  U.  Tiiiilal  Atkinsdii,  Ix'inj;  the  live  jn(i<;cs 
(if  the  Cduiity  Courts  aiijioiiiteil  for  tiie  makinf;  of  IJuleH  iiiicjer  section 
one  liundred  and  sixty-lour  of  tlic  ('ounty  Courts  Act,  li^SM,  iiavin;; 
made  flic  forefioin;:  Itules  of  Court,  |mrsuant  to  parai;rapli  twelve  of 
tlie  Second  Schedule  to  the  Workmen's  (.'omjx'nsation  Act,  lliOli,  do 
licreby  certify  the  saujc  iiiukr  our  hands,  and  suhmit  tiieni  to  the 
Lord  Chancellor  accordiniilv. 

Wm.  L.  SeJ/e. 

Wi  I  fin  III  Cecil  Snti/Iy. 

J!.  Wooil/nll. 

T.  C.  (j'rani/ir. 

II.  Tiwlal  Atkinavn. 
1  allow  these  llulcs, 

Lorcliuru,  C. 
1907,  V,m,  and  1000  (consolidated). 


' 


APPEN])IX  0. 

WOUKMKN'S   COMPKNSATKIN    ACT,   ItlOC. 

]:i;<iUt,ATIOS8,  DATKI)  JUNE  1;4TH,  l!t07,  MADE  IIY  'I'lIK 
Sl-CRKTAUV  OF  STATE  AND  TIIE  TltEASrltY  AS  TO  TIIK 
IJUTIES   AN1»    liEMLSERATION    OF     MeDICAL     ReFERKES 

IN  England  and  Wai.es  undeu  the  thovisions  or 
THE  First  and  Second  Scheiu'i.es  to  the  Workmen's 
Compensation  Act,  1900. 

I,  tlie  I{ij;ht  Ilonouralile  Herbert  Joliii  Gladstone,  one 
of  his  Majesty's  I'riiicipal  Secretaries  of  State,  and  We, 
tlic  Lords  Commissioners  of  Ids  Majesty's  Treasurj-,  in 
jmrsuance  of  the  powers  resiiectively  conferred  on  us  by 
tlie  Workmen's  Comjiensation  Act,  1900,  hereby  make  the 
followini;  regulations  ; — 


I'art  I. — Definitions  ami  GmeraJ  lici/uhtiong. 
1.  In  tliese  regulations — 

(i.)  "Medical  Iteferee"  means  a  medical  practitioner 
iipiwinted  by  the  Secretary  of  State  to  act  as 
medical  referee  f'T  the  piir]>(ise  of  the  Work- 
men's Compensation  Act,  1900. 

(ii.)  "  Reference  "  means — 

(«)  in  regulations  in  I'art  11.,  the  ajipoint- 
mcnt  of  a  medical  referee  bv  the  registrar  of  a 
count \'  court,  to  give  a  certilicate,  in  accordance 
with  the  provisions  of  paragraph  (15)  of  the 
First  Schedide  to  the  Workmen's  Compensation 


I' 

I' 


IJri.Ks  AS  TO  Mki»1(;\[,  Rkfkukks. 


8:VJ 


Act,  r.lOG,  as  to  tlie  CDiitlitioii  of  the  wurkiii.iii  Appndx. 
anil  his  fitiuss  for  ciiiiilnyinciit  nr  as  tn  wlicthcr 
or  to  wliat  t'Xti'iit  the  incaiiiicity  of  the  workman 
is  duo  to  the  aeiiilent. 

(It)  in  regulations  in   I'art    III.,  the  apiioint- 
nient  of  a  nu'ilical  refere('  by  th(!  registrar  of  a 


county  court  to  iiive  a  certiticato  ni  ■.ui 


ion  lance 


with    the  ])rovisionK   of   paragraph  (18)  of  the 


First  Schedule  to  the  Workmen's  (' 


inipensation 


Act,  l!tt)i;,  as  to  whether  the  inea]iacity  resulti 
from  the  injury  is  likely  to  l)o  of  a  lornianent 
nature. 

(c)  in  regulations  in  Part  V.,  the  appointment 
of  a  medical  referee  by  a  committee,  arbitrator 
or  judge  to  report  on  any  matter  material  to 
any  question  arising  in  an  arbitration  under  the 
Workmen's  Oonipensation  Act,  IKOG. 

(iii.)  "Committee"  means  a  committee  representative 
of  aa  employer  and  his  workmen,  with  power 
to  settle  matters  under  tlie  Workmen's  Com- 
pensation Act,  1!I0G,  in  the  case  of  the  employer 
and  workmen. 

(iv.)  "Agreed  Arbitrator"'  means  a  single  arbitrator 
agreed  on  by  the  parties  to  settle  any  matter 
whicii  under  the  Workmen's  Comjiensation  Act, 
l',<0(>,  is  to  bo  settled  by  arbitration. 

(v.)  "Ai'iKiinted  Arbitrator"  means  a  single  arbitrator 
iippointed  by  the  judge. 

(vi.)  "Judge"  means  County  Court  Judge. 

(vii.)  The  words  "district  in  which  the  case  arises" 
mean  the  county  court  district  in  which  all  the 
jiarties  concerned  reside,  or,  if  they  reside  in 
difl'erent  districts,  the  district  prescribed  by 
rules  of  court,  subject  to  any  transfer  made 
under  those  rules. 

2.  In  the  case  of  any  reference  under  these  regulations, 
the  medical  referee,  in  the  absence  of  special  circtimstances, 
shall  Ix)  one  of  those  apiiointed  by  the  Secretary  of  State 
for  the  county  court  circuit  which  includes  the  district  in 
which  the  case  arises,  and  shall,  if  the  circuit  has  lx;en  sub- 
ilivided,  and  medical  referees  have  teen  appointed  for  the 
suli-divisions,  be  one  apjH)inted  for  the  sub-division  which 
com)irises  the  at'oresaid  district.  Provided  that,  where  there 
has  been  a  previous  reference  in  any  case,  anj"  subseipient 
reference  in  the  same  case  shall,  if  ]wissilile,  be  made  to  the 
same  referee  and  be  accomjiamed  by  the  |>revious  report  or 
certiticate,  or  copy  thereof,  of  the  medical  referee. 

3.  The  medical  referee  shall  not  accept  any  reference 
under  these  regulations  unless  signed  or  countersigned  by 
the  registrar  of  a  county  court  and  sealed  with  the  seal  of 

the  count}'  court. 

4.  The  medical  referee  shall  send  to  the  Uonie  Oflice  at  Fomn  I,  .r, 
the  end  of  each  quarter  statements,  in  the  forms  prescribed  ^  '"■*  ^- 
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Voiiii  M. 


*l  F 


# 


Appndx.  i„  ,1,,,  srlu.hilo  t..  iIm'm-  r,.f,n.latinM.,  ,.f  tl,..  C.rs  ,1,„.  t„  Inin 
lor  the  ([Uiirter  uiiiUt  iIiohc  ri'milatimis. 

5.  In  casM  wliero  a  claim  is  made  uii.lcr  tlic  rc'iilatioiis 
HI  rcsiK'ct  of  travdliiic;  vxptMiacs,  tlio  me.li.Ml  referee  i„ 
H.bmittiiis  Ins  iiuarteily  .fatemontH  un.ler  re-nlafii.n  1 
.-liall  eeilify  tlie  distance  of  the  place  to  which  he  was 
re<nnrcd  ti.  travel  from  his  residence  or  other  prcscrik'd 
centre.  ' 

fi.  In  cases  involvin-  six-eial  diflicullv  the  me.iical  referee 
■nay  api-ly  to  the  Secretary  ,.f  «tate  for  siK-cial  exi-ert 
assistaiice  which  may  be  -ranted  by  the  Secretary  of  State 
It  he  thmks  ht,  on  such  terms  as  to  rennineration  o^ 
otherwise  as  he  may  with  the  sanction  of  the  Treasury 
determine.  "»uij' 

.  ":,'^'';"  f'-g'^t'-ar  of  every  county  court  shall  keep  a  recor.I. 
in  tlie  f„rni  j.rewnhed  lu  the  schedule,  of  all  references 
made  under  tliese  r,-ulations,  and  of  all  cases  in  which  a 
me.  ical  referee  is  summoned  to  sit  as  assessor,  and  shall 
send  a  copy  thereof  U<  the  Secretary  of  State  at  the  end  of 
each  (jiiarter. 

«.  These  re.,'ulati(.ns  shall  come  into  force  on  the  IbI  day 
"1  duly,  IHO.,  and  sjiali  apply  u<  Knsj;lai.d  and  Wales. 

/'aW  IT.~n,<jithdlh„!>  Hs  If.  n>feniires  vnder  Srfuduh  I., 
]Miriii/mj)/i  (IT);. 

'.'.  Tlie  medical  referee  shall,  „n  receipt  of  a  reference 
duly  Mpied  an.l  seale.1,  lix  a  time  and  place  for  the  examina- 
tion ot  the  workman,  and  shall  send  notice  accordingly  to 
iM'th  the  parties  si-nin-  the  application  on  which  the 
relerence  is  iiiacle. 

10.  liefore  crivin-  the  cer.iticate  required  by  the  reference, 
the  medical  i,.|eree  shall  ivrsonally  examine  the  workmaJ 
and  shal  consider  any  statements  that  may  be  ma.le  or 
submitted  by  either  jiarty. 

11.  The  certificate  -ivc,  by  the  medical  referee  shall  I* 
accordins  to  the  form  pr"scribe.l  in  the  Schedule  to  these 
rejzulations. 

12.  The  medical  referee  shall  forward  his  certificate  to 
tlie  registrar  from  whom  he  received  the  reference. 

13.  The  ijilowin-  shall  be  the  scale  of  fees  to  be  paid  to 
medical  referees  in  respect  of  references  under  this  Part  of 
the  regulations: 

(i.)  For  a  tirst  reference  (to  include  all 
the  duties  i)erformed  in  connection 
therewith)  -  -  -  .  . 
(u.)  I'or  a  second  or  subsequent  reference 
to  the  same  medical  referee  in  the 
same  case        -         -        .         .        . 


Kiirnis  A. 
RMll  II. 


I'ollll  (', 


tjuineas. 


1 


guinea. 
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(iii.)  \VI ere    in  onkr  to  cxaiiiino   tlip   injiirnl   \vi)rkin;iii  Appndx. 

till!   niwliciil   referee  is   conipelleil   t"   travel   to  .1       

]i|iice  distant  iriore  tlmn  two  miles  from  his 
resiileiKc  or  such  other  ceiifre  as  may  Ik;  pre- 
s<rilK'(l  by  the  Secretary  of  State,  ill  aclditioii  to 
the  iiliovc  fees — ax.  for  each  luilc  jjoyoiid  two, 
and  up  to  ten,  juiles  distant  from  such  residence 
or  centre,  and  thereafter  Is.  for  each  mile  distant 
therefrom. 


I'd  1 1  III. — Uciiuhtliiiiis  as  to  Jte/tiiiias  Hiidir  lichnlii/e  J., 
jDirinjraph  (IH). 

1 1.  'I'he  medical  referee  shall,  on  receipt    of  a  reference  Korin  V. 
duly  si'^ned  and  sealed,  fix  a  time  and  jjace  for  tlie  examina- 
tion of  the  workman,  and  shall  send  notice  accordingly  to 
the  workman. 

15.  Before  <;ivini;  the  certificate  required  hy  the  reference 
the  medical  referee  shall  make  a  personal  examination  of  the 
wurkman. 

1(!.  The  certificate  given  by  the  medical  referee  shall  Ik'  ^■"rul  K. 
according  to  the  form  prescribed  in  the  Schedule  to  these 
rcfjulations. 

17.  The  medical  referee  shall  forwiird  his  certificate  to 
the  rejiistrar  from  whom  he  received  the  reference. 

IS.  The  fee  to  be  paid  to  a  medical  referee  in  respect  of 
a  reference  (to  include  all  the  duties  perforinetl  in  connection 
therewith)  under  this  Part  of  these  rej^ulations  shall  be  one 
Liuinca. 


I'lirl  IV. — Ilff/iihidiiu  IIS  to  III  iiiutii ration  nf  Mediral  Iteferce 
fur  nittinij  us  Assessor  uit'lir  Hche<lule  II.,  paragraph  (5). 

lit.  'Where  a  medical  referee  attends  on  the  summons  of 
the  jud<j;e  for  the  |i',ir])o.se  of  sittiui;  with  the  jud<;o  as  an 
assessor,  as  provided  for  in  ])araKraph  (5)  of  the  Second 
Schedule  to  the  Workmen's  Compeusation  Act,  lOOU.  he 
shall  Ih;  entitled  for  such  attendance  (to  include  his 
services  as  as.'sessor)  to  a  fee  of  three  s'lineas,  and  where  in 
order  so  to  attend  on  the  judfre,  he  is  comjK'lleil  to  travel 
to  a  place  distant  more  than  two  miles  from  his  residence 
or  such  other  centre  as  may  be  prescribed  by  the  Secretary 
of  State,  he  shall  be  entitled,  in  adilition  to  the  alwve  fee, 
to  OS.  for  each  mile  beyond  two.  and  up  to  ten,  miles  distant 
from  such  residence  or  centre,  and  thereafter  to  Is.  for  each 
mile  distant  therefrom. 


N  I'J 


Appndx. 


I'Mtni  y. 


rtli 


Kiirm  (i. 


Ai'i'K.Mirx  (). 


/iV./i'/.('/../,s  lift  til  /'if'i-iviirrs  iiiiihr  Srhii/i)!v  II., 


<'(>n'lilii>iis  i>f  lifftriii'-. 

UO.  il<'forc  makiiv^  any  rcfiToiicp,  tlio  coiinDittcc,  iirbi- 
tnitiir,  nr  jiKlue  nlmll  br  Mtistied,  after  hc.iriii';  all  inciliral 
cviilriici'  tfiiilcri'il  liv  fitliiT  siilc,  th.if  hiirli  rviilonco  is 
citlicr  CI  Ml  (lift  in;;  or  iiisutlicii'tit  on  Hmnc  niatlcr  wliicli 
M'ciiis  iiiiitciial  til  a  qiicstiiiii  niiHini;  in  tlic  arliitration,  aiiil 
that  it  is  ilc'niralil(>  In  oMain  a  rcixirt  frmii  a  niedical  rcferco 

nil  Htlcll  IlintllT. 


Fur  III  mid  Miufi  nf  Itiftn  im . 

'1\.  Kvcrj'  icferenco  Hliall  Im!  made  in  writins  niul  nhall 
slate  the  iiiattv  r  mi  w)iicli  tiie  rejKirt  of  the  inodiial  referee  is 
ri'i|iiired,  and  the  questinii  arising;  in  the  arbitration  tnwhicii 
sncii  matter  seetiis  to  he  material.  Snch  refeienrc  nliail  Ik; 
in  accordance  with  tlie  form  prescribed  in  tlie  hcliedule  to 
these  ref;iilations,  or  as  near  thereto  as  may  lie. 

'I'he  reference  slialt  be  accompanied  by  a  s^npral  statc- 
iiieiit  of  tlie  niedical  evidence  <jiven  on  lichalf  of  the  parties  ; 
and  if  snch  evidence  lias  been  pven  lioforc  a  committee  or 
an  a'^reed  arliitralor,  each  medical  witness  shall  sip;n  the 
statement  of  his  evidence,  and  may  add  any  necessary 
exiilanatioii  or  correction. 

•J2.  On  makinjx  tlie  reference  to  the  inedical  referee,  tho 
cnmmiitee,  arbitrator  or  jiidi^e  shall  make  an  order  in  tli<i 
form  prcscrilied  in  the  schedule,  directing;  the  injured 
workman  to  submit  himself  for  examination  by  the  me<lical 
referee.  Ik'fore  niakin;;  such  order  they  shall  in(|uire 
whether  he  is  in  a  lit  condition  to  travel  for  the  purpose 
of  examination,  and  if  satislie<l  that  he  is  in  a  fit  condition, 
they  shall  by  the  same  order  direct  him  to  attend  at  such 
time  ami  jilacc!  as  the  referee  may  lix. 

It  shall  Ik-  the  duty  of  the  injured  workman  to  obey  any 
such  order. 

If  the  committee,  arbitrator  or  judf^e  is  satisfied  that  the 
workman  is  not  in  a  fit  condition  to  travel,  they  shall  so 
state  in  tlie  reference. 

'_'.'!.  The  reference  shall  be  sifincd,  if  made  liy  a  committee, 
by  tht,'  chairman  and  secretary  of  the  committee;  if  made 
by  an  ajjreed  arbitrator,  liy  the  arbitrator;  if  made  by  a 
juil;:e  or  an  appointed  arbitrator,  by  the  juili;e  or  arbitrator, 
or  by  the  registrar  of  the  county  court  in  which  the 
arbitration  is  i)cndinp. 

-A.  A  connnittee  or  an  acreed  arbitrator,  makini?  a 
relerence,  shall,  without  naming  a  medical  referee,  address 
the  refeience  in  general  terms  to  "one  of  the  medical 
referees  appointed  by  the  Secretary  of  State  for  the  purposes 


Ul  1,1  s    \^    in   Mk.IUCAI    Ul.H:itK.KS, 
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i.f   llic   AV.nktiii    "s   CiiniMtisiticili    Act,    J'.""i,"   iiiiil    xlmll  AppndX. 
Inrwiii^l  it  Id  till'  rc,;:i»ti;ir  nt  tin'  c.junty  court  of  the  ilistrict       

111  wliicli  the  casf  ariccs. 

Duties  (;/  J!ii;is/i":  . 

'_'."..—(!.)  Ill  tlic  case  of  n  rcfiTi'iioc  liy  ii  coliiliiiltcc  or 
:r,'iTf(l  iirliitnitor,  tin-  rc^intiar  on  rt'ccivin;;  tlic  ri'fi'ictici' — 

('/.)  Shall  Kcc   thiit   iho  rcfiTi'iitc  is  in  iRccinliiiicc  witli 

tlii'st"  rt'^^iilatioiiN,  iiiii  if  it   is  not,  >liiill  rituin  it 

for  iiiiK'iiili  t'lit ; 
0'.)  SliiiU  ii     Tt  tho  iiiinic  of  tlic  nicilical  nfcrt'i!  iirojKr 

to  Ir'  .  pointcil ; 
('■.)  Shall,  wh«-ii  tho  refiTonce  is  in  acconhiiia'  with  tliiM' 

ri'i^ulations,  count"'si'^n  ami  s(mI  it,  anil  forwaril 

it  forthwitli  to  thu  medical  referee. 

(-■>  In  tlie  case  of  a  reference  'oy  a  jiuinr  or  an  aiiiiointctl 
arliitrator,  tiie  repstrar  of  the  eourt  in  which  the  arhitra- 
tion  i  ]H'iiiiin^;  shall  si;^n  (or  coiintersimi)  anil  seal  it,  and 
forward  it  forthwith  to  the  medical  ref<Tee. 

'J(l.  Tlu^  registrar  on  receiving  a  rc)iort  ff  'i;i  a  niciical 
referee  under  Kegulation  28,  shall  forthwith  file  a  copy 
at  the  toirt  and  transmit  the  report  to  the  cotninittee, 
arliitrator  or  jiidpe  by  whom  the  reference  was  made. 

If  the  coimnittee,  arbitrator,  or  jiidije  shall  diiect  that 
the  parties  be  at  lilwrty  to  insjx'ct  the  reiH>rt.  tlie  registrar 
>hall  on  receiving  notice  of  such  direction  , .  niiit  such 
ins|<'ction  to  he  iiiade  during  oflice  hours,  and  shall  on  t'le 
application  and  at  the  cost  of  any  party  furiiisli  liini  wiJi 
a  coiiy  of  the  report  or  allow  him  to  take  a  copy  thereof. 

Report  of  Medicnl  Referee. 

"7.  The  medical  referee  shall,  on  receijit  of  a  reirrcnce  Form  II. 
duly  signed  and  sealeil,  appoint  a.  time  and  a   place  for  the 
examination  of  the  workman,  and  shall  scikI   him  notice 
accordingly. 

2S.  The  medical  referee  shall  give  his  report  in  w'iting, 
and  shall  forward  it  to  the  registrar  from  whom  he  received 
the  reference. 

2l».  The  committee,  arbitrator  or  judge  may,  by  request 
signed  and  forwarded  in  the  sas c  manner  as  the  reference, 
remit  the  report  to  th«^  medical  referee  :nv  a  further  slate- 
iiieiit  on  any  matter  not  covered  by  the  original  reference. 

Fees. 

.'50.  The  following  shall  l«'  the  scale  of  fees  'o  be  i  ad  to 
the  medical  referees  in  respect  of  references  under  tliis  par ! 
of  the  regulations  : — 

(i.)  For  a  first  reference,  to  include  t  x- 
amination  of  the  injured  workman  and 
written  rejiort  -  -  -     2  guinea^. 


«n 


Appnclx. 


t  ;;uiiion. 


AlT'KNDIX    (). 

(''■;   IV   a    rurll„.r  ^lat,  „„.„t    ,i,„i,.,    |. ,,,. 

•III' .i,in.|,|.,|  ,.,.,,,,.,. II,,,.  . 

-     1  ;;iiiiK'i(. 

(HI.)  For  II  Hwon.l  „r  Hu»,H,.qM.-nt  r.-f,.„.>H-o  t„ 

lie  Ham..   r,.f,,rr<.  i„  ,,  further  arl.itnt- 

"""   .on  .  tl„.    «,„K.    ,,,„,    ,„    i,,.,,  ,,,. 

.■xam.nut,.,,,.  if  ,K.,.,...r.v,  ,,ncl  wri,,.,. 

(iv.)  \Vh..rc  i„  „r,l.,r  to  cxiunin..  tho  iniuro-l   uorkinan 
'lac.l.Htant   n.oro  tlwui   two  ,..11,.^  frou,  1  is     ,i 

h>  tl,..  Serretary  of  State,  i„  a,l,lition  to'th.  nl,ov„ 
'<«     •-.  tor.iul,  „nl,.  h,.vo,„i  tw,.,an.l  up  to  trn 
ml.'s  .iist.M,  fron,   su.l,  ■r..Hi,l..nce  or  ce      e     ,1 

"HTcMl.cr  J,v.  for  carl,  n.ilo  ,liMa„t  tluT.from. ' 

•'!"■•  of  His  Maj,  sty's  Priiitipal 
Nccrctiirii's  of  Statu. 

</".1'/'/l    vl.    J'msr, 

,,,  J-   II-    Wiiitln,, 

Iwoot  II,,.  Lords  ('o„„„i,,i,„,ers„f 
Ills  Majesty V  Treasury. 


Juno  L'ltli,  l!i07. 


.  J     » 

■  ?     i 


SCHEDULE. 

FOBM  A. 

UorArwifM's  Cofnpfnuation  Act,  190C. 


at 


Jjfttea  this  day  of  19    _ 

(Signed) 

Medical  Referee. 


KULEN   AH  TU   MkDICAL  KkFUUEK!^. 
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KOBM   B. 

Ifotiei  by  Mtdioal  Rtftre*  to  Worknukt  or  Solicitor  tifning  the 
appUeation  on  Workman'i  bohalf  (Sehodalo.  I  (Id)) 

Workmen'^  Ci>mi)cnMtioii  At,  I'JOO, 
To 

1  hereby  givu  yuu  tiutico  that  in  acoordanco  with  the  [Icfernnuo  made  *.» 
mo  111  your  cano  [or,  if  nulur  ii  aildn'usiil  tii  tin'  solu-itor],  in  tlin  ciiso  of 
[inline  anil  mlilnsn  of  ic<iikm<in],  by  tho  Itogistrar  of  the  Couritv 
Court  of  holduii  itt  uiidrr  SchuJulu  1.,  para){rai)h  (15),  of  thii 

ibovo-iiamod  Act,  I  [>roi)oso  tocxamiiio  you  [n/thu  nuid  J  at 

uu  llio  day  of  at  o'clock. 

And  you  aro  roquirud  to  submit  yoursolf  [or  the  ^aid  U  roijuired  to 

submit  hiiii'iolf]  for  examination  accordingly. 

Any  Mtatomouts  luado  or  Hubmittod  by  you  [ui;  if  nolia'  is  tiililii/isal  lo 
tlu  soiuitor,  by  thu  workinaiij,  will  bo  cousidurud. 
Dated  this  day  of  ,  lU     . 

(Signed) 

.Vi'iiic'ul  Referee. 


FouM  C. 

Certifleati  of  Modieal  Hoforoo  ai  to  condition  of  Workman  and  fltnois 
for  employmont,  or  as  to  whethor  or  to  what  extent  incapacity  of 
Workman  ii  due  to  the  accident  (Schedale  L  (15)). 

Workmen's  Compi  iisnlion  Act,  190C. 

In  accordance  with  the  Uoforenco  made  to  mo  by  tho  Itegistrar  of  the 
County  Court  of  holden  at  upon  the  application  of 

[iiiiiiiin  tiiid  a<ldresse3  of  partien}    I   have  on    tho  day   of 

examined  the  said  [nanie  of  u'orkmanl  and  1  hereby  certify  as 

follows : — 

1.  The  said  is  [describe  state  of  health] 

and  his  condition  is  such  that  ho  is  [state  whether  workman  i.i  lit 

for  his  ordinary  or  other  work,  siieeifying    where   itccessary    the    /ami 
(>/  iiork  or  whether  he  is  iiiijit  for  work  of  any  kind], 

2.  The  incapacity  of  the  "said  is  [state  whether  or  to  what 
e.rli  nt  the  incapaeity  is  due  to  the  accident]  [or,  in  cases  coining  within 
.sif7i(i«  8  ()/  //((■  Act,  to  tho  diseasej. 

>\OTK.'-Either  ])aragravh  1  of  ijaragruiih  2  to  In-  filled  up,  or  both  to 
be  filled  up,  according  to  the  terms  of  the  liefcrcncc. 
bated  this  day  of  ,  19    . 

(Signed) 

Medical  Referee. 


To 


FoiiM  I). 
Notice  by  Medical  Seferee  to  Workman  (Schedule  I.  (18)). 
Workmen's  Comitensation  Act,  1W6. 


I  hereby  give  you  notice  that  in  accordance  with  the  reference  made  to 
me  in  your  case  by  the  Registrar  of  the  County  Court  of  holdcu 

at  under  Schedule  I.,  paragraph  (18)  of  the  above-named  Act,  1 

propose  to  examine  you  at  on  tho  day  of  at  o'clock, 

and  you  are  requiied  to  submit  vourself  for  examination  accordingly. 

Dated  this  dav  of  "  I'l     . 


(Siguud) 


Medical  Referee. 


iui 


:   -i      .■    { 


64(i 


Ai'i'jcNmx  O. 


A^  the 


FouM  E. 
Certifloate  of  Xedical  Eaferee  (Schedule  I.  (18)). 

Workmen's  CumiKnaatioii  Act,  I'JOC. 
In  accorda.ico  with  the  refLTcuco  uiado  to  me  by  tho  Registrar  of  the 
loiM.tyLourtof  hoUlon  at  under  Schedule  I.,  paragraph  (18) 

of  the  ahove-iianieJ   Act,   I  have  on   the  ,lav  of  examined 

...     "'      .      .["'""-'■'""''"'''"  ■^•<  "/  "•'"/lw    i]  iind  I  hcrel.v  certify  that 
hiM.uai.arity  is  [or  is  not,  likely  to  Ije  of  a  i.crnuinenl  nature. 
J>ateu  this  day  of  I'j 

(Signed) 

Midiail  li, j'ciif. 

FouM  ¥. 

Seference  to  a  Xedical  Beferee  (Schedule  II.  (15)). 

In  the  nialtir  of  the  Workmen's  Compensation  Act,  I'JOfi. 

in  the  matter  of  an  Arbitration  between— 
A.Ji. 

(.liWcc.s.s) 

(Dc^cniUivii)  Applicant, 

L.V.  and 

(Aildr,:'i«) 

llksuyUwH)  Kespondent. 

v'l  *^i'.  a   conimittoo    rcprosontativo  of  and  his 

workmen,  and  empowered  to  arbitrate  m  the  matter 
ari^ni;.'  under  the  Workmen's  ComiHjnsation   \ct  be 
twecn  A.Ji.  and  CD.  ; 

,  an  arbitrator  agreed  upon  by  A.li.  and  C.I)  to 
arbitrate  in  the  matter  ari>in(^  between  tbem  under  the 
Workmen  s  Compensation  Act,  I'JOC; 
,  JiuIk'c  of  County  Courts  ; 

,  arbitrator  appointed  by  a  Judge  of  Countv 

Courts, 

having  heard  the  evidence  tendered  by  both  parties,  herebv  certify  that  in 
our  !<-(•  myj  opinion  the  medi.al  evidence  given  before  us  [./,•  niel  is 
conhicting  i,>r  in..unici,,|it]  on  a  matter  which  seems  to  us  f„r  mel  to  Ik; 
material  to  a  (|iir>ion  aiising  in  the  above-mentioned  arbitration  and 
tliat  It  IS  desirable  to  obtain  a  report  from  a  medical  referee  on  such 
matter,  as  follows  : 

(A)  On  the  d;iy  of  personal  injury  was  [or  is  alleged  to 

Imye  been]  caused  to*  by  ac.ident  ari.-ing  out  of  and  in  the  course 

of  his  einploynunt,  under  the  following  cireiimstances  :    -  f 

Or,  in  a  CIS,'  of  ui.tiistnal  ilisens,'  to  irliick  the  Act  ninilics— 

(A)  On  the  day  of  the  said*  was  under  section  8  of 

the  aliove-iiamed  Art,  ccrtihed  to  be  iii>abled  by,  or  suspended  from  his 
usna  eiuploymeiit,  on  account  of  his  having  contracted  a  disease  to 
vvliiilj  the  said  section  applies,  namely,  J 

(11)  The  nnitter  on  which  we  are  ^u'r  \  am]  satisfied  that  it  is  desirable 
to  oiitain  a  report  is 

(c)  Sn-h  matter  seems  to  be  m:aurial  to  the  following  quustiou  arisiuK 
in  the  ai  liitration,  viz.  :  »  *  o 

We  [or  Ij  iherefoie  apiK,i„L§  one  of  the  medical  referees  ap- 

pointed by  the  Secretary  of  Stale  for  the  purposes  of  the  Workmen's 
Compensation  Act    1U0(.,   to   examine    the   .said  on    the    matter 

sp(!citied  aliDVc,  and  report  to  us  for  me|. 

.\  statement  of  the  lacaical  evidenc  given  heforc  us  [or  mej  is  appended. 

W..  are  ;..r  I  aiiij  satisliedthat  thesaid  who  is  now  at  is 

in  a  lit  couditi  ni  to  travel  for  the  purpose  of  being  examined,  and  he  has 


(i^)  I, 


(')  I, 

¥)  I. 


m 
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• ,    11  diroctcd  to  attend  on  the  ruferuu  for  examination  at  such  time  and 
uo  as  shall  b«  fixed  by  the  roforoe;  or  does  not  appear  to  be  in  a  tit 
'ditiou  to  travel  (or  the  purpose  of  being  examined, 
liu  rufcrco  is  reiiuested  to  forward  his  report  to  - 
The  Itoyistrur, 
,    ,         ,  County  Court  Ollice, 

on  or  iK'forc  the  day  of 

Dated  thi>  duy  of 

(Signed)  »•" 
jr  On  behalf  of  the  Committee 


Signature  of  Jlegi.itiur  uiul 
Sail  uf  Court. 


Chuirman)     , ,, 


A  previous  reference  was  made  to  a  medical  referee  in  tiiis  case  on 
tlie  ,  I'J     ,  and  ii  copy  of  the  report  then  given  is  att  ichud. 

•  InWTt  nani(>  of  Injiircl  viorknmn. 

t  litre  dtate  ilic  facts  of  the  aci  ideiit  aa  awortaiiieU  from  tljo  evidence 

*  Name  cltM<iiae.  "•c-ii-i;. 

••  For  signature  uf  Judge  or  arbitrator. 


FOUM  it. 

Order  on  injured  Workman  to  inbrnit  himself  for  examination  by 
Medical  Beferee. 


To 


{Title  as  in  referetue.) 


.  {Address.) 

Takk  NoTIC^°-  {Des.r,ption.) 

That   the    Committee   r,„-  arl)itrator,   or  judge     have  [.)/■   has] 
appomted  one  of  tlie  medical  referees  under  the  Workmen's  Com- 
pensation  Act,  I'JOli,  to  examine  you  for  the  purposes  of  the  above- 
mentioned  iirliitration,  and  to  report  to  tlicm  "uc  him] 
You  are  hereby  required  to  sul)miL  your.tlf  for  examination  liv  such 
n  fcive  •  and  to  attend  for  that  purpose  at  such  time  and  place  as  niav 
lie  fixed  liy  him. 

1  )ate(i  this  day  of 

{To  be  signed  in  the  same  manner  as  reference.) 

lu  c^^d 'lout'i;:™;;  "■"' '"  '"*•'" "  *■"■'  '"^"^-^  *"^'""»»  '■- '  "''i^ar  ,o  uo  ■„ » 


FoiiM  H. 

Notice  by  Medical  Beferee  to  injured  Workman  (Schedule  II.  (18) ). 

Workmen's  Comiiensation  Act,  190C. 
To 

I  hereby  give  you  notice  that  I  liave  been  appointed  to  examine  and 
r.port  on  your  case  under  Schedule  II.,  paragraph  (15),  of  the  aljove- 
named  Act,  and  that  1  propose  to  make  such  examination  at  on 

the  di,y  of  at  o'clock. 

(Signed) 

Medical  Referee, 


818 
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Form  I. 

Hedieal  Referee's  Statement  of  Fees  in  respect  of  Beferences  under 
Schedule  I.  (15). 


NiilUt  ;* 

"f 
rarii.H. 


-  •* 

Wlipiliir 

hatr  on 

\>K\- 

1  mw 

lis 

«    V  - 

I',  rtitliali- 

wltirli 

rini- 

^■trar 
In  m 
whiiiii 

an.t 

li.Jii  iilHiirk- 
iiiaii  m  u.t 

p'- 

n'- 

Kxaiiii- 

-  r — 

tti  tun-^f  of 

I  iMil.    iiaiiDii.     '■  t  '      ii><ii|a<ity 
~'^  ur  iKilli. 


Amount  iif  till'  Fri« 

iiridiT  eat  li  nTtliP 

lii-aclinfjs  ill  I'.i-^iila- 

tiuii  13. 


il -1       (ii.^      Uii.)  I  al" 


ts.il.    Ht.il.   £s.il.  ,X.s.J. 


KliJnrsi'nii-iit  tit 
111'  iiitttli'  Mil  )>ai'k 
•  •1  >Iut<  lUi-hl. 


Total 


1  IiiTcln- certify  tlmt  1  oxainiiicd  the  al>ovc-nicntioiie(l 
'iKiiiii  of  irifii;i)iiin]  on  ,  at  ,  which  is 

ili>l;inl        niilc's  from  niv  rosich'iice or  prcstribed  centre. 
■  (Signed) 


4l 


Form  J, 

Kedieal  Referee's  Statement  of  Fees  in  respeot  of  References  under 
Schedule  I.  (18). 


^     '    1 


Narir. 

of 

Wurk- 
iit.iii. 


n.it..  nil 

Wtlil'll 

U.fcr.ri,,- 

PTfiVftt. 


Dale  on 

,.  ti  £ 

)J|.-  of 

xaiiii' 

which 
(•ertihc.ii 

I'll  11  : 

laliwii. 

Kl'llt  to 

.- ' = t  ^ 

KcKistr.ir. 

s  =  s  - 

i.}t 


i.  J. ./.     £  .«.  ./. 


Total 


lllLE.S    AS   TO   ^IeDICAL    IJeFEKEKS. 


810 


Form  K. 

Medical  Eeferee's  Statement  of  Feet  for  attendances  as  Assessor  under 
Schedule  II.  (S). 


DatKin  HoRistrar  from         ^i  .         i  pi 

which  Miiiiiii.ms       wUi.m  NiimmoiiH   ■     '""'' ■"i"  '  I"'"' 
r.r.iviMl.  rpcrive,!.  "f  Alt.mUncf. 


Fivn  iin<l»r 
Rt'Kulntioii  1!). 


F.ir  For  iiiih^n 

altciiiliinco.     travr  IIimI. 


I     t.     d.     t     s.     il. 


Form  L. 

Medical  Beferee's  Statement  of  Fees  in  respect  of  Beferenees  under 
Schedule  II.  (IS). 


I>ate«n'  Amount  of  I>om  tindor       •«  « 

i     Xiimos     *''J'''     "Plfistrsr     Pati- ami      liaU'im       each  of  the  hea.linns  in        3  = 


'ill          Rpfrr-  from         nlair'ul  whiili 

i    i'artH'8       ''""^  whom  txamina-  Rfp4.rt 

'y,                     I"?-  rpceivfd.        tioii,  (*ent. 
ceived.  i 


i:><gulitliin  AO. 


(I.)      (ii.)   I  (,iii.)     (iv.) 


£  ».  </.  £  J.  il.  e,  r.  il,  if.  ,1.  £  .^.  il. 


Total         ...    L        s.        d. 
*  I  horoby  certify  that  I  examined  the  above-mentioned  hmmr 

of  worknum]  ou  ,  at  ,  wliicii  is  distant  miles  from  my 

residence  or  proscribed  centre. 

(Signed) 

•  Kndorwn'int  to  be  made  on  back  of  otatcment. 


E.L. 


3    I 


.s.'iO 


Ari'Kxinx  V. 


Form  M. 
Record  of  Beferences,  etc.,  to  be  kept  by  Registrar. 

County  Court  Circuit  .     District  v„„.      n>     •. 

I'lMnn  .     rMinic  of  IJcKistrnr 

!•  or  quarter  ended 


MiJiiiJirr     .. 

i;,.|,.r.    „  ■•' 

,.„,.,        I'.irlti- 


(I)  (2> 


W.irk- 
1111111*11 


f31 


I'Mvi.«|iin 

ill  tlip  Act 

I  Into  on  iiinler  Wli.  ihcr 

l,.'l.'ii'i„-o     fiT-iicT  Is     ,l>r.Tt..,|  i„       M ""iiii'<'r„f 


I  'Mo  uli,| 
Mimlior  ti 

1  ITOVi..!!- 


K.nph.v-     '""*"" iia.l-,ar„l      ,,i„,„ ,        u,.,„r,;'„'      iV'r';.'''; 


UcftTfO, 


(i) 


(l''\  !>}■  or  iic.i. 

Wlirini 
IlliltlC* 


(■M 


(ni 


^71 


iluliy. 


(») 


..r'i":.';."*-^  "'""'"  ^"■'"■'■'t-.  "«r,..d  ar.,iir.t„r,  ,„ur,.y  ,.„„rt  Ju.Iko.  „r  ap,,„i,u.,, 
is  M.mmonedu.^T, ':''''■'  "'^''''/■'  ""  •'''''■■^"^•'''  >'"'  "»-^  "'"li^'al  referee 


APPENDIX    P. 

\V()i;kmi;n-s  co.mim-xs.vtiox  act,  iwu. 

IHK     I..T.KS     ANI,     fKK.S     OF     CekTUVI.SO     VND     or„KR 
■^.K.^KONS,      AM.     A.     TU      KKKKKK.N.ES      TO       "v        „. 

IN     K.M.I.A.M.    AM.    UaI.K.S,    IN,,,,,;    SkcTI.iN    S    OK     Till' 


Afl 


I.iIh;  l>i^,l  H.Mwmuhk.  J{,Ti,..n  .h.Uu  (iladsi.,,,,,  „„,  ..,■ 
'  ^   M..|c.>,y.s    |.,,„,i,,,,|  s.,„.,„.i.,.  „(•   suae,  MMd  \VV    tie 

"'   <^.'  l".wers   ,e,iHrlively  rnnfrvr.d   .,„   ..^   l,v     |      \vi   k 

.•1   -md  („  ,  Miid  Krtinn  ](.,  M,l,->,.cti„„  (r,la.,ebv  make  the 
luilowing  reKlll;itiuIi(i  ;_  ^    ,,  innuy  in.lKt  lilt 


D'fiiiiliiiiin. 


1-    III  theM'  ici;iil.i!i,p|is  . 


"  -All  •■ 


;|^^^.  IMe;,n.    the    Workmen's   Comp  .nKitioi,  A... 


Ivt  I.KS    AS   TO   (:'ekTIFYIN<J    SlIMiKuNS. 


S.-)! 


(ii.)  "Workman 


M'ttioii  i;',  (if  the  Act. 


tncMiis   »    wnrkiiian 


I'tiiicil 


Appndx. 


liii.)  "('eitilVin;'  Sur''( 


•cjtl 


incaiis  cither  tlu'  ciTtifviuu' 


Hiirj^cciii  iiiciitiniic.l  ill  sul>-.scctioii  vi 
wrtion  H  of  tlu!  Act,  or  a  nicclical  iwactition-  i" 
ap|».inicii  by  tlic  Secretary  of  Stat('  iin.ler  siili- 
seetioij  (.'i)  of  hcetioii  H  to  liave  the 


ililti 


■s   of 


powers  ai 


(iv.) 


Ht'tloll. 


ccrtifyirif,'  Kurgi'on  tiiichr  the  sa 


^ilioillieil    Siir^e 


means   a    Mir^ei.u 
1 


I  VIII- 


power.  Ill  imrsuance  of  any  .-pei  jal  rules  or 
re;,'uiations  miide  under  tiie  Factory  and  \V..rk- 
sliop  Act,  I'JOl,  to  suspeml  a  workman  from 
employment  in  the  proicss  or  processes  sjiec  itied 


in  such  ri 
(v.)  "  Medical    Ilefe 


and 


re;;ii]atioii 
means  :i  mi 


dieal 


praelitioiii 


■ppointed   hy   the  Secretary  of  State   t..  act  ..„ 
icdical  referei!  for  ijn'  purposes  i.f  se(  tion  K  ,,[' 


Tl 


the  Act 
le    Words 


isease    te 


tiie  Act 


ippues  ' 


mean  a  disease  mentioned  in  the  'I'iiird  Schedule 


Act 


or  a  disease 


■r  injury  .not  heing  mii 

"  hich    the   provisioiis  nf 

e    lu'eli   <xteliile(l    hv  an 


llieilt 


injury  l>y  accident)   t. 

seetimi  H  of  the  Act  liav 

Order  math-  hy  tlu'  Secretary  of  Stite  under  sub- 
section (U,  of  that  section. 

>n  for 
ilicate    of  disable- 


Where 
ceriiticate  (iiereinaft.r  ca'lled    "a    lert 


I  workman  apjilies  to  a  certifyin'4  siir;;e 


that  he  is  sulferiii-  fmm  a  disease  t.,  which  the  Act 


ppli's.  and  is  thereby 
!c  work  .at  which  he  was  em 
payment  of  the  ]m 


iisablfd  from  earniiii:  full  wa"es  at 


I'loyei 


tl 


u  certifviii::  siiri:oon 


lee,  and  alter  oIpI; 


particul.'irs  .sjiecitied  in  the  Sch.diile  to  tl 


uniiiir  the 


furth 


iir  mtormarioii,  if  mhv. 


IS''  re;;ul.ations  and  Korm 


fMe  particular  circumstances  he' niav  d 


ptctin„'  the  case  as  in 


'ith. 
rk 


jirocec'l  at 


if  tl 


api'licati 


w.>rknian  in  jierson,  to  make  a  n.edical  ex;i 
Workman, 
ak 


eem  necessary,  shall 
made  bv  the 


ill    b 


of   tie 


■■ill  appoint   f..rtnwith  a  time  and   ]iLice  for 
making  such   examination,  and   j;ive  notice  thereof  t'l  the 


workm 


Sue 


loscly  as  may  lie,  the  f 
•■!.  Aft 


notice,  if  pven  in  writiu''   shall  foil, 


orni  prescrilH'd  in  the  Si'hediile. 


Korm  i. 


Alter  personally  examinini,'  the  wurkinau,  tl 


iViiii;  surjjeon  shall  either  ''ive  the  work 


-abl 


emeiit  or  shall  certify  that  I 


I,  tlie  certi- 
inan  a  cert  ill  .ite  of 


^^  'rkman  is  entitled  t 
del 


ic  IS   not   satislie.l   lii;,t   the 

>  such  certificate,  and  shall   in  eithei 

lie  certilicate 


•e  deliver  his  certificate  to  the  workman.     'I.., 
iven    siiall   W'  in  tlie   jorm   prescribed  in  the  .Sdiedide  "to  ¥ 


tlie 


se  reirulatioiis 


I.  Where,  in  pursuance  of  anvspi 


niaile  under  the    i''ait 


111  ruk 


'1'  re;:ulations 


nifv 


111'.;    or   appointed    siir'_'eon    al"tei 


and    Workshop    Act,    I!io|,   th 


examined  a  work 


man,  sus|Mnd 


laviie.;     personally 


Client   on  accoiini   of  his  Icnin 


him  from  his  usual  emp 
coiilra'tC'l   any   di 


s:,-> 


Ari'KNi.ix  P. 


atut  H. 


ii   ' 


ii 


^     ?■ 

^ 


ft 


ni 


AppndX.    wliul.  t),..  A,.  .ppIi'S  or  wlK-re  in  tl,..  caso  ,.(  ,.  worknnn 

—        .  r  y.n,  to  Ik.  m.s,.,, 1  „„  a.v„„nt    .,f   his    havi„.A  ,, 

ra.t,Ml  ,,„y  sur  ,  ,1,...,..,..    ti,.    sMr.'c,,,,    as   aforvsai.!     ■,{L 
im-.M;:    |..r.s.„.ally    ...xan.in,..!    s„cl,     w,.,k,„a„.    r-fuit-s     , 
■nl.T   Ins  s,.s,,.„s.,,„    !„.  shall  .„,  .1,..  appii.a  i„u  .i  her 
fh..  ..in,,h,v,.r  .,r  .,(   th,-  worknian,  and  ,„    payment  of  t>. 
|.re.sc,>U.,l  tee.  eer.ify  .neh  sn.pensi.,,,  „,•  re/,.^.    ,„  s,  1 

r,;Tham  ''  """'  '''•■'"  "'^■''^■'■^  •"'^''  '=^^''''^"'^'  t"  tl'e 

r..  Where  a  ccrtifieate  ,.{  -lisaMenient  is  -riven  -r  a  w„rl- 
>"an  .s  sus,K..n.le,l.  an,i  the  ease  is  one  in  w   ie        r^ler  tt 
provs.uns  of  sul.-seeti,m    ,;)  of  seetion  H  o       i.e   Act     ^ 
ex.en,le.l    l,y  any  Onler  of  the  Seeretarv  of  S  ue     ,,  ad, 
"n.ier   suU-seetion     (ii)    „{    th.-     sai,!    section     t   e   .liseus. 
-•">raete.l    by    the    workman    will    he   .hen";),       .l,;  ^1^ 
••'i.l'loyer  proves,  or  the  eertifvin;;  snrfieon  ce    iH  "     o  tZ 
-ntrary    to  have   been   ,lue  ,;.  the  natur..  o      he  en    lot 
n;.nt   m     he  proeess  in  which  at  or  innne,liatelv  iSZ 
■<     he  .i„.|  eme.,t  or  s,.s,..„si„n  the  wJrkman  wa 
np]o>e.l,  the  ecTtilym-  sur-eon,  if  he  is  .,f  opinion  th-.t 
..    .I.seas..   rontraete,!    l.y  the  work.nan  was  n,     ."J  t„ 
the  nature  ol  such  en,ployM,em,  shall    ctifv  acr  in.'lv 
Su,h    cert.hcate    .hall,    where     ,«,ssil,le,    l.eli"/£T 
••'"eonsly  w.th,  an.l   indnde.i   in    the  cAniieau  o    ,lis'  1 
-nenr  or  ,h..  cer.i.iea.e  (if  any)  of  sns,«.nsion.  I  .     n         N,; 
\<o.  uiven  separately  on    apph.ation    I'v   the   employer       , 

ntlati.'S         '"    '"'"''""'     '"    ""■    •^'•■''•"'"'"    '»    'hese 

^lrIli'''h',ve'''Hr'''  "'■  ""'  '"^''^''r  ••'"  •''''''"'°'«'l  ^-"•^'^■on 
s'irie,  r,  ■""    ""    '""'"■'   '""^  ''""''■'*   "^   "    ccnifyiu'^ 

0.  A  coi.y  of  any  certincate  given  by  a  certifviucr  or 
a|.l«.mte,l  sur.eon  under  the  fore^oin.'  Ve.rulat"ns  ►^^aH 
r'.gc,her  with  anv  other  .iocun.ent;  rJiat  n^  t  e  as  ' 
iM..  retained  and  k.pt  by  the  s„r^-eon  ;  and  copie  of  any 
such  cert.ttcate  .hall,  on  payment^f  the  presct^be.l  fee  l^ 
«>.prh..d  by  the  sur^^eon  to  the  employer  and  the  workm'an 

^lr;u''b'e"en;hri'l'''  ?'■  '■"■"■^'"'"  '""^  •■'1'1-""^'J  '*-"-^'C"ns 
MU  I  l>e  entitled  to  eliar-e  in  respect  of  duties  iierfo^med 
under  section  ,S  of  the  Act  shall  be  as  folloNvs  :       l*"''"""^*' 


F,rs  jmyab/e  by  the  Workinnn. 
(i.)  For  any  certificate  s^'iven  under  regulation  3— 
(a)  in  cases  where  the  mclieal  examination  of  the  work- 
n.an  IS  made  by  the  surgeon  in  the  performance 
of  Ills  duties  iin.ler  the   Factory  and  W, 
Act,  1',>0I,  a  feeof  l,v. ; 
('')  iu    all    other   cases,  a  fee   of  ;-,,.,    and    wl 
workman     is    unable    to 


■-■<  I  cprms  4 
«nil  7, 


rorkslinp 


lere   the 
present    himself    fur 


Ill  LES   AS   TO  CkUT1FYIN(J    iSlKUEUNS. 


SOo 


(,'Xiiiuiiiatiiiii  at   tlie  irMiik'Uce  nf,  <>i-  utlicr  nearer  Appndx. 

place  tixeil  by,  the  irrtilyiii;;   »ur;;cHii,  for  every       

mile  iir  iiroixirtimi  thereof  wliiili  the  eertifyinn 
Hiirnciin   is   re(|iiire(l   to  travel   therefrom  for  the 
]iuri)o8e  of  examining  the  workman,  an  adilition.il 
fee  of  Is. 
(ii.)  For    any    certificate    of    hiiH]ieiihioii    or    relusal    to 
(iiis|ienJ,   tiniler   rej;iilation   4,  when   the   medical 
examination  of  the  workman  in  made  in  ])ur8uance 
of  any   Hjiecial   rules    or    re;;ulationH    under    the 
Factory  and  Workwliop  Act,  I'.tOl,  a  fee  tif  Is. 
(iii.)    For  a  copy  of  any  ccititic.ite  ohtainetl  under  regula- 
tion I),  a  fee  of  Is. 

/Vi  s  jHiyahlc  by  the  Juujiloyer. 

(iv.)  For  any  certificiite  of  susijension,  or  refusal  to 
suspend,  obtained  l)y  the  employer  uudcr  regula- 
tion 4,  a  fee  of  Is. 

(V.)  Where  the  employer  applies  under  regulation  5  for  a 
certificate  that  the  disease  contracteil  is  not  due 
to  the  nature  of  the  employment,  in  res|iect  of 
every  such  apjilicatioii  (to  include  the  certificate, 
if  given),  a  fee  of  t!s.  ti'i. 
vi.)  Fur  a  copy  of  any  certilicate  obtained  under  regula- 
tion II,  a  fee  of  Is, 


lie/treucts  to  JUidical  Jl<j\rits, 

.S.  Where  an  employer  or  workman  is  aggrieved  by  the 
action  of  a  certifyin'.;  or  appoint(!d  surgeon  in  giving  or 
refusing  to  give  a  certificate  of  disablement  or  in  susjiending 
or  refusing  to  susjiend  a  workman,  he  may — 

i/i    if  he  is  all  emiiloyer,  within  seven  days  of  the  receipt 
of  the  notice  of  disablement  or  sus]pension  required 
to  1h'  given  under  the  Act,  or,  in  a  case  of  disable- 
ment,  if   the   notice  is  not    accomiianied    by   the 
certilicate  of  the  surgeon,  or  a  copy  thereof,  and 
the  employer  forthwith   rcjuires  the  workman  to 
furnisli  him  with  a  copy,  within  seven  days  of  the 
receipt  of  such  copy,  or 
i^h)  if  he  is  a  workman,  within  seven  days  of  the  date  on 
which    the    surgeon    has   refused   to   give    him   a 
certificate  of  di.sal)lement  or  susiiension, 
apply  to  the  registrar  of  the  comity  court  for  the  district  in 
which  the  workman  was  employed  at  the  time  of  his  ex- 
amination by  the  surgeon,  for  the  matter  to  be  referred  to  a 
meilical  referee  ;  provided  that  it  shall  be  within  the  discre- 
tion of  tlie  registrar,  i>n  good  cause  shown,  to  extend  in  any 
case  by  not  more  than  seven  liays  the  period  within  which 
an  aiiplication  is  re(piired  to  lie  made. 

",l. — (ri)  Any  application  under   the  foregoing   re.:iilation  Korm><> 
sliall   be  made  in  writing  and  siiall  state  the  groumis  on  »'"!"'■ 


II 


I 


-i 


ffl* 


il 


h:>i 


Appndx.  wlii,  h  ti 


Ai'i'KMdx  p. 


pr....  r'il  ;,1  u!''l\!^<  'r  ^'r^"''  ''"^•;"  '"■-r.lance  with  the  form 

"     ..n  tl...  «,.rkM,an  has  1^.,.,,  exa.ninea;  an  I  if      e  a,,,  li^ 
.        »v  '"    '•^'  ""■  ^^''-rkln-lM.  ai„l  hv  an  u.i.UTtakin.' 

relm'e.  ■"'''"^'  '"'"    ^•"'"'"''"ti""    '-y   the   .uLdical 

c..2soI"',r''''"'''r"  '''^'"  "'""  '"'•  ^^-'tl'  the  r..j;iHtrar  nu.h 

:  the.  ;„;::r:7u'7''"  •"'■  '^""'  """"•■'''  -'^-^ - 

Miter   rc/emf.      h   ,r'^^"''"''  ^   '^" r"'  "'"y  '*•  ''^'^'^'"• 
^U.ntX.T''^  "''■'■"'  '"^''^  registrar. ^hosrilfSo;: 

to  ^:th'';:a,"f:'''ro,:!v''Vlf  "■'•;''■  ^""'  ^^^ -«-'-->  v^^t 

lorwar-kV tu     lV2:       1     7''"'"  "'  !'"    ""''^•''  ^i'" -'".ents 
"■■Hunaua  "„v'r  rek-ree,   a,„i   .l.all    se,,  I    to   th« 

'"«ru    shall    he   ,.ne   o»    thuse   apiKiiiitiHi    hy  the 


^"rllH  Ij 


UlLKS    AS   TO   CkUTIFYINO    SnUdKONS. 


8")5 


Sftretiiry  iff  Stiitc  fur  tlm  (oiinty  ccnirt  circuit,  wiiich  indii>lo>t  Appndx. 

tht!  district  ill  wliicli  tlii'CiiHc  iirincH,  ami  if  tho  circuit  liiis       ^— 

Urn  Kul)-<livi<leil  luul  iiif.lic;il  roforocn  iiiivo  liecii  apixiiiitcil 

t'.ir    tlic    siilwiiviHioiiH,    Hliall    Ik?    oik-    appointi-il   lor   tin? 

Mili-.iivisiiiii    cMiiiiirisiM'^    till!  iitori'Hiiiil  ilistrict.      I'mvidtii 

thai     if    any    tneiiical     leftrfc    in    ur    liiiH    Ih'uii    s|iocially 

ai)jK)iiitc<l  liy    111-  Svcri'tary  cf  Staff,  citliiT  for  thu  circuit  or 

otiitTwisf,  for  till!  piir|K)-o  of  (Ircidiim  (III  any  i*|x't'iHfd  laxu 

Ml  chihS  v(  cases  in  wliidi  a  icffrfiicc  may  Ik)  iiiadu  under 

tliisc   ri"_'ulalii)ii!',   till'  iifiToiuc   in   any  sncii  cano  tiiiall  bo 

iiiado  to   tlio  niwlical   rcfcne  so  apiKiintt'd.     I'rovided  also 

tliat   if    till'  »ur>;roii   by    wiioso    action    the  applicant    is 

ai;;;riovcd,  lias  Ixth  appninttda  iiicJiial  referee,  tfio  reference 

siiall  not  be  made  to  liiiii,  but  to  such  other  medical  referee 

as  may  Ik;  authorised  to  act. 

14.  The  medical  refiiio  shall,  on  receipt  of  an  onler  of 
reference,  cluly  si;;iied,  by  the  re';istrar  of  a  county  court, 
toirether  with  eojiies  of  the  liocumentK  rcipiiied  to  Ix'  sent 
therewith,  tix  a  time  and  place  for  a  ]K'rsoni»l  examination 
■  pf  the  woikman,  and  shall  semi  notice  to  the  employer  and 
workman  accordingly.  It  shall  Ixt  the  duty  of  the  work- 
man, anil,  if  the  employer  is  the  applicant,  of  the  employer  K..rniiin 
or  a  |ierson  duly  authorised  by  him,  to  attend  at  the  time  »'""*■ 
and  place  fixed  by  the  medical  referee,  and  in  the  event  of 
faihire  on  the  part  of  the  workman  or  employer  or  both  to 
ap[K>ar  as   reipiircd   by  this  regulation,  the  miHlical  referee 

shall  decide  on  the  iiiatter  referred  to  him  forthwith  ujxjii 
sinh  Miforniatioii  as  shall  1k)  available  and  with  or  without 
a  [KTSoiial  e.xainiuatioii.  Troviileil  that  where  the  absence 
of  the  ciiiployei  or  his  npre>entative  or  of  the  workman  is 
shown  to  the  satisfaction  of  the  medical  referee  to  lie  iin- 
iv.'iilable,  or  where  the  medical  referee  consi<lers  it  necessary 
to  apply  for  cxi^rt  assistance  as  hereinafter  provided,  it 
•■hall  U'  ojn-ii  to  him  to  adjourn  the  imjuiry  on  the  reference 
and  to  resume  it  at  Mich  time  and  place  as  he  may  fix,  after 
-;ivin>»  due  notice  to  ail  parties  concerned. 

15.  Kxcept  a-  otherwise  jirovided  by  regulation  14,  the 
liK-dical  referee  lall,  before  deciding  on  the  matter  referred 
to  him,  inaki?  a  {K'rsoiial  examiuation  of  the  workman,  and 
>iiall  consider  any  statements  made  or  submitted  by  either 
thirty. 

li;.  The  meilical  referee  ^hall,  in  the  form  preserilied  in  Korni  is. 
the  Si  hedule  to  these  n  filiations  (subject  to  such  additions 
and   iiiodificalion>   as    the    circimistances  of   the  case   may 
recpiiie)  notify  in  writing  his  decision  to  the  reiiistrar  of  the 
county  court,  to  the  applicant  and  to  the  respondent. 

IT.  The  medical  referet?  shall  send  to  the  Home  Oftice  at  Form  le. 
the  end  of  eiii  li  quarter  a  stalemeiit    accompaniisl  by  any 
vouchers  necessary),  in  the  form  piescrilK'd  in  the  Schedule 
to  these  regulations,  of  the  f(rs  du»^  to  him  tor  the  ipiarter 
under  these  regulations. 
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hCllKDVU:. 

(KoiiM    1.) 

Partiealkri  to  b«  ebuin«4  by  Certifying  largeon  upon  applicatiun  by 
Workman  for  Certifleato  of  DiMblemont. 


M. 
4. 


1.  Nttiiio  and  uddrcHs  of  workiuaii. 
'J.   I  >iMihe  ill  re^pt'cl  of  wLicli  tertific.itc  in  aiipMcd  for. 
SyiiiptoiiiH  coiiiplaiiii'd  of. 

Kiii|ilu>iii(uit  to  llio  iiiituro  of  wliicli  dihuuso  is  altriliutod. 
:>.  Nain.'  and  i>lac'u  of  liusiii.'ss  of  cniiplDVer  wlio  la-.t  oinulovvd 
wiirkiiiaii  ill  mucIi  oiiiiiloynieut. 

tl.      U'/(,/v   (ii}/,lu(iti'>n   in   not   miuif   hi/    iiurkmnn   in   /..imxiJ 
wliilli.r  workiiuiu  is  ulilo  to  travel  for  imiiiosus  of  oxamiualiou/ 


(loiiM  •_>.) 

Notice  to  Workman  of  time  and  place  appointed  for  hit  Examination  by 

Surgeon. 

U')/7.-m,  u'.s  ('•mijiinsdliiiu  Ait,  I'.WUl. 
1  liiToliy  Kivo  you  notice,  with  rofcrciico  to  vour  application  for  a 
ccrlilicali'  of  disablcintdit  under  section  8,  sub-seilioii  (l),  of  tlie  al«)vi' 
named  Act,  tliut  1  propose  to  uxainino  you  at  on  tins  d;iv  (4 

at  o'<lo<'k,  and  tliat  you  arc  reijuired  to  submit  voursell  lur 

exaiiiiuation  accordingly. 
To  Jlir  Wuil^man]. 

(SiKiied) 


(Form  3.) 
Certifloate  of  Disablement. 

Workmiu'ii  Cuniiicnstiluin  Art,  V.KX',. 
1,  [sirilr  out  iHirlii'H  <,/ (l,.'<riij,t;,„i  initi>i>lHal>l,]  as  ceitifviiig  surgeon 
iipi>oiiited  under  tlio  Factory  and  Workshop  Act,  l'Jl)l,  for  tlie  district 
of  (or  as  a  medical  practitioner  ai-poiuted   by  the  .Secretary  of 

State  to  have  the  powers  and  duties  of  a  certlfviiiK  surgeon  for"  thu 
purposes  of  soitioii  8  of  the  Act),  hereby  certify  tliat  having  personally 
examined  [iintiu-  of  n\>ikmnn\  on  the  day  of  1  uni  satistieil 

that  fhe  Of  she]  is  sutlering  from  iii«m,'  disi-asf  aaonUmi  tn  th- Irnnn 
til  irliiili  It  i.1  ill's,  ril„d  ,n  tlir  Hind  nrhiiliUv  to  tin-  Ait  u'r  Oi;l,  r  uf  tin' 
Siriitiiri/  of  Stiiti'  iiiUiii'i  it  to  til,-  s,  licdidf]  beiii},'  one  of  the  diseases  to 
wliidj  the  Workmen's  Coinpeusatioii  Aet  aiiplies,  and  is  theiebv  dis- 
abled from  earniiiK  full  wa^es  at  the  wurk  at  which  [he  or  she"]  has 
lieeii  employed;  and  I  [if  thv  sniyion  is  //»,;/,/,•  /„  ,,,■/,/,/  „  ,1,,/,.  „„ 
iiiiiih  till'  dixiilili  nil  lit  lomiiuiuid,  Ac  should  stnKr  out  this  imrt  of  tlir 
iiitijUiiti:  In  that  ais,'  /Ac  dtsidiUvunt  irill  !„■  dirniid  to  huvi'nmi- 
viiniid  i/n  the  dati:  on  which  this  nrtilimte  is  i/iivn.  Sn'  sixtion  H  (1) 
oj  the  Act]  certify  that  the  disablement  commenced  on  the  dav 

of 

1.  Full  name  and  address  of  workman. 

2.  Process  in  which  workman  states  ho  was  omploved  at  or 
immcdiatoly  before  the  date  of  disablement.  "  i 

3.  Name  and  place  of  business  of  employer  stated  by  workman 
to  have  last  employed  him  in  process  above-mentioned.  j 

4.  Leading  symptoms  of  disease. 
Dated  this  day  of 

(Signed) 
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(POHM   4.) 

Certificate  (supplementary  to  a  Certificate  of  Disablement)  to  be  given  by 
Certifying  Surgeon  in  circumstances  mentioned  in  Begnlation  6. 

1.  ^yhell  thi'  certificate  is  included  in  the  certificate  of  disablement,  it 
should  run  as  follows  : — 

But  whereas  the  said  workman  appears  to  have  been  einploved  at  or 
immediately  before  the  date  of  disablement  in  [navw  process]  being  a 
proeoss  [mentioned  in  or  added  by  an  Order  of  the  Secretary  of  State 
to]  the  second  column  of  the  third  schedule  to  the  Act,  and  the  disease 
contracted  by  him,  viz.  [name  disease]  is  a  disease  which  [in  the  first 
column  of  that  sehcdulo  or  under  tlie  provisions  of  the  said  Order]  is 
set  opposite  the  above-mentioned  process,  I  hereby  certify  that  in  my 
opinion  tlie  said  disease  is  not  due  to  the  nature  of  such  e'mnlovment 
Dated  this  day  of  . 

(Signed) 


ii,  f^ 


■2.   When  the  certificate  is  given  separately  on  a  subseijuent  ajmlication 
of  the  employer,  it  should  be  in  the  following  form  ;— 

Workmen's  Cainpensafioii  Act,  190G. 
Whereas  I,  istrike  out  portion  of  description  inapplicable!  the  certify- 
ing surgeon  appointed  under  the  Factory  and  Worlishop  Act,  1!K)1,  for 
the  district  of  {or  as  a  medical   practitioner  appointed  bv  the 

Secretary  of  State  to  have  the  powers  and  duties  of  a  certifying  surgeon, 
for  the  purposes  of  section  8  of  the  above-named  Act),  on  the 
day  of  certified  that  [name  of  irorkman]  was  suffering  from  [name. 

disease]  being  a  disease  to  which  the  Worljmen's  Compensation  Act 
applies  and  was  thereby  disabled  from  earning  full  wages  at  the  work 
at  which  he  was  employed  ;  and  whereas  the  said  [name  of  workman:] 
appears  to  have  been  employed  at  or  immediately  before  the  date  of 
disablement  in  [name  process]  being  a  process  [mentioned  in  or  added 
by  an  Order  of  the  Secretary  of  State  to]  the  second  column  of  the 
third  schedule  to  the  Act,  and  the  disease  above-named  is  a  disease 
which  [in  the  first  column  of  that  schedule  or  under  the  provisions  of 
the  said  Order]  is  set  opposite  the  above-mentioned  process,  I  hereby 
certify  that,  in  my  opinion,  the  said  disease  was  not  due  to  the  nature 
of  such  employment. 

Dated  this  day  of 

(Signed) 


';I 


11 ;. 


(POKM   ,5.) 

Certificate  of  Certifying  Surgeon  refusing  to  give  Certificate  of 
Disablement. 

Workmen's  Compensation  Act,  1906. 
I,  [strike  out  jtortion  of  description  inapplicable]  as  certifying  surgeon 
appointed  uikUt  the  Factory  and  Workshop  Act,  I'JOl,  for  the  district 
of  (or  as  a  medical  practitioner  appointed  by  the  Secretary  of 

State  to  liavn  the  powers  and  duties  of  a  ccrtifving  surgeon  for  the 
purposes  of  section  8  of  the  above  Act),  hereby  ceitifv  that  having  per- 
sonally examined  [name  workman],  who  has  applied  for  a  Certificate  of 
Disablement  in  respect  of  [describe  disease],  being  a  disease  to  which 
the  Workmen's  Compensation  Act  applies,  I  am  not  satisfied  that  [he 


2_ 
3." 
4. 
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1.  Full  .fame  and  addresfo)  wo 'k£vu     ^'"^  '"'  '"^'"  °'"P'°>-°'^- 
atuibu?2d  °^''"^"'  '°  '"""'*'  °f  ^^^*<^''  <1'^''='^''«  complained  of  was 

(Signed) 

Certiflcate  of  Sospension  by  Certifying  or  Appointed  Surgeon. 

H'orAw(?/i'6'  Compensation  Act,  I'JOC 

[«ati::,,L25  ffio'-o"  t""^^  j,\^'or""  ^^^^°"^"-^-  ■'^'^■"'-■"^ 

v.o,-;iv„«4fro,n  1  -is  -  S   TisZ  o'ninl^''  '"r^'^"'^*^'^  *''''  said  [,«z,„. 

1.  Full  name  and  address  of  workman.  , 

i:inployment  from  which  workman  is  suspended 
Name  and  place  of  business  of  employer 
Lieadmg  symptoms  of  disease.        ^    ■'    ' 
Dated  this  day  of  .  ' 

(Signed) 

(Form  7.) 
Certificate  to  be  given  by  Surgeon  in  cases  of  suspension  in 
1    IV,        ,    ''"^*"*^"»'»ce«  »nentioned  in  Kegulation  8 

.iw  ^:iJ%XS'?!!'^  "■  "'^'"''^■'^  »«  «  -'-''A-'^'  of  suspension,  it 

proces8[mc^.tioned  in  o.  added  by  an  Order' V'Z't  ^T'*^  ^i?«  » 
toi  the  second  column  of  th«Tl,ir7  ^    ,    ,    f    ^*'^''  Secretary  of  State 

contracted  by  hTm?^  f-^ll.  '  i  "'"  ^^°-  ^^^  '^''^'  """^  '^"^  ^''^'^'^^ 
column  of  thitScheduVe^orund.r;^^^^^^^^  "  a  disease  which  [in  the  first 
set  opp..ite  the' aSlrnrioS  !'-«""! reby  certiSha^tf  ^  " 

(Signed) 

ma„i  from  [his  or  hen  usual  ,4nW^"!^;    "'P''"^'''^  ['""'*''  "/ wwA-- 
having  contracted  M7.^nW;,.  A     K^-"'.-"  *'^'=°""'  "^  [his  or  her] 

men-s'compensarioTrctappl^'a.S'^Z 

7nan]  appears  to  have  bcenVnin^Av,  i   '^'"^'P''^  '^e  said  [«a»«  of  work- 

of  suspension  in  [namepwce^fhlut      °'  """^^diately  before  the  date 

bv  an  Order  of  "ho  Starv    r  ^f "«  "  Pi-peess  [mentioned  in  or  added 

.no  ^^LcretarJ  of  State  toj  the  second  column  of  the  third 
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schedule  to  tLu  Act,  and  tho  disease  ubove-iiained  is  a  disease  whiili 
:in  the  first  colmnii  of  that  schedule  or  under  tlio  provisions  of  the 
said  OrderJ  is  set  opiiosite  the  ahove-nientioned  process,  1  heieliy  oertifv 
that  in  my  opinion  the  said  disease  was  not  due  to  the  uutuie  of  such 
einploynu-nt. 

Dated  this  day  of 

(Signed) 

(FoiiM  8.) 
Certificate  by  Certifying  or  Appointed  Surgeon  of  Befnsal  to  suspend. 

U'urhiun's  Compcnsatiun  Act,  190G. 
I,  the  [certifying  ,„•  appuintedj  surgeon  for  [name  wuiks  at  iciiich 
iniiliinan  is  imjiloi/,',!]  hereby  certify  that  [luiino  workman'  ha\iii-^ 
applied  to  iiie  to  l,o  suspended  from  his  usual  employment  in  pursuance 
ot  [n„me  tlir  ode  o)  aprcial  rules  or  regulations  (jovcrning  the  emiilo:/- 
mrnit  made  under  tho  l-'actory  and  Workshop  Act,  VMl,  on  account  of 
[his  or  her]  having!  contracted  [describe  disease^  being  a  disease  to 
v.hich  the  W  orkmen's  Compensation  Act  applies,  I  have  after  personally 
examiniiif,'  the  said  [name  workman]  refused  to  suspend  [hiin  or  her] 

1.  lull  name  and  address  of  worlvinan. 

2.  Name  and  place  of  business  of  employer, 

3.  (i  rounds  for  refusal  to  suspend. 
Dated  this  day  of 

(Signed) 


FouM  9. 
Application  by  Employer  for  Eeference  to  Medical  Befereo. 

In  the  County  Court  of  holden  at 

In  the  matter  of  the  Workmen's  Compensation  Act,  190C, 

and 
In  the  mutter   of  a   Certificate   of    Disablement  [or  Suspeusionl 
granted  in  the  case  of  [na7}wand  address  of  workman]  in 

pursuame  of  the  provisions  of  section  8  of  the  above-mentioned 
Act  and  tho  Kegulations  made  thereunder  bv  the  Secretary  of 
State. 
Application  for   a   reference  in   the   above-mentioned   matter   to   a 
medical  referee,  pursuant  to  section  8,  sub-section  (1)  (f)    of  the   \ct 
and  to  the  above-mentioned  regulations,  is  hereby  made  on  behalf  of 
'junnr  and  place  of  busuuss  of  applicant]  who  states-— 

1.  J  hat  on  the  day  of  Notice  of  Disablement  [or  Suspen- 
sioiij  was  given  to  tho  applicant  by  the  above-mentioned  under 
the  provisions  of  the  said  Act. 

2.  That  the  said  notice  was  consequeut  on  a  Certificate  of  Disable- 
ment given  [or  order  of  suspension  niadej,  on  the  day  of 

111  pursuance  of  tho  said  Act  and  Regulations,  bv  Mr.  Vcsidin''  at 

\V,.,.l.  1  -'"'!  T't^-,  ^'V;  '■'^^t'f.^'lng  '^"■•g'-'on  ""dtT  the  Factory  and 
^\olUI,o  )  Act   1!)01,  for  tho  district  of  [or  a  medical  practitioner 

appointed  b>  tlie  Secretary  of  State  to  have  tho  powers  and  duties  of  a 
certifying  surgeon  under  section  S  of  tlic  said  Act,  [or  a  surcoon 
uppointed  1,1  pursuance  of  \descnbe  special  rules  or  regulations 

under  the  factory  Act]  at  [name  of  factory  or  other  place  of 

cviploijment .].  •'  i"    <■  '^J 

:i  That  the  applicant  is  aggric'ved  by  the  action  of  the  abovo-men- 
tioned  Mr.  ,n  giving  the  said  cortificato  [or  in  making  tho  said 
order  of  suspension!  and  claims  that  tho  said  had  not  contracted 
tue  (Jisease  m  respect  of  whi''h  the  si^il   ,.p-t;c,„,t,    ,. :,. 


ElLES   AS   TO   rEUTIFYIXr.    SmCiKdNS.  SH] 

rrsprrt  of  which  the  said  ofTnr  was  muflcT  Tor  in  th^  r/,c.  ^/-     /-.,•- 

Uatcd  this  dav  of  . 

(Signed) 
To  the  Kesistrar.  Apitlicant, 


Form  lo. 
Application  by  Workman  for  Beferenoe  to  Medical  Referee. 

In  the  County  Court  of  holden  at 

in  tne  Workmen's  Compensation  Act,  190G, 

surgeon  appointed  in  pursuance  o?  [I    The^M  ^^^L^'"'  "''  ^ 

Intions  under  Factorii  Arn  <,t  r        l-'"^  "o*"  s/xart'i  iiilex  or  regit- 

Wo'rkmen-s  CompensS  Act  appiv  '''  P''"'''°"'  °*  •'''='="°"  ^  of  \he 

of  disIbYem'nt'"'to  suspend  theZnlic^.t"  'Y  ''"^"T'  '^  -^"A-^^ 
by  a  certificate  dated  the  dav^S       "'^  '"'"I  '"."'fi'-^'^ '°  ''"'^  refusal 

application.  ^-   "*  '  '"'^'''^  '**  annexed  to  this 

disease  and  was  thereby  entited   in  n'n.ni  ""^  contracted  the  .aid 

[or  regulations]  made  uVder  he' Factory  and  w"'l\*''°  ,'P.'^'^^''"  '^^'^ 
the  process,  in  which  he  was  emDloved  tn  Z  ^^°'^f°V  Aot,  1901,  for 
Ayhich  claim  he  mentions  th^f"Po-.^^i^  t  suspended]  m  support  of 
clmm,  e.g.,  report,  if  any,  of  ^1::^,^^^:;^^^!^  grounds  of 
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f .  Tliiit  the  omployor  on  wiiu.u  tlie  iipplicaiit.  if  the  niiitter  is  roforrcd 
to  a  medical  refurcu  and  decided  in  favour  of  the  applicant,  would  servo 
the  statutory  notice  of  diHaWenient  [or  susponsioi.J  is  [niinic  and 

2Htnr  (ij  blixtiicss  of  fvtjilom'i]. 

Two  copies  of  this  application  and  the  certificate  of  the   surReon 
(together  with  the  above-mentioned  report  of  the  medical  iiractitioiier 
employed  by  apj-licaiit  and  two  copies  thereof)  are  aniiesed  hereto, 
i'ated  this  dav  of 

(Signed) 

,p    .,     ,,     .  ,  Applicant. 

To  the  Registrar.  ■'■' 


FouM  11. 
Order  of  Reference  to  Medical  Beferee. 

In  the  County  Court  of  holdcii  at 

[Heading  as  in  application.] 
On  the  application  of  (a  copv  of  wliich  is  hereto  annexed)    I 

hereby  appoint  Mr.  of  ,  one  of  the  medical  referees  appointed 

by  the  becretury  of  State  for  the  purposes  of  the  Worlimen's  Compen- 
sation Act,  1900,  to  decide  on  tlio  matter  arising  on  the  said  application 
Copies  of  the  notice  and  certificato  of  disablement  [or  suspension! 
(and  of  a  report  of  a  medical  practitioner  bv  whom  the  workman  referred 
to  in  the  application  has  lieen  examined),  are  hereto  annexed. 
Or,  if  the  workimni  is  the  applicant, 

A  copy  of  the  certificate  of  the  surgeon  referred  to  in  the  application 
(together  with  a  copy  of  a  report  of  a  medical  practitioner  by  whom 
applicant  has  been  examined),  is  hereto  annexed. 

The  said  ,  who  is  now  at  '       ,  has  been  directed 

to  submit  himself  for  examination  by  the  referee. 

I  am  satisfied  that  the  said  '  is  in  a' fit  condition  to  travel 

for  the  purpose  of  being  examined,  and  he  has  boeu  directed  to  attend 
on  the  referee  for  examination  at  such  time  and  place  as  mav  be  fixed 
by  the  referee. 

[Or  the  said  does  not  appear  to  be  in  a  fit  condition  to 

travel  for  the  purpose  of  being  examined.] 
Dated  this  day  of 

Registrar. 

Form  12. 

Order  on  Workman  to  submit  himself  for  Examination  by  Medical 

Beferee. 

In  the  County  Court  of  holdon  at 

[Heading  as  in  Application.] 

To  A.B.  ,  of  [address  and  descri^ition]. 

Takk  Notick,  that  I  have  appointed  Mr.  ,  of  one  of 

the  medical  referees  appointed  by  the  Sodetarv  of  State  for  the  pur- 
poses of  the  Workmen's  Compon.^ation  Act,  I'JOO,  to  decide  on  the 
matter  arising  on  the  above  application. 

You  are  hereby  required  to  submit  yourself  for  examination  bv  the 
referee  [add,  ichrre  workman  is  in  a  fit  condition  to  travel,  and  to  attend 
for  that  purpose  at  smli  time  and  place  as  mav  be  fixed  bv  hiinl 
Dated  tliis  day  of  .  "  "  ■"' 

lunislrar. 


lllLEs    M<   TO   (JeHTIFYING   SlliQEUNs. 


sua 


FouM  13. 
Notice  by  Medical  Beferee  to  Workman. 

Work7>trn's  Compinndtbrn  Act,  190C. 

rcfuM„g  to  «ivo  you  a  eortificato  of  disablement  [o^^^^^^^^^^ 

Any  statement  made  or  submitted  by  you  shall  be  considered 
(Signed) 

Xo  .  Medical  Referee. 


Foior  14. 
Notice  by  Medical  Beferee  to  Employer. 

Workmen's  Compensation  Act,  1906. 

the'  coTn'tv  TouTaV""^^  *t'  orderor^of '"'  '""  '""^  "^^^^''^  °^ 
deeide  on  your  appeal  againstThetu'on"  o/aS""^''  TZe'oLZ^^ 

Or,  if  the  workman  is  the  appellant 
on  the  appeal  made  by  [name  of  workman]  against  the  action  of 

Sablemenfertr^u^Siil -^-^"«  *«  ^-  ^'na  a  tt^^Lt^  o1 

the'"'  '""X  or°"  at"  '''"j^ick      ^""""^  "^  "^'■^•"""■^  *'  - 

ati^lJf  :[  Zl^?^:^'^^^^^'  ^y  ^-.  "0  '--^y  -auired  to 
Bated  this  day  of 

(Signed) 
To  ,  Medical  Referee. 


Form  15. 
Decision  of  Medical  Beferee. 

[Headiiuj  tn  in  Aiijilication.] 

m^S3si;°rSd';;^S:ii'"'^T"'^^'^  ?*?  '^«  ^''^^-^ 

of  state,  I  decide  as  foUows  '^  regulations  of  the  Secretary 

1  dismiss  lor  allow]  the  appeal  of  [„<„„■  o/  ..,„;,/o,..,j  against 


IM 


ii 

Jh 


i! 

If 


ff 


n 

<,; 

.11 

f .-" 

if 


,s(;i 


ArrKXDix  P. 


the  rrrtificato  of  disallomcnt  givpti  to  [iinmr  of  worknurn]  on 

tlio  clay  of  , 

or 
I  (lismiss  (or  allow)  the  appeal  of  [name  of  rw/'loi/rr]  against 

the  Mispcnsiou  of  [nniii,  ,f  u-orkmnn]  on  tho  day  of 

or 
T  dismiss  tho  appeal  of  [name  of  jrorJcninn]  against  tlio  refusal 

of  :\fr.  [ttnmi'  of  xiinieiDi]  to  Kive  him  a  ccrtifiuato  of  disablement 

in  respect  of  [riamc  of  disetisr], 

or 
1  allow  the  appeal  of  hwmc  of  irorJimnn]  against  tho  refusal  of 

Mr.  [niimr  of  snnji'on]  to  givo  hinj  a  certifieato  of  disablement  in 

respect  of  [iww'  of  (lisc.iiscl.  and  I  fix  tho  day  of  as  tho 

date  on  whioh  the  disablcraont  commenced, 

or 
I  dismiss  {or  allow)  tho  appeal  of  [name  of  u-orkman]  against 

the  refusal  of  Mr.  [name  of  surgeon]  to  suspend  him  on  tho 

day  of 

Dated  this  day  of  . 

(Signed) 

Medical  Referee. 
To  [the  registrar], 
and  to  [  the  employer], 
and  to  [the  workman]. 


Form  16. 

Uedical  Referee's  Statement  of  Feet  in  respect  of  Beferenees  under 
Section  8  of  the  Workmen's  Compensation  Act,  1906. 


Names 
Tarties. 


Date  on 
which 
Refer- 
ence 
re- 

ceive<I.  i 


KeRistrar  I     Date  ami 


trum 

whom 

received. 


Place  "f 
Kxani- 
inatinn. 


I 

1      Date  anil 
TerniR  of  Decl- 
Hion. 


Amount  of  Fees  under 

each  of  the  headings  in 

Regulation  is. 


(i-) 


(ii.)         (ill.) 


tt.d.     £  i.  (I. 


It.d. 


Total 


T  hereliy  certify  that  T  examined  tho  workman  on  ,  at 

which  is  distant  miles  fnim  rav  residence  or  prescribed  centre. 

(Signed) 

Medical  Referee. 


I'osT  Onici:  3h:i.icAi.  OhFicMis. 


ti(jO 


KonM  17. 
Kecord  of  Beferencei  to  be  kept  by  Begiitrar. 

For  quiirter  ended. 


i:.f.r- 


•  <f 
I'artioH. 


Art  ion  "f 

I'y  Willi  li 
•ppllcaut 

in 
aKBricvftl. 


Nam- 

Mir- 


N'atiir' 
Ilipcasc 


I)*!"-  oil 

wliirli 

rrfnrpnr*' 

niiiU". 


Whpth<r 
"'"kniiin 
ilirprtfil  ^> 
attend  on 

Mpilical 

Referee 

or  not. 


Name 


Me.|iral 
Helen-, 


Resulation :—  -      ^*^  ^''^  following  additional 

Where,  in  accordance  with  the  iirovisintw  ,,f  ti„.  n,  i  ,    , 

this  day  under  sub-.ectiou  «  of  theT^id  ^ec   ,  ,  I  p'lmrX^''''^ 
( »fficer  gives  a  certificate  under  \n  '^  nf  Ti  iV    f  1^    ''ttice  Medical 

;eon  under  Ko.  7  ^i)  ,a)  of  the  said  Regulationr  ^^^«'fj-"'S 


for 
>>urgeon 


Whitehall, 

L'nd  Deccmlior,  1008. 


//.  J.  Gladstone, 

One  of  His  Majesty's  Principal 
Secretaries  of  State. 


E.L. 


H  K 


sm 


AiM'Kxnix  (). 


Ai'PKNTDIX    Q. 

\V(»i;kmi:n-s  cumi'kn'sation  act,  idcx;. 

IXKlsTltl.M,    Dl.sKASKS. 

(>i:i.i-;i:(.|.TiiK  Si:.  iiKTAifv  «>f  Statk.  datki.  May  :i'-'\r.,  i;t()7,  kxtkm.- 

IN<;    TlIK    l'l(l>Vl>IciN,s    UK    TlIK     \V«i1!KMI;N's    ('(iMPKNhATlu.V    AtT 
ItlOd,   n.  CKHTAIN    ISUlSTItlAI,    DiSKASKS,  AS  AMKSUKl)  IIV  Olllllll 

|>|'  liM)  1»i,ci:miii;i!,   l!iOS. 

WhtTCiis,  Iiy  section  S  of  lliu  \V..ikuicii"s  (Jdiiiipoiisiitinii  Act,  IIIOO 
111.'  i-rovisions  of  that  Act  iiiv  ui)|,lic.l,  in  ccilaii.  chk's  an.l  Mil.jcct  to 
.■.Ttaiii  iiioililuMtioiis,  to  woikmcii  .llsahlwl  i.v,  .t  HUS|K,.|,.l.'(i  fn.ii. 
tlicir   UMial   .■iniiloyio.iit   on  account   of   their  "liavin-   cmtiacte.l,   a 

•  liMase  mentioned  in  the  Thinl  Schedule  to  the  Act; 

All,!  \yhereas  it  is  enacted  l,y  huh-Mctioii  CJ)  «(  the  Niid  HClioi, 
I  lat  it  the  workman  at  or  imineiliateiy  before  the  date  of  hin  dis- 
iilileinent  or  laisjiension  was  employed  in  a  jinxeKs  nienlioned  in  iho 
■second  column  of  the  Thinl  Schedule  to  the  Act,  and  the  disea-c 
.ontraclcd   IS   tlie  disease  in   the  first  column  of  that    Schedule    set 

•  'lijiositc  the  description  of  the  imxess,  then  the  disease  shall  1k3 
deemed,  except  as  otherwis.^  provided  in  the  sub-section,  to  have  been 
due  to  the  nature  of  that  eniplovment  unless  tlie  employer  proves  the 
contrary ;  i     .      r 

And  whereas  sub-section  (6)  of  the  same  section  enip(,wers  the 
Secretary  of  State  to  make  Orders  for  extendiii<|;  the  provisions  of 
tliat  section  toother  .liseases  and  other  processes,  and  to  injuries  due 
to  the  nature  of  any  em|.loynient  specifieil  in  the  Order  not  l^in" 
injuries  by  accident,  eitlier  without  modification  or  subject  to  such 
modifications  as  may  lie  contained  in  the  Order; 

Now  I,  the  Right  Honourable  Herbert  John  Gladstone,  one  of 
his  Majesty  s  Principal  Secretaries  of  State,  by  this  Order  made 
un.ler  sub-swtion  ,H,  „f  the  said  section,  do  hereby  direct  that  the 
IM-ovisions  of  section  8  of  the  Workmen's  Comi^nsation  Act  lHOfi 
sha  1  extend  and  apply  to  the  diseases,  injuries,  and  processes,  s|K>ciried' 
m  the  hrst  and  second  columns  of  tlie  Schedule  annexed  to  this  Order 
"r.V  Vn-TL'','"??"  ''"'^  injuries  were  include.1  in  the  tiist  cohnnii 
ol  the  Third  Scliedule  to  the  Act  and  as  if  the  said  processes  were  set 
opposite  in  the  second  cohimn  of  tliat  Schedulo  to  the  diseases  or 
injuries  to  wlucli  they  are  set  opposite  in  the  second  column  of  the 
S<heilule  annexed  hereto. 

//.  J.  Glndn/one, 
One  of  his  Majesty's  Principal 

■■.r,  .,  ,    ,,  Secretaries  of  State. 

\V  hitehal]. 

May  I'L'nd,  1007, 


SrHKlXI.i:   OK    DlSKASKs. 
SCIIKDULH 


mi 


lT..rii>li(iii  of  M»ott«..  „r  Injury. 

1.  I'oisoiiiim'  by  iiitro-  luul 
aiiiirlD-dorivHtives  of  l,,.,!- 
zciic  (diiiitrohunzol,  uuilin, 
iitid  othoiH),  or  its  Sfquohr. 

•2.  I'oisonitiK  l>y  carl)on  l.i- 
sulphiilu  or  its  so'iiielu?. 

a.  Poisoniiif<  liy  nitrous  fumos 
or  its  so(|uelii'. 

4.  I'oisoniriK  by  nickel  car- 
IxJiiyl  or  its  suquelii'. 

5.  Arsiitiio  i)oisoniiig  or  its 
soiiueliu. 

6.  Load  poisoning   or  its  sn- 

llUl'lil". 

7.  Poisoiiinj;  by  Gonioma 
Kamas.^i  (African  boxwood) 
or  its  soijuolio. 

8.  Chrome  ulceration  or  its 
boquelsD, 


9.  Ec:('tiiato7ia  Hkcmtion  of 
till' skin  produced  hy  dust  nr 
caustic  or  corrosive  lujuids, 
or  ulceration  of  the  mucous 
membrane  of  the  nose  or 
mouth  produced  by  dust. 

10.  Epitheliomatous  cancer  or 
ulceration  of  the  sljin  or  of 
the  corneal  surface  of  the 
eye,  duo  to  pitch,  tar,  or 
tarry  conjpounds. 

11.  .Scrotal  epithelioma 
(chimney-sweeps' cancer). 

12.  Nystagmus, 
ly.  (ilanders. 


l"-cll|illi.tii,f  I'l,  ,,,.. 

Any  prociss  involvini,'  tlic  u>c 
of  a  nitro-  or  amidu.d.riv.i. 
tivc  of  bonzcno  or  its  pre- 
puriitious  or  compounds. 
Any  process  iiivoIvinR  tlio  uso 
of  carbon  bisulphide  or  its 
preparations  or  coniiiounds. 
Any  process  in  wliioh  nitrous 

fumes  lire  evolved. 
Auy  proc.ss  in  which  nickel 

carbouyl  gas  is  evolved. 
HandlinKof  arsenic  or  its  pre- 
parations or  compouiicis. 
Handling  of  lead  or  its  pre- 
parations or  compounds. 
Any    process    in    the    maiui- 
fiicturo    of     articles    from 
(jonioma  Kamassi  (African 
boxwood). 
Any  process  involving  the  use 
of  chromic  acid  or  bi-chro- 
mate  of  ammonium,  potas- 
sium, or  sodium,  or  their 
preparations. 
[Repealed;  but  re-enacted  in 
slightly  altered  form.      See 
Order  dated  December  :ind 
1908,  infra.] 

Handling  or  uso  of  pitch,  tar 
or  tarry  compounds. 


14.  Compressed  air  illness  or 
its  sequelfB. 

15.  Subcutaneous  cellulitis  of 
the  hand  (beat  hand). 

16.  Subcutaneous  cellulitis 
over  the  patella  (miners' 
beat  knee), 

17.  Acute  bursitis  over  the 
elbow  (miners'  beat  elbow). 

18.  Inflammation  of  the  svnn- 
vial  lining  of  the  wrist-joint 
and  tendon  sheaths. 


Chimney-swcopin". 

Mining. 

Care   of    any  equine   animal 

suffering     from     glanders; 

handling     the    carcase    of 

such  animal. 

Any  process  carried  on  in  com- 
pressed air. 
Mining. 

JFining. 

Jlining. 
Mining. 


^  1 


] 


■I* 

n 


fH^irtf 


iifl 


ii 


>i»tS 


\ll'KM(I\    i}. 


•  MiiiKl;    iiF    IIIK   Si:ri;MAi:v    cil     SlATK,    I>\rn>    l>|ri;Mm;n   '_',    I'IfIS, 

I  xri;siiiX"i  Tin;  ru'>vi>iii)\n  oi  vhk  Wuiikmkn'.n  < 'nMfKNuAiinN 
Ai;i',  I'.tutj,  TO  iKiiiAiN  l\iit  HiiiiM,  |)i>i:asks,  ami  amiimiinu 
nil-:  niKvims  ttiiiuit  or  May  '_"Jni>,  llXtT. 

Ill  liiirsiiiiiiii'  of  till'  ]i(i\vrr  cciiifrircil  oii  iiii'  l>y  Milioii  ,s,  niili- 
Mctioii   ti,  of  the    WiilklPcti'H  ('ii||i|)fliKati('Il    Act,    I'.lOti,    I,  the    Hiylit 

ll"iiniiriil)l('   IliiUit  .lolm  (iluiistouc,  oi (  His  Miijrsty'N  I'liiiciiml 

Si<'ii'laiics  of  St;itr,  do  lunliy  iiiiikc  llir  follow  iriji  ( •nlcr : — 

vl.     ISllliicct  to  till'  Ilio(lili(  Mtioiis  hcltilliiftlT  h|it!riticil,  the  provisiolm 

of  srct'nm  H  of  till'  Wiirkiiu'iiV  ('oiiipciiHiitioii  Act,  llH)tl,  shall  cxlciul 
.iliil  :i]i|ily  to  tlio  iliscascs,  iiiiurirs,  ami  ]irort'sscs,  hjieriflcil  in  tin'  lirst 
aiiil  sirniiil  cnluiiiiis  i.f  the  Silichili'  aiiiicxcil  to  this  ( (rdi-r,  as  if  the 
said  diM'asrs  and  injuries  were  iiiclii<l(il  in  tlif  tirst  column  of  the 
'I'liird  Srhciinlf  to  the  Act,  and  as  if  thr  naid  proirSHCM  were  set. 
op|iosile  in  the  seiund  I'oluiiin  of  that  Sehednle  to  the  diseases  or 
injuries  tn  whieh  tliey  are  net  oplmsite  in  the  seeond  cnlunin  of  the 
Si  he(liile  annexed  hereto. 

■_'.;  A   ^lass  workiT  mlferinj^  from  eataiaet   shall    Is'  entitled 
eoin]H'nsatioM  niiiler  the  jMovisions  of  the  ^aid  section,  as  apjilieil 
this  t  irder.  for  a  jHTiod  not    lon;;er  than  six  months  in  all,  nor 
more  than  four  months  nidcss   he   lias  niiilerj^ouo  an  o|)eration  for 
cataract. 

(o.)  In  th<'  application  of  tlie  i>rovisicins  of  section  H  to  telegraphists' 
Clamp,  so  far  as  ret;irds  a  workman  employeil  hy  the  I'ostniaster- 
•  icneral,  the  Tost  Office  Medical  Ollicer  under  whose  charj;e  the 
wi.rkman  is  placed  shall,  if  authorised  to  ait  fur  the  piirpohos  of  the 
said  section  hy  the  l'ostmaster-<  feiieral,  he  substituted  for  the  Certifying; 
Sur^jcori. 

■;4.)  The  Order  of  the  22nd  May,  1007,  so  far  as  it  applies  to 
ec/ematuiis  ulceratiun  of  the  skin  priKluced  by  dust  or  caustic  or 
corrosive  liquids,  or  ulceration  of  the  mucous  membrane  of  the  uose 
or  mouth  produced  by  dust,  is  revoked,  excejit  as  ref;ards  caces 
arising  l)cfore  the  date  of  this  ( Irder 

//.  J.  a/wisloi,f, 
<  ..L>  of  His  Majesty's  Principal 
Secretaries  of  State. 
AVhitehall, 

2nd  Dereinl'er,  1008. 


to 
for 


SCHEDULE. 

Ill  «rriiitioii  iif  iii,oaHeor  Injur.v.  j  Description  of  Procosn. 


hi  J 


Cataract  in  ,i;lassworkers. 


Telegraphists'  cramp. 

]'.c/,ematous  ulceration  of  the  skin 
jiroduccd  by  dust  or  liquids, 
or  ulceration  of  the  mucous 
membrane  of  the  nose  or  mouth 
produced  hy  dust. 


Processes  iu  the  manufacture  of 
plass  involving  exposure  to  the 
glare  of  molten  glass. 

Use  of  telegraphic  instruments. 


.i 


MKliciiwr  Suinivd  Act,   |S!)|. 


MOD 


Appndx 


APPENIUX   R. 

MKIH.IIANT  Sllll'l'lXcj    ACT.    lh!M. 

i,.'»7  iV  r>H  Vit  r.  c.  tJU.) 

All    Act   tu   coiisuliJiite  eitad limits    rilutinij   ti,   .M,r'/,iti,t 

Hi:  it  i'iiacte.1  l)y  the  Q,\iw\\\  lucmt  Kxwlk'nt  Muif.xtv,  l.v 
iiiHi  with  the  advice  iind  cmiiwiH  of  the  {.uuU  Siilritii.;! 
aii.i  'i.'iu|H>r;il,  and  Cjihiumiih,  in  this  i,r.'si-ht  l\irli;imfiit 
a.<sfinl,lfd,  aiid  by  tht-  aiithnrity  uf  tin-  saim-,  as  InlluWh  ■ 


PAUT   II. 

Masters  and  Skamk\. 

I'l-opirty  ./  DKOimeil  Seamen. 

.  174.— (1.)   Where  a  Heaiimn  ..r  ai.pruiitice  is  lost  witii  th,   UeL-.,v..rv  .f 
Mil),  to  wlacli  he  k'loui;K  tlie  hoard  of  Trade  may  recover  ""K".  h.  . 
tlu-  wa};e»  due  to  hin.  from  the  owner  of  tiie  ship,  in  the  uJ"uu 


same   court  and 


HI  ttie  Banie  manner  in  wldcii  seamen's  ■'"''•■  •''ip. 
wa:4e»  are  recoverable,  iiud  shall  deal  with  those  wa<'es  in 
the  same  manner  as  witli  the  waives  of  other  .lecease.l 
seamen  and  apprentices  under  this  Act. 

(2.)  In  any  proceeding;  for  the  rccoverv  of  the  wn.'e:   if  it 
IS  shown  by  some  official  return  pnMluced  out  of  the'cnitodv 
ol    the   Kegistrar-CJeneral   of  Shipping'  and   Seamen,  or  In- 
other  evidence,  that  the  ship  has  twelve  months  or  upwards 
belore  the  institution  of  the  pr,.cee  lim;  left  a  port  of  depar- 
ture, she  shall,  unless  it  is  shown  that  she  has  been  heard 
ct   withm   twelve  months  after  that  departure,  k-   deemed 
to   have   lK;en   lost    witli   all   hands   on    teird,  either   im- 
mediately after  the  time  she  was  I  ist  heard  of,  or  at  such 
later  time  as  the  court  heariiif,'  the  case  may  think  probable. 
{J.)  Any  duplicate   ajjreement  or  list  of  the  crew  made 
out,  or  statement  of  a  chan^'e  of  the  crew  delivered,  ..nder 
this  Act,  at  the  time  of  the  last  departure  of  the  ship  fr„ni 
tlie   Lnited  Kiuj;dom,  or  a  certificate  purportin-.,'  U,    !*■  a 
certihcate  trom  a  consular  or  other   public  otlicer  at   anv 
port    out    01     the    Uniied    Kingdom,    stating    that    certain 
seamen   and   api)rentices    were   shipi)ed   i„    the   ship   tVom 
t  le  said  port,  shall,  u'  produced  out  of  the  custo.ly  of  the 
Kegistrar-tieneral  of  Shipping  and  Seamen,  or  of  the  Doar.i 
of   Irade,  be,  in  the  absence  of  jproof  to  the  contrary,  suUi- 
cient  proof  that  the  seamen  and  apprentices  therein  named 
as   belonging   to   the   ship  were   on   board   at  the  time  of 
the  loss. 
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Appndx.       191.    ~(J.)  Tlic   folIoNNh,^    aiuhoritiex,   that    is   to   8iiv, 
l'roviHio„8     ^"':^'"i;""-'  "f  I5nti.sh  poHsessions,  UritiKh  consular  officers, 
for  main-      =""'  """'■■  oliicors  of  licr  Majesty  in  foreign  countries  shall, 
t..nam-ettn.i   and,  in  ]>laccs  where  there  are  no  such  officers,  any  two 
"■*■  "■  "         resi.lent  iJritish  niercliaiits,  or  if  tliere  is  only  one  British 
merchant  so  resident   that   merchant  inav,  in   accordance 
with  and  on   the   conditions  prescrilied   by  the  distresseti 
seamen  regulations,  provide  for  the  maintenance,  until   a 
passage   home  can  be  procured,  of  the  followinj;  seamen 
■■md  apjirentices  (who  are  in  this  Act  included  in  the  term 
distressed  seamen):  namely, — 
(a)  seaireu  and  apprentices  to  tlie  sea  service,  whether 
subjects  of  her  JIajesty  or   not,  who   by  reason 
cif  having  l)een  discharge<l  or  left  l)ehind  abroad 
or  shipwrecked  from  any  British  ship,  or  any  of 
her  JIajesty's  ships,  are'  in  distress  in  any  place 
abroad ;  an<l 
(li)  seameri    and    apiirenticcs   to   the   sea  service,   being 
s\ibjects  of  her  JIajesty,  who  have  been  engaged 
by  any  person  acting  either  as  principal  or  agent 
to  servo  in  a  ship  belonging  to  the  (.Tovernment 
or  to  a  subject  or  citizen  of  a  foreign   countr- , 
^  and  are  in  distress  in  any  jdace  abroad. 
(•_'.)  For  the  purpose  of  providing  a  distressed    seaman 
with  a  passage  home,  the  authoritv  shall  put  him  on  board 
a  British  ship  bound  either  to  the  Uidted  Kingdom  or  to 
the  British  possession  to  which  tiie  seaman  belongs  (as  tin- 
ease  requires),  which  is  in    want  of  men  to  make  up  its 
complement;  or  if  there  is  no  such   ship,  then  the  authi>- 
rity   shall   provide   the   seaman   with   a   passage   home   as 
soon  as  possible  in  any  sliip,  British  or  foreign,  bound  as 
aforesaid. 

(3.)  The  authority  shall  endorse  on  the  agreement  with 
the  crew  of  tlie  ship,  if  a  British  ship,  on  board  of  which 
a  distressed  seaman  is  placed,  the  name  of  every  jwrson  so 
placed  on  board  with  any  particulars  directed  by  the  dis- 
tressed seamen  regulations  to  be  endorsed. 

(4.)  'J'he  authority  shall  he  paid  in  respect  of  the  ex- 
])ense8  of  the  maintenance  and  convevance  of  distressed 
seamen  such  sums  as  the  Board  of  Trade  may  allow,  and 
those  sums  shall,  on  the  production  of  the  bills'of  disburse- 
ments, with  the  proiier  vouchers,  be  paid  as  hereinafter 
provided. 


Kxppnsos  of 

tp<lirul 
attruilarire 
in  ciiRe  tit' 
llln.-s. 


207.-^1.)  If  the  master  of,  or  a  seaman  or  apprentice 
belonging  to,  a  ship  receives  any  hurt  or  injury  in  the 
service  o'"  the  ship,  the  exjiense  of  providing  the  necessary 
surgical  and  medical  advice  and  attendance  and  medicine, 
and  also  the  expenses  of  the  maintenance  of  the  master, 
seaman,  or  apprentice  until  ho  Is  cure.l,  or  dies,  or  is 
brought  back,  if  shipped  in  the  United  Kingdom,  to  a 
port  of  the  I'nited  Kingdom,  or  if  shipped  in  a  British 
possession  to  a   port  of  diat   possession,  and   of  his  con- 
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vuyaiice  to  thf  p»>rt,  aiicl  iii  tlie  case  of  death  the  expense  Appndx. 

vif  any)  of  liis  burial,  shall  be  defrayed  by  the  owner  of      

the  niiip,  without  any  deduction  on  tliat  account  from  his 
w;igcs. 

(U.)  If  the  niatiter  or  a  xeanian  or  apprentice  is  on  account 
of  any  illness  temporarily  removed  from  his  ship  for  the 
jiurpose  of  preventing  infection,  or  otherwise  for  the  con- 
venience of  the  ship,  and  subsequently  returns  to  his  duty, 
the  exijense  of  the  removal  and  of  providing  the  necessary 
ailvice  and  attendance  and  medicine  and  of  his  maintenance 
while  away  from  the  ship  shall  be  .lelrayed  in  like 
manner. 

(3.)  The  expense  of  all  meilicines,  surgical  and  medical 
advice,  and  attendance,  given  to  a  master,  seaman,  or 
apprentice  whilst  cm  board  his  ship  shall  te  defrayed  in 
like  manner. 

(4.)  If  a  seaman  or  apprentice  is  ill  and  has,  through 
the  neglect  of  the  master  or  owner  of  the  ship,  not  been 
j)rovi(led  with  ]iroi)er  provisions  and  water  according  to 
his  agreement,  or  with  such  medicines,  medical  stores, 
anti-scorbutics,  or  accommodation,  as  are  required  by  this 
Act,  then  the  owner  or  master,  imless  it  can  be  proved 
that  the  illness  has  been  produced  by  other  causes,  shall 
h.'  liable  to  pay  all  expi-nses  (not  exceeding  on  the  whole 
three  months  wages)  properly  and  necessarily  incurred  by 
reason  of  the  illness  either  by  the  seaman  himself  or  by 
the  Crown  or  any  ])arochial  or  local  authority  on  his 
Ixlialf,  and  those  expenses  may  lie  recovered  ac  if  they 
were  wages  duly  earned,  but  this  provision  shall  not  affect 
any  fiwther  liability  of  the  master  or  owner  for  the  neglect, 
or  ajiy  other  remedies  possessed  by  the  seaman  or  apprentice. 

(;■))  In  all  other  cases  any  reasonable  expenses  duly 
incurred  by  the  owner  for  any  seaman  in  respect  of  illness, 
and  also  any  reasonable  expenses  duly  incurred  by  the 
owner  in  respect  of  the  burial  of  any  seaman  or  apprentice 
who  dies  whilst  on  service,  shall,  if  duly  proved,  be  detlucted 
from  the  wages  of  the  seaman  or  apprentice. 

[Repealed  and  hi  substance  re-enacted  by  s.  34  of  the 
Merchant  Shipping  .\ct,  1906.] 


PART    VIII. 
LiAniLiTY  or  SnipowxKns. 


503. — (I)  The  owners  of  a  ship,  British  or  foreign,  shall  I.imluti,.ii 
not,  where  all  or  any  of  the  following  occurrences  take  fi'Smt"," 
place  without  their  actual  fault  or  privity;  (that  is  to  say,)  cenmJcun 

(a)  Where  any  loss  of  life  or  personal  injury  is  caused  »"•""  "f 
to  any  person  being  carried  in  the  ship ;  or  d«masJ.' 


f 
J 
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(ii.) 


00 


An-KNuix  U. 

(I.)  WI.er..  any  .iunuigu  .,r  l.,ss  is  cauHe.!  to  any  "oo,N 
iM.w handise,  „r  ..H.er  things  wliateocver  on  Umd 

I  lie   hilll)  ' 

(c)  WlKTf  any  loss  of  l.fe  or  j^rsonal  injury  is  amml 
to  any  iHTson  carrie,!  in  any  other  vessel  by  reason 
t  u  w^  ""proijci-  navigation  of  the  shii.; 

(.1)  WhtT..  any  loss  or  danuige  is  caused  t^,  any  other 
\essel,  or  to   any   goods,    merchandise,   or  other 
l.ings  whatsoever  on  board  any  other  vessel,  by 
be  li.ble  f     1      "^  "";  ""^'T'  "=»vigation  of  the  ship ; '    ^ 
ist'.tj,)  '"'"  '^"■"'"^  ••"■"  '■"•'"'^i".^'  '"""""tsl  (that 

(i.)  in  respect  of  h,ss  of  life  or  iK'rsonal  injury,  either 
alone  or  to,,ether  with  loss  of  or  dan.age  to^essels 
<.oo,ls,  merchandise,  or  other  things,  an  ag-rc^atJ 
amount  not  exceeding  fifteen  jx^unds  for  eacK 
ot  their  ships  tonnage;  and 
">  resijeet  of  loss  of,  or  .lamage  to,  vessels,  goods, 
KMC handise  or  other  things,  ;vhether  thcTC  be 
iM  a.ldition   loss  of  ]if,  „r  p,,.,^,,,^,  i,,)^,^^.  ,^^  ^,^ 

ivre^r^?  ;':^'"'^"^  exceeding  eiglu  pounds 
lor  cicii  tou  of  their  ships  toiina"e 
■or  the  purposes  of  this  section— 

u!ri""TrV  '*"""  ''"P  '^•'•■^'l  ^- 1'^'^  gross  tonna.'e 
hout   deduction    on  account    of   engine    roonT; 

itere  I  ;"'""""    "     "   '^"""°   "'"1'  **'"''"    ^   ''»■ 
registered  tonnage ;  * 

Provided   that  there   shall  not  be  inclu.led  in 

il  ne     /",     ':i'P'-"I"-"^'d  to  their  use  which 

IS    e, tiled  under    he  regidations  scheduled  to  this 
,     ... '■^^ '  ^^"''  rt'gard  thereto. 
V)  Whm.  a  foreign  ship  has  lH..en  or  can  be  measured 

t.iiiKd  In  that  measurement  shall,  for  the 
purpose  of    this   section,   be  .leemed    'to  I-   £ 

guie^al  of  sl,.p.s  ,n  the  United  Kin^Mom,  or'the 
chef  measuring  oflicer„f  any  British  possession 
abroa,      hall,  on  receiving  from  or  by  the  direc- 

tonnage  of  the  ship  ih  in  questk.n,  such  evidence 
concerning  the  dimensions  of  the  sliip  as  it  may 

e  practicable  to  furnish,  give  a  certificate  unZ 
h  nd  stating  w-^,.it  would  in  his  oplni,.n  have 

K.-eii  the  tonnage  of  the  shij.  if  she  had  been  dulv 
measured  according  to  British  law,  and  the  tonna-'e 
so  s  ated  in  that  certificate  shall,  for  the  purposes 

the  shi ,  "'        ''""""•■'^  '"^   '^  ''"-'  t"""4e  of 

*  See  now  s.  G9  of  Merchant  Shipping  A.-t.  1C»0C. 
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1,3)    liR.  owner  of  every  sfa-goiii-;  ship  or   sliare  ti.ereiii  Appndx 

«lmll  IH.  liable  in  resi^ct  of  every  such  loss  of  life,  personal       

I  uiy,  loss  of  or  .laniase  to  vessels,  goods,  merchan.lise,  or 
n,in.i,s  as  aforesaid  arising  on  distinct  occasions  to  the  same 
tAteiit  as  It  no  other  loss,  injury,  or  damage  had  arisen. 
***** 

PART  XIII. 
Legal  PitocKEDisas. 


Priwisiuns  in  msv  of  Offences  Ahr<m<i. 


***** 

iM,f^n"sTl/nt   )^''^"°^'''-''"  '"  t'"^'  course  of  any  legal  proceed-  l-epu.l.iun, 
Mg   instituted    in   any   part    of    her   Majesty's  dominions  '"/^  F- 
U-ore    any    judge    or    magistrate,   or    bc-fore    any   i^rso^i  e" S  l' 
authorised    l.y  law  or    by  consent   of    parties    to   receive  *'i'» »"- 
evidence,   the    testimony   of    any   witness   is    required    in  h**" '"."'"". 
nlation   to   the  subject   matter  of  that   proceeZg    tl"" 
•■i;oa   due   i,roof,   if    the  proceeding    is    institutecMn    the 
I   uted  Kingdom  that  the  witness  cannot  be  fo.iiui  in  that 
k  ,gdom,or  if  in  any  British  possession  that  he  cannot  Ik. 
l"Ui„    in  that  iK)ssession,  any  deposition  that    the  witness 
may  have  i)reviously  made  on  oath  in  relation  to  the  same 
Mibject   matter   before   any  justice   or    magistrate   in   her 
.Majesty  8  dominions,  or  any  British   consular  officer  else- 
where, shall  be  admissible  in  evidence,  provide.}  that— 
{ii)  It  the  deposition  was  made  in  the  United  Kin-doin 
It    shall    not    be   admissiljle    in    any   procel'din-' 
„  V  ..   V"*!""*^'  '"  ^'x'  U"''«*i  Kingdom  ;  an.i 
(><)  It  the  deposition  was  made  in  anv  British  pos.session. 
It    shall    not    be  admissible    in    any   proceedin.' 
mstituted  in  that  British  possession;  and 
(,(•}  It  the  proceeding  is  criminal  it  .shall  not  be  admi.^sible 
unless  It  was  made  in  the  presence  of  the  iierson 
accused.  ' 

(2)  A  de|K.sitioii  so  made  shall  he  authenticated  bv  the 
signature  ot  the  judg...  magistrate,  or  consular  officer  iWore 
whom  u  IS  made;  and  the  judge,  magistrate,  or  consular 
otbcer  shal  certify,  if  the  fact  is  so,  that  the  accused  was 
present  at  the  taking  thereof. 

••5)  It  shall  iiot  lie  necessary  in  anv  case  to  prove  the 
Mgnature  or  olhcial  cliaracter  of  the  i)erson  ap4irin"  to 
have  signed  any  such  deposition,  an.l  in  any  crimin.trpro- 
eeeding  a  certificate  under  this  section  shall,  unless  the 
contrary  is  proved,  be  sufficient  evidence  of  the  accused 
having  been  present  in  manner  thereby  ccrtitied. 

(4i  Nothing  herein   contained   shall  aflect  anv  case   in 

?l,nilV!f^''*'"°"'/'''^'?  '°  any  proceeding  are  rendered 
a.imissible  in  ewdence  by  any  Act  of  Parliament,  or  bv 
:ir,y  Act  or  urainancc  of  the  legislature  of  anv  colony,  so 
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Appndx.  far  us  icniinlH  tliat  colony,  or  intorfcrc  witli  the  power  of 
any  colonial  Icjiinlaturc  to  make  tliosedejvositions  adniiHsiblc 
in  evidence,  or  to  interfere  with  tlie  jiractite  of  any  court 
in  wiiicli  depositions  not  authenticated  as  liereinbefore 
mentioned  are  ailniissihle. 


'i 


n       f: 


IMi  iiliiiii  of  skip  ami  DistnsK  tm.  •S/iip. 

.li'^'m',:!.'      ,    ®^2.-    (J)  AVhere  under  this  Act  a  ship  is  to  lie  or  may 
of  ship.  he  iletained,  any  commissioned   ollicer   on  full   jjav  in  tii'e 

naval  nr  military  service  of  lier  Majesty,  or  anv  officer  of 
the  IJoard  of  Trade,  or  any  officer  of  custonis,  or  anv 
Britisli  consular  officer  may  detain  the  ship,  and  if  tii'e 
siiip  after  detention  or  after  service  on  the  master  of  anv 
notice  of  or  order  for  detention  proceeds  to  sea  before  it  is 
released  by  comix"tent  authority,  the  master  of  the  sliip, 
and  also  tiie  owner,  and  any  iktsou  who  sends  the  ship  to 
sea,  if  that  owner  or  person'is  jmrty  or  privy  to  the  oflence, 
shall  be  liable  for  each  offence  to  a  tine  not  exceeding  one 
hundred  jiounds. 

(2)  Where  a  ship  so  proceeding  to  sea  takes  to  sea  when 
on  board  thereof  in  the  execution  of  his  duty  any  ofticer 
authorised  to  detain  the  ship,  or  any  surveyor  or  officer  of 
the  Board  of  Trade  or  any  ollicer  of  custonis,  the  owner  and 
master  of  the  shij)  shall  each  l)e  liable  to  pay  all  exjieuses 
ol  and  incidental  to  the  ollicer  or  surveyor  being  so  taken 
to  sea,  and  also  to  a  fine  not  exceeding  one  hundred  jiounds, 
or,  it  the  oflence  is  not  prosecuted  in  a  sumniarv  manner, 
not  exceeding  ten  pounds  for  every  day  until  the  officer  or 
surveyor  returns,  or  until  such  time  as  would  enable  him 
after  leaving  the  ship  to  return  to  the  jiort  from  which  he 
is  taken,  and  the  exjK-nses  ordered  to  lie  jiaid  may  Iw 
recovered  in  like  manner  as  the  tine. 

(3)  Where  under  this  Act  a  ship  is  to  \>o  detaine.l  an 
othcer  of  custonis  shall,  and  where  under  this  Act  a  ship 
may  be  detained  an  officer  of  custonis  may,  refuse  to  clear 
that  ship  outwards  or  to  grant  a  transire  to 'that  ship. 

(4)  Where  any  iHovision  of  this  Act  provides  that  a  ship 
may  lie  detained  until  any  document  is  jiroduced  to  the 
proper  officer  of  customs,  the  proper  officer  shall  mean, 
unless  the  context  otherwise  requires,  the  officer  able  to 
grant  a  clearance  or  transire  to  such  ship. 

***** 


il  'Ml 


blllty  of 
documents 
in  evidence. 


EvidvtKc,  Scrcicc  <>f  JJocumnds,  aii'l  D>cInratioi,s. 

***** 

695.~(1)  Where  a  document  is  by  this  Act  declared  to 
be  .admissible  in  evidence,  such  docuinenl  shall,  on  its  pro- 
duction from  the  pmper  custody,  be  admissible  in  evidence 
in  any  court  or  Ix'ftirc  any  person  having  by  law  or  con- 
sent of  parties  authority  to  receive  evidence,  and,  subject  to 
all  just  exceptions,  shall  lie  evideni;c  of  the  matter,  stated 
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tljurein    in   pursuance  of  tliis   Act   or    by   any  ..nicer    in  Appndx. 
jiursuance  of  liis  duties  as  sudi  officer.  - — 

(2)  A  copy  of  any  sudi  docununt  or  extract  tlierefroni 
sliall  also  Ik;  so  a.iniissil.le  in  evidence  if  proved  to  Ixj 
an  exanune-l  copy  or  extract,  or  if  it  piiriwrts  to  l)e  signed 
d  certified  as  a  true  copy  ..r  extract  by  the  officer  to 
■.*!  .-te  custody  the  original  document  was  entrusted,  and 
u....,  ofhcer  shall  furnisli  such  certitied  copy  or  extract  to 
any  ix.-rson  ai.plying  at  a  reasonable  time  for  the  same, 
iip<jn  payment  of  a  reasonable  sum  lor  the  same,  not 
exceeding  fourpi'nce  for  everv  folio  of  ninetv  words,  hut  a 
jierson  shall  bo  entitled  to  have— 

(a)  a  certitied  copy  of  the  particulars  entere.l  by  the 
retristrar  in  the  register  book  on  the  registry  of 
the  ship,  together  with  a  certitied  stateinent 
showing  the  ownership  of  the  shiji  at  the  time 
heing ;  and 
(li)  a  certified  copy  of  any  declaration,  or  document,  a 
copy  of  which  is  made  evidence  by  t'.is  Act, 
"II  payment  of  one  shilling  for  each  copy. 

(3)  If  any  such  oflicer  wilfully  certifies  anv  d<x:unient  as 
k'lng  a  true  copy  or  extract  knowing  the  same  not  to  lie 
a  true  coj.y  or  extract,  he  shall  for  each  oHence  be  guilty  of 
a  ijusdenieanour,  and  be  liable  on  conviction  to  imi.rison- 
ment  for  any  term  not  exceeding  eighteen  months. 

(4)  If  any  ix-rson  forges  the  seal,  stamp,  or  signature  of 
any  <locument  to  which  this  section  apjilies,  or  tenders  in 
evidence  any  such  document  with  a  false  or  counterfeit 
seal,  stamp,  or  signature  thereto,  knowing  the  same  to  be 
lalse  or  counterfeit,  he  shall  for  each  oftence  be  guilty  of 
ielony,  and  be  liable  to  i)enal  servitude  for  a  ternrnot 
exceeding  seven  years,  or  to  imprisonment  for  a  term  not 
exceeding  two  years,  with  or  without  hard  labour  and 
whenever  any  such  document  has  lieen  admitte<l  in 
evidence,  the  court  or  the  jxirson  who  admitted  the  same 
may  on  request  direct  that  the  same  shall  be  impoun.it^i, 
and  1k!  kept  in  the  custody  of  some  officer  of  the  court  or 
other  projior  iierson,  for  such  period  or  subject  to  such 
conditions  as  the  court  or  jierson  thinks  tit. 
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APPENDIX   S. 
IMMKKIATK    LIl'K   AWUrj'lKS. 

TkKMS   UK    I'URCHASK    Tlllioldll    TlIK    IVsT    OlKICE    SaVINCS    BaNK. 

Tahi.k.  showing  the  sura  for  which  an  Immodiato  Life  Annuity  of  HI 
will  be  granted.  The  lirst  half-yearly  Instalment  of  such  Annuity 
will  becomo  due  and  payable  on  the  Second  Quarterly  Day  of 
Payment  next  following  the  Day  of  Turchaso. 


Atif  at  time  nf 
I'tirtha.'**.'. 


Mai.ks.      Fkmai.ks. 


,  Cost  (if  an  i  Cost  of  uii 
luimciliutci  luiiucdiute 
Annuity  of  Annuity 
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n„,  ',,',"",  *"*!'"  f"'''''  '^''"'''  "'*■  ''""'  "f  *"  Annuity  of  £1,  and  an  Annuity  of  a  Urg,! 
amuuTit  custH  a  laritir  sum  in  exact  proportion.  ^ 

.„  i~?.V''Pi ''■*"'""   ■^'"'V'^'*"'  ■"■"'  P»yaWe  by  half-yearly  in.-.taliiient»  oi,  li„-  .',ili  .lanuai y 
ami  .itli  July,  or  lUe  OtU  April  and  lotU  Oitober,  according  to  tbe  date  of  purcliane. 
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APPENDIX    T. 


Appndx. 


SIIIPOWNEUS 


'   XKOLirjKXCK   (KKMKDIES) 
AC'l",   1<)(»5. 


(."  Ki)\v.  7,  c.  10.) 

.I»    .Ir/  to  ,„/,„■,/».  l/,r  n,-rM,/u.i  of  J'cr^o„s  f„i„n;l  l„,  H,f 

■^'V'':/nire  „/  .S/ujto'nuTH.  [|il,  Aii-iist   IIMV,.] 

I'.K  it  cnnctcl  l,y  the  Kin.4'^  i„ost  Excrllcnt  Mai.-stv,  l,v 
aiH  with  til.,  advic,  ami  coiiKcnt  of  tlic  Lor.ls  Spiritual 
Mn,l  l,|i„,wal,  ami  Coimiu.ns,  i„  tliis  ,,n,.s,.nf  Parliatnont 
■  isscMihl,.,!,  aii.l  hy  the  authority  of  th.'  same,  as  follows  • 


1;— ('•'    11'  it  is  alk'ncl  that  the  nwiiors  ,.f  anv  ship  arc  Enlargo- 
liahlc  t(.  pay  .laina-os  in  rt-spect   of  jK^rsonal    iniuries.  in-  ■""""f 
I    uhn,  fatal  ,n,,,r.es,cauHe,l  by  the  ship,  or  sustained  on,  I^l^o^nC/ 
n,  or  alKjut  the  siiip,  in  anv  port  or  liarhour  in  the  I'nite.l  '"J"'!"' 
iuu.:,o.n    in  ,•  .tisequence  of  the  uron-ful  act,  neslect,  ..r  ZiT'n'J. 
.Utault  of  the  owners  of  the  ship,  or  the  master  or  ollicers  of.-M;.. 
nr  crew  thereof,  or  any  other  jierson  in  the  eruplovnient  of""""- 
the  owners  of  the  .ship,  or  (,f  .inv  defect  in  the  sllii,  or  its 
apparel  or  wiuipincnt,  and  at  any  time  that  sliii.  is  found  in 
any  port  or  river  of  Kn-lan,l  or   Ireland,  or  within  three 
miles  ..f  the  coast  thereof,  a  jud^'c  of  anv  c.Mrt  of  record  in 
hnsland  or  Ireland  may,  upon  its  hein-  siiown  to  him   bv 
any  person  applying  in  accordance  with  rules  .,f  court    tha"t 
the  owners  are  pmbably  liable  to  pav  dama-es  in  rea.^ct  of 
such  injuncs,  and    that  none  ,<{  the  owners  resi<lc  in   the 
Ijnited  Kingdom,  issue  .an  order,  directed  to  any  otHcer  of 
customs  or  other  officer  named  by  the  judge,  requiring  him 
to  detain  the  ship  until  such  time  .as  the  owners   a.-ent 
niastcr  or  consignee  thereof  have  m.ade  satisfaction  in  rcs"pect' 
o.  tiie  injuries,  or  have  given  securitv,  to  be  apiiroved  in- 
the  judge,  to  abide  the  event  of  anv"  action,  suit,  or  other 
legal  proceeding  that  may  be  instituted  in  respect  of  the 
injuries,  and   to  pay  all  costs  an.l  damages  that  mav  Im; 
awarded    thereon;    and  any   officer  of    customs   or   other 
otticer  to  whom  the  order  is  directe.1  shall  detain  the  sh=i. 
accordingly.  "' 

(2.)  In  .any  legal  proceedings  in  relation  to  such  injuries 
as  aforesaid,  the  i^erson  giving  security  shall  be  m.ade 
<ielend.ant,  and  shall  Ix;  stated  to  be  the  owner  of  the  .ship 
.yhich  has  cau.sed  the  injuries,  or  on,  in,  or  alwut  which 
the  injuries  were  sustained,  and  the  production  of  the 
order  ot  tli<.  judge,  made  in  relation  to  the  securitv,  shall 
be  conclusive  evidence  of  the  liability  of  the  defendant  to 
the  iinx'ecding. 

(;?.)_  Section  six  hunrired  and  ninety-two  of  the  Merchant  67*,',8\kt. 
Shiiiping  Act,  1891,  shall  applv  to  the  detention  of  a  shiii  "=•  "•• 
under  this  Act  as   it  applies   to   the  detention   of  a   shi  . 
under  that  Act,  and  the  expressions  "port"  and  "harbour" 
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Appndx.  liiivi'  the  siiiiic  inc.iniM-  as  in  tliat  Act,  uihI,  if  tlic  owner 
i>f  .1  (*lii|.  iH  ii  c(.ri«ir!itiou.  it  Hhall,  for  tli«!  [.iirpoMs  of  this 
Act,  U;(lfeninl  to  rchi.lc  in  the  I'nitfd  Kiiij^.iom  if  it  has 
an  oni((!  in  the  Unitf.l  Kinjidoni  at  which  sorvicc  of  writs 
can  lie  clfccted. 

(4.)  Tlie  words  "  jx.'rson  appl yiii'! "  in  this  section  hhall 
include  an  eniiiloycr  who  has  paid  com[icnsation,  or  a"aiiiHt 
•0*61  Vict   M.    ■"  "  '','■'*'"'  *'"■  '^■"•"l'*'"'*''ti'"i  ''a-*  been  made,  under  the 
c.  37.  ■  "  orkmen  s  Conii)enHation  Act,  1807,  aH  amended   hy  anv 

subsequent  enactment,  if  he  show.s  the  jud«o  that  he  \ml 
babjy  IS  or  will  become  entitled  to  be  indemnified  under 
that  Act,  anil  in  such  case  this  section  shall  applv  as  if 
the  emiiioycr  were  a  iktsou  claiminj;  damaj;es  in  rcsix-ct  of 
IXTsonal  injuries. 

m^rTnT    ,  ^-  T'^rAct  shall  come  into  operation  on  tlic  tirst  day  of 
■h.irttitip.     •'■■inuiiry  nineteen  hundred  and  six,  ami  may  Ix;  cited  as  the 
Shipowners'  Negligence  ^IJeiacilies)  Act,  1!»05. 


APPENDIX   U. 

Form  of  "Special  Cask." 

In  the  County  Court  of  holden  at 

No.  of  Plaint 
in  tlio  Matter  of  the  Worktnens  Compensation  Act,  190ti. 

No.  of  Matter 
And  in  the  Matter  of  an  Arbitration. 

"^f""«'fD[  ] Applicant. 

and 

L  ] Respondent. 

Special  Case. 

Stated  by  [A.R.]  the  Arbitrator  in  the  Matter  above-mentioned 

linsn/  either  "agreed  on  by  the  parties  above-naine.l,"  „r  "appointe.1 
by  the  Judije  ot  the  said  Court  "]  for  the  opinion  of  the  Judge  pursuant 
to  the  Workmen  s  Comiiensation  Rules,  1007. 

'-'.'K'^^"'*  ■'''*'*  concisely,  in  paragraphs  numbered  consecutively,  swh 
.,',  facts  ahd  (Jornmei.fs  as  may  he  necessary  to  enable  the  Jiidne  to 
^1       (iervle  the  questions  ^aisedj] 

The  questions  submitted  for  the  opinion  of  the  Judce  are  •— 

1.  Whether,  etc. 

2.  Whether,  etc. 

{Sif,»td)       A.H. 

T.  ,  J  .,  ,        ,  'I'lie  Arbitrator  above-named. 

Dated  the  day  of  ,  19    . 


RiLKS   OF   THK    Sfl'UKMK   CoinT. 
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APPENDIX   V. 

HULKS  OF   TIIK   SUlMJliMK   UOUUT. 

RK.iL'l,AriS(i    AlTKAI.S    UXI>KU   TIIK    WoICKMKN'.-,  r,,.M|.|.;N,,vn..N- 

Acr,  I'JOfJ. 

OUDEll   LVIII.  :  Iliii.l'O. 
L'O.  Tho  followii,-  provisiuHH  slw.ll  a|.|,ly  to  .-vpiH.Ml.s  t,.  tl,..  Court  oi 
Ap|<..l  from  ,lcv,s,o„s  of  judj^.-s  of  tl,/.,.o„nt'v  courts    ,.„   oU,i,  . 
ol     vw  un,ler  tl>o    Worktu.ti's  (JompeuKation  Act,   V.m,  au,/  a,  n^^  s 
tiM.ler  the  A-ncultur.il  Ilo|,li„i,-s  Act,  1!»00  •  '^ 

(a)  Kvory  su.h  ap|K-,il  sl.all  h:  l,y  iiotict-  „{  .notion  in  acconlancc 
W.M.  Order  LIX  Uulc  10;  and  such  notice  of  tnott"!  lihali 
K)   served   and    the  ai-i^sl   sot   ,iown   under  Order  LVIIf 

n  \  I.     ."  n  ,'  '""!'"", "'"  ''"'•'  ''"''"^'*  ''y  '  '^''^'f  I''-"^-.  liulc  1"       '' 
(10  Jt  sliail  lu,  the  duty  of   the   party  ap,K;aling  to  apply  to  the 
ud,o  of  the  county  .ourt  f.r  a^  signed  a.py  1}  L.  no," 
made    l.y   hira  of  any  question  of   law   raised    Ix'tore   hini 
iiml  ot  the  facts  in  evidence  io  relation  thereto,  and  of  his 
decision  thereon,  and  of  his  decision   on   the  question  or 
matter  submitted  to  him.  an.i  to  furnish  .such  copy  for  the 
use  of  the  Court  of  Appeal;  and  such  copy  shall    te  tist'l 
and  received  at  the  hearing  <,f  the  appeal.     If  such   notes 
are  not  produced  the  Court  of  Appeal  shall  have  power  to 
hear  and  determine  the  ap|Kial  upon  anv  other  evidence  or 
statement  of  what  occurred  before  the  judge  of  thecountv 

,  ->  A  ,'^°'^t\^.^"';|'  }^'^  '-"'"■*  "f  ^I'l^a'  '"•'>y  deem  sufficient. 

(c;  Order  LIX.,  Rules  14  and  IH,  shall  apply  t,.  any  such  ai.i.eal 
with  the  substitution  of  th-  Court  of  Appeal  for  the  Hi"h 
Court.  *'-'o" 

(d)  Subject  to  the  foregoing  provisions,  the  rules  for  the  time 
being  in  force  with  reR|iect  to  api)eals  from  the  Hi<Th  Court 
to  the  Court  of  Api)eai  shall,  so  far  as  practicable,°applv  to 
and   govern  apixjals  under  the  said  Act    to    the  Court   of 

ORDKIl   LVIII. :  Rule  8. 

8  The  party  apiK-aling  from  a  judgment  or  or.ler  shall  produce 
to  the  proi.er  ofhcer  ot  the  Court  of  Appeal  the  j.idgment  or  order 
or  an  office  copy  thereof,  and  shall  leave  with  him  a  copy  of  the 
notice  of  appeal  to  be  tiled,  and  such  officer  shall  thereupon  set  down 
the  appeal  by  entering  the  same  in  the  proper  list  of  a^als,  and  it 
.shall  cotne  on  to  be  heard  according  to  its  order  in  suc^h  list  unless 
the  Court  of  Appeal  or  a  judge  thereof  shall  otherwise  direct  but  so  as 

Sic::;T;p^ar ""  ^"'^"^  '"■  ''^■•^"■'^'  ^•^'^-■■^  '^^  ^'^y  -"'-^  ■"  ^'-' 

ORDER   LIX. :  Rule  10. 
10.  Every  such  apjical  shall  be  by  notice  of  motion,  and  no  rule 
7USI  or  order  to  show  cause  shall  be  necessary.    The  notice  of  motion 
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N ha     .tat.,  tl.r  j;n.m„l.  „f  tlio  m|.|hmI.  „n.l  wIihIht  ,,11  or  part  ..„lv 
"t   t  ,0  ,|,..1.4m.,..,t,  „r,|.T,  nr  li,„lii.-  is  cnn,,,laiM...l  of.     Thr  imtir,.  .If 
.Mon„„  shal    W.U  ..i,l,t  ,l..ys>  n„ti,,..nn,l  sl,nll  1,..  mtv..,!     ,/ "m 
I  .irty  iliivctiv  affirtcl  l.y  thr  apiK'nl  .'nti'rr.l.  ' 

ORDKR    LIX.:  Ituin  l-.». 
11'.  Tl.o  tK.tirc  ..f  in.iti.m  Kliali    U-  H,.ivr.l  ;,„.l   tl,..  appo,,!  mlrrr,! 
w.th.n    tw,.„ty..,m.  .lays  from   ih,.  ,lat,.  ..f   ,}„.   i,,,!,,,,,',;..   onlrr.   „ 
I.M.l,M^.rn„,p|a„M.,l.,l;  su.l,  p.-rLwl  .sliali   1m-  raln,lat,.,l  fro,,,  tl,..  ti,,,,. 
.■It   wl.„l,  il„.  ,„,l;;„,..nt  .,r  „r,l..r  is  si.^n...!.  ,.Mt..r...l,  „r  ..tlierwis..  p,.,-. 
I.;tti..l,  or  Inn,,  th.-  tiMR.  at  wl,i,l,  tl,.-  Ilndini;  ..r  ,inv  i,.f„sal  is  ,„a,l'.  or 


OliPKU    LIX.:  lliiloKUan.]  IC. 

It  Tl,..  appeal  Khali  not  -i.Tate  as  a  stay  of  i-rocodin^rs  un.hr 
th<.  .Imsi.m  appcalci  Iron,  nnU'ss  tl,."  iniVrhir  ...„irt  shallso  .„-,l..r 
or  iiuh.ss  withm  t...,  .lays  after  tho  .Icision  a  .h-posit  shall  h..  n,.„l.. 
of  ..r  se(.urity  v'ivon  to  the  satisfacthm  of  s,„.|,  i„fi.n„r  conrt  for  a 
sun,  to  Ih.  fix...!  hy  th.'  sai.l  court,  n,,t  exc.....lini:  the  amount  of  tl,.. 
money  or  the  value  ..f  th<.  property  afr....te.i  hy  the  ju.lgni.'nt  ..nler  ..r 
hndin;:  appealed  liom.  " 

I'l.  Tl,..  lliiih  Curt  shall  have  ]„jwer  t.)  exteiul  th..  tin,e  fnr 
npiHalin-,  ..r  to  a.nen.l  fl„.  ^'nmn.ls  of  api^al,  ,.r  t..  make  anv  oth.T 
onier.  .,n  s,i.l.  terms  as  the  (  onrt  shall  think  just,  to  ensure  the 
■  le  ernuna  ..m  -m  the  narits  of  the  real  .pastions  in  controversy 
rietween  the  parties. 


APPENDIX   W. 

SHERIFF    COURT,    SCOTLAND. 
(Proceduiie.) 
Act  of    Skderunt,   dated    .Jcnk   2(?th,    10A7,   to    nEorr  ate    in- 
rERTAiN    points    thk      PRorKDtTRE     rsDER    the    Workven-s 
(  OMPENSAT.ox  Act,  190(5  [o  Edw.  VII.,  cap.  o8],  as  amended 
in  Act  of  Sedkrcnt,  dated  1.'7th  January,  lOOIt. 
Tl,,.  Lonis  of  Council  and  Session,  in  virtue  of  the  p.,wers  eonferre.I 
h\   the  \Vorku,ens  C.)inix;nsat,o„  Act,  100(5  (hereinafter  called  "the 
Art    ),  and  in  pursuance  <if  sai.l  Act,  do  enact  and  ordain  iw  foll.)ws  • 

or  iVreiSnJe,!-'  "'''"'"'""  "'"'"''  "'"  '^''  "^'^  '^'^'''  '"  P^^**""' 

('»)  By  counsel ; 

(h)  By  a  iluly  qnnlified  law  a^Tiit  ;  or 

(c)  ^Vhere  written  authority  from   him  is  p>-o,luce.i,  l,y  a  member 

<il  I, IS  tamilv,  .)r  ai,v  .itlier  person  • 

Imt  no  fee  pai.lloaVounsershall  be  allowed  on  taxati.m,  unless  the 

arbitrator  l,a8  certified   that  the  employment  of  coun>^el   was  proJ'- 

Muu  no  person  other  than  a  co.msel   when  the  .appointment  of  counsel  is 


Act  ok  Skdkki  xt. 


MivMiii  iipjKMr  II"  !i.H  till,  r.i.n.w •       "  •' 'ii'i'ii^'''!,  clerk,  nr  ..tliir 

M ^-K..iiires,Kv    V Us^    r  "^n-'  ^■'"'''"^■^■'■'  """^"  -'■'' 

■liiuk  rcNi^onable  t.ino  ami  t.avell.ujr  exjicnHOH  a.s  he  .hall 

'V"-.ator.Fi..aii,f, he  ihedff.;;!;;;;'':';;',,;:^;  ,::-■' 

-'.  All   aiiiilicalioi,   f„r  tho   sHtl..i,i,.„t    hv 
I'T  cimi,«nsat.i,M  umler  tl,e  Act  .hall  ,.„t  1 
-.M.'  ,,u.M,,,,i   ha.  ari.s..,,   lH..tw..cM  ,h..      .  ,i  s 
""•4Ui.sHonwhk-^h^™;-     ^'--^IthcaUnnMiall 


l'>\v   1),.  Iliad,-  |,v  t|„. 
•  li:iri>li  cduiH  il. 

mliitritinii  nf  any  claim 
■  lllilili)  lllilr.ss  aij'ii  uiitjl 
iili.l  stii'h  .luc.ticin  ha. 
>latu  cuHlIm'Iv 


-■An  application  f„r  tiic  scttk-inent  bv  ..rl.ltr  ,;         .•    . 
I'^yahl,.  as  ci,„„,,n.sati.m  under  the  A rt  in  ,  '■  "'  "'"  '"""""^ 

'v.s..lte.l    from   the  accident     nay  11  "  V^  ^^'"■7   'l"^'"'  l•■■'^' 
tli.-   executor  or  other   lei-al    t«™i    rn        '  i'<"l'l"yer,  or  l.v 

•l'-e-e,l  workinun,  or  ^  all'o  "  nv  0/^'"','""^  "'  '"">■'  "^  ^''■" 
^.■t  forth  the  name's  of  aU  t he  de  2.1.nf  J  r  "-•{''•'"'""!"•  ^'  ^''^'H 
wl".  claim  to  rank  as  deix-'n  lant.  1^.  ftr  ^ '"-•''"'"'^'  "'"«»'•  P«tsoms 
-applicants,  and,  where  U  p  ■  in  Ll  ,v'!  r  ."'.  'll  ''■"'  "l'''"-"" 
"f  the  enumerated  .lenenii.  nts  the  J "  r  *  '''  '^''l^'"^'^'  «""<■  "nIv 
■■-jK.ndents  ;  provide  l!h^vstl,f  .i*"^  ""-'"'  **'"'"  ^^  ^■•'»l''''l  ■'^ 
it  ap,K.ars  that'  ther,  'ne  otluT  e-.,  ■  u't  ^.'"''7'  "^  "'«  ''^'"-■-''i' 
thereto,  the  .sluTiff  niay  or  ler  the/SS^  '""  ""T  ^^■''"  '»'-^'  1'^'^'" 
.^Pe^iants.  and  may  L  prociul^K t'^-^iE  [i-^;^';^ 

•^i-i^SStii^^o'Si:  ^2;i/citK^  ^^^^'^^  ^'^  ^'^"^-'^ 

"I  a  county.  '-■""^'  "*  the  county  or  district 

(1)  In  which  the  accident  occurred  ;  or 

,,.-tureofwhic^i'xrirl::  r'''''''»^'--  "•  "■'■ 

(.•■;  it  the  accident  occurred  at  ^ea 

'service  is  made  to  or  on  the     nstef  of  t    ',''•'''•  ^'' ,'''■ 
^-"^ounty  or  district  of  alnT;,'^''^'  ^'"i'  '"  ^''^' 
J'}  in    whicii    the   mamifiin^r   .^vners   of   th     k1,I, 

one  of  them  or  the  n.n,,.,  '"'''   "■■   *'"""-■   <>r 

of  husineis  '  '"•'"'^''-■'■'  ""'^^-  '•«iJ«-'  "'■  liave  aplace 

without  prejudice  to  any  transfer  as  hereinafter  provided 

i.  'of '  opi£n"t,t:f  the^':^:  '"n''l;e^f '""  "'"'^^  "'«  ^ct  is  brought 
.leterinined  in  any  o  er  \^^urt  i  J  .  '?  i;onveniently  tried  and 
.nay  on  the  motiuVof  any  of  th^pS'^l^i-^"^''^'"^  "'  I^*^'^"^'-  ''« 
case  to  such  court,  and  on^sth  X  "t'  ,"^"^^«'-..^«^">i"i..g  the 
■T  .i.e  sheriti'  clerk  to  transmit  the-afell^l^Vuh'::^;  Jhe'JelSl^ 
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.lixiiini'iitH  to  till'  ^ln■rill  clerk  <ir  nijiittrar  of  the  ciniit  iiainwl  in  tlie 
yniiT,  mill  til  trMiiKfer  t.(  .  iirli  nUvnff  clerk  or  rf^iinfrar  iiiiy  immey 
iiivchtci  ill  ••..iiii,.,ii.in  with  Kiicli  iij)]ili(iitii>ii  in  liin  n.inif  un  Slu-riil 
•  liTk,  ami  the  ciiw  xluill  tliiTi'aHur  i.nicidl  in  tlu!  laht-nitiitiomHl 
CMiirt  IIS  it  it  linij  urijinalfl  tliirc. 

•  I.  Win  II  iiiiv  iiiuiHV  iinl.iid  In  1h'  tninHfcrn.l  Inmi  one  cinirt  to 
iiiM>tli(r  i>  iiivu-ti.!  ill  the  I'oht  Ofluc  SiivinuN  Itaiik  in  llic  name  of 
till'  hlicritl  (Icik,  hiH'li  iiioiicy  ulial'  Ik'  tranKtiricil  into  tilt-  niiniu  of 
llif  Hlicriir  clerk  or  re;iifirar  of  tlii'  court  to  whiili  tlie  money  in 
oi.l<Te.l  to  \ic  traiii-ffric.i,  in  aeeonlanee  with  re;:iilations  to  Im-  niaile 
l.v  the  i'oNtiiiMster-fieiieral  with  the  coiiseiit  of  (he  'I'rcamiry  ;  ami 
where  liny  money  onlered  to  K'  traii>ferre(l  is  not  no  invehte.l.'it  Nhall 
loithwith  1k'  w)  invested,  ami  hliiiU  when  invistcil  Ix'  transferred  as 
liereiiilK'fore  ilirecte,!. 

7.  W'here  a  elaim  fnr  (■oiii|H'iii.ation  under  the  Aet  is  made  against 
n  ]irinei|ial,  he  may,  at  the  callinj;  <if  the  eane,  move  the  HherTlf  for 
authority  to  serve  a  eo|.y  of  the  |<'tition  t..uetlier  with  ii  notice  of  the 
elaini  for  indemnity,  ni>oii  any  Hereon  au'ninst  whom  lie  ititends  to 
elaiiii  indemnity,  and  sncli  jjerson  may  Avifiiin  fh'' tinu'  fixed  liy  ihc 
i-herilf  |od','e  a  notice  of  a]i|iearance.  If  he  do.-  lui^'e  u  notice  of 
ai'iMMianee,  he  shall  thereafter  be  dei'med  to  1«.'  ii  party  to  the 
arhitratioii,  nnd  thc>  question  of  liig  liahility  to  indeninily  the"  princi|ial 
may,  if  they  hoih  eonsent,  k-  summarily  and  tinaily  determined 
tlieii'in;  j.rovided  aUvayH  that,  if  he  is  held  in  that  proeess  not  to 
lie  iiiMe  to  indeiimily  the  ]irineipal,  he  shall  not  In-  subjected  in 
any  part  of  the  elaimant'.s  exjiensefi.  If  he  fails  to  l(Ml<;e  a  notice 
olnp|Harance,  he  shall  not  be  entitled,  in  any  sul.se()iient  jiroeeedin'^'s 
a.'ainst  him  at  the  instance  of  the  principal,  to  dispute  the  validity  of 
any  award  made  under  the  jietition,  whether  the  Hamu  )«  made  of 
(onscnt  or  otherwise. 

H.  In  any  claim  for  comiH-nsation  under  section  H  of  the  Act, 
if  the  employer  alleu'es  that  the  disease  wan  in  fact  eoiitraettnl  while 

the  workman  was  in  the  emjiloyment  of  s e  other  emiiloyer,   the 

.-herilf  may  ;;rant  authority  to  "the  employer  to  serve  a  eojiy  of  the 
ajiphralion  and  of  his  averment  ns  to  the  time  and  place  of 
(oiitractin;;  the  disease  upon  such  other  cmiiloyei,  am!  such  other 
einiijoyer  shall,  upon  Ruch  service,  be  held  to'  Ix;  a  jiirty  in  the 
arbitration. 

".».  Ajipliciitions  tinder  parai^rajihs  7,  8,  !1,  15,  Kl,  or  17  of  the  First 
Schedule  to  the  Act,  or  i.ara,'raiihs  {I  ic)  or  14  of  the  Second  Schedule 
to  the  Act,  i<liall  be  made  by  a  minute,  which  shall  lie  Iodised  in  the 
oriiiinal  jirocess,  if  any,  and  if  there  lie  no  process,  a  copv  of  the 
recorded  memoiandnni,  certified  by  the  sherifl"  clerk,  shall  he  linlged 
alou^'  with  the  minute,  and  shall  be  held  to  be  the  jirocess.  Such 
minute  shall  be  intimated  to  the  other  jwrty  or  jiarties  interested, 
and  thereafter  Ik?  disjio.^ed  of  summarily,  as  if  it  were  an  ap]ilieatioii 
for  settlement  by  arbitration  under  the  'Act.  In  all  the  case.t  referred 
to  in  this  clause  an  entry  showing  how  the  ajiplication  is  disjiosed  of 
shall  be  made  by  the  sheriff  clerk  in  the  special  register  kept  for 
the  imrposes  of  the  Act. 

10.  The  costs  of  and  incident  to  all  proeecdinjis  under  the  Act  shall 
litit   exceetl   the   limits   prescribed   by    the   Act   of  Sederunt   of  4tii 
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It    were  aii   apiilicMliuii   id   the   slieiill'  fur  soulcmem    liv   uiliitratiun 
of  till!  (lucstiuus  raiseil  liy  tliu  iiiiiuitL'. 

i;!.  Wliere  an  award,  or  a  iiiemdiaii.liiia  iimler  jiara^'rajili  it  of  ihu 
ScronJ  Schedule  appMidc.l  to  tlie  Act,  or  a  certiticutu  granted  by  a 
court  under  sul)-sectioii  1  of  section  1  of  the  Act  has  l)een  recorded 
in  the  books  of  any  court,  and  any  iiarty  takes  in  another  court  any 
proceedings  umler  the  Act  with  reference  to  the  suhject-iuatter  of  sucii 
award,  laeinoranduiii.  or  certificate,  he  shall  lodge  with  his  apiijication 
an  extrac.  or  certilied  copy  of  such  award,  menioranduin,  or  certiticate. 

14.  No  sum  of  numey  shall  be  jiaid  into  court  exceiit  upon  an 
(•icier  of  Court,  or  under  and  in  res))cct  of  a  recorded  nieinoranduni. 

l'^- — (1.)  An  api>lication  to  the  court  under  i)aiagraph  15  of 
Schedule  1.  of  the  Act  shall  lie  signed  by  or  on  l)ehalt  of  hotii  parties, 
and  sliall  contain  a  statement  of  the  tacts  whicii  render  the  application 
necessary.  It  shall  lie  accompanied  by  a  copy  of  the  report  of  everv 
medical  jiractitioner  who  has  examineti  the  workman,  either  on  behalf 
of  the  employer  or  on  the  selection  of  the  workman,  and  also  liy  a 
copy  of  the  application  and  of  all  the  productions  made  therewith. 
The  fee  payable  by  the  applicants  shall  be  calculated  at  the  rate  of 
one  shilling  in  the  pound  on  twenty-six  times  the  amount  of  the 
weekly  payment  claimed  by  or  jiavabie  to  the  worknian,  so  that  the 
total  fee  shall   not  exceed  (  ne  pound. 

(.'_'.)  The  sherirt  clerk  shall,  if  he  finds  the  application  to  be  in 
order,  refer  the  inatter  to  one  of  the  medical  referees  appointed  for  the 
county  or  district  of  a  county,  and  shall  deliver  or  send  by  registered 
post  to  such  referee  the  reference,  which  shall  be  as  nearlyas  jiossible 
in  terms  of  Form  IV.  in  the  Appendix  hereto,  and  a  "c  ipy  of  the 
application  and  ]iroductions. 

(o.)  The  sheriff  clerk  shall  also  direct  the  workman  to  submit 
himself  for  examination  by  the  medical  referee,  subject  to  and  in 
accordance  with  any  regulations  made  by  the  Secretary  of  State,  and 
it  shall  lie  the  iluly  of  the  workman  on  being  served  with  such 
direction,  which  sbaM  be  as  nearly  as  possible  in  terms  of  Form  V.  of 
the  Apjieiidix  hereto,  to  submit  himself  for  examination  accordingly. 

(4.)  Before  making  such  direction  the  sheriff  clerk  shall  inquire 
whether  the  workman  is  in  a  lit  condition  to  travel  f  .r  the  purpose 
of  examination,  and  if  satisfied  that  he  is  in  a  fit  con<lition,  shall  direct 
him  to  attend  at  such  time  and  place  as  the  referee  may  fi.\,  and  if 
satisfied  that  he  is  not  in  a  fit  condition  to  travel,  sliali  so  state  in 
the  reference. 

(5.)  The  sheriff  clerk  shall  deliver  or  send  by  registered  post  to 
each  parly  a  copy  of  the  reference,  and  to  the  Workman  a  copy  of 
the  direitioii  to  submit   himself  for  examination. 

(•;.)  The  medical  referee  on  recei[it  of  the  reference  shall  fix  a 
time  Olid  place  for  examination  of  the  workman,  and  shall  send 
notice  thereof  to  the  employer  and  workman. 

(7.)  The  medical  referee  shall,  as  soon  as  possible,  forward  his 
certiticate  on  the  matter  to  the  sherilf  clerk  by  registered  post. 

(8.)  On  the  receipt  of  the  certificate  of  the  medical  referee,  the 
sheriff  clerk  shall  inform  the  parties  by  I'ost  that  it  has  been  received, 
and  shall  permit  any  jiarty  to  inspect  the  same  during  office  hours, 
and  shall  on  the  apjilication  and  at  the  cost  of  either' party  furnish 
hiin  witfi  a  cjpy  of  tlie  certiticate  or  allow  him  to  take  a  copy  thereof. 
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,  u,     T         r        •"^■''•^"""'e'-  .IS  to   the  workman's  condition    and 
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e  .rlv'     m  V  1^^  i     ^  '''''   ''!%'"'   *  I''    ^'"'""'  ^'"^   Bhali;  in   or   as 
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ino  u.i  Mi.ill  u  th  the  necessary  moditicati.ms  applv. 

(''.)   i  he  medical  referee  siiall,  as  soon  as  poss  lie,  forward  hiscertiti- 

H:re;^tlrnaunr  ;■;/''•   ''''-""  ^''^i:^  b^  registered  .^It U^^^g 

in  e  is  li^eK        ;;!  "f'  '"«^'I'^»'^'t>'  "f  tl'e  workmr.n,  an.l  ^h'-the/the 

snnt  IS  iiuely  to  b(-  of  a   i)ermanent  nature;    and  the  sheriff  clerk 

shalljhereupon  proceed  in  aeconlance  with  paragraph  Hof  section  xV^ 

fro.n\J?i^''h 'v'"i"''';-|'f  'f'^'^'f'^'"'  t'''^'  "'«  incapaeitv  resulting 
cle  k-sl,ril  ^  *  r  ^'}'X^''  ^^  "f  =^  pcrn.anent  nature,  the  sheriff 
clerk  shal   on  application  furnish  the  workman 

'"bv  u3."!r"r'  ^T'f'''"'  "^  *'•«  '"•^'^•■'1  '-eferee,  certified 
/>,N      -.u-  '^'"  ""^  *  ''"'■'^  ^^  '«  ■1  true  coi)y  ;  and 

^  ""   thlhTt'  "''  "m  ■■'''"■'^'  "i™""--™'!""'.  or  certificate  under 

sneritt  clerk  to  I)e  a  true  copy  ;  and 

'"*lnnenHv'r'''^'V'''   ''^""'^    '''^'■■"'"'^'"^'   '"    f'"""   ^'"f-  »'  »''« 
Appendix  hereto ;  and 

[d)  with  a  notice  acconling  to  Form  IX.  in  the  A},{)endix,  annexin- 

.m-to   ,„rms   ot    certificate  and   declaration  a.mrding   to 

I'oims  X.  and  XI.  m  the  .\ppemlix; 


i  i 


I     n 


I 

I 

t 

t 


'H. 


t5.su 


Ari'KMiix  W 


HM(|   shall  procure  from   tiio  workman  a  sircimcn   of  his  si-nature 
and  rctuiii  the  same  I'or  ruterence.  "^  ' 

(H.)  A  workman  who  desires  to  have  the  weeKiv  j)ayments  payahle 
to  Hiu  renuttea  to  lum  while  residing?  out  of  the  United  Kingdou., 
shall  at  intervals  of  thrt'e  months  from  the  date  t,.  which  such 
I>ayments  were  last  made,  submit  himself  to  examination  by  a 
medical  practitioner  in  the  place  where  he  is  residing,  and  shall 
proilLice  to  him  the  copy  of  the  ctrtifi..atc  of  the  medical  referee  and 
the  certihcate  ol  identity  furnished  uii.ler  the  immediately  jirecedin- 
parasraph,  and  shall  obtain  from  him  a  certificate  in  terms  o? 
i'orm  A  in  tiie  ApiK..ndix  that  the  incapacity  of  the  workman 
lesultmg  from  the  injury  continues;  and  such  certificate  shall  be 
veritie,!  by  declaration  by  the  medical  practitioner,  in  the  rrc^n.co 
oath   '  ^^'"         "'  ''^■'^''*'   '''  !"'■''*""  ''••*'■'"«  !»»thority  to  administer  an 

(!•.)  The  workman  shall  also  make  a  declaration  of  identity  accordin.' 
to  iMirm  XI.  m  the  Appendix,  before  a  person  having  authority  to 
aaiuimster  an  oatii,  protlucin-  to  such  i)crson  the  copy  and  certificate 
alM.ve-mentioned,  and  tl  ■•  certificate  of  the  medical  "practitioner  by 
whom  he  has  been  exuiaii.ed. 

(10.)  The  workman  shall  forward  the  certificate  and  declaration  in 
tlie  two  last  precedin-  ].ara,2!raphs  mentioned  to  the  sheriff  clerk 
with  a  request,  according  f  Form  XII.  in  the  Ap|.endix,  for  the 
ransmissi,>n  to  him  of  the  amount  of  the  weekly  payments  due  to 
him,  specitym-  the  place  where  and  the  manner  in  which  the  amount 
IS  to  be  remitted,  which  rcjuest  shall  be  signed  by  the  workman 
in  his  own  handwriting. 

1  '"M;^  ?'\  ""TV,"  "''  ""■  •■«'-t'''cate,  declaration,  and  re.iuest,  t'  .• 
s  icrill  clerk  shall  examine  the  same,  and  may,  if  not  satisfied  thn 
tlie  same  are  in  order,  return  the  same  for  correction. 

(IL.)  When  the  sheriff  clerk  is  satisfie.l  that  the  certificate, 
declaration,  am  rciuest  ar.'  in  order,  he  shall  send  to  the  emiiloyer 
a  notice  according  to  Form  XIIL  in  the  Appeiulix.  requesting 
iim  to  forward  the  amount  .lue;  and  the  employer  shall  thereupon 
orward  the  amount  to  the  sheriff  clerk,  who  shall  remit  the  same 
ess  any  fees  payable  to  the  sheriff  clerk  and  the  cost  of  transmission 
to  the  workman,  at  the  ad.iress  and  in  the  manner  rcmested  by 
him,  such  iviiiittance  being  in  all  cases  at  the  cost  and  risk  of  the 
Workman. 

,  l'^-  'i'li.>;  lVIl"^\i"S  regulations  kIuH  apply  to  cases  to  be  stated 
"\  asiierilt  in  virtue  of  the  provihion  contained  in  paragraph  17  (h) 
of  the  Second  tcheduleapiH..nded  to  the  Act:  ^         ^^ 

(")  Al  applivatiou  to  a  sheriff  to  state  a  case  on  a  question  of 
law  determined  by  him  shall  be  made  by  minute  lod^-ed  in 
the  iirocess  within  .seven  .lays  after  the  dieriff  has  issued 
Ins  awanl,  and  such  minute  sh:dl  set  forth  the  .[uestion 
(or  ipiestmns)  of  law  jinqiosed  as  the  subject-matter  of  the 
ca-^e,  an.i  shall  be  accoiiqanied  by  a  de|K)sit  of  £1,  which  shall 
De  ]>aid  to  Ihr.  sherilf  clerk  as  his  fee  for  jMeparing  the  case 
he  sheriii  clerk  shall  within  seven  days  from  the  lod.Tin<r 
of  such  minute,  accompanied  as  aforesaid,  prepare  the  case 
and  submit  the  same  in  draft  t..  the  pp.rti.'s  -r  their  agents. 
{'■)  Should  the    parties    or  their  agents   fail    to   agree  as^.)   the 


('') 


Act  of  (Sedkulnt, 


<SS7 


terms  of   the   case,  tliese   shall    bo   settled   hv  the   sheriff 
rrovidcd  always  that,  if  the  sheriff  on  a    Ir  ft  So  te     -' 

s  a  e,l  m  1    was  not  raised  by  the  ad.uissions  made  .>r  the 
facta  proved  belore  him,  or  that  the  application  for  a  ca 
IS   frivolous,  ho   may  refuse  to  state  oi-  si-m  tL  c  is o    but 
m  that  event  he  shall  grant  to  the  applicant  a  cmiticio 

('D  TheS'^^hfn":  "■^"^''  r^  '^'"•'"^'  '^'  ^^^'''  -^  therc'u  a  .   " 
?l,o      .        r^  f  "''"'■'y  "'  l'"«^''''«  i"  te'"'«  ^f  Form  H  in 

erii^n    l^^r''•  •  '"';\  "■"•'•l   ^«^'^  '"  ^e  stated  by    ho 
""'■'"il  and  shall  be  signed  by  him.  ^ 

as  been  delivered  to  him,  ^ive  written  notice  of  his  intention 
shal   J     Lh,  "*'''-'^'  ''^""'y  ''^  P'^^'i'^^  interested,  and 

principal  clerk  of  the  .livision  mentioned  in  the  foreVii,! 
no  ice  together  with  a  certificate  under  the  hand  of  hSf 
or  las  hw  agent  of  the  notice  having  been  given  to  the  other 

(/)  The  regulations  as  to  the  printing  of  appeals  from  the  shorift" 

courts  contained  in  the  Act  of  Sedenau^t\;t- 10  /Mar  r^^^^^^^^ 
"anent   probation  and    appeals  from   inferi..r  courts''  shaii 

case   w  ho^  ^''''"7  '°,^"?^  """y  '"^cument,  except  the 

ele"ktUSmit^heVoZs"'"°  '"'  '''  °^'>^^  '^^  '' '«  '^^«'''l- 
(y)  The  court  sha!>  have  power  when  determining  a  case  to  make 

hemTifTh'"''"!-""*.  °f  '^'  ^'"-^■^^  (-  answer's h-rby 
them  to  the  question  (or  questions)  put  as  they  shall  tldnk 

case  as  to  them  may  seem  right.  They  may  also  before 
C'TiSeS^^™'"^^'-'  '^^''^'^'  th/case^tolhe  sS 

''^  '''iant'Y?  di!  Ja-l'"''""^  '':'''''  '-"^'^  ^'^'"  ■•*  --.  tl-  appli- 
cant lor  tlio  case  may  wulun  seven  days  from  the  dite  „f 

r  LeTour  7^^  '^  %^"'"^'"  T^  '"  "-  ^f  thrditls  onl 
01  the  Oourt  of  bession  for  an  order  upon  the  other  nartv  nr 
parties  to  show  cause  why  a  case  shouM  not  be  stated  ?ucl 

';: !;  ''^"^ ',  T'y  ^^  *"  '^■■■"'^  ^^^  i''"^">  ^f-  of  ti  e  Ippcndk 

hereto  shall  be  accompanied  by  the  above-mentioned  cert  i^ 
h    flls  "md'^tT'  ''"".^'■'''^  ^''°^"^'^"  -^"-  of  the  caS. 

aftJr  in       .f    n  ^"'^'' ^"-''r'-y  olliciating  on  the  Bills,  may, 

summarnr  «^    '■'  *!"-',""'"■  ^"""'^ '"•  P'"-'i^'«'  '^i*'!'"'*'^'  o'" 't 
ouesUon  nf       .      ^  ju-ipnent  ur>on  it,  as  well  as  upon  the 

shill  a  f.  V  t      r      ^    ■■'  l"-^'^"!'''!'  •'^"'1   these  regulations 
snail  apply  to  the  subsequent  procedure. 


,"<SS 


Api'kndix  W. 


IH.  Tliis  Alt  nf  St'di'iuiit  sliall  come  into  openitiim  "ii  1st  .Iiilv, 
l'.ti»7,  liiit  cxcoiit  so  far  us  it  relates  to  references  to  niedieal  referees 
ami  jiroceeiliiips  oonsuqiiciitiai  tliercon,  sliall  not  ajiply  in  any  case 
wiiere  tlie  accident  hapitoned  l)eforc  the  coninicncement  of  tlie  Act. 

And  tlie  Lords  ajipoint  tliis  Act  to  be  inserted  in  the  Books  of 
Sederunt,  and  to  be  printed  and  publislicd  in  common  form. 

J.  II.  A.  Mac'fonald,  U'.D. 


APPENDIX. 


FonM  1. 

Form  of  Memorandum  under  paragraph  9  of  Schedule  II.  (and  Act  of 
Sederunt,  section  11). 

M'orkmni's  Compntsatinii  Act,  lOtXl. 

A.B.  {name  and  design  Jiiih  or  them,  and  if  legal  representative  stale 
cliaraetcr),  Claimant, 

V. 

CD.  (name  and  design  him  or  them),  Resimidrnt. 
The  elalraaiit  elaimed  conipcusatiou  from  the  rospoudont  in  respect  of— 
Personal  injury  (here  state  veri/  shortly  the  najnre  of  the  injury,  e.g. 
Iirohrn  leg,  loss  of  arm,  internal  inhirics,  etc.), 

['-"•J 

The  death  of  of  whom  the  claimant  is  {here  state  relationship, 

c.R.  H'idixc,  soil,  etc.,  and  irliether  or  not  dependent,  or  represen- 
tatiee), 
caused  by  accident  in  tlic  eniployniout  of  {here  state  whether  in  service 
of  the  respondent ;  or  of  a  contractor,  naming  and  designing  him,  em- 
ployed by  the  respondent), 
at  on 

Tlie  qnestiou  in  dispute,  which  was  (here  state  shortly  whether 
liahility,  right  to  claim,  or  amount  of  compensation  only  was  disputed) 
was  referred  to  (here  state  whether  a  committee  or  arbitrator,  describing 
or  naming  them  [or]  determined  by  agreement). 

The  decision  [or]  award  [or]  ay-cement  was  made  on  ,  and  was 

as  follows  : 

(Jfere  set  out  the  same.) 

It  is  requested  that  this  memorandum  be  recorded  in  the  Special 
Ecsister  of  the  Sheriff  Court  of  nt 


To  the  Slicrid  Cleric, 
Court  House. 


Signature, 
Dated, 


Act  of  Sedkrvnt, 


,S,SI) 


FOKM   2. 

Form  of  Stated  Case. 

Tti  the  Sheriff  Court  of  at  ,  on  appeal  to  the  Division 

of  the  Court  of  Session,  in  an  arbitration  under  tlio  \Vorl<nieu's  Com- 
pensation Act,  1900,  l)et\vcen  A.B.  {navif  and  design  Itim),  Appellant, 
and  CD.  &  Co.  (name  uttd  design  them),  Hcspimdcnta. 

This  is  an  arbitration  [state  concisely  and  rvithout  argiiwrnt  thf  nature 
of  the  application,  and  the  facts  admitted  or  proved  which  raise  the 
qticstiuii  (or  questions)  of  law  to  be  submitted  on  appeal]. 

The  question  (or  questions)  of  law  for  the  opinion  of  the  Court  is  (or 
arc)  [stale  it  or  them]. 

This  case  is  stated  [or,  as  adjusted  by  the  parties,  is  stated]  by  mc. 

(Signature  of  Sheri(f.) 
Dated  this  day  of  ,  10    . 


Form  3. 
Form  of  Note  for  Order  to  state  a  Case. 

In  the  Sheriff  Court  of  at  ,  on  appeal,  at  the  instance  of 

A.B.  (name  and  design  Jiim),  Appellant,  to  the  Division  of  the 

Court  of  Session,  in  an  arbitration  under  the  Workmen's  Compensatiuu 
Act,  1906,  between  {state  the  parties). 

In  this  arbitration,  which  was  decided  by  Sheriff  ,  on  , 

the  said  Sheriff  has  refused,  conform  to  certificate  herewith  produced, 
to  state  and  sign  a  case  for  which  the  appellant  duly  applied  in  writing. 

[Here  state  concisely  and  uitliotit  argument  the  nature  of  the  oppliec- 
tion,  and  the  facts  alleged  to  he  admitted  or  proved  vhich  raise  the 
question  (nr  qiiestions)  of  laxe proposed  to  he  submitted  on  appeal.] 

The  question  (or  questions)  of  law  proposed  to  be  submitted  for  the 
opinion  of  the  Court  is  (or  are)  [state  it  or  Hum], 

The  appellant  prays  for  an  order  on  the  respondents,  the  said  , 

to  show  cause  why  a  case  should  not  be  stated  by  the  Sheriff  for  the 
following  reasons  : — [here  state  seriatim  the  reasons]. 

[To  be  signed  by  the  appellant  or  his  counsel  or  laic  agent.] 

Dated  this  dav  of  ,  19      . 


Form  4. 

Form  of  Beferencc  by  Sheriff  Clerk  to  Xedical  Beferee  under  Schedule  I., 
section  19  of  the  Act,  and  Act  of  Sederunt,  section  15  (2). 

Workmen's  Compensation  Act,  1906. 
Sheriff  Court  of  at 

.\.B.,  Claimant,  v.  CD.,  Respomlent. 
On  the  application  of  A.B.,  residing  at  and  CD.  ,  of 

(a  copy  of  which  is  hereto  annexed),  reference  is  hereby  made  to 
of  a  medical  referee  under  the  said  Act,  to  examiiae  the  said 

and  give  his  certificate  as  to  the  condition  of  the  said  and  his  ftt- 

■ness  for  employment,  specifying  if  necessary  the  kind  of  cmjiloi/ment  for 
lehich  he  is  fit  ;  [or] 

whether  or  to  what  crten*  the  incapacity  of  the  said  is  due  to  the 

accident, 


8J)0 


Ai'i'KNrux   \V, 


!  '  i 


Cop 


ies  of  the  roports  of  the  medical  praotitionors  l.v  whom  tho  sairl 
'':",::  ':'^"".""   'r  "?"«.^«';     The  sM         ■  ,  who  is  now  a 


Th,'. 

to  attr 

irfcnc 

[or] 
Th,' 
Tho 

of 

Dated 


,  has  bcoi,  (lirooLed  to  submit  himself  for  examination 

'•aiit  IS  ma  lit  .owlithm  to  travH  ami  he  Juix  been  directed 

'Id  for  r^amuiattoa  at  suck  time  and  plaee  as  vun,  bcjixedbytut 


sa  ill 
re  fere 

at 


.      does  mta),i>car  to  be  in  a  lit  addition  to  travel. 
e  IS  re.iuested  to  forward  his  certilieate  to  the  She.i.l  Clcrlj 
day  of 
HiijU'iliiic 

Sheriff  Clerk  of 


on  or  liefurc  tlii 


|l*> 


'i?   i 


Foi!M    O. 

Form  of  Direction  by  Sheriff  Clerk  to  Workman  (Act  of  Sederunt 
sections  15  (3)  and  16  (5)). 

lli'/7./w7i',s  C<}iiijieiisati<>ii  Act,  li)0(j. 
ShorifT  Court  of  at 

A. 15.,  Claimant,  v.  CD.,  iu.'.i'<ouleiit. 
To  A. 15.  {here  state  mniic  and  adilretis). 

r  Jdlh'^  '"''■'t^'  '■'-"l"'^'^''  '"  «»'"nit  yourself  for  examiuatiou  by  him 
[ndd  where  workman  is  in  a  jit  eomlifion,  to  traveP.  and  to  attend  for  that 
purpose  at  sueh  tune  and  place  as  muj  bejixed  by  him.      """"'■^"'  "'"* 
T,  ,    ,  Signature 

^'*'°'*  Stieriff  Clerk  of 


l\      ■! 


•  I  ■ 


FOKM  G. 
^"""j/n^f '"^  of  Application  by  Workman  intending  to  reside  Abroad 
the  Act,  and  Act  of  Sederunt,  section  16  (2).  b    f-  io  oi 

Workmen's  Co^npensation  Act,  I'.iOC. 
Sheriff  Court  of  at 

A.B,  Claimant,  v.  CD.,  Itesimulent. 

Tho  said  A.B.  craves  the  Court  to  refer  to  a  medical  rcferoo  thn 

S's^lSvTo  bo'^'"'"'""'-^'  "f  ''"'  «"^  A.B.'^:^lt/n?;r  m    E 
injury  is  likely  to  be  of  a  permanent  nature. 

iJatcd 

To  the  Sherif!  Clerk  of  ,         ^"^  ^^PP^i^'^nt  or  Applicant's  Agent). 

Court  House. 


■i 


Act  <»k  Si:i.i:i(iN'r. 


S!)l 


FOKM   7. 

*""""  naf»i"*"^'?«''^'v"'5*''"'' '"  "«•*'«'"  ^o'"""  "nd"  Schedule  I 
paragraph  18  of  the  Act,  and  Act  of  Sederunt,  section  16  (4). 

U'»/7L*.(,.«'.>i  Cumpvnudtuni  Act,  ISOC. 

.Sheriff  Court  of  at 

A.li.,  ChiitiuiHt,  V.  CM).,  J:.sp(»ulc)it. 
On  tlie  appli,,uioM  of  A.I!.,  bow  rosidiug  at  (a  copy  of  «hi,.l, 

l>  MTcao  annexe,!),  ref.rence  is  l.crol.y  nnri,Ao  of       ^  ^  "n  Hica 

rcforc.  un-kr  th,:  sai.l  Art,  to  .x.n.in.  tin,  >uid  and  to  d  c  hk 

<:..rt,t,.-,ac  as   to  whcthc-r  tlic,  incapacity  of  the   said"  resulting 

from  tin,  injury,  is  Hkoly  to  ho  of  a  'iKrman.nt  nature.  '  ^ 

hiSf^loJcxarninaUon."  """  ^'  '  ''^^^  ''^^■"  "'-^■^"1  '"  -^mit 

.,//^'^'^/  %^^'^  ■  '*■  '•"  "  ■''*  eunditum  to  travel,  and  has  brai  diirded  /,. 

^rlw-y     "■«"""'''"-  "«  ^"'V:  ri,«.  <„„;  rla<r.  a.  nunj  ,:^ji.:ai:,tt 

[nVj 

The  rcfeLn  i  ■  r'nl?  'f"m^r  to  I    in  a  jit  condition  lu  Iravd. 
of  at  '^'l^^-'^te'^t"  fo"vard  his  certincatc  to  the  Shcrifl  Clerk 

Dated 

Siijnatuir 

Shciijif  Clerk  of 


Fonir  8. 

Form  of  Certificate  of  Identity  (Act  of  Sederunt,  section  16  (7)  (c) ). 

{To  be  printed  on  thick  blue  Jholsi  a^i.) 

n'orkmen's  Compensation  Act,  1906. 

To  BE  CAUEFUi,i.v  mESEBVED.  No  of  Ccriiiicato 

Xotice.—This  Certifieate  is  no  seoiriti/  ichatcwr  for  a  Debt. 

Sheriff  Court  of  at 

A.B.,  Claimant,  v.  CD.,  Jtispondent. 

i    VuTrnJ^i  ''''''^^  m"'  ^•^-  •  ^"^"^  "f  ('"^''''■'''  ««''  description), 

is  entitled  to  a  weekly  payment  of  from   {name  and  address  of 

OH/./o//,T)_as  compensation  payable  to  the  said  A.B.  in  respect  of 

personal  injury  caused  to  him  by  accideut,  arising  out  of  and  in  the 
eourse  of  his  employment,  such  weekly  payment  to  contiuu-  durin- 
he  total  or  partial  incapacity  of  the  .said  A.B.  for  work  ;  and  that 

certitd  Z  h"  °^  \-°  r'\  •'•^'-  ■•'"'^  ^'^  incapacity  fo;  work,  as 

follows  -  m^l'cal  referee,  appointed  under  the  said  Act,  are  as 

Age 
Height 
„  Hair  Eves 

.„„.r?/"fP,''"^^-'~'<^' "■'•''-"'  "<'l't>eofv^apacity  and  whether  the. 
irf^ree]  "^  "  i""'""""'"^  '""'"•'^^.  "'^  ^«  '■'^^'■ttjicatc  of  medical 

Dated 

Signature 

Sheriff  Clerk  of 


<    i 


fi  '-n 


i- 

■      i 

i 

' 

1 

! 

J 

1! 

1            ^ 

1 

1          ■ 

w 

Jl 

a 

ill:! 

Mill 


^t»: 


ArrKNDix  W, 


FoHM   'J. 

Form  o^Wotice  to  be  given  by  Sheriff  Clerk  to  Workman  intending  to 
reside  Abroad  (Act  of  Sederunt,  section  16  (7)  (d) ). 

ir.)/ /.wru'.s-  Comivmation  Act,  190G. 

Sberifl  Court  of  at 

A.B.,  Claimant,  v.  C.I).,  nrsjiondint. 
To  A.I?,  (ni/drcas  and  dtscriptum). 
Tak,.  nntico  that  if  you  .losiro  to  oI)lai„   payment   of  tbo   wocklv 
ray.nc,  s   payahlo   to   you   under   tho   a,rard   fori   w<v««m»S«m ToH 
o  A  .r,,/,    l.e,-.to  an.u.xod.  while  you  arc  residing  out  of  tlo  Unite, 
K  n^Ioni.you  must  at  intervals  of  throo  mouths  from  the  date  up  t 
vh.ch  such  ,,ayn.ents  have  been  m;,d..,  submit  yourself  to  examfnat'^oM 
b.    a  n.edu.il  practmonor  in   th.  place  wl^ero  vou  are  residb  .'     a^d 
r  ..duco  to  Inm  tiic  copy  of  the  certificate  of  the  medical  referee  ad 
the  c.rt.hca  e  of  Identity  hereto  annexed;  and  you  must  obtain  frjn 
such  medical  pn«.t,tiouer  a  certificate  in  tlie  form  hereto  aunexed,   hi" 
ho   has  exannnod  you,  and  tliat  your  incapacitv  resultins  from  the 
injury  specified  m  the  certificate  of  the  medical  referee  continues-  and 
.such  cert.tuate  must  bo  verified  by  the  medical  practitioner       dedaJa 

You   m't^'ar^'^t  "'r  ^^  ""'''  1—,-  hereinafter  nieSed 
You   must    al->    attend    before    som.-    such    person   as    hereinafter 
ncntioned.  and  .  .ke  a  declaration  in  the  form'  hereto  annexed  tha 
>  on  are  f  he  same  person  as  mentioned  in  the  copy  of  tho  certificate 

a  ,d  T,  "Jf   '^'  y^"'"  "";'  i"  ^'"^  «"titt^-''t°  "f  identity  hereto  annexed 
nd  m  the  certificate  of  tho  medical  practitioner  by  whom  you  have 

ahovc^n'l'tioned.^"'"""^  '"  ^"^^  ^^'•^""  ''^'^  ^^7  and   c^-tifir^es 
You  must  tlien  transmit  to  me  at  ray  office,  situated  at  the 

certificate  of  the  medical  practitioner  by  whom  you  haye  Con 
examined  a-.l  your  declaration  together  with  a  request  for  tral  s 
mission  to  you  of  the  amount  of  the  vveekly  payment  due  to  you" 
specifyms  he  place  where  and  the  manner  in  which  the  amount  is  to 
IH.  transmitted,  according  to  the  form  hereto  aunexed,  whXroques? 
must  be  signed  in  your  own  bandwritin"  '"-qucsi; 

1-  ISare"^"'  ^''°"'  '^^°"'  ""  '^'■^''fi^''t°^«i''y  bo  verified  or  a  declaration 

which  you  reside^''"""  "''"'°''''-'  '°  '^'J™'°''"«'^  ''^  °^^^  >"  the  place  in 
2.  Any  British  ambassador,  cnyoy,  minister,  charge  d'affaires  or 
secretary  of  embassy  or  legation,  exercising  his  functions  in  any  ord°n 
place  ,n  which  you  reside,  or  any  British  consul-general,  consul  yi™ 
consul,  acting-consul.  pro-consul,  or  consular  agent  excrc"srnV  his 
functions  m  any  foreign  place  in  which  you  reside.  «''<='^'='S'ng    bis 

Dated  this  day  of 

aigniUiiii' 

Sheriff  Clerk  of 


Acr  OF  .Skkkkixt. 


m\ 


FoKM    10. 

Form  of  Medical  Csrtifleate  to  be  obtained  by  Workman  residing  out  of 
the  United  Kingdom  (Act  of  Sederunt,  leotion  16  (7.  d)  and  (8) ). 

Workmen's  ComjiOLsalwn  Act,  190C. 

Sheriff  Court  of  at 

A. 15.,  Claimant,  v.  CD.,  llfsimiulint. 

1  (name,  addnss,  and  (juuUjkittion  of  vmlkal  pructitiuiier)   Luruliv 
iL'i-tify  that  I  havo  this  day  oxamiiiud  A.li.  of  ,   whom    1 

i-oiiscieutiously  bcliuvo  to  be  the  samo  porsoii  as  A.H.,  of 

described  in  tlia  copy  certificate  of  the  medical  referee  in  the  ubovo- 
ineiitioned   proceedings,   dated   the  day   of  ,   and  in   the 

certificate  of  identity,  dated  the  day  of "  ,  produced  to  me  bv 

the  said  A.B.  ;  and  tliat  in  my  opinion  the  incapacity  of  the  saiil 

A.H.  ,  resultin<<  from  tlie  injury  described  in  the  said  certificate 

i>f  the  medical  referee  still  continues. 

Dated  this  day  of 

Siijnaluiv, 

Declared  at  this  day  of  in  the  presence  of  the  said 

A.B.  ,  the  copy  of  the  certificate  of  the  medical  referee,  aud  the 

certificate    of    identity    above-mentioned     being    at    the    same    time 
produced. 

Before  me 

ISignatnie  and  ili'scriiition  of  person  bifoiv 
whom  tlw  dfcltiiation  is  mudi'.} 


PoKM  11. 

Form  of  Declaration  of  Identity  by  Workman  residing  oat  of  the  United 
Kingdom  (Act  of  Sederunt,  section  16  (7,  d)  and  (9) ). 

Worhmcn's  Compensation  Act,  190C. 

Sheriff  Court  of  at 

A.B.,  Claimant,  v.  CD.,  liesjicmdcnt. 

I,  A.B.  of  ,  hereby  declare  that  I  am  the  same  person  as 

A.B.  of  ,  described   in  the   copy  of   the   certificate   of    Lhe 

medical  referee  in  the  above-mentioned  proceedings,  dated  the 
day  of  ,  now  produced  by  me,  and  in  the  certidcate  of  identity, 

dated  the  day  of  ,   now   produced    by   nie,   and   the   sanie 

person   as   A.B.  of  ,   de«oiibod   in   the   certificate   of 

declared  by  the  .said  in  my  presence  on  the  day  of  , 


and  now poduced  b>j  mc. 


[Signature  of  Claimant.] 
day  of  ,   the  certificates  above- 


Declared  at  this 

mentioned  being  at  the  same  time  produced 

Before  me 

[Signature  and  description  of  person  before 
whom  the  declaration  is  made.] 


8{>4 


Al'I'KNDIX    \V 


FoUM    IL'. 

Porm  of  Requeit  for  Transinii»ion  of  Weeklv  Pavm.n*.  i.    «,    . 
re..d.„g  out  of  United  Kingdom  (loroTSSeSrtiS;  STX" 

Il,)/Aw,  ,i'j  C'.mp,nsiitiun,  Ad,  I'.HJfi. 
SlK'iilT  Court  of  at 

A.H.,  C/,nma„/,  f.  C.I).,  y.v,s7„Wo,/. 

to  >no  i„  tho  al,ov.M,u.,Uiu,K.d       "r.;"    ,>  l^v     "»  '    •"'>-.""''"^  J"*-- 

iit  {here  .,.  -  /«//  «,/,/,,..,v  an,!  Mate  h  uT.        '         "•a„.,nilt..,l  to  mo 
.._  /'o..  CMee  On,r  ,a,aUe  .t  {lit  Hi:.  ,1^ !? 7^  ;i,J:  -"'"  -)' 

Tot,.s,..i:u'^zr"^^';"''--^''-''"-''^ " '"•'•"'"^■) 

CiUllt  llollsr, 
Sodtlatid. 


r 


;j  H 


Form  i;}. 
Form  of  Notice  by  Sheriff  Clerk  tn  Tmni^....  ./•  i> 

llbcAwcu's  Coinpensalion  Act,  190G. 

SlicrifT  Court  of  at 

A.B.,  Cloivmnt,  i:  C.J).,  lUxixnulent. 

I  hnreby  givo  notice  that  proof  has  been  rocoived  of  i,lp,,.;.,.       i    , 

pnutinuancc  of  iiicanacitv,  and  1  Imve  to   vnn.      >*?'"■'  "'"^  "' 

sum  of  ,  b..i„i  tho-  amouMt  o    t^,  \     V,  r ''Ivuh  nt    o '"Tf  ''^" 

A.H.  ,  uiid,.,-  tiio  award  fori  woho,v»^/„;V  nV  /'^  iy'>'y^ih\c  to 

(/«r,.   .,/a/..  </„.  date  to   winch   the,  "     "    Z  hf    '''''■'""^.'■'  f^m 

1:J  .V...  yW,.  preeedino  date)  to  n.o; t^^:: remlt^^  t^:;,  S\'';[''  '''"" 

Dati'd  this  day  of  ,  I'J      .  '  ' 

To  Hhcrijr  Clerk  of 

(Xaiiie  and  address  of  i  >'tjiloi/er.) 


Al'I'KNDlX    X. 


^M.' 


APPKNDFX   X. 

OlIDKri  OF  TIIF.  SF.CnKTAKY  OF  StaTK  UNllFU  I'AR AfJIlAI'lt  (It;)  OF 
ScllKlX-I.K  II.  OF  TlIK  WoliKMKN's  ('.  i.MPFXSATI.iN  A(T.  \'M»,, 
DATKK    TlIK    'jr.Tll    JlNE,     liMtT,    CONFhllHINd     CFHTAIS     I'nWKHS 

rNDiii   THAT  Act  ov   a    Ci'.MMinKK   i  ki'iikskniativk  of  tiih 

DnillAM    ('()I.I,II;kY    OtVNFIls"  MrTFAI.    lllulFiTION    ASSOCIATION 
ASH    DlltllAM    MiNFIls'  As>o(  lATION. 


WIkti'hs  it    in  provided    l,y  iKiiM;^rapii  (K;)  of  Scliodulc  U.  of  tin- 
AVorki lien's  ('oiii|K>Msatioii    Act,    litod,   that    the  Secretary    of   State 
rder,  either  tiiieoinlitioiially  or  siiliject  to  such  comlitiotis  or 


iiioilificatioiis  as  heiiiav  think  fit 


eonler  on  aiiv  <  'oinniil  tee  re 


live  of  an  enijihiyer  and  his  workman,  as  respects  an v  matt 


preset!  ta- 


er  in  wliicli 
or  whicii  is  settled  hy  aj'reenient 


the  L'liinniittee  act   as  arliitrafors, 

siihinitted  to   and    approved    \,y   the   Coniiiiittee,    all 

|HPWers  conferred   hy   the   said   Act   excliisivelv 


or  anv  oi 


f   till 


on  county  courts,  or 


jud:^es  of  county  courts,  and  may  l>y  the  <ird'er  jirovide  how  and  to 
wlioiu  the  comiKiisation  money  is  to  be  jiaid  in  eases  where,  but  for 
tlic  ordtT,  the  money  would  lie  reipiired  to  be  jiaid  into  Court;  and 
tliat  the  order  may  exclude  from  thooiiciation  of  provisoes  (d)  atid  (e) 
of  jMia-iaph  (!•)  of  the  said  Schedule  aj;reements  submitted  to  and 
approved  by  the  ( 'onmiittee,  and  may  (ontain  such  incidental,  consc- 
ipieiitial,  or  supiilenuntal  provisions  as  may  appear  to  the  Secretarv  of 
State  to  l)e  necessary  or  proper  for  the  jmrpuses  of  tlie  order 


Now  I,  the  Itijiht  11 
Majesty's   Principal  Sccreta 
vesteil  in  niu   by  tiic  saiil 
( >iiler : 


iible  HerU'rt  John  (iladst 


one,  one  ol  ins 


f  li 


;ri<s   of  State,   in   jmrsiiancc  of  the  power 
l'aia<,'rapii,  do  hereby  make  the  followiiiir 


1.  In  this  or.ler  the  expression  "the  Committee"  means  tliu  Com- 
initteu  representative  of  the  Durham  Colliery  Owners'  Mutual 
Protection  Association  and  Durham  Miners'  Association  liiiviiiL: 
power  to  settle  matters  under  the  Workmen's  Compensation 
Act,  IDOi;,  lictwccn  employers  and  workmen  belonging  to  tlie 
said  associations. 

'2.  The  Committee,  may, in  cases  in  whic]i  tliey  have  power  to  settle 
matters  under  the  Act,  exercise  such  of  the  powers  conferred  by 
the  Act    exclusively  on  County  Courts  or  Judges  of  County 
Courts  as  are  contained  in  iiarasrajihs  (7)  and  (!i)  of  Schedule 
1.  of  the  Act,  moditii'd  as  follows: 
(a)  Where  a  weekly  payment   is  payable  to  a  iK'rson  under  any 
legal  disability,  the  Conniiittee  maj-,  on  application,  direct 
that   the  weekly  payment  lie  jiaiti  during  the  disability  to 
the  Committee,  or  to  any  trustee  or  trustees  apjiointed  by 
them,  and  any  sum   so  paid  siiall   be  invested,  applied,  or 
otherwise  dealt  with  by  the  Committee.  >ir  by  such  trustee 
or  trustees  in  such  manner  as  the  Conuuittce  in  their  dis- 
cretion think  tit  from  time  to  time  to  order  for  the  benetit 


of  the  ]H'rsons  entitled  thereto, 
(b)  Where  it  app^vir^^  to  tlie  (V-nirnlt 


account  of  neirlect  of  ehildr 


ittee,  on  appiic'ttiiin,  tnar 


tl^ 


art 


I  widow  or 


III  j 

'Ml 


iij  .  .       ! 


'ii.''^  ( 


lliii 


u  -1 


SI  Ml 


Al'I'KNKIX    X. 


'ill  iiiiniiiii  of  lli«'  \  iriiitii  M  111'  tlir  ( ir('llfiiht:Uii Th  ipf  the 
v.iriiiiis  (lc|niiil.iMtii  ur  I'lir  any  otliir  Miniiiciit  ruiiM-  im 
iiiclcr  or  iiwaiil  inaili'  liy  tlic  Ciiniiiiilfir  im  to  tlie  nj)]M)r 
lioniiii'iit  iiiiiiiii.;  I  lie  M'vcnil  ili|i»'iiilaiitH  of  aiiv  huim  |>aii| 
a>  I'liiniH'iisatiiiii,  or  as  to  tin-  iiiaiiiiiT  in  wliicli  any  mmu 
payiililr  In  any  HUi'li  ilc|K'iii|ant  Ih  to  Ik'  invfhttii,  a|i|ili('il, 
■r  otlierwihi'  iltalt  with,  oii'^'lit  to  U-  varied,  tlie  Coininitti'e 
may  niaki'  nucIi  ifrilcr  for  the  variation  of  the  t'ornicr  onlcr 
or  iiwiinl  ax  in  the  « iriiiinntancPKor  tlic  ia»f  the  < 'orunuttcc 
niay  tliink  juxt. 

.'!.  In  any  caM'  in  whicii  tlie  Coniinittcc  ad  as  arbitrators,  or  wliicli 
is  M'tlkd  by  a^rtrinenl  subniillcil  to  and  approved  liy  tlu' 
t'oMiniittee,  any  iw.ynient  of  eoniiK'nsation  due  in  respei  t  of  the 
death  of  a  wurklnan  whiiii  wonid.*  hut  for  this  order,  lie 
reijuired  to  Ih'  made  into  the  County  Court,  shall  lie  made  to 
the  Ci.iiiniittee,  or  if  the  Committee  so  iiire<  t,  to  trustirs 
apjiointed  liy  them,  and  any  sums  so  paid  shall  he  invested, 
applied,  or  otherwise  dealt  with  hy  the  Committee  or  trustees 
ill  such  iiiaiiner  as  the  Committee  in  their  dist  letion  think  lit 
for  the  heiiL'tit  of  the  persons  entitled  thereto. 

I.  The  receipt  of  the  Joint  Serretaries  of  the  Coiiimitlee  or  of 
tiie  trustee  or  trustees  a]i|»iilited  hy  the  Committee  shall  he 
a  suflieient   discliar;^e  in  resjK'ct  of  any  sums  paid  under   the 

fore,L;oin'^  ]irovisions. 

."•.  I'lovisoes  (d)  and  (e)  of  par.%'raph  ('.»)  of  Schedule  U.  of 
the  Act  »*Imll  not  apply  to  iiny  iigreements  made  uinlcr 
the  Act  which  have  heeii  sulmiittcd  to  ami  ii|)proved  by  the 
( 'oiiimittee. 

I'l.  This  Order  shall  come  into  force  on  the  first  day  of  July,  I'.lO", 
luit  in  accordance  with  the  iirovisions  of  the  Act  will  not  applv 
in  any  case  where  the  accident  liapjiened  iK-fore  that  date. 


Whiteliall,  L'r>th  June,  I'JOT. 


One  of  Ids  ^lajesiy'b  Principal 
Secretaries  of  State. 


♦  L'n  ler  the  provisions  of  paragraph  (5)  of  Schedule  I.,  any  componsa- 
tioii  due  in  lespect  of  the  death  of  a  workman  is  reiiuired  to  lie  paid 
into  the  county  court  except  in  eases  where  the  workman  leaves  no 
dependants.  In  such  cases  the  money  may  he  paid  direct  to  the  legal 
peisonul  rep"e>entative  of  the  Workman,  or,  if  tluTc  is  no  such  repro- 
■■lulative.  to  the  person  to  whom  the  expenses  of  the  medical  alleu- 
dauce  and  hurial  are  due. 


li  I  ■ 


■  :::-l 


w 


OltKMKV's  ('t»Ml'KN.N\T|(.N   ScilK 


MES. 


H'.}-, 


APPKNOIX    Y. 

WOltKMKN'S   CUMI'KNSATION   SCFIKMKS. 

il'l^UT]    HE.irl.AT.ONH,    I.AIK.,   .lui.V    I.    |  !H)7,    M.U.K    nv    THK    (  MIKK 
■KMHTHAK    .,K     K,UKM„.V    S..,KTIKS     VSUKH     Vh"     \V  , KKM    v" 

<  'iMf'KNNATION    Act,    l!>0(i.  >»1I|1KMI,N> 

In  pursuaMc..  „f  tlu.  jh.w.ts  vf.t.Ml  in  m.  l.v  ,1 l«,v,.-,„,.„.i I 

-i.iiiilr,   I,  Jaiiics   Diiiicaii  Stuart    Sim.   Cliicl    Hr.rimr.r     ,•   m  •  ' 

II  -Act    ),  slial      «■  m   hnrn,  A  aiinrx,.,!  to  thrsr  regulation.   ■,  „ 

a  M  iu.in..  mrl,,,  ...  tl.e  worlKmrn  of  „,ore  Iha.i  one  .MMt.lovor  a  slm, 
application  HJmll  U- nia.ie  l)y  .-a,  |,  ,.,„pl(,y.T.  ><  r  a  sqMiate 

•-'.  Kvry  application  for  rc-.t-rtification.  uii.I.t  Kvtion  1.",  of  tlio 
A  .of  a  «chon.e  .t.rtitu.d  un.lcT  tl...  Workn.en-s  Compensation  Act 
.V'..ami  m  lorcc  on  1st  July,  1!.()7.  sl.all  k-  i,.  y.rulc,  an,!  shall 
I.C  accnipanicl  l,y  tlic  .loCMincnts  mcntiontvl  in  mtI,  For  I 
M  heme  .ncl,i,le.  the  workmen  of  more  than  one  emi-lover  a  in't-uate 
api>licatioli  shall  be  made  by  each  employer.  «t|Mrate 

•  !.   Kvery   application   for  ccrtiticate  to  a    partial  anieM,li>,..„f     r 
.  l,eme  shall   I.  in  Form  1..  and  shall  ..  JJ^LilTlv'TC.; 
Mu  ,ts  ment„.ne,l  ,n  such   Forn,.     If  a  scheme  includes  the  workn     , 
■■I    uou.  than  one  employer  a  separate  application  .shall   U,  made  I,  • 
each  employer.  "lao.    o\ 

4.   Kvcry  application    lor   .eneual   of  c.rcificnte  to  a  scheme   MnU 
Ik.    n    Form  h,  and  shal    be  accompanied  by  the  .locuments   me 

oned  m  such  Form.     It  a  scheme  includes  the  workmen  of  n     , 
em"lo'er'  '"'"Pl'-yer  a    separate  application    shall    I,.,    made   by  each 

."..  Every  ccimplaint  by  or  on  k.half  of  workmen  shall  1h- as  „e,Hv 
as  may  k'  in  Form  F.  in-an^ 

0    The    followin,^'    fees    shall    be   j-ayablo    in    advance    lor   matters 
t,.^lH.    transacted   and   tor    the  inH,,e.ction   of  document.s   under  the 

For  every  certificate  to  a  scheme,  for  the  renewal  of 
certiticate  to  a  scheme,  or  for  the  re-certiticatinn 
(under  section  lo  of  the  Act)  of  a  scheme,  when 
tlie  number  of  workmen  in  the  emplovment  — 


docs  not  exceed  10«) 
exceeds  100,  brit  dcK.'S  not  esceed.  '.(V) 
•"'00           .,           „  1000 

„     1,000  


E.l„ 


iL  s.  d. 

1  0  0 

2  0  0 
•i  0  0 
•'>  0  0 


o    JI 


S!»8 


Ari'KMux  Y. 


,,  ...  C    s.    d. 

I'ur    ovfi-y    (•(•rlitii-itc    to    a    ],aili:il    ,i|]ichiliii,'iil    (.f    -.i 

'''''"'""■     .     •  ■  •••  ■••  ...  ...     1    0    0 

(III  any  (it  the   abi.vu  i-.i.si's    wlicii   .-i    >'Iu'Iih'    iiifiiicirs 
I  III'  wiirkiiicii  111'  ninrc  tliaii  one  <'iii]ilny(,'r  tlic  fee  will 
I'c  payalile  by  racli  ciniiliiycr  in  accordance  with   the 
iMiiiilicr  (if  workmen  in  his  ciniildynient.) 
Ffir  every  (lelerniiiiatidn  as  to  tht'  (iistrilMitimi  »i  funds 

(in  exjiiratidti  or  revocation  of  certificate  to  a  scheme, 

when  the  .'iinoiint  for  distrilmtioii  - 

does  not  exceed  CoOd  .-,     q     q 

exceeds  £,-.()o    ;;;       ;•;  'jc„,  ^.^. 

ccedin^'   1   jx-r  cenl.  of 
the  amount  for  distri- 
liiition. 
for   every    ilo(  uiiient     rei|uired    to     lie    si;;ned     liy     n 
rie'.:islrar  or  to  lie.ar  the  .seal   of  the   (Vntral  Oflice 
aiid_  Hot     ehar^'ealile     with     any    other    fee    to    the 
liCijistrar 
For   every   insperli..i,    ,,|,   ih,.  .^ame  day   of  doniinenl^ 
(whether  one  or   more)  iti  the  custody  of  t  he    llc-is- 
^  Irar  relating  to  one  and  the  .same  hclieme  ... 
For    every    I'oiiy   or  extr.ict   of  .-iiiy   dociimenl    in    the 
(Usl(>dy  of  the   lic^'ist  r;ir,  Hot   exceeding,'  2I<'(  words 
.\nd,   if  exceeding   tli.u    number,  ■!</.  per   folio  of   71' 
A-ords  (in  aihlition  to  the  fee,  if  anv,   for  the  sI'tI 
nature  of  a  Ilciristrar  or  seal  of  the  Ceiitral  Oftice).  " 


(! 


0     1      0 


0     1     0 


1st  .Tilly,  litOT. 


('iiief  Registrar  of  Frieiiiilv  Societies. 


m  n 


:-  .f 
I      i 


Form  A. 

M'lirkmni'n  Campenfuilion  Aii,  1906. 

Application  for  Certificate  to  Scheme. 

Full  name  and  address  of  employer 
Nature  of  employment 
Situation  of  works 

This   application  is    made  by    the    undersigned    emi.lovcr  and    five 
workmen.  " 

The  total  number  of  workmen  in  the  emplovmont  is  .lud  at  a 

ballot  taken  on  ,  I'J     ,  of  such  workmen  -oted  in  favour  of 

the  scheme,*  an  abstract  of  which— with  a  notification  that  anv  work- 
man objectms  to  the  same  was  at  libertv  to  communicate  his  views  to 
the  Kcgistrar  <,f  Friendly  Societies,  2.S,  Abingdon  Street,  London  S  W 
(or  «.v  th,  ,,t■.,^  winj  In)  was  posted  in  a  conspicuous  position  at  all  the 
works  for  'i  lierio,]  of  at  least  fourteen  days  inintcdiatelv  preceding  ibo 
date  of  such  ballot.  " 

The  scheme  includes  (or  docs  not  include)  other  cr.mlovcrs  and  their 
workmen.  .  u  luv. 
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The  following  is  a  comparison  of  the  provihions  of  the  scheme  with 
those  of  the  Act : 


Sc  ALK   OF  CiiMl'KNSiTlOX. 


Whore  death   rrsulls  ,  om   I'.c 
injur.' — 

(ii)  'f  the  wnrkninn  h  j  .«,iiiv 
(li'peniliints  wli  '\  !o- 
pciuiont  upon  111     ivirii- 

IIIKS, 

(li)  If  the  Horkiiifiii  does  not 
leave  any  such  depen- 
dants, liiit  leaves  any 
(lepi^ndants  In  part  de- 
pendent upon  liis  earn- 
inns. 

((')  If  the  workman  leaves  no 
dependants. 

Where  total  incapacity  for  work 
reMills  from  the  injury    - 
(a)   All  cases  othi'r  than  those 
iiiiiU'r  (li). 


Hj)  If  the  workman  is  umliT 
twenty-one  years  ot  age 
and  his  avera);e  weekly 
earnini;s    are    less   than 


Whore    partial    incapacity    for 
work  results  from  the  injury. 


Hy  Act. 


(a I  'Jl.'io  to  CiO<\  sulijcct  to  the 
corn  ilions  mentioned  in 
the  Act. 

(h)   Not  exceeding  (a). 


(c)  Xot  exceedinfr  I'lH. 


(a)  Not  exceeding;  ,"ii)  per  cent, 
of  average  eaniinf^s  and  not 
exceeding  i.'l  per  week, 
but  no  compensation  for 
first  week  if  the  incapacity 
hifts  less  than  two  weeks." 

(li)  Not  exceeding;  averajre  earn- 
ings and  not  excoodinn  10.-. 
per  week,  hut  no  compen- 
sation for  first  week  if  the 
incapacity  lasts  less  than 
two  weeks. 

As  for  total  incapacity,  but  not 
exceeding  the  difference  be- 
tween averase  earnings  before 
incapacity  and  averajre  earn- 
ings while  in  receipt  of  com- 
pensation. 


Hy  sehcuie. 


(c) 
(a) 

(h) 


The  following  are  the  bonotits  provided  bv  the  scheme  other  than 

tliose  of  the  Act : 
The  contribution  of  the  employer  to  the  scheme  is  to  be 
The  contribution  of  the  workmen  to  the  scheme  is  to  be 
The  scheme  contains  provisions  enabling  a  workman  to  withdraw  from 

the  satne,  but  does  not  contain  any  obligation  upon  the  workmen  to 

joni  the  scheme  as  a  condition  of  their  hiring. 
With  this  application  are  sent : 

(a)  Two  printed  copies  of  the  scheme,  each  stitched  in  covers  and 

sig.ied  by  the  applicants ; 

(b)  An  actuarial  report  ou  the  scheme  by  Mr. 

(c)  A  statutory  declaration  in  Form  B.  verifying  the  result  of  the 

ballot,  etc.  : 

(d)  A  statement  showing  (1)  the  views  of  th.^  general  body  of  the 

workincn  as  to  the  scheme,  and  (2)  how  such  views  wc"re  ascer- 
t:itnca  ;    and 

(c)  The  fee  of  f.scc  liegulatUm  6J,  prescribed  by  the  Regulations. 


!)0(i 


AiTKNnix  Y. 


The  views  of  the  employer  are  as  follows  : 
The  views  of  the  worknicn  arc  as  follows  : 


Pate 


19 


Workmen. 


Employer.t 


•  If  the  pflmnu'  iiicliidpa  ntlifr  pmployors  an.l  tliclr  wrknicn  a  wpuratp  application 
nuiBl  Ik- niaile  by  oacli  employer  and  provision  fur  admiiiiBtrution,  cti-.,  should  be  made 
in  the  pclieme. 

t  If  tlio  eiiiplnyer  Is  a  b<Kly  (orp(jrate  the  a.al  of  the  curp<iraliuii  Bhould  be  affixed  and 
duly  witnfBsfd  in  the  space  jirovided  for  the  t^i^iiatiire. 


Form  B. 
]\'orl-mcn'/i  Compensation  Act,  190G. 
Declaration  verifying  Result  of  Ballot,  etc.* 
Full  name  of  employer 

1  ,  of  ,  do  solemnly  and  siuoeroly  declare  that  at  a  Fallot 

taken  on        ,  19     ,  after  fourteen  days  notice  thereof  had  been  given, 

out  of  the  total  number  of  workmen  in  the  employment  of 
voted  in  favour  of  the  scheme,  application  for  t  which  is  attached' 

to  this  declaration,  and  that  on   the  date  of  the  said  ballot  the  total 
number  of  workmen  in  the  said  employment  was 

And  I  make  this  solemn  declaration,  coiiscicntionslv  holieving  the 
same  to  be  true,  and  by  virtue  of  the  provisions  of'  the  Statutorv 
Declarations  Act,  1835. 

.     ,,    ,  Signntim;  o/ d,:clai-ant. 

J  Taken  and  received  before  me,  one 

of  his  Majesty's  Justices  of  thej 

Peace  for  the  County  of 

at  ,  in  the   said 

this  day  of 

•  This  declaration  is  to  be  mad-  either  by  tlie  employer,  by  the  manager  of  the  works 
or  by  sonic  other  rcsponpible  person.  ' 

+  insert  ••  ccvtitic  ate  to,"  ••  re-iertilication  o(,"  or  as  the  ra.'e  mm/  lie. 

t  This  is  to  be  altered  an  the  case  requires  where  any  declaration  is  made  Iwfore  a 
Bornii(:li  Matiislrute  or  <  omniistiunir  for  Oaths. 


tyot  ,' 

lid   County,! 

,  1!)     .  ' 


\i    I 


FonM  C. 

Workwm'x  Compensation  Act,  1906. 

Application  for  Be-certiflcation  of  a  Scheme  certified  under  the 
Act  of  1897. 

Full  name  and  address  of  employer  , 

Nature  of  employment 

Situation  of  works 

This   application    is   made   by   the    undersigned   employer  and    five 
Workmen. 

This  scheme  was  certified  on  ,  under  the  Workmen's  Compensa 

tion  Act,  l>s'.)7,  the  number  of  the  certificate  being  ,  and  was  in 

force  on  July  1st.  1907. 

Tiif  total  number  of  workmen  in  the  emplonnent  is  and  at  a 

ballot,  taken  on  ,  19     ,  of  suth  workmen  voted  in' favour  of 

the  scheme  •  now  submitted,  an  abstract  of  which--  with  a  notification 
that  any  workman  objecting  to  the  same  was  at  libertv  to  communicate 
his  views  to  the  Registrar  of  P^iendlv  Societies,  28,' Abingdon  Street 
London.  S.W.  {or  as  the  case  via-j  /.,-}-was  pj.ted  in  a  conspiououJ 
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position  at  all  the  works  for  a  period  of  at  least  fourteen  davs  immediatclv 
preceding  tb    date  of  .such  ballot.  ' 

The  !  oheii     includes  {or  does  not  include)  other  employers  and  their 

The  following  is  a  comparison  of  the  provisions  of  the  scheme  now 
submitted  with  those  of  the  scheme  as  certified  and  with  those  of  the 

Act  I 


SCALI  OF   CoMPRNSATION. 


WliPFP  death  rosults  fnuii 

the  injury — 

(a;  If  tlie  workman 
leaves  any  de|)en- 
dants  wlidlly  de- 
pemlent  upon  lilg 
earning!!. 

(b)  If  the  workman  does 
not  leave  any  such 
dependants,  but 
leaves  any  depen- 
dants in  part  de- 
pendent upon  his 
earninjjs. 
If  the  workman 
leaves  no  depen- 
dants. 


('•) 


Where  total  incapacity  for 
work  results  from'  the 
injury— 

(a)  All  cases  other  than 
those  under  (b). 


(b)  If  the  workman  is 
under  twenty-one 
years  of  ajje  and 
liisaveraj^e  weekly 
earnings  are  less 
than  Mf. 


Where  jiurlial  incapacity 
for  work  results  froin 
the  injury. 


(a) 


ill.')!)  to  i'.Jdo,  subject 
to  the  conditions 
mentioned  in  the  Act. 


(b)  Not  exeeedini?  (a). 


(c)  Xot  exoeedirf;  i'M. 


(a)  Xot  exceeding;  .''lO  per 

cent,  of  averiifje  earn- 
ings and  not  exceed- 
ing t;i  per  Week,  but 
no  compensation  for 
tirst  week  if  the  in- 
capacity lastj  less 
than  two  weeks. 

(b)  Xot  exceeding  average 

earnings  and  not  ex- 
ceeding 10».  per  week, 
but  no  compensation 
for  first  week  if  the 
incapacity  lasts  less 
than  two  weeks. 

As  for  total  incapacity, 
but  not  exceeding  the 
difference  between  aver- 
age earnings  l)efore  in- 
capacity and  average 
earnings  while  lu  receipt 
of  compensation. 


Hy  Scheme, 


As  now     I    \^;ilreiily 
submitted.  |        nitliil. 


(a) 


(b) 


(••) 


(a) 


Co) 


(a) 


(b) 


(*••) 


(a) 


(1^) 


>'>\  -, 


il 


ill:    ^ 


111] 


I' 


■-  M 


I 


fi# 


i)  \ 


t 

i 

', 

« 

V 

* 

f.-l' 

i,  i 

J '  ■ 

*    t 

f 

1' 

!)(>•. 


ArrKNiiix  V. 


The   following  are  the  benefits  provided  by  the  sebcr  .or  thau 

those  of  the  Act : 
The  contribution  of  the  ciiiplovcr  to  the  scheme  is  to  I 
The  contril)Ution  of  the  w.irknlcn  to  the  hcheino  is  to  be 
The  scheme  contains  provisions  cnablinK  a  workman  to  withdraw 

froni  the  same,  l)ut  does  not  contain  any  obligation  upon  the  workmen 

to  join  the  scheme  as  a  condition  of  their  hiring. 
With  this  application  are  sent : 

(a)  Two  printed  copies  of  the  scheme,  each  stitched  in  covers  and 

signed  by  the  applicants  ; 

(b)  \n  actuarial  reiwrt  on  the  scheme  by  Mr. 

(c)  A  statutory  declaration  in  Form  B'.  verifying  the  result  of  the 

ballot,  etc. ; 

(d)  A  statement  showing  (1)  the  views  of  the  general   body  of   the 

workmen  as   to   the   scheme,  and   (2)   how   such    views   were 

a.scertained ;  and 
(c)  The  fee  of  [sec  lU.julatioii  G],  prescribed  by  the  Regulations. 
The  views  of  the  employer  are  as  follows  : 
The  views  of  the  workmen  arc  us  follows  : 


Date 


,19 


Workmen. 
Employcr.t 


•  If  tlii'  scheme  iriclujos  iitlier  euiployiTS  aiij  tlii-ir  wijrkm.'ii  a  si>pariiti"  appliiiitloti 
lllll^t  1><-  iiin.lc  by  each  eiii|ili,yer  ami  pn.vWun  for  uiluiiiiistrati.iii,  elv.,  slionl.l  bi-  madi- 


in  till-  M  lii'iiir 

t  II"  tlif  empliiyiT  b  u  1*k1v  (-(iipurat.'  th(>  si-al  .if  tli. 
iluly  wiliii  s.sicl  ill  thf  -p.icf  provijfd  lor  tlie  sigiuture. 


corpuration  should  he  atllxetl  arnl 


Form  I). 
^VorkniciCfi  Coinpiiisution  Act,  190C. 
Application  for  Certificate  to  Partial  Amendment  of  Scheme. 
Full  name  and  address  of  employer 
Kumber  of  scheme 

Date  of  certificate  to  scheme  ,  I'.l     . 

Application  for  certificate  to  an  amendment  of  the  above  scheme  is 
made  liy  the  undersigned  employer  and  five  workmen. 
With  this  application  are  sent  : 

(a)  A  printed  copy  of  the  scheme  a.^  certified,  marked  to  show  where 

^  the  alterations  occur  and  what  they  are ; 

(b)  Two  printed  copies  of  the  amendment  each  signed  bv  the  appli- 

cants ; 

(c)  A  statement  showing  (1)  the  views  of  the  general  body  of  workmen 

and  (2)  how  such  views  were  ascertained;  and 
(il)  The  fee  of  tl  prescribed  by  the  Uegulations. 
'I'he  views  of  the  general  body  of  workmen  are  as  follows  : 


Date 


,  ly 


Workmen. 
Employer. 


*  ir  the  pnipi»y.'r  i*  a  Ui.ly  corpiwatc  lli'  seal  of  the  corporation  shoiilil  bf  alllxPtl  an.l 
•liily  witiic-iicU  ill  tl::-  -p;ict'  provijij  for  li.e  slKuaUire. 
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FoiiM  E. 

Workmen's  Co'inpcnsatiuii  Act,  I'JOC. 

Application  for  Benewal  of  Certificate  to  Scheme. 

Full  iiaino  and  address  of  employer 

Nature  of  employment 

Situation  of  works 

This  application  is  made  by  the  undersigned  cmpl.  -it  and  fivo 
workmen. 

The  total  nuralier  of  workmen  in  the  eraployu.eiit  is  ,  and  the 

number  contracting  out  under  the  scheme  is 

The  scheme  •  includes  (or  docs  not  include)  other  employers  and  their 
workmen. 

(If  any  modification  of  the  scheme  is  now  proposed,  the  following 
comparative  statement  should  be  filled  in.) 

The  foUowiug  is  a  comparison  of  the  provisions  of  the  scheme  now 
submitted  with  those  of  the  scheme  as  certified  and  with  those  of 
the  .\ct. 


Whcrp  ihatli  results  from 
till'  injury  — 

(a)  If     the      workman 

leaves  any  depen- 
dants wlidlly  de- 
pendent upiiQ  his 
earnint;s. 

(b)  if  the  workman  does 

not  leave  any  such 
ilcpendants,  hut 
leaves  any  depen- 
dants in  part  de- 
pendent upon  his 
eaniin;;s. 
(i)  If  tlie  wcirknian 
leaves  no  depeu- 
dunts. 

Where  total  ineapaeity  for 
work  results  from  tlie 
injury — 

{a)  All  cnscs  other  than 
those  under  (b). 


.SCAI.i:   OF  CoMl'ESMTIOS. 


(a)  i'l.'>0  to   CiOd,  subject  i  (a) 
to      the      conditions 
mentioned  in  the  Act. 


(b)  Xot  excecdintr  (a). 


(e)   Not  exceeiliii:,'  I'lu. 


(a)  Xot  exceediiii;-  .'id  per 
cent,  of  averaf,'e  earn- 
ings mid  not  exceed- 
in;;  Kl  fKT  week,  but 
no  compensation  for 
tir«t  work  if  tlir  in- 
capacity lasts  less 
than  two  weeks. 


(h) 


(e) 


(a) 


la) 


Oo 


(>•) 


(a) 


im 


Ai'i'KNnix  V, 


•S-Mi   o,-  (  i.mi-knsa: 


J 


u 


By  Act. 


Hy  Scheme. 


A'         I    Proposed 
certlfleii.      «lteratlon«. 


(b)  If  the  workinnii  is 
uiirlcr  twontv-dii,. 
ycurs  „f  ,l^'e■  iiml 
Ins  aV(.raL;c  weekly 
eiiriiinKs  are  los.- 
than  20,«. 


Whore  pnrtial  ineajiaoity 
for  wurk  resull.-i  Iroiii 
•  lie  injury. 


(I>)  N'ot  c.\ct'e(iiii:,'avera}{e 
lariiing.s  and  imt  ox- 

'■ iin;;l(l...  per  week, 

liut  11(1  compensation 
for  lirst  week  if  the 
ini'apacity  hists  h'ss 
than  two  weeks. 

As  for  total  incapacity, 
bill  not  exceeding  the 
difference  between  aver- 
agc  earnings  before  in- 
capacity and  average 
earnings  while  in  receipt  ' 
of  compensation. 


(b) 


(b) 


lienellts  other  than  those  of  the  Act 
rontributioiis  of  employer 
Contributions  of  workmen 


/^\''ri!  ""^  application  arc  sent: 

;    '^n'l^tKSlt!^^:;^^^^*"^'  ^-'  ^^^-^^'  '"  -vers  and 
';r^Sfiv:^r:\^'^.--^'°«.°^  '^•^  -»--  du^ng  the 

'^"^ '  w^^lir'a^'TS  <2i^S  %:'^  «^"^^f  "^'y'^^  '^'^ 

ascertained;  and  '  ^^  <^^   ^°'^   ^'^'^   ^i""''   ^vere 

1  Uc  %  lows  of  the  employer  are  as  follows  : 
The  views  of  the  workmen  are  as  follows  : 


I 

fj 


Date 


,19 


Workmen. 
Employer. t 


I 


M  l>f  atn.xoil  aihl 
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l-'Olt.M    F. 

Wurkinrn'ii  Coiiqienaiition  Act,  I'JOC. 
Form  of  Complaint  of  Workmen. 
Sohemu  Xo. 
To  the  Kegistrar  of  Frirudly  Societies, 

28,  Abingdou  Street,  Loudon,  S  \V 
Complaint  is  hereby  made  by  or  on  behalf  of  the  workmen  of 
(tl,..  eniployer  under  the  above-mentioned  scheme)  • 

1  .   J  hat  the  benefits  conferred  by  the  scheme  no  longer  ^.onform  to 

m'enUou  J"^;tt  h'  ?  ,?''•"""""  <''  "'  section^iof  the  above' 
mentioueU  Act  in  the  following  respects  : 

'"■  '^^ing'r^l'ctsf  "'"^  '^'  '''''■''"'  '"■'  '"■'°*''  "'"'''"-•'^  '""  "'^  f""°«-- 

fjf 

■^'"  '^''retpJas  :'"'''"''  ''  ""'  *'''""  ^""''-'  '''''"""'''"'-■'l  i"  the  following 

*  ■   "sfbomVf "'''"°  ■'"■'''''"'  ""^  '"'  '"'■"'^"'8  '^'^  ^■^•"i^c'^te  to  the 

You  are  requested  to  examine  into  this  complaint,  and  if  satisfied 

that  good  cause  exists  for  it,  to  revoke  the  certilicate  to  the    xhe  no 

unless  the  cause  of  complaint  is  removed.  stucim. 

The  undersigned  have  been  authorised  in  the  following  manner  to 

t£aS'e.m^;;:!y:;:''  ""  '^■'''"  "^  "'"■'"^'^^^^^  ^"'^  ''^  otherCr'nleL  of 


Date 


,19 


Workmen. 


•^  KNS 


KtlVlSldNS 
CllMl'KSSATlIlN 


APPENDIX    Z. 

IlK'irT.ATioNs  OK  Tin-:  Skcuktaky  ov  Stati:,  nATKD  .luxi:  28tii   1(i07 

AS  TO  KXAMINATIOSS  Ol"  A  W.JHKMAN  IIY  A  MKOirAI.  1'r  \(nT[..\l  It 
J'BOVll.EI)   AND   PAln    1)Y    TIIK     K.Mi'I.c  ,Yl:U    irNDEIi   TllK 
l)K    T.'IK    FlliST    ScilEm.l.E    TO    TllK     \V 

Act,  I'JOD. 

Ill  iair.siiance  of  the  jiowers  vcstci  in  me  l,v  para>;rai,li  15  of  the 

•l''lf    M?      'n    "."   }^''"-'^'"';""'   Compensation   Act,    lHOn,   i,   the 

u,-l.t    J  ..nourabU;    llerl^ert    John    (Jiadstoiie.   one   of   his    Mau'sty-s 

lions'-''     ^'"'''^■'''''>'  "*  i^tiiHsdo  hereby  make  the  following  regnla- 

1.  Where  a  woiknuiii  lias  given  notice  of  an  accident  or  is  in 
Hcept  of  w^eekly  payn.ents  niuler  the  Act,  l,e  shall  not  be  required 
to  Mbmit  himself,  against  bis  will,  for  examination  by  a  m  dicai 
I  practitioner  provided  by  the  employer  at  reasonable  hours: 

■ifn.;  tZ'r^  Xf  '"  ""''K^i  ''"'^^^  payments  shall  not  Ix."  required, 
.  ter  .1  period  of  one  month  has  elapsed  from  the  date  on  whicli  the 
tiist  payment  of  comix-nsatioii  was  made,  or  if  tlie  first  nnyment  i» 
HKuio  m  uu-,hei,ce  in  the  award  of  a  Conii.Utee  or  arbitrator,  from 
be  date  ot  the  award,  to  submit  himself,  against  his  will,  for  exam ina- 
tiou   by  a  medical  practitioner  provided    bv  tlie  emplover  except    at 


If' 


fl 


i; 


r  t 


!J()(J 


Arn:.Mn\  A  A. 


till' Inllnwiii-  lutiwviilh:  OiRv  a   wrck  ilmiim  the  sccoti,!,  iiml  r.inv  a 

' '"'.  ■iiiiiii-  il,e  third,  fourth,  fifth,   an,l  sixtii   nmnllis,  after  the 

•  i.iic-  o|  111,,  lust  |,ayn,erit  or  the  awani  as  tlio  ta^i'  may  Ix',  an.l  tiieru- 
iiltir  diiif  111  every  two  iiKinths. 

I'roviiie.l    Hint    wliere   after    liie  .seeitii.l    lumilh   an   application    lias 

U-eii   nia.le  to  the  County   (in  Scotlan,!,  the   Sheritl)  Court  or  to  a 

•■inniiltee    lor  a  review  of  the   weekly   payment,  the  Workman  niav 

!'<•  ie,piire.l,  lieii,lin_',  ami   f,,r  the  purposes  .,f  the  settlement   of  the 

!i|'pluatio]i,  to  siihmit  himwlf  to  one  additioiml  examination. 

//.  ./.  <i/a<lsf<„n; 
One  of  liis  Majesty's  I'rincipal 

,,.,  .    ,    ,,  [Secretaries  of  State. 

\\  intehail, 

->^tli  Jiiiie,  HK»7. 


APPENDIX   AA. 

KK'II  I.ATIOXS,  DATKI)  jANrAItY  15tH,  VMS,  JIAIlE   IIY  TIIH  SK«lti:TAI!  V 

<>|-  Statk  i;.\i.kk  Si-;,-noN  12  oi-  tuk  Woukmkn'.s  Comi-kvsation 

A(T,    IDUli,    AS    To    liKTUltSS    TO    BK     ll.UNISIilon    KAfll    YKAl!    UV 
IvMl'l,oY|.;i!S  IS   CKItTAlN-   Ini.L-STI;I1:s  WlTil    liKSl'KCT  To  ■illl-;  CoM- 

I'DNsATios-  i-AU)  i;m>|.:k  Till-;  Act  uuitiNo  tiik  I'UKViots  ykak. 
In  pursuaiiee  of  the  jiowers  eonferred  .m   me  l,v  section  IL'  of  the 
Wnrkmens  Compensatiun   Act,   l!iut;,  1   herebv  make  the  folluwii,.' 
1'  filiations :  -- 

1.  The  industries  to  whieli  section  12  of  the  Act  shall  applv  shall 
!«■  the  industries  speeili.'d  in  the  lirst  schedule  to  those  regulations. 

:..  ihe  date  on  nr  U'fore  whieh  in  every  year  the  return  required 
uii.ler  the  said  section  shall  be  sent  K,  the  Secretary  of  State  shall  W 
tlie  lirst  (lay  ot  March,  eomnieiiciiii  with  the  year  lHOlt. 

■!.  riie  return  shall  furnisli  the  jiarticulars"  set  out  in  the  second 
scIkMuIc  to  these  regulations. 

//.  </.  (Ihi./slonfi, 
<»nc  of  his  Majesty's  I'rineiiial 
....  .    ,    ,,  Secretaries  of  State. 

\\  lllleliall, 

.laniiary  ir.ih,  I'.iOS. 


,,.    .  SCHLDLl.K    I. 

Aliumg. 

Cihiarryinj,'. 

Working  of  railways  (not  h.-hig  railways  laid  on  puhlio  roads) 
authonsed  l,y  sp,.e,al  Act  or  by  Orders  or  Certili.ate>  made  in  pur- 
suanc:  of  General  Acts  and  haviuK  statutory  force,  ineludin;,'  stations 
th.  reo'f       "'  ''"'""-''••'^■''  \^"1'  •''U^''  r^lilways  and   belonging  to  the  owners 

an',V\Vn','t'i''''-\'%'"?o';i"''''''^,""  '"  ''">■  '''^'"'•y  t"  ^^•''i'^1'  ^^'^  t^^^torv 
Jiid  Workshop  Act,  I'JiJl.  applies. 

The  busiue>-  of  a  harbour,  dock,  wharf  or  quav. 
ra.mlT'l?,"."""'''  '™'t  ('"^•'"'l'',-'  "'^  construction  of  railways,  tramwavs, 
an     ot'l,  ;  vv     r  "";  '^"''^''  ^''"^°"'^'  '"""^•''^-  ^vaterworks,  stwers.  roads 
buildings'.  ^■"gnworing,  but  does  not  include  construction  of 

Shipping  (exeiuding  sailing-vessels  iu  the  sea-fishing  service). 


lllKHI.ATION.s    AS    TO    AnM  AL    KkTI  IINS. 


'.Ml 


U' 


Sciiijuui.i;  II. 
Form  of  Return. 

ikinra's  Comjicn.sutiuii  Art,  IIKXJ,  Sivliiin  12. 


Tliu  .■,inplu>LT  IS  miuirud  to  m-imI  to  t\ut  Hoiiu:  Ollico  on  or  beforo 
tlio  tirjt  ('iiv  of  March,  I'J     ,  a  return  sliowing  thu  lollowini,'  partirulurs 

''^  1"  ,72';/"!"''.'"'*''!'°"  P'*"'^  '•>■ ''""  ""'l'^^''  ""^  WorkiiiLu's  Uo.iipensatiou 
Act,  VMM),  during  the  year  I'M  . 

Ill  Jifault  of  so  doing  ho  will  he  liable  to  a  penaltv. 

Mio    Kniiiloyer's    attention    is   siieciiillv   directed'  to    the    following 
points : —  '  ° 

(1)  Th.-  figures  furnished  by  the  individual  eniplover  will  not  be 

published,  but  will  be  li>ated  as  strictly  couiidoutial.  Only 
Mais  for  industries  will  be  published. 

(2)  The  return  should  not  include  any  [larticulars  with  regard  to 

((()  coiiipensalioM  paid  under  a  contractiiig-out  scbeiii.' 
certified  by  the  Chief  Registrar  of  Friendly  Societies  under 
the  \\orliiiien's  Cuiiipe^nsation  Act,  or  {hj  damages  under 
the  Employers'  Liability  .Vet  or  at  Common  Law  or  {,) 
payments  made  under  section  31  of  the  iferchaiit  Shippiir' 
Act,  I'.IOG.  " 

(^)  111  calculating  the  figures  as  to  compensation  paid,  the  emplover 
should  take  into  account  only  the  uuiouiit  actuaUv  paid'bv 
him  (or  by  an  Employers'  Association  or  Mutual  liideinnitv 
or  other  Insurance  Company  on  hisi  behalf)  to  the  worker. 
In  particular  he  should  not  take  into  account  either  ((/)  costs 
incurred  by  him  in  connection  with  legal  proceedings  or 
otherwise,  or  (/j)  amounts  received  by  him  by  way  of 
indemnity  from  third  parties  or  under  sub-sei  tion  (1)  (<) 
(ill.)  of  .section  S  (industrial  disease)  of  the  Act. 
(1)  \n  employer  insured  against  liis  Iiabilili,:s  under  the  Act  in  a 
Mutual  Indeiiiiiity  or  other  liisuranci;  Company,  or  lielonging 
to  an  Association  of  Employer.,  which  deal.s  on  behall  o1 
its  members  with  claims  for  compensation,  will  not  be 
required  to  make  a  separate  return,  provided  the  Company 
in  whicii  he  is  insured,  or  tlie  .\ssoeiatioii  to  which  h'f 
belongs,  is  under  an  arrangement  with  the  Home  Otlice 
to  make  returns  on  bi'half  of  thi>  employers  insured  or 
represent.  iiy  it.  Otherwise  he  must  make  the  ri'turn, 
obtaining  any  particulars  required  from  the  Company  or 
.\ssociatioii. 

(5)  In  filliiig  up  the  form  it  is  particularly  requested  that  no  blanks 
may  be  left.  Columns  in  which  tliere  arc  no  entr-es  to  be 
made  should  have  .V//>  written  across  them. 

N.B.— A  separate  return  should  be  made  for  EACH  of  the  following 
industries  : — 

(1)  Factories,  (2)  Mines,  (J)  Quarries,  (4)  Uailwavs,  (5)  Docks,  (0) 
Steamships,  (7)  Sailing  Vessels,  ^S)  CouslructionarWork. 

Name  of  Employer 

Address  of  Works  (or  Oliicc) 

Industry  (and,  in  ease  of  factories,  nature  of  work  carried  on) 

•  Approximate  average  Number  of  Persons  employed  to   1^^"^'^' 

whom  the  Act  applies "  ),,        , 

"^  (Female 

•  In  cas,-  )tSliii,uHii,.rs  tli.'  gross  tuniia«c  uf  tlje  vcsspla  wiU  uls,)  require  w  !»•  slatej. 
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AlTKMUX    AA. 

ACCIUKNTS, 
J'l'iwnul  ifjii  mil  tall,;).  " 


N...  of  CMM  T„ui  „ „t 

111  which  .iflolIlllHll.. 

ioui|*i,»4ti„n  tlon  p«lj 

I'al.lUurint!  lau  .      durmis  I9u  . 

(«)  Cases  whiro  tlieri;  were  persons  who''v 

UOlK'Ullfllt  * 

(/')  Cases  wbi'ie  there  weruoiilypersoiis 

partly  dipeiideut      

(<)  Cases  where  oiilyiiu'dical  and  biiriui  f 

expeuses  paid  

TOTAI ~  ~  ~ 

pa^.f;'.S..;,r'  '"  "''"''  '^"■"I--^'i"°  P-'i''  '*".  to  ,.,.r-.,„-  «l.„l|ya,„.  u.  ,,..r,„„ 

J!.     C.iMS  u/j,c,so„s  temporanhj  ur pcrmaiuntlij  discbhU. 
!•  Total  figures  for  190  . 

No.  of  caws  ;  TuUl  aniDiiiit 

in  winch  !    ol  cuiii|i.iiimi- 
I     CdnipeiiBatiiJii  tlcm  paid 

I  palJ  during  liiu  .       during  I'ju  . 


Cases  continued  from  previous  years 

Cases  in  which  the  first  payment  of  com- 
pensation -.as  made  during  I'JO 


TOTAl, 


II.  Particulars  as  to  duration  of  Compensation. 
State  iu  following  Table  how  many  cases  were  terminated  durin"  190 
after  payment  (whether  in  190     or  in   previous  vears)  or  les's  than 
.i  weeks  compensation,  of  2  weeks' compensation  but  less  than  3 
anu  so  oil.  ' 

(Cases  terminated  by  payment  of  a  lump  sum  should  not  be  included.) 


I.fsa  than 
•J  wct'ks. 


2  weeks 

and  leHM 
than  :i. 


:i  weeks 
and  letia 
tijuli  4. 


4  weeks 
and  U-s^ 
than  l:i. 


l:i  weeks 

and  leNtt 
than  2ti. 


and  uver. 


I{K(ilI.ATI(.N.s    AS   T(,   Awi  Al,    K'lTI  r!\S.  !MM) 


I  la.  Additional  partioulnrj  as  to  r-asos  not,  trrminatod  at  end  of  190 
whKh  had  lasted  more  than  1  year. 


Over  I  year  »nd 
I»H  than  2. 


!  yam  and  l«»4 
than  S. 


5  yiar«  anil  lea* 
than  lu. 


1(1  yeara  and 
over. 


III.  Particulurs  as  to  uon-fatal  casts  ^cttk■d  I.v 


payment  of  lump 


Cast's  suttlod  by  payment  of  lump  sum 

^  without  previous  wcelily  piiynu'iits     ... 

Cases  settled  by  payment  of"  lump  sum 

after  prt'vious  wpikly  payments  : 

(i)  Where     weekly     payments     had 

lasted  less  than  26  weeks 

(ii)  Where     weekly    payments     had 

lasted  26  weeks  and  over 

ToTAr 


Nn.  ot'casfs. 


■|'iit.il  .aiiuunt 
paid. 


v:y:^^^':^^:.^'^^::i::2;z^:^iij^;^^-^^^^^ 


iNin-STRur,  Diseases. 

A. -Cases  of  dcnth  (irhi'th 


■lii'tlin-  compnisntioii  paid  into  court  or  to  Irnnl 
peraonnl  rfprenpiitntivr. 


No.  of  cajirs 

in  «hich 
cc^mppnsjitinn 
paid  during  I'.io 


Total  amount 
"f  mmp'^ns.i- 
tion  paid 
during  lnu  . 


(n)  Cases  where  there  wore  persons  whollv 
dependent* .'. 

(b)  Cases  where  there  were  only  persons 
partly  dependent      

(r)  Cases  where  only  medical  and  burial  f 
expenses  paid  ...         

TOTAI 


♦  Inc'nding  •■a=f!.  iu  wludi  cmprn.^atiun  paid  Ml,  U.  p.r.~..n«  »b..liy  ,j„  ■  • ,  persons 
partlv  dependent.  •'1  i'»u"» 

+  Kxpenses  incurred  under  section  .14  of  tlic  Mereljant  MiippiuK  Act,  l;)flt;  should  uut 
be  included.  n     a        ■      »  ,  -uv/u.u 


!"!!' 


Hi 
III' 

Hi* 


I 


I  i-l     it 

l-  If 

I 

8! 


!•'<•  AiriiM.ix   AA. 

I.   'I'cital  li;,'iirL'-i  for  I'.M)  . 


N f.,..,. 

Ill  whii'h 

i'»llip<>li»iltlon 

(Mill  illirllifi  l;lM  , 


l<»ldl  Afllnliiit, 

tl'>n  ixlil 
ililritiK  mil  . 


Casi  s  coiiliiiui'd  ftoMi  prcvinus  years 

CiiM-s  in  whiih  tli,'  tir»t  paynionl  of  coni- 
pmsatidii  was  iniidi'  <Iuriiij,'  I'M) 


TOTAI, 


II.  TartiiMilars  us  to  duration  of  (.'oinponsatioii. 
Slate   in  followin,'  Tiililo  how  xn.un-  i-.isos  worn  toriiiinated  dtiriii.'  I'M) 
after  jmymeMl  (whether  in  VHl     .,r  in  previous   vear,)  of  Ics"  tl'im 
•J  wveks   eouiii.n-.alion,  of  2  week-' coniiiunsiitioM  hut  loss  than'-| 
and  so  on.  ' 

(lases  teriMinated   l,y  payment  of  a  lump  Mini  shoiud  not  bo  ineludod.) 


l.'  —  ili.in 

2  v>..  k«. 

•J  u,.,k« 

IIIhI    1p-H 

tli:in  ,1. 

ami  Icn 

tllAll    1. 

t   Ml',  kt 

and  Ir-s 
than  i:i. 

1.1  \\i 

anil 

thiiii 

and  oviT. 


Ila.   .Additional  particulars  as  to  eases  not  terminated  at  end  of  I'JJ 
whieli  had  la-ted  more  than  1  year. 


Over  1  year  ami 
I'Bi  tlian  •.'. 


!  feurn  am)  Im« 
than  i. 


>  years  and  lens 
than  10. 


10  year*  and 
nver. 


III.  Particulars  as  to  non-fatal  oases  settled  by  payment  of  ] 

sums.* 


ump 


No. 


Tdtal  Ainonnl 
|iaiil, 


Cases  settled  by  payment  of  lump  sum  i 

without  previous  weekly  payments     ...  I 

Cases  settled  by  payment  of"  lump  sum  i 

after  previous  weekly  payments  :-- 

{\)  Where     weekly    payments     had  \ 

lasted  less  than  26  weeks        ...  ! 

(ii)  Where     weekly     payments     had 

lasted  Ud  weeks  and  over         ...  ' 

Total    i 


JH^^,"  '"/';"^V'"'k"'^';  '"'"  "»-  ""'y  thoapKrcKato  of  a  rnniber  of  separate  « i  ok  1  v 
payments  already  due  should  not  he  entcnd  in  this  Table  but  In  Table  U.  '?""*"'"'> 


iwm--' 


l»i;<il  I.ATKtNs    AS   TO    AnM  AI,    Hnt  UN^. 


IMl 


Kurlliir  iKirliculiirs  as  lu  cascM  of  liidiwtriiil  Uisciis 


NaMI.   1)1     riI-l!A!l«. 


Nil.  iifia-fi  in  will)  li  oHiii'i  II- 

KUll'ill   |uii|. 


I'otiiinniKl  frntii    ,         Arl.lni: 
liri-Mnii.  yrnr».         during  i:mi 


Anthrax         

l.ciiil  poiHiinini;  iir  its  M.|iii'lir 

MiTciirv  poisoninfj  <>i  its  scqiii'lir 

l'liii»iihnrils  iioisdiiiii},'  or  its  sri|ucl;i' 

Arsenic  poisoning  or  its  si'riuel:r ... 

Aiikylfistimiin-is 

l'oisoninj,'liy  nili-o-  iiud  iiniidu-ilcnN.itivis 

of  h<n/iiii.  (iliiiiir.i-li,  ii/,,l,  uiiiliii.  and 

othors),  or  il-.  si'i|Ucl.i'    ... 
I'uisuninf;    liv    riirlioiiM^iiliiiiidi     i.i     ii, 

l-('i|lU'lil' 

I'liisoninj,'  liy  II i trolls  funii  ■%  or  it^  m.iiui1.i- 

I'oisiining  liy  nirkol  ciirlionyl  or  its  >!• 
llUl'Ili'  ...  ' 

I'oisoninK  liy  tinKwrnit  Kiiinii>-i  (.\frican 
lioxwood)  or  its  sc(|Hid:i' 

Chronu!  nirpration  or  its  soquchc 

Kczoniatous  ulcerations  of  tlie  skin  pro- 
duced liy  diist,  or  caii>tic  or  corrosive 
liquids,  ur  ulceration  of  the  mucous 
mcnihrane  of  the  nose  or  mouth  pro- 
duced by  dust      ..  

Kpitheliomatous  canci^r  or  ulceration  of 
tlie  skin  or  of  the  corneal  surface  of  the 
eye,  due  to  pitch,  tar,  or  tarry  com- 
pounds       ' 

Scrotal  epithelioma  (chimney  -  sweeps' 
cancer)       ...         .  ...     "... 

Xystagmus 

Glanders       

Compressed  air  illness  or  its  scquoUe 

Suhcutaueous  cellulitis  of  the  hand  (heal 
hand)         

Subcutaneous  cellulitis  over  the  patella 
(miners'  k^at  knee)         

.\cute  bursitis  over  the  elbow  (miners' 
beat  elbow)  

Inflammation  of  the  >yiio\iaI  lining  of 
the  wriat  joint  and  tendon  sheaths    ... 


Ut 


I  ii) 


n  :i 


;t  i\ 


f .', 


\m 


fU: 


Appndx. 
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APPENDIX   AB. 

W(  )1:k  M  I:n-S    ( •(  ).M  I>K\SATK)N      (AXGLO-I'RKVf  ii 
»'OXVi:XTI()N-)    ACT,    v.m. 

(!•  Knw.  7,  Cm-.   Hi.) 

An  Jrl  f„  „uth,rh,  th  mnlin.j  uf  ,„rh  ,„o,h-Ji<-alw„x  in  the 

n<'rk-inny  <',„„}h  i.^.itioii  Art,  1!I()G,  /;/  iVs  <ipp/ir<!ti»u 

Ii,  /■rnin,   Citizens,  as  mii/t  hf  ii'.-rsn.ini  l„  ,,;,;■  rffnt  I,. 

a  Conrriitiun  htwen,  ///,s  Majcsh,  „,„i  th,' VreAtlnit  of 

the  hrrnch  lirimhlic.  [ijQtll  OltolKT,  1!M)0.'] 

Whkiskas  His  Majesty  tho  Kin-  ami  tlie  PrcM,lci,t  cf  the 
iMcnch  lu'imbhc  have  ccndudc.l  tlie  Convention  set  out  in 
the  Scliclule  t<.  this  Act,  Imt  cffi'ct  cannot  l.c  uivcn  to  tlio 

(  .invention    nnlcss    ccitain    i litications   are    nia.ie    in  the 

Workmen's  Compensation  Act.  IKOC,  so  far  as  it  apoHes  to 
workmen  who  are  I'Vencii  cili/ens  ; 

Bo  it  therefore  enact.'.l  l.v  the  Kind's  most  K\ceilent 
-Majesty,  hy  and  with  tii.-  advice  and  consent  of  the  Lords 
Npiritnal  and  Tempnral,  and  Commons,  in  this  present 
1  arliament  assemhled,  and  hy  the  a.itlioritv  of  Hi,,  same  a.s 
lojlows: 

1.  ir.s  Majesty  may,  by  Order  in  Council,  make  such 
moditicatmiis  m  the  Workmen's  Compeiisati(m  Act.  lltOfi,  in 
Us  a|.pH.ati.in  to  workmen  wlio  are  Freiicli  citizens,' as 
appear  t..  him  to  he  necessary  to  _;,'ive  .tfcct  to  tiie  said 
C..iiyenti.in;  and  tlie  Workmen's  Coni|)ensation  Act,  I'JOii, 
shall  a])|:ly  to  sucli  w..rknien,  subject  to  the  nio.iitirations 
C'.ntauied  in  the  Onler. 

2.  This  Act  may  be  cited  as  tiie  Workmen's  (  ompensation 
(An'.'lo-l'iench  Convention'  Act,  lOOit. 


SCHEDCr.K. 


CONVFSTION    SIGSEn    AT    PaRIS   THE    3ni)    DaV    OF   JdI.Y,    1000. 

Artick  1. 

British  subjects  who  meet  with  accidents  arisinR  out  of  their craplov 
inent  as  workmen  in  J'ranc..,  ami  per-ons  entitled  to  claim  throuKJi  6r 
baviug  n^'its  derivable  fr.jm  them,  shall  enjov  the  benents  of  the  com 
peii^ation  and  Kuarantees  >,  cured  t.i  Freiieh  citizens  by  tho  legislation 
in  force  in  trance  in  regard  to  the  liability  of  employers  in  respect  of 
sucli  accidents.  ^        -^' 

Heoiprocally.  French  citizens  who  meet  with  accidents  arising  out 
of  their  c.nplovnient  as  workmen  in  the  United  Kingdom  of  Great 
Hr-tainand  Ireland,  and  persons  entitl..d  to  claim  tbrouRh  or  haviu.' 
riKhts  derivable  (rom  them,  shall  enjoy  the  b.-netits  of  the  eonipensa" 
lon  and  Kuarantees  secured  to  British  subjects  by  the  legislation  in 
force  m  the  Lnited  Kmsdom  of  Great  Britain  and  Ireland  in  regard  to 
cunipensation  f.jr  Mich  accidents,  suppl..ineuted  asspecitied  in  Vrticdc  5 
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Article  2. 

NcvertbplcsK,  the  present  Convention  shall  not  iippiv  to  the  case  of 
a  iieison  enfjaged  in  a  business  liavinR  its  headquarters  in  one  of  the 
two  (.ontractinK  States,  but  temporarily  detached  for  eniplovnient  in 
tie  other  (  ontractin^'  State,  and  meeting  with  an  accident  iti  the  course 
ol  that  emp  oymoiit,  if  at  the  time  of  the  accident  the  said  emplov-ment 
has  lusted  less  than  six  months.  In  this  case  the  persons  interested 
shall  only  he  entitled  to  the  compensation  and  guarantees  provided  by 
the  law  of  the  former  State.  ^ 

The  same  rule  shall  apply  in  the  case  of  persons  engaged  in  transport 
services  and  employed  at  intervals,  whether  regular  or  not,  in  the 
cuuntry  other  than  that  in  which  the  headquarters  of  the  business  are 
tstaulished. 


Aiticlf  3. 

The  British  and  French  authorities  will  reniprocallv  lend  theirgood 
olhces  lo  facilitate  the  administration  of  their  respective  laws  as  afore- 
said. 


Aitide  4. 

The  present  (Convention  shall  be  ratified,  and  the  ratifications  shall 
he  exchanged  at  Paris,  as  soon  as  possible. 

It  shall  be  applicable  in  France  and  iu  the  United  Kingdom  of  Oreat 
Britain  and  Ireland  to  all  accidents  happening  after  one  month  from 
the  time  of  its  publication  in  the  two  countries  in  the  manner  pre- 
scribed by  their  respective  laws,  and  it  shall  remain  binding  until  the 
expiration  of  one  year  from  the  date  on  which  it  shall  have  been 
denounced  by  one  or  other  of  the  two  Contracting  Parties. 


Article  5. 

Nevertheless,  the  ratification  mentioned  in  Die  preceding  \rticle 
shall  not  take  place  till  the  legislation  at  present  in  force  in  the  United 
Kingdom  of  (treat  Britain  and  Ireland  in  regard  to  workmen's  compen- 
sation has  been  supplemented,  so  far  as  concerns  accidents  to  French 
citi/ens  arising  out  of  their  employment  a.s  workmen,  by  arrangements 
to  the  following  efTect:—  * 

(<()  That  the  compensation  payable  shall  in  every  case  be  fixed  bv  an 

award  of  the  County  Court : 
(/')  That  in  any  case  of  redemption  of  weekly  payments  the  total  sum 
payable  shall,  provided  it  exceeds  a  sum  equivalent  to  the 
capital  value  of  an  annuity  of  ki  (100  fr.),  be  paid  into  Court, 
to  be  employed  in  the  purchase  of  an  annuity  for  the  benefit  of 
the  person  entitled  thereto : 
(< )  That  in  those  cases  in  which  a  lump  sum  representing  tlio  com- 
pensation payable  shall  have  been  paid  bv  the  employer  into 
the  County  (Jourt,  if  the  injured  workman" returns  to  reside  in 
J- ranee,  or  if  the  dependants  resided  in  France  at  the  time  of 
his  death  or  subsequently  return  to  reside  in  France,  the  total 
sum  due  to  the  injured  workman  or  to  his  dependants  shall  be 
paul  over  through  tlic  County  Court  to  the  >•  Caisse  Nationale 
i^raiivaisu  d.  ,  Hetraites  pour  la  VieiUesse,"  who  shall  emplov  it 
111  the  purchase  of  an  annuity  according  to  its  tariff  at  the  time 
of  the  payment ;  and  further,  that,  in  the  case  in  which  a  lump 
sum  shall  not  have  been  paid  into  Court,  and  the  injured  work- 
man returns  to  reside  in   France,   the  compensation  shaU  he 
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leiinitod  to  him  through  the  County  Court  at  such  intervals  and 
iti  such  way  as  may  be  agreed  upon  by  the  competent  authorities 
of  the  two  countries : 
{il)  That  in  respect  of  all  the  acts  done  by  the  County  Court  in  pur- 
Kuance  of  the  legislation  in  regard  to  workmen's' compensation, 
as  well  as  in  the  execution  of  the  present  Clonvention,  French 
citizens  shall  be  exempt  from  all  expenses  and  fees: 
That  at  fhe  beginning  of  each  year  His  Majesty's  principal 
Secretary  of  State  for  the  Home"  Department  will  send  to  the 
"  JV'iiartement  du  Travail  et  de  la  I'revoyance  sociale  "  a  record 
of  all  judicial  decisions  given  in  the  course  of  the  preceding 
year  under  the  legislation  in  regard  to  workmen's  compensation 
in  the  ease  of  French  citizens  injured  bv  accident  in  the  United 
Kingdom  of  (ireat  ISritaiu  and  Irelaud." 
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LIST   OF   .STATUTES. 
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1.  i-amilu's'  Compensation  Ordinance,   Con.  Ord.   N.  W   T 

18'J8,  Cap.  48    gjg 

^^N^w'"^"   Comijensation   OrdinancerCapV' 13 'ori'Joo] 

^^  •    *V.    X Q'^Q 

3.  Workmen's  Compensation  Act,  Cap.  12  of  ltK)8  ..!.!..."!."..,  916 
Bnmsii  Columbia. 

1.  Employors-  Liability  Act,  R.  S.  B.  C.  1897,  Cap.  69  960 

i'  .''.f'",'""^  Compensation  .\ct,  K.  S.  B.  C.  1897,  Cap.  58 .  .  930 

d.  Workmen'.s  Compensation  Act,  1902,  2  Edw.  7,  Cap.  74 931 

JrANITOBA. 

1.  Families'  Compensation  Act,  R.  S.  M.  1902,  Cap.  31 939 

wJ.  Workmen's  Compensation  .\ct,  R.  S.  M.  1902,  Cap.  178    ...  940 
Nkw  PJnusswicK. 

1.  Compensation  to  Relatives  Act,  C.  S.,  N.  B.  1903,  Cap.  79  945 
"■   ""flimen's  Com^   nsation  .\ct,  C.  .S.,  N.  B.  1903,  Cap.  146  • 

7  Kdw.  7,  Cap.  26;  8  Edw.  7,  Cap.  31    „ 946 

North-West  Teuritobies. 

1.  Families'  Compensation  Ordinance,  Con.  Ord.  1898,  Cap. 

^■*'^ Q^o 

2.  Workman's  Comiiensation  Ordinance,  Cap.  13  of  1900  !!!!"     953 
Nova  Scotia. 

1.  Fatal  Injuries  Act,  R.  S.  N.  S.  1900,  Cap.  178  054 

2.  Employers'  Liability  Act,  R.  S.  N.  S.  1900,  Ca.iy/'li{iZ'.'.'.Z    955 
Ontario. 

1.  Workmen's  Compensation  Act,  R.  S.  O.  1897,  Cap.  IGO  960 

2.  Workmen's  Compensation  .\ct,  1899,  02  Vict.  (2)  Cap   18 

(E.rtratt)  *^'    '     nr-n 

3.  Families'  Comp.msation  Act,  R.  S.  6.  1897,  Cap.  166 973 

4.  Statute  Law  Amendment   .Vet,  1903,  3  i:dw.  7,  Cap.  7,  s. 

'^'^ • '.....     974 

Quebec. 

1.  Civil  Code  Articles,  1053.  1054,  1055  and  1056 975 

2.  Act   respoctins   Uesponsibilitv   for   Accidents    9"  Edw    7 

1909,  Cap.  66   ". ..............'    976 

Saskatchewan. 

1.  Families'  Compensation  Ordinance,  Con.  Ord    N    W    T 

1898, Cap.  48 .....'....'  953 

2.  Workman'^   Gompenaation   Ordinancfl,    Cap.    13   of    I'joo 

^-  ^^-  '^ .'    953 
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(\)   Ok|iINAS<K    Kl-.sriHTlNd    COMl'KXSATIllS-    TO    Till;     I'AMIMKS    OF 

ri.iiM)NS  KiM.K.P  liY  Act  liiKNis  :  see  Con.  Ortl.  N.  W.'l'.  18!t8,  Cap.  48 
{infra,  p.  '.•5.'!). 

(•_'     WiiKKMAN's    CoMl'KSSATION    ( MlKlSAMK  :     See   N.    W.    '1'.   Or.l., 

C;il..  i;5  (if  litOO  {infra,  \).  'J5:J). 


{?,)  1908.      ClIAl'TEU  12. 

All  Alt  iritli  resided  to  ijtiiiijtehsalii<n  to  M'lirfumnfor  Injuries  siiffa-eil 
ill  the  t'uurar  iftJifir  KmjiJoymint. 

[Asscnteil  to  MuriU  5,  litCS.] 

Ills  Ma.iesty,  h\  and  with  tlie  advice  and  consent  of  the  Legishttivc 
Assembly  of  the" I'rovinie  of  AiW'rta.  enacts  as  follows  : 

Short  Tilh: 

1.  This  Act  mav  be  cited  as  "  The  Workmen's  t'umpiiisation  A<i, 
I'.tOS." 

Aj'plicntiun  if  Ail  ami  Difuiitiniix. 

2.  This  Act  shall  apiily  only  to  enniloynient  by  the  umlertakcrs  as 
heieinaftei-  defined,  on  or  in  or  alxmt  a  railwaj-,  lactory,  mine,  (luarry 
or  en<;ineerin<:  work,  and  to  emiiloyiiient  by  the  undertakers  as  herein- 
after llefined  on,  in  or  abo\it  any  building  which  exceeiis  thirty  feet  in 
bei^rht,  and  is  either  beiu;.;  constnicte<l  or  repiired  by  means  of  a 
BcaFfoldiiis,  or  being  demolished,  or  on  which  machinery  driven  by 
steam,  water,  or  other  mechanical  jiowcr  is  being  used  for  the  piir]iose 
of  the  construction,  repair,  or  demolition  thereof. 

{•!)  In  this  Act,  unless  the  context  otherwise  requires— 

1.  "Railway"  means  a  road  owned  by  a  jirivate  jierson  or  public 
coiiijianv  on  which  carriages  run  over  metal  rails,  and  shall  include 
railwavs  or  tramwayB  operated  by  electric  or  other  power  ; 

2.  "  Factory  "  means  a  building,  workshop,  or  place  where  machinery 
driven  by  steam,  water  or  other  mechanical  power  is  used,  and  includes 
mills  where  manufactures  of  wo.kI,  flour,  meal,  pulp  or  other  substances 
are  being  carried  on,  also  smelters  where  metals  are  sorted,  extracted 
or  oiH-nUcd  on;  every  laundry  worked  by  steam,  water  or  other 
mechanical  iK)wer,  and  also  includes  any  ilock,  wharf,  quay,  warehouse, 
shiiibuilding  yard,  where  goods  or  materials  are  being  stored,  handled, 
transported  or  manufactured  ; 

;{.  "Mine"  means  any  kind  of  mine,  and  includes  every  shaft  in  the 
course  of  being  sunk,  and  every  level  and  inclined  plane  in  the  course 
of  being  driven  for  commencing  or  o(iening  any  mine  or  for  searching 
for  or  proving  minerals,  and  all  the  shafts,  levels,  jilanes.  works, 
machinery,  tramways,  railways  and  sidings,  both  below  ground  and 
above  gnnind,  in  and  adjacent  to  a  mine,  and  any  such  slialt,  level  and 
inclined  plane  of  and  belonging  to  the  mine  ; 

4.  "  Engineering  work  "  means  any  work  of  construction  or  alteration 
or  repair  of  a  railroad,  harbour,  dock,  canal  or  sewer,  and  includes  any 
i.ihcrwuik  for  tiiert.iistructioD,  altonition  orrejmir  of  which  m.aehinery, 
driven  hy  steam,  water  or  other  mechanical  jiowcr,  is  useil ; 
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•">.  "Quarry  "  means  an  ojHja  cut  from  which  rock  is  cut  or  taken  for 
buililing  purposes ; 

'i.  "  Un<lertaker,"  in  tlie  case  of  a  railway,  means  the  |icrson  or 
riiinpany  owning  or  ojKjrating  the  railway ;  in  the  case  of  a  factory, 
iHiarry,  laundry,  smelter  or  warehouse  means  the  owner,  occupier  or 
oj)erat()r  thereof;  in  the  case  of  a  mine  means  the  owner  or  operator 
thereof,  and  in  the  case  of  an  engineering  work,  or  other  work  sjKJcified 
within  this  Act,  means  the  person  undertaking  the  construction, 
alteration,  repair  or  demolition; 

7.  "  ICmployer"  includes  any  body  of  persons  corporate  or  unincor- 
porate,  and  the  legal  ptirsonal  representative  of  a  deceased  employer,  and, 
where  the  services  of  a  workman  are  temporarily  lent  or  let  ou  hire  to 
another  person  by  the  person  with  whom  the  workman  has  entered  into 
a  contract  of  service  or  apjjrenticeship,  tlie  latter  shall,  for  the  purposes 
i)f  this  Act,  i>e  deemed  to  continue  to  lie  the  employer  of  the  workman 
wliilst  he  is  working  fur  that  other  person  ; 

8.  "  Workman"'  includes  eviry  pt-rson  who  is  engageil  in  an  enipluy- 
meut  to  which  this  Act  applies  whether  by  way  of  manual  labour  or 
otherwise,  but  does  not  include  any  person  employed  otherwise  than 
liy  waj'  of  manual  labour  whose  remuneration  exceeds  twelve  hundred 
doll.i's  a  year,  or  an  outworker,  but,  save  as  aforesaid,  means  any  suoli 
pert.ii  who  has  entereil  into  or  works  under  a  contract  of  service  or 
iil)prenticeship  with  an  employer  in  any  employment  to  which  this  Act 
extends,  whether  by  way  of  manual  labour,  clerical  work,  or  otherwise, 
and  whether  the  contract  is  expressed  or  implied,  is  oral  or  in  writing  ; 

Any  reference  to  a  workman  who  has  been  injured  shall,  where  the 
workman  is  dead,  include  a  reference  to  his  legal  personal  representa- 
tive or  to  his  dependants  or  other  person  to  whom  or  for  whose  benefit 
compensation  is  payable ; 

'.'.  "  Dependants "  means  such  of  the  members  of  the  workman's 
family  as  were  wholly  or  in  part  dependent  upn  the  earnings  of  the 
workman  at  the  time  of  his  death,  or  would  but  for  the  incapacity  due 
to  the  accident  have  been  so  deiicndent,  and  where  the  workman,  being 
the  parent  or  grandparent  of  an  illegitimate  child,  leaves  such  a  child 
SI)  deix;ndeut  ujion  his  earnings,  or,  being  an  illegitimate  child,  leaves  a 
jiiirent  or  gramlparent  so  dependent  upon  his  earnings,  shall  include 
such  an  illegitimate  child  ami  parent  or  grandparent  respectively ; 

10.  "  Member  of  a  fanuly  "  means  wife  or  husband,  father,  mother, 
grandfather, grandmother,  Btep-fatlier,8tep-iuother,  son, (laughter,  grand- 
son, granddaughter,  step-son,  steji-daughter,  brother,  sister,  half-brother, 
half-sister,  adopteil  child,  foster  parent ; 

11.  "Outworker"  means  a  {lerson  to  whom  articles  or  materials  are 
given  out  to  be  made  up,  cleaned,  w.ashed,  altered,  ornamented,  finished, 
or  repaired,  or  adapted  for  sale,  in  his  own  home  or  on  other  premises 
not  under  the  control  oi  management  of  the  person  who  gave  out  trie 
materials  or  articles ; 

The  exercise  and  perfoimance  of  the  jnjwers  and  duties  of  a  local  or 
municipal  authority  or  corporation  shall,  for  the  purposes  of  this  Act, 
1k)  treated  as  the  trade  or  business  of  the  authority  or  corporation. 


Liahility  of  Employers  to  Workmen  for  Injuries. 

3.  If  in  any  ctiipb'vment  to  which  this  Act  applies  jiersonal  i'ljary 
ly  accident  arising  out  of  and   in  the  course  of  the  employment  is 
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(iiiiM'il  U<  a  workinnn,  liis  (miii.Iovct  slisill,  Mil.jrct  as  lioicinaftpr  men 
tii'iicd,    lie    liable    tn    pay    coiniwiisatitiii  in  aicdidanir  witli  the 
HcliC'iluic  t(i  this  Ai:t. 
(li)  Provi,l,.,i  tiial  — 

('0  Tlip  .■iii|.lny<T  shall  not  1.C  Jial.l.'  un.lci-  this  Act  in  nv]>f>i  nf  any 
injiny  which  dms  not  disalilc  the  workman  for  a  [k'TUh]  of  at 
least  two  weeks  from  earning  full  wa^'es  at  the  work  at  which 
he  was  em]iloyeil ; 
(/')  When  the  injury  was  caused  hythe  jieisonal  lu-li^'iice  or  wilful 
act  cjf  the  employer  or  of  some  iktsoii  lor  wlpwract  or  default 
the  employer  is  resp..iisiMe  nothini;  in  this  Act  shall  affect 
any  civil  liahility  of  the  employer,  hut  in  that  case  the  work- 
man  may,   at  his  option,   either  <laim  com]>eusatiou  under 
tliis  Act  or  take  | proceed ini,'s  iiideix'iidentlv  of  this  Act;  hut 
the  emph.yer  shall   not   he  liahle  to  jiay"  comiiensathm    lor 
injury  to  a  workman  hy  accident  arisini;  out  of  and   in  the 
•  ■ourse  of   the  employment  both   independently  of  and  also 
under  this  Act,  and    shall  not   Ik.  liable  to  anv   procee,lin"s 
mdcjH.ndently  of  this  Act,  except  in  case  of  'such  i^Tsonal 
iie-jli^eiice  or  wilful  act  as  aforesaid  ; 
'c)   II  it  is  proved  that  the  injtiry  to  a  wnrkman  is  attrilaitable  to 
the  serious  and  wilful    misconduct   of  that    workman,   anv 
comiiensation  claimed  in  respect  of  that  injurv  shall,  unless 
the    injury    results    in  death  or  iierniaiient    <lisablcmcnt,  bit 
<lisallowed. 
(■">)   If  :iny  ipiestion  arises  in  any  proceedings  under  this  Act  as  ti- 
the   liability   to    pay  compensation   under   this    Act,    iucludin"    anv 
(luestion  as  to  whether  the  emphyyment   is   one  to    which    this     \ct 
applies,  or  as  to  whetherthe  j.erson  injured  isa  workman  to  whom  this 
Act  applies,  or  as  to  the  amount  or  duration  of  comivnsation  under 
this  Act,  the  (piestioii,if  not  settled  by  agreement,  shall,  subject  to  the 
lirovisions  of  the  Hrst  schedule  to  this  Act,  be  settled  bv  arbitration   in 
accordance  with  tlie  second  schedule  to  this  Act.  ' 

(4)  Jf,  within  the  time  hereinafter  in  this  Act  limited  for  ,akin- 
proceedings,  an  action  is  brought  to  recover  danumcs  independentiv  o? 
tins  Act  tor  in.iury  caused  by  any  accident,  and  it  is  determined  in 
sucli  action  that  the  injury  is  one  for  which  the  ein]ilover  is  not  liable 
111  such  action,  but  that  he  would  have  Wen  liable  to'pav  comiiensa- 
tion under  the  i.rovisions  of  this  Act,  the  action  shall  bt- dismissed  • 
but  the  court  m  which  the  action  is  tried  shall,  if  the  plaintiff  so 
choose,  proceed  to  assess  such  cnmpensation,  but  may  deduct  from 
such  compensation  all  or  part  of  the  c.sts  which,  in  its  judi'inenl 
have  been  caused  by  the  idaintilf  biinging  the  action  instead  of 
proceeding  under  this  Act.  in  any  proceeding  under  this  subsection 
when  the  court  assesses  the  conqiensation  it  shall  -ive  a  certihratc 
ot  the  comiiensation  it  has  awarded  and  the  directions  it  has  "iveu 
as  to  the  deduction  for  costs,  and  such  certiticatc  shall  have  the'lorce 
and  ellect  o|  an  award  under  this  Act. 


I  inn-  fur  tiiluiKj  I'rociei/iii'/i'. 
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_  dings  for  the  recovery  under  this  Act  of  compensation  for 

au  inpiry  shall  not   1k'  maintainable  unless  notice  in  writiiv  of  the 
accident    has  been  .jiven   as  soon   as  practicable  after  the  haiipeniii" 


Albkrta. 


!)1!) 


thcrpof  an.l  M„rc  the  w..ikiiiuii  liaa  v,,liiiitaril3-  left  tliu  cin|>I(.yniciit 
111  which  lie  was  injurc.l,  and  unless  tlie  claim  for  compensation  with 
respect  to  such  accident  has  l)fcn  made  within  six  months  from  the 
occurrence  of  the  accMent  causing  the  injury,  or,  in  case  of  death, 
wilhm  SIX  months  from  the  time  of  death  ;  " 
I'rovidcd  always  that  — 

(a)  The  want  of  or  any  defect  or  inaccuracy  in  such  notice  shall  not 

he  a  liar  to  the  maintenance  of  such' proceedings  if  it  is  found 

m  the  proccedin>,'s  for  settlini;  the  claim  that  the  emiil.iycr  is 

not,  or  woul.l  not,  if  a  notice  or  an  amended  notice  were 

then  ^'ivcn  and  the  hcarin:^  posipmed,  he  prejudicc<l  in  his 

defence   hy  the  want,  defect   or   inaccuracy, '  or  that  such 

want,  defect   or   inaccuracy    was    occasioned    by    mistake, 

^;\  n-i  "''"V"''  '■■""*  •'"'  IT'ivince,  or  other  reasonable  cause;  and 

('•)  The  faihire  to  make  a  claim  within  the  jieriod  above  specified 

shall  not  1h'  a  bar  to  the  maintenance  of  such  proceedings 

if  it  is  found  that   the   failure  was  occasioned   by  mistake, 

absence  from  the  province,  or  other  reasonable  cause. 

(L")  Notice  in  resjiect  of  an  injury  under   this  Act  shall  uive  the 

name  ami  aildress  of  the  person  injured,  ami  shall  state  in  ordinary 

language  the  cause  of  the  injury  ami  the  date  at  which  the  accident 

haiipened,  and  shall  be  served  on  thc^  employer,  or,  if  there  is  more 

than  one  cmiiloyer,  ujion  one  of  such  employers. 

(;{)  'I'hc  iiotiic  m;iy  be  served  by  delivering  the  same  at,  or  semliii" 
It  by  |H.st  m  a  registered  letter  a.ldressed  to  the  residence  or  jilacc  o? 
business  nl  the  ]ierson  on  whom  it  is  to  be  served. 

(4)  W  here  the  einployer  is  a  Isidy  of  |ktsoiis,  corporate  or  unincor- 
porate,  th(!  notice  may  also  be  served  bv  delivering  the  sauie  at,  or 
by  sending  it  by  post  in  a  registere.l  letter  ad.lresse.l  to,  the  emp|..vcr 
at  the  olHce,  or,  if  there  be  more  than  one  olHce,  any  one  of  the  olliccs 
ol  such  Ixiiv. 


CohlracUiKj  onl. 

5.  If  the  Attorney  General,  after  taking  steps  to  ascertain  the 
views  of  the  employer  and  workmen,  certifies  that  any  scheme  of 
compensation,  benefit,  or  insurance  for  the  workmen  of  an  employer 
in  any  emiiloyment,  whether  or  not  such  scheme  includes  other 
employers  an<l  their  workmen,  provides  scales  of  comjiensation  not 
less  favourable  to  the  workmen  and  their  deiKindants  than  the  corre- 
sihinding  scales  contained  in  this  Act,  and  that,  where  the  scheme 
provides  for  contributions  by  the  workmen,  the  scheme  confers  benefits 
at  least  eijiiivalent  to  those  contributions,  in  .addition  to  the  Ijcnefits 
to  which  the  workmen  w.mld  have  been  entitled  under  this  Act,  and 
that  a  majority  (to  be  .ascertained  bv  ballot)  of  the  workmen  to  whom 
the  scheme  is  applicable  are  in  favour  of  such  scheme,  the  employer 
may,  whilst  the  certificate  is  in  force,  contr.act  with  any  of  his  work- 
men that  the  provisions  of  the  scheme  shall  lie  substituteil  for  the 
provisions  of  this  Act,  and  thereuiion  the  eni|iloyer  >hall  lie  liable 
only  in  accordance  with  the  scheme,  but,  save  as'aforesaid,  this  Act 
shall  jipply  notwithstanding  ;iny  contract  to  the  contrary  made  after 
the  commencement  of  this  Act. 

(2)  The  Attorney  Gencnil  iii.ay  give  a  oeriificale  to  expire  at  the 
end  of  a  limited  jK'iio.1  of  not  less  than  five  ye.irs,  and  may  from  time 
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tn  time  iciifw  with  or  withcmt  iiiulificationH  such  ii  certificate  to  oxi-iro 
iit  the  end  of  tlie  i)crio<l  for  wliidi  it  in  renewed. 

(.!)  \o  sciienie  sliall  1«  so  certified  whicl.  contuinK  an  obli-Mtion 
up.n  llje  worivinen  to  join  tli.!  scheme  as  a  coii.lition  of  their  iTirin". 
or  which  .h|es  not  contnin  provisions  enai.liim  a  worjiinan  to  withdraw 
iidiii  tlie  sclienie. 

(t)  If  coniphiiiit  is  made  t..  the  Attornev  General  bv  or  on  behalf 
ol  the  workmen  ol  ;ii.y  empioyer  thar  the  benefits  coriferrc-l  bv  any 
Mhenie  no  loiif^er  conform  to  the  con.litions  stated  in  siiiisection  '(I)  of 
this  section,  or  that  tl,e  jirovisions  of  such  scheme  are  In^in- violated 
or  that  tiie  scheme  is  not  lieiii-  fairlv  a.hiiinistered.or  tiiat  satisfactory 
reasons  exist  tor  revokiii-  the  .ertiticatc,  the  Attornev  General  sim'U 
examine  into  the  comiilaint,  and,  if  satislied  that  -oiMlcause  exists  for 
Mich  complaint,  shall,  unless  the  cause  of  complaint  is  removed,  revoke 
the  lertihcate. 

('>)  \\lun  a  certificate  is  revoked  or  expires,  any  moneys  or  sccuri- 

les  hel.l      T  the  purpose  of  the  scheme  shall,  after  due  provision  has 

Leeii  made  to  discharjje  the  liabilities  already  accrued,  lie  distributed 

as  may  lie  ai-ranged  between  the  employer  and  workmen,  or  as  may  be 

.letermmed   by  the  Attorney  (ieneral  in  the  event   of  a  dilVerence  of 

opininll. 

(ti)  \VlK;]i(|ver  a  scheme  lias  been  certified  as  aforesaid,  it  shall  te 
t  lediity  ot  the  employer  to  answer  all  such  iiKiuiries  and  to  furnish 
all  su,  1,  Mccounts  in  regard  to  the  scheme  as  may  be  made  or  required 
I'y  tiie  Attorney  General. 

(.)  The  Attorney  General  may  make  regulations  for  the  Tiurpose  of 
carrying  this  section  into  effect. 

Suhroitiracfiu(f. 

e.  Where  any  jierson  (in  this  section  referred  to  as  the  principal)  in 
the  curse  of  or  for  the  jMiriHises  of  liis  trade  or  business,  contracts 
wdh  any  other  jK-rson  (in  this  section  referred  to  as  the  contractor) 
h>r  the  execution  by  or  under  the  contractor  of  the  whole  or  any  part 
ol  any  work  un.lertaken  by  the  principal  which  is  in  the  way  of  the 
rnncipals  trade  or  business,  the  iiriiuipal  shall  be  liable  to  pay  to  any 
w,.rkni.iii  employed  in  the  execution  of  the  work  anv  comm.nsation 
under  this  Act  which  he  would  have  been  liable  to  pav  if  that  work- 
man had  Ix'en  immediately  employed  by  him;  and  where  comi«nsatioii 
IS  claimed  Irom  or  proceedings  are  taken  against  the  principal,  then, 
ill  the  application  of  this  Act,  references  to  the  princijial  shall  be 
substituted  for  references  to  the  emiilover,  except  that  the  amount  of 
lomiK-nsatum  shall  be  calculated  with  reference  to  the  earnings  of  the 
wcirkman  un.ler  the  enijiloyer  by  whom  he  is  immediately  employed. 

(2)  Where  the  principal  is  liable  to  pay  comiK'nsation  under  this 
.sertion  he  shall  be  entitled  to  l)c  indemniHed  by  anv  jiersoii  who 
woidd  have  lieen  liable  to  pay  comiieiisation  to  the  workman  indenen- 
deut.y  of  this  .section,  and  all  questions  as  to  the  right  to  and  amount 
of  any  such  iiiiiemnity  shall  in  default  of  agreement  Ik;  settled  by 
arl)itraiion  under  this  Act. 

(.'!)  N. 'thing  in  this  section  shidl  bo  construed  as  preventing  a 
workman  recovering  compensation  under  this  Act  from  tlie  contrac^tor 
instead  <>f  the  ].rincipal. 

(4)  This  section   shall  not  apply  in  any  case  where  the  accident 
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..r,mrro.J  olsewj.cre  than  „n,  ..r  in.  or  „l.,ut  prcuis...  „„  whicl,  the 
I'll  .ciial  has  uu.loitakcn  to  cxcutc  the  w„rk  ur  which  are  ..thcrvvisc 
iiiiikT  his  control  or  iiianantMuciit. 


Provmon  an  to  Can's  of  Inso/venr!/  of  Kmploy.r. 

7.  WIktc  any  einploycr  has  entered  into  a  contract  with  anv 
insurers  ,,,  respect  ol  any  liahility  under  this  Act  to  any  w„rk.„ai, 
hn,  ,n  the  event  of  ,hc  en.ployer  n,akin<;  an  assi.nnfen.  for  the 
I'enetit  of  or  a  composition  .,r  arrangement  witli  liis  creditors,  „r  if  tii,. 
<niployer  IS  a  company  in  tlie  event  of  tlie  company  havin-  rom- 
nienced  to  ho  woiin.l  tip,  the  ri-hts  of  the  emplover  a-ainst  the 
insurers  as  rcsjKrts  that  liahility  sliall  be  transferre.f  to  ami  vest  in 
tlie  workman,  ,ind  upon  any  sucii  transler  tlie  insurers  shall  have  the 
same  rights  and  renie-lies  and  \x  subject  to  the  same  liabilities  as  if 
tliev  were  the  employer,  so  however  that  the  insurers  shall  not  !« 
under  any  greater  liability  to  the  workman  than  thev  would  have 
been  under  to  the  employer.  ■ 

.1  ^"7-  l^"'"  ''.''H''''^>'  "''  "'"  insurers  to  the  workman  is  less  than 
the  liability  ot  the  employers  to  the  workman  the  workman  may 
prove  tor  the  balance  m  the  assi^inment  or  liquidation  pn.ceedin-s. 

(o)  lliere  diall  !«  included  anion<;  the  debts  which  under  7V,- 
.  ,s-.s,.v«,„f,,/,,  ^1,/,  and  The  Companu-s  W imliuy- Up  Ordinance,  arc  in 
he  distribution  of  the  projxirty  in  the  case  of  an  assignment,  and  in 
the  distribution  of  the  assets  of  a  company  lx.-ing  wound  up,  under  the 
said  Act  and  Ordinance  resi«ctively,  to  be  paid  in  priority  to  all  other 
.  ebts,  the  aniount,  not  escee.ling  in  any  individual  case  five  hundred 
dollars  due  m  resj^ct  of  any  comix;nsation  the  liability  wherefore 
accrued  before  the  date  of  the  assignment  or  the  date  of  the  com- 
i.iencenietit  of  the  winding-up,  and  the  said  Acts  shall  have  effect 
accordingly.  Where  the  compensation  is  a  weekly  payment,  the 
amount  due  in  respect  thereof  shall,  for  the  purjioses  of  this  provi8ion, 
1«  taken  to  be  the  amount  of  the  lumj.  sum  for  which  the  weekly 
payment  could,  if  redeemable,  l)e  redeemed  if  the  emplover  made  an 
app  ication  for  that  piir|)osc  under  the  first  schedule  to  this  Act 

(4)  I  he  pn.visions  of  this  section  with  respect  to  preferences  and 
priorities  shall  not  apply  where  the  assignor  or  the  company  Ijein- 
''"'i'^  ,"'!  '""*  •""•''•f^l  "'to  such  a  contract  with  insurers  as  aloresaid  " 
(.J)  Ihis  section  shall  not  apply  where  a  company  is  wound  uo 
voluntarily  merely  lor  the  purposes  of  reconstruction  or  of  amalgama- 
tion with  another  company. 

Remedies  hoth  against  Employer  aud  Stranger. 

8.  Where  the  injury  for  which  connx-nsation  is  payable  under  this 
Act  was  caused  under  circumstances  creating  a  leiial  liability  in  some 
perwm  other  than  the  employer  to  pay  damages  in  resixjct  thereof— 

(1)  1  he  workman  may  take  proceedings  both  against  that  i>ersou 
to  recover  damages  and  against  any  jierson  liable  to  pay  compensation 
under  this  Act  for  such  ct>iiipensation.  but  shall  not  be  entitled  to 
recover  both  damages  and  compensation  ;  and 

(2)  If  the  workman  has  recovered  compensation  under  this  Ait 
iiie  i^Tsoii  by  whom  the  compensation  was  paid,  and  any  person  whd 
has  l)een  called  on  to  jiay  an  indemnity  under  the  section  of  this  Act 
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rchitiii-  to  MilR'oiitiMctiii.:,  sliall  Im-  cntitlo.l  to  Ik-  in  Iciiiiiilicl  l,y  tlio 
IMTMiii  so  liiil.I.'  I"  |.ny  (laiin-.'s  ,is  .iCnrcNiiiil,  and  nil  .(Ufsljuns  nn  U> 
the  nyjit  to  an.l  amount  of  any  sndi  in.l.'ninity  hliall,  in  default  of 
agrtrnicnt,  1k'  settled  liy  action,  or,  hy  consent  of  the  parties,  by 
iirliitralion  under  tiiis  Act. 

I'ritfinwiix  as  to  KjUtiuij  C'ontntffn. 

9.  Any  contract  exislin;,'  at  tin-  coniniencenient  of  this  Act, 
whorchy  a  workman  relimiuishes  any  ri<:ht  to  coni|ienHation  from  the 
employer  for  |H'rsonal  injury  arisini;  out  of  and  in  the  course  of  his 
employment  shall  not,  for  the  pur|i<)s<-s  of  this  Art,  !><•  deemed  to 
contiiuie  after  the  time  at  which  iIlc  workman's  contract  of  service 
would  iletermine  if  notice  of  the  determination  thereof  were  '^iven  at 
the  commencement  of  this  Act. 

10.  Notwithstanding  anythin:4hcreinlH'fore  contained  this  Act  shall 
not  ajiply  to  the  employment  of  agricnliure,  nor  to  any  work  {ler- 
formeil  or  machinery  use  .n  or  ahout  a  farm  or  homestead  for  farm 
imrposes  or  for  the  puri>o>es  of  improving  such  farm  or  homestead 
and  for  greater  certainty  hut  so  as  not  to  restrict  in  any  .legree  the 
generality  of  the  foregoing  words  of  this  section  this  Act  shall  not  apply 
to  any  of  the  following  employments  on  a  farm  : 

(,'/)  Threshing,  cleaning,  crushing,  grinding  or  otherwise  treating 
grain  or  sawing  wood,  prsts,  lumher  nr  other  wooden  material, 
or  otherwise  treating  the  same,  or  the  jiressing  of  hay,  hy  anv 
kiinl  of  machinery  or  motive  jiower,  ami  whether  such 
machinery  or  motive  jxiwer  he  portable  or  stationary,  and 
whether  the  same  Ik' owned  ami  o|K'rated  hy  the  fanner  or 
farmers  for  whose  ]iur|HPse  the  same  is  being  iised,  or  by  any 
^  other  farmer  or  other  pcrsoti  for  gain,  jiroflt  or  rewanl. 
CO  The  construction,  repair  or  demolition  of  atiy  farm  building, 

windmill,  derrick  or  other  structure. 
(L')  The  w.ird  "factory"  as  defined  in  this  Act  shall  not   be  held  to 
include  any  building,  workshop,  place  or  mill  on  a  farm  used  for  the 
pnrjxises  of  such  farm. 

(•!)  The  words  "mine"  or  "(piarry"is  detincd  in  this  Act  shall 
not  lie  held  to  include  any  nnne  or  (jnarry  on  a  farm  used  for  the 
purposes  oidy  of  such  farm. 

(1)  The  Words  "engineering  work"  as  delined  in  this  Act  shall  not 
lie  held  to  include  any  ditch,  drain,  well,  or  other  excavation  on  a 
farm  being  const ructi'd  or  repaired  for  the  purposes  of  such  farm,  or 
any  adjoining  farm  or  farms. 

f'umiiK  net  iiieiit. 

11.  This  Act  shall  come  into  o|ieration  on  the  first  day  of  January, 
nineteen  hundre<l  and  nine,  but  shall  not  a)iply  in  any  case  where  the 
.-iccident  hapinMied  k'fore  the  commencement  of  this  Act. 


SclIK 


UII.ES. 


I'nless  tile  context  otherwise  requires  — 

(a)  Tlit-  wonls  "('imrt"nr  "District  Court"  when    used   in   thi'se 
schedules  shall    mean  the  Uistrict  ('<iurt  of   the   <listrict  in 
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wlii<;li  Mil  the  piiiticH  rdiiccriie.!  rom.lc,  or,  if  tiicv  ri'Ki.k'  in 
-lllliTt'iit  (listnrts,  then  of  tlic  district  in  wiiich  tiic  airidcnt 
"lit  nt  whicl,  tl„.  ni.ittor  ;irnsf  (iccnrml,  or  uny  jn.iw  .if  micli 
Uistrict  *."(inrt ; 
(>>)  "llulcs  ..f  Cciirt"  HJiail  inrm  rules  of  .ourt  in.x,\v  ami  i.ro- 
iimlj;iit(d  ;iH  prnviilcd  for  in  T/m  IHstrirt  Vuiirtn  Act. 


KiKsr    SrHKiiii.K. 


Srah. 


«l  ''"II 'til 


lllnlis  <tf  I ' 


nitilli 


(l^  Tl  _      ^.._ 

(")   \yiicri'  death  results  f. 
0-)  If  the  wcirkiiinn  1 


ainonnt  of  e(ini|>ens:iti(in  under  this  Act  shall 
'ruin  the  injury- 


eaves  any  ilepcndants  wlnpJIy  dejieMdent 


upon  his  earnings,  a  sum  equal  to  his  carni, 
enililoyinent  of  the  same  employer 
next  jireceilin:;  tl 


ill   tli> 
during;  the  three  years 


•  loll 


le   injury,  or   tiie  sum  of  one  thousand 


ars,  whiehever  of  those  sums  is  tli 


er,  hut  nor 
I'l-ovided 


exceeding  in  any  ease  eij:ht.rn  hundred  dojlii 
that  the  anioiint  of  any  weekly  jiiu  luents  made  under 
this  Act.  and  any  lump  suni  paid  in' red.'mpti.ui  thereof, 

I>eriod  ot 


shall   he  <lediicted  from  such  sinn,  and,  if  th.    ,. 

the  workman's  employment  l>y  thcsaid  employer  has  lieen 
less  than  lh('  said   three  years,  then  the  amount   of  hi 
ciirniims  ilurin-  the  said  three  years  shall    he  deemed  • 
U-  one  hundrcfl  and  tiftv-six  times  his  av 


t'laLii!  wee 


■kl> 


<'arnin;,'s  durin;;    the  jieriod  of   his  actual    enrploynieiit 
under  the  said  employer; 


(ii.)   If  the  work) 


man  does  not  leayp  any  such  deiK'ndants,  liut 
leaves  any  .lependauts  in  part  deiKMnU'iit   upon  his  earn- 
ings, such   sum,  n<|t  exceeding;  in  any  case  the  amount 
lore^oiiy  jirovisions,  as  may  lie  aj^reed 
;reement,  may  he  determined,  on 


payahlcun.ler  the  f 
upon,  or  in  default  o( 
arhitratioii   under  this  Act.   to    I 


H'  reasonahle  and    pn 

■'?''",""'^'^"  '"  ^'"^  '"■''"■•^'  *"  '•'"  "■•''''  ''•■peii'l.'iiits;  and 
(111.)  II   he  leaves  n,>  dependants,  ihe  reasonahle  cxikmiscs  of  his 

lucdical    atten.lance    and     hurial,    not    exccedimr    two 

hundred  (hillars; 
(/')  Where  total  or  partial  incapacity  for  w,.rk  results  fr,,m  tiie 
miury  a  weekly  jiayment  durinj;  the  incapacity  after  the 
second  week  not  excee.liiif;  fifty  ikt  cent,  of  his  avera.'c 
weekly  earnmciK  durin.;  the  jirevious  twelve  months,  if  he 
lias  been  so  loni;  employed,  hut  if  not  then  for  anv  less 
period  (hiring;  which  l,e  has  been  in  the  emplovmc,..  ■'(  the 
same  employer,  such  weekly  payment  not  to  exceed  ten 
<lo|lars : 

IVuvided    that    as    respects    the    weekly    payments    durin-    loial 
mcaiiacity  of  a  workman  who  is  under  twenty -one  years  of  a-^e  a'  the 

■  ate  of  the  in.jurv,  and  whose  avera-e  weekly  earnin-s  are  l-ssV'  ■      en 

■  lollars,  one  hundred  jicr  cent,  shall  he  substituted  f<T  fifty  pr  . . ,  of 
Ills  avera-e  weekly  earnm-s,  but  the  weekly  iiavment  shall  in  no  eas<. 
cxceeil  seven  dollars  and  lift  V  i-ents. 
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(I.')    For   the  piiri^HiMS  of  llic  |.^.vi^i.l||^  of  tliis  >,  linliil,-  rrhitilv   t.) 

•.■ariiiii->"    mhI    "avenue    u.rkly    ..,niii,nH»    ,,f    n    «,.rkiuai,/ii„. 

li'llnwiiiL;  niii.s  r.|iall  lie  nlwivcil  : 

('/)  Avrri-c  wci'kly  •■iirninu-  hIi:i1I  !«•  i'iMn|nitrcl  in  .,i,i,  mahruTMH 

I't  U^t  iMliulalr.1  l(.  .-ivc  the  rale  i-r  wvrU.  at  >s  li;>l,  tlie  Work- 

inaii  was  liriii;:  rrMMlli.Tal.Ml.      rrnvidcl  that  wii.Tc  l.y  r.aH)li 

(■ftlifHli..itinssi.ftlieliiii..,|iiriri.Mvlii(lillic\v.,ikiiiaijiias  (htii 

in  the  ciiiiiloyinciit  of  hJH  cuiplnvrr,  or  the  .visual   naturp  ot 

•'" ployiniiit,   nr    tlie    trnns'ot'   tlic   flii|.|ovnuMt,   it    in 

iiripracticahh'  at  tlic  .late  xf  the  ixci.h'nt  to  .nniijiitc  tlic  rate 
ol   rcirmneiatioM,  rciianl   n   ly  Ih'  ha<l   to  the  avcrajif  weekly 
aMKiiint   whieh,  iliiiin^   the  twelve   inciiilm  previnns   to   the 
aici'leiit,  was   lHin'4  earn.'.!    hy   a    i^tsod  in  the  saniu  ^ra.le 
einployed  at    llie  Hanie   work    hy   the  Kline  emplover,  or,  if 
there  IS  no  person  ^o  employe.!,  hy  a  person  in  the  same  ^nuh' 
enipl..ye<l  in  the  same  class  of  eiii|.|ovineiit  an.lin   ih.     -amu 
ilistrict  ; 
(A)  Where  tlie  w.irkinaii  lia.l  eni.Te.l  inin  u..neuirent  c.mtnut>  ..f 
service  with  t\:->  •"•  more  enipl.n-ers  nn.ler  which   hencikeil 
at  one  time  for  one  hh.'Ii  emjiloyer  aiul  at  anotlier  iim.    Tor 
aii.ither  such  employer,  his  averai^'e  weeklv  eaniinus  snail   Ik; 
fomputi.l  as  if  his  earnings  uii.ler  all  such  cmtraets  wer.^ 
earnings  in  the  employment  of  the  emplover  t'..r  wh.nn  he 
was  workinj,'  at  the  time  of  the  accident  ; 
('■)  Kmiiloyment    hy  tiie  same  employer   shall"  he  taken  t..  mean 
einiil.iyiiieiit   hy  the  same  employer  in   the  ^.-raiie  in  which 
the   workman    was  empl.>ye.l   at    the  time  ..f   the  ac.  i.h'iil, 
uninterruple.1  by  nlisence  fr.Mu  work  .iiie  to  illness  or  anv 
other  imavoidahlc  cause  ; 
('/)   Where  the  emjikiyer  has  been  a.rustomeil  t.i  j.av  t.)  the  work- 
man a  sum  t..  cover  any  s|.ecial  ex|>enses  entailed  .m  him  by 
the  nature  of  his  empl.iyment,  the  sum  so  paid  shall  not   be 
reckone.l  as  part  of  the  earnini.'s. 
I.'i)  In  tixiie_'  the  amount  of  the  weeklv  ])ayuient   rii:ar.l  shall  be 
had  t..  any  piynjent,  all.iwaiice  or  beiietit  which   the  w.irkman  may 
receive  Inmi  the  emjiLiyer  .luriii.4  the  j^Mio.!  ..f  his  incapacity,  an.l  in 
tlie  .ase  ol   partial  incapacity  the  weekly  pavment  shall  in   no  case 
exceeil    the  .iitlereiice   between    the  am.amt   of   the  avera-e   weeklv 
earnings  .if  the  workman  iH'fi.re  the  accident  aid   the  avera^'e  weeklv 
amount   which    he  is  earning  .ir   is    alile   to  .■.irn    in  s.inu^  suitable 
empoymentur  business  after  the  accident,  but  shall  bear  such  relation 
to  the  amount  .,f  that  .litfeience  as  iin.ler  the  circumstances  of  the 
case  may  apjK'ar  projKT. 

(■»)  U'heie  a  workman  has  uiven  notice  of  an  accident  he  shall,  if  so 
iciuir..!  by  the  em|.lnyer,  submit  himself  for  examination  by  a  .luly 
Muahheil  mclical  jiractitioner  pr.ivi.led  and  paid  by  the  employer,  ami, 
II  hendiiscs  to  submit  himself  to  such  cxamiDution,  or  iti  any  wiiy 
olistructs  th.'  same,  hi.s  right  tu  compensation,  and  to  take  or  iiroscciilo 
any  procee.im«  un.ler  tnis  Act  in  relation  to  conipensati.m,  shall  bo 
Kiispende.1  until  such  examination  has  taken  place. 

("))  The  payment  in  the  case  of  death  shall,  unless  otherwise  ordered 
as  hereinalter  pn.vi.led,  Ihj  paid  into  court,  and  any  sum  so  paid  into 

Court  shall,  siib'i'ft  t"  r"'es  of  I rf  Tn  '  t! m  .-  1-:  ■  r  i'  •        1-    •    1 

.!,,o,     .1.     L  !,     r...(s  III  ,...,rE  rin.t  tLej'lv\tsiui:s  of  tins  sChetluie, 
be  invested,  applied,  or  utli.rwise  dealt  with   by  the   court  111    such 


I    j;  ^'-    4 


AuiKltTA. 


!»•_'.'• 


iiiiiiiiuT  Uh  ilic  (.Mut  ill  i\n  .listrtti.iii  tli'mk 


•IH..IIS  rntitli'l  tlicn-fo  miller  tin-  Ai 


s   111   1.  r   till'   lieni  lit  ..f  tin- 


.1   tl 


II!    niiiit   cli;il!   1m 


I,  iiliil   till 


ri'i't-ipt  o|'  tlif  I  Ink 


|Mhl   III, 


I  HMlliii.  Dt  ilis(lmr_'f  ill  ri-ciictt  ..|'  tint  iiiiiMiint 


rn)vi,|,.,|    liiiit,  if  Ml   ngrccd.  ibo  j.^iyn 


workman    li'uv 


ii|ir.  M'litiitivi',  ui,  if  i„.  h 


!■!*  nil  'lc|vii(lnnth,   U-  inuiji'  to  | 


•III     i'l    llil-f  of    lienlh   :,|iitll,   if 


IXT^dlluj 


whdiu  tlif  fX|i«'Msi'H  i,f  nirili.iil  att 


a-i  iKi  Hiicli  npii'viit  itivc,  t(i  till'  iK'rHdii  ti 


(•:)  I 


■iiihiinr  aiiil  liiiriul  ;iri'  <lii 


ts  of  iimrt  may  iir.ivi.lc  f,,r  tlic  tr,iij>fiT  nf 


iiiirt  iimliT  this  Act  fr 


iH'y  [iniil  iiiti 


,_,    ,,.,  ,  ,  '•""  '""•  "■'<'"  t(i  .motlii  I  iMun  II,  tin.  pn-viini'. 

Y._  i"'  ■■',  V..I  l">'ii"'"  is  I'iv:ilili!  Mii.icr  this  Art  t..  a  |.t.-.|i 

lit  miiv,  (III  :iii|ilir;iti()n  iHiii.'  muiK'  in 


iiT  ;iny  k^'nl  diKiliiUty  t 

(■.iiniancL'  with  rulw  .ifVimrt,  ".niur  tli.it'  ti 
iirins  the  ilisahilitv  mti 


If  weekly  imyiiiitit  lif  )i;ii.l 


witii  rcK|KTt  tl.  hiiiiis  rc<iiiiic.l  liy  this  si'lu-.lii 


ciMirt,  ;inii  the  |.riivisiiins  ..|  this  mIiciI 


hull  .ipiilv  t.i  HiiiiiM  paiil  into  cnii'it 


to  1 


K'  jiaiil  into  loiiit 


(H)  A 


|iiiisuaiifc  iif  aiiv  .such  onier. 


ny  <iuistion  IS  to  wh.iis  a  .ici^n-lant  shall,  in  acfaiilf  ,,f  n.' 


iiicnt,  Ik'  settleil  by  aihitratii.n  iiiiiicr  tl 
U'loro  ii.iyiiiciit  into  court  nndcr  tl 


us  A(  t,  or,  if  not  so  M'ttlcJ 
'liiilf,  shall   U'  .scttlcil  liy  the 


o.iirt,  anil   the  a unt  jiayalile  to  cadi  ilcocmlant  shall   Ix; 


arhitration   iimlcr   t 


loiirt  UI 


<lcr  tl 


lis  Act,  or,  if  not 


scttlcii   liy 


so  settled  lieforc  iiayiiieiit  int 


and  jiartial  ileiciidants  noti 


iiK  sclicdiile,  liy  the  court.     Where  there  are  Imth  total 


preventili';  the  mm, 
partly  to  the  jiartial  dependant  . 
('.<)  Where,  on  appiicitiim   beiny 

I'oiirt,  it  ainK'ars  to  the  court  that" 

on  the  part  of  a  widow,  or  on  account  of 


iinj;  in  this  schedule  shall   lie  con>trii,  .  ..„ 
[lensatioii  boini;  allotted  ji.irtly   to  the  total   and 


made  in  accordince  with   rules  of 
11  account  III   nejjled  of  children 


stances  of  the  various  de|icndants,  or  ( 
Older  of  the  court  or  an  awanl  as  to 
several  ile]M'iidaiits  of  any  mi 


the  variation  of  the  circiii 


lor  any  other  snllicient  cause,  an 


tlr 


appiirtioiinieiit  aniotcist  tli 


inner  in  which  any  sum  jiayahle  t 


paid   as  ciim]Kiisation,  or   as    to  the 


y  such  depe 


iidanl 


is  to  ix; 


.  1  ,.         ,  •',  .       '         •' "       J        '■■•VII      <l^    I'^IKI.IMl       in       oi       t/v 

i\ested,  applied  or  otherwise  dealt  with,  oil-lit  to  he  varied,  the  curt 
lay  make  such  order  for  the  variation  of  the    former  order  or    the 

e  case  the  court  may  think  just. 


iiL 


award,  as  in  the  circunistani 


oft! 


(10)  Any  sum  which  under  this  schedule  is  ordered"  to  be  invested 


ni.iy    Ih'    invested 


ill    whole 


ipjiroved  by  the  court  by  the  clerk  of  the  court  in  1 


jiart  in  securities  or  investments 


(,11)  Any  workman  recei villi;  Week 


if  so  reijiiired   by  tl 


exanii 


liis  name  as  clerk. 

y  payments  under  this  Act  shall 

employer,  from  time  to  time  submit  himself  fc 


n.ition    hy  a  duly  i|iialilied  mcHlical  juactitioner,    provided  and 


l)aid  by  the  employer. "   If  the  work 


nan  refuses  to  submit   himself  ti 


leh  examination,  or  in  any  way  ohstructs  the  same,  bis  ridit  to  su,  h 


weekly  payments  shall  be  susiK'nded  until  siicl 
place. 

(11.')  A    workman    shall    iml    hi 


examination  has  take 


required    to    submit    him.self    fo, 
y  a  medical  practitioner  under  paraiiiaiih  (4)  or  p;irai;rapl 


examination  b 

(ill  of  this  schedule  ot 

made  by  the  Attorney  (icneral  or 

lolls 


lerwisc  than  in  accordance  with  regulaiiuns 


be  ]irescrilieil  bv  those  leu'iilat 


at  more  freijuent  intervals  than  mav 


Where  a  work 


man  has  so  sulmiittcl 


medical  practitioner,  or  has  bei 


11  examined   bv 


iecied  by  tiimseil,  and  tlie  employer  i-r  the  worki 


be,  has  within  six  days  after  ^url 


limself  lor  exaniination  by  a 

lii'il  practitioner 

man,  as  tlie  case  mav 


examination   furnished  the  otUcr 


i»; 


lf»<!i 


;  I 


;-J 


:i 


Di'rt 


Canauivn  Ai'im;^ 


Willi 


<"l.y  of  tlic  rcjKTt   of  tliat  iirailitidiKT  ;i.s  tu  llir 
loliclitioii,  tlu'li,  HI  the  ('vciit   of  iiu  ii{;refliici;t  iH'iiii; 


wiirkiiiiiii's 

la-  ein  ;loy..r   an,l    tlu'    woik.nan   ms  to  tl,c   work.n:H,-s  .on.litio,,   „r 

itMcss  tor  ,.i„,,l„y„u.nt,  the  omrt  on  Mi.i,lication  nuv,  on  oavnicnt  In- 

tl.f  ai^phcants  oi  Slid,   kr  not  txceclihu  tfii  .lollars  as  n,av  W-  ,„e- 

KTilK.l,    rcl.T   the    nmtlor   to   u    niciital    rcfcifc    appuintcr  by    tl,.. 

I. UMiUMiant  Governor  in  Coiiniii.  '^ 

Tl„.  nuMlical  lefcree  to  wl.oni  tl>,.  matter  is  k.  refcrre.l  sliail.  in 
MiTonlanee  witl,  re-uiati.-ns  nia.le  l)v  tii',.  Attornev  (Jen.ial  -ive  i 
e.rti heat.,  as  to  the  con.lition  of  tlie  workman  an.l  his  liine's  lor 
.■mi,|oyment  si^rifymt;,  whore  necessary,  the  kin.l  of  .Miolovment  for 
which  he  is  ht,  an.l  that  certiticate  .imil  l.e  cuclusive  evidence  as  to 
tlie  matters  so  eertitiod. 

\yherc  no  a-reement  can  i,e  come  to  k'tween  the  e.nplover  au.l  the 
workiiian  as  to  wiietlier  or  to  what  extent  the  ineapacily  of  the  work- 
man IS  ,lue  to  tlie  accident,  the  jirovisions  of  tliis   paia-'ranh   shall 
subject  to  any  regulations  made  by  the  A.toniev  (ienerairapDlv  as  if 
the  question  were  a  .iiiestion  as  to  the  condition  of  the  workinan 

II  a  workman  on  Ik^'hi-  re^inire-l  so  to  do,  refuses  to  submit  himself 
b.rexara.nation  by  a  medical  referee  to  whom  the  matter  has  been  so 
relerred  as  aforesaid,  or  m  any  way  obstructs  the  same,  his  ri-ht  to 
compensation  and  to  take  ,,r  pn.secute  any  pmeeiHlim;  ..n.ier  thiis  Act 
m  relation  to  com|«nsation,  or,  in  the  case  of  a  workman  in  receipt  of 
a  weekly  layment  his  ri;_d,t  to  that  weeklv  pavment.  shall  Ik,. 
suspended  until  such  examination  Las  taken  jilace 

llulesof  court  ii:ay  k' made  for  prescribincr  the  manner  in  which 
doenments  arc  to  k-  lurnisLed  or  served  and  applications  made  un.ler 
us  para-rapb  and  the  forms  to  k  nst.l  for  those  pnrp.ses  an.l  as  to 
th.'  tee  to  k  paid  under  tins  para.^raph. 

(l;;)  Any  weekly  payment  may  k  reviewe.1  at  the  request  either  ..f 
the  employer  or  of  the  workman,  and  on  such  review  may  k' ended 
diminished,  or  increase.l,  subject  to  the  maxincm  aI,ove  provided  and 
the  amount  ..f  i)ayinent  shall,  in  default  of  a-reeinent,  k  settle-'l  by 
arbitration  umier  this  Act  :  ^ 

IVovided  tliat  where  the  workman  was  at  the  date  of  the  acci.lent 
under  twenty-one  years  of  a.ue  an.l  the  review  takes  place  more  than 
twelve  months  after  the  acci.lent,  the  am.nint  of  the  weeklv  pavment 
may  be  lucrease.l  to  any  amount  n.,t  excee-linj;  fifty  ,H.r  cent,  of  the 
we..kly  sum  which  the  workman  woul.l  j.robably  have  Iniei,  earnin-  at 
the  date  of  the  review  if  he  ha.l  remained  uninjured,  but  not  in  any 
case  exc.'.'din;4  t.'ii  dollars.  ."  ."■ » 

(II)  Where  any  weeklv  payment  has  ken  continued  for  not  less 
ban  SIX  m..nths  the  liability  thcref..re  may,  on  application  by  or  .,„ 
k'tiall  ..f  the  emi.loyer,  be  re.leeme.l  by  the  pavment  .,f  a  lunii;  sum  of 
such  an  amount^as  the  court  shall  .lecm  just,  and  such  lump  sum  miv 


b.-or.lere,l  by  tiie  court   to  !«■  inv..ste.l  or  .'>thenvise"\i'pp'l'ied   for 
knclit  ot  th..  person  entitle.l  thereto 


im  may 
the 


Provi.led  that  iiuthin-  in  this  para-raph  shall  k- constriie.l  as  Dre- 
ventuig  a-reements  being  made  f.,r  the  redemption  ..f  a  wi^jkly  payn  ent 
by  a  lump  sum.  jiu^nn-ui, 

'(15)  If  a  wo-kmaii  receiving  a  weekly  payment  ceases  to  resi.le  in 
the  province,  he  shall  theieu|x.n  cease  to  be  entitle,!  t..  receive  anv 
xyeekly  payment  unless  a  inclical  referee  ai.,H,intc.l  hereunder  certiHe.s 
tout   the  incapacity   resulting  from   the   injury   is  liki.jy  to  )k..  of  a 


AjJj>:i!TA. 


!)27 


any  chu,,.  .,J„  .n^^^'i^.llt'rr'  '"  "'"'""""  "''  '"^^'  '""•  ^'-" 

(li)    Wliciv     iiiiilei-  tliis    sclicliili.     -1     ri,.l,*     f 
sus]H.u.le,ln.,nM.i|KMisiti,,nsl,i     1,  ,,    •  i-"ini.eii.satloii    is 

su.s,\.„.si.,|,.  '  '    '  •"'•'■•■*'''''  '"  •■'■'^l'^'''  "f  'l'*-  I>erio,l  or 


iSKlOND  ScjlKDUI.i:. 


Avhilralioii,  rfc. 

Act  sl,all  ^- final  ".nks'wi^'X,"''  """^r  "">' "'"•^^■'-  ""'''-'^  '''i-* 

MM^als  to    l.e  SuZnt  Court  .;.  P?'""  *'""'''  ^•'"""-  P'^'X 

>  uri.,^'  .1,0  at.on,l,.nc7.  „f  w"„oX  a  'l  Z  ,l'TT  '""JT  '^'"  l'^"" 
an  iniu;  procociings  were  a;:";;:^  t:ii:^'L!;;;'""""  "'  '''""""^'"^ 
n>^2^:T  "'='^  ~— -lical  rdoroJ  to  Hit  with  tl,e  curt 

arlSJaSulr?"!:  '^,'^':!::  ^T'  ^''  »'V  "^M—  -  anv 
«!)  Tl.e  coHfH  o  •  in  1  ^      .  ^  party  by  any  oti.cr  iH,.rHo.i. 

e.lecae  K.:  tr i.  i  t  in  tl  "T""'^"-^''''""  "'"^  proceedings 
arbitrator  or  co.rr     sul  oi    i  .'  J'«crc-tion  of  the  conm.itt,"., 

-urt,  .hail  uot  exceed  the  hunt  prescribed  by  "uW  ^rtrLd'^S 


!>2S 


<'\\.\|»tAN    Al'IM-.MUX. 


11  ill 

I'll  '^j 


W  taxc.l  in  nunn.T  i,a.sml«.,l  l.y  tl,„si.  ruK's  ;uh1  m.,1,  t:ix.tion  i„av 
bf  ifvicwfd  l.v  tlic  fouit.  • 

(7)  In  Ili/cisc  or  ii,i.  ,K,.tl,,  or  rtfusal  .,r  inal.ilitv  to  act,  of  an 
u.l,il,M h,r,  t  ,0  court  .n,.y,  o„  ,l,c  .^plication  of  any  liartv,  a,,  .oint  a 
new  arliitrator.  '       - '    i  i 

(S)  Where  the  anmiint  of  con.|K'nsati..n  un.lcr  tliis  Act  lias  U'cn 
aMcrtamcl  or  any  weekly  payment  varie,l.  „r  anv  other  matter 
-l.f  ..le,i  un.ier  this  Act,  either  by  a  committee  or  l.van  arhi'-.tor  or 
hya^;recment  a  memorandum  thereol  shall  be  sent',  in  manner  ,,rc- 
^<rlU.a  by  n.lt^  of  court  by  the  committco  or  arbitrator,  or  bv  any 
l.:.rty  intereMci,  to  the  clerk  of  the  court  who  shall,  nubj^ct  t..'  >uch 
n.lcs,on  bem^'sati.licl  as  to  its^^enuincness,  record  such  iiiemoratidum 

in  M  slK.cial  register  without  (ec,  and  th.reupoii  the  memorand shall 

lot  Jill  puriMses  be  enlorceable  us  a  ju.l-ment  of  the  court  • 

I  lovuletl  that — 

(«)  No  such  memoraMduMi  shall  W-  recorded  before  seven  .lays  after 
nie  ,lesi,atch  by  the  clerk  of  notice  to  the  parties  iuterestd; 

{h)  Where  a  workman  seeks  to  record  a  memoiandum  of  agreement 
between  his  employer  and  himself  for  the  payment  of  eoni- 
IRinsation  under  this  Act  and  the  employer,  in  accordance 
with  rules  ot  court,  objects  to  the  reeordin-  of  such  mem,.- 
.■aiMluniaud  proves  that  the  workman  has' iu  tact  returned 
to  work  and  is  earning  the  same  wages  as  he  did  before  the 
accident,  tlien  the  luenioraiidum  shall  oniv  be  recorded  if 
at  all  on  such  terms  as  the  court  un.ler  t'hc  circumstances 
may  think  just;  and 

(-■)  The  court  may  at  any  time  rectify  the  register;  and 

^.0  ^^  We  It  apiK.ars  to  the  clerk  of  the  court,  on  anv  information 
which  he  considers  sulliciciit,  that  an  agreement  as  to  the 
>vdempti,,n  ot  a  weekly  payment  by  a  lump  sum,  or  an 
agrecioent  as  to  the  aiuount  of  comiK'nsation >avable  to  a 
iK.rson  und.r  any  legal  disability,  or  to  de,K.ndants,  ought 
not  to  Ih..  registered  by  reason  of  the  inade.piaev  of  th,.  sum 
or  amount,  or  by  reason  of  the  agreement  "having  U'en 
obtained  by  baud  or  undue  intluenue,  or  other  inM.ro,*r 
means,  he  may  refuse  to  record  the  memorandum  of  the 
agreement  sent  to  him  for  registration,  an.l  refer  the  matter 
to  the  curt  and  the  court  shall,  in  accordance  with  rules  .,f 
court,  make  such  or,ler  ^including  an  order  as  to  any  sum 
a  ready  paid  under  the  agreement)  as  under  the  circum- 
stances may  seem  just  ;  an<l 

(')  The  court  may,  within  six  months  altera  memoran.him  u(  an 
aure..n,ent  as  to  the  redemption  of  a  weekly  payment  by  a 
nmp  sum,  or  .f  an  agreement  as  to  the  amount  of  com- 
pensation j.ayable  to  a  person  under  any  legal  -lisabilitv,  or 
o  deiKjndants,  has  been  recorded  in  the  register,  order  'tliat 
tlK-  record    be   ren.oved   from   the  register  on   proof  to   the 
satis  action  ot  the  couit  that  the  agreement  was  obtaine.1  by 
laud  or  undue  mlluenr..  or  oth..r  impro|K.r  means,  a.ul  may 
o.kesuch  order  .including  an  or.ler  as  to  any  smu  already 
panl  un.ler  the  agreement ,  as  un.ler  the  circumstances  may 
seen.  just.  •' 

{'.>)  An  agreement  as  to  the  rcdcm|.tio„  „f  a  weekly  j.-iymeMt  by  a 
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''>Mtofcomi4Jat   t    teat  -'••'f-'f 't  as  to'the 

"    the  HUM.  payable  under  the  a'C.le  t  iv  .  m    1  '  ^'"■' ?">•'■"-•"' 

'I'e  C(M,.i,en.satio„  is  payable  from liS/  ""'  •"  "°"  ''^'  "''-"" 

ill  either  case  1„.  i.rov eVt  1  H     f    I       ^       '  ■''■  '^""'l'"'*"""".  unless, 

•such  eourtfjhall'         1       i'i    fan  1""    "T' ■■'''''  "-'""■-- "f 
J-'l,   roraMvpur,H,s^^   w   ich-i'is    w^^^^^^^^  ^-  '"»•'- 

I--  ina<le,  ai  d  als 0  L'en.  r,  1 K  fV !  A^t  authorizes  rules  of  court  to 

Jiarty  III   resiiect   uf  anv  i.r,».,.,>  i;„       1      ''*^"' "' ■'"    'h^' payable  by  any 
ll.is  Act  ii.  /be  c.ir'i^iirr  nl";:;i5  "  ''^""'''  ''  ^^"^'^-"  '"'"- 

coi;rl,:d;:^ni:'.v:rti':^i.;:'^;'p^'-''-v''^^ ""'-''  ^-'i """ 

arbitration  under  this  Act  or  to  claim  ri!,.-^  I'loceedmgs  m  an 
<m,  or  deduct  such  cos^s  fron,  the  1,"^  •  ^L'  A  T^*''  "^  ''"'^''  '^°''»'< 
reiisa,ion,  except  «ucl^unr^  n.  y  ^  "^a^efbt  U  '"""'•'"•  ^'"r 
arbitrator,  or  the  court  on  •..,  ■  Zy!^r  \     ^.  ,      committee,  the 

clainiin.co.ni^rtn'       bv  ^  """^''  '''^''  ''>'  '»'«  I*f«"" 

"-'...it^r  coL  to'be'.^dX'ihe^s^ri'^jrrT  *^ 
;rScou!.r" '-  ^"^'"'^'"  -"'  - "'« -^-^  ^  -^stre;c;;;jd  t: 

"r  which  ii  settled^  '™    ,^t  s  J  ,  t  "^^^  '''  "'  '"•l>itrators, 

-iiniittee.  all  or  any\;C  l^l^.^tS^/;;-  . -'Pl™-^  ''>'  '^" 
-in  courts  or  ju.lges  thereof,  an.l  n.av  bj-  [, !"  r  1  r  r  vfu.  r  '''''f'^'' 
whom  the  comiie-sation  money  is  :„  .^  ,,!  ^  '*■'""'■ '''"'^  '" 
'lie  order,  the  iLney  wllTb  ^r  fo  i  e.^to' 1  , '  i  r  T  "'^""-''  '""  ^"'• 
-rder  may  exclude'from   fhc^  .hH,,'^  '"'''''" '■'''''■^' •'"''J  "'^' 

i-aurapi.  (H)  of  thirsi^eJlx !   ts  sX;:u;:r/'''  r''  ^'^  'f 

hv  the  committee,  and  may  cont  ,ii    ^     1.  1.  '""'  ''M'l'roved 

Mi,.,.'eiiiental  proWsions  'n^  v  ap  ,^\  ""S""'  -";-1"'":"=»'  '"• 
■lecessaiy  or  ,L,,er  ,or  the  ptin-olls'^th;  i;:.en        '" '  """■"'  '"  '"^ 
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BUlTlSll   COLUMBIA   STATUTES. 

(1)  liEvisKi)  Statutks  (1$.  CI,  J897,  c.  (J'.t.      "The  Emi'Lovkrs' 
MAiiii.iTy  Act    :  k'c  notes  to  Ontario  Act  {hi/ra,  p.  900). 


('.')  l!i.vi>Kii  Siati;ti:s  oi-  1!i;iti.sii  Cmmiua,  IS'.ll. 

CirApTKH   58. 

Alt  Art  for  coini>euKnUti<i  the  Fuiinlies  of  I'trsuiis  kilhd  hy 
Accidiiits. 

Ur.n  Majesty,  by  and  with  tl.e  .idvice  and  consent  of  the  Lt-JHlative 
Assenihly  ol  the  Province  of  Hritisli  Cohiinbia,  enacts  as  follows  :— 

Short  TitU. 

1.  This  Act  may  be  cited  as  the  "Families'  ConiiKMisation  Act." 

Iitterpretation. 

2.  In  tiiis  Act  tiio  following  expressions,  wherever  the  same  occur. 
sliall  have  or  mcliu!'  -he  following  meanings  •— 

"I'arent"  shall   include   fathvr  and   moUuT,  and   grandfather  and 

grandniothiT,  and  stepfather  ami  stcjimuther  : 
"L-hil,i"  shall  include  son  and  daughter,  and  grandson  and  grand- 
_     daughter,  and  stei)soii  and  ste|)daughter. 

Cause  of  Action  Constituted. 

3.  Whenever  the  death  of  a  iK,-rson  shall  be  caused  bv  wron-rful 

Tlnlf^'l  *".';  t^T'"'  "'"^  *^'  "'''  "'"•'■*-•'  '"•  default  is  such  as 
uould(.f  .leati,  had  not  ensued)  have  entitled  the  iiarty  injuriHi  to 
maintain  an  action  and  recover  damages  in  resjwt  thereof,  then  and 
in  every  sucli  case  the  ,K,.rson  who  would  have  K-cn  liable  if  death 
had  not  ensued  shall  be  liable  to  an  action  for  damag.s,  notwith- 
standing the  death  of  the  i)erson  injured,  and  although  the  death  shall 
have  Ijivn  caused  under  such  circumstances  as  amount  in  law  to  an 
milictaole  olleiice. 

4.  Every  such  action  shall  be  for  the  l)enefit  of  the  wife,  husband, 
paren  ,  and  child  of  the  persoi:  whose  death  shall  have  been  so  cause,!, 
an.l  shall  b.  brought  hy  and  in  the  name  of  the  executor  or  admini- 
strator ot  the  i^Tsou  deceased  ;  and  in  every  such  action  the  court  or 
jm y  U.fnre  which  tlie  action  shall  }>e  tried  mav  give  such  .iamages  as 
they  may  ihmk  proportioned  to  the  injury  resulting  from  such  de4th 
to  the  parties  lesiKctivelv  for  whom  and  for  whose  iienetit  such  action 
siiaii  i.e  l.rought;  and  the  amount  so  recovered,  after  deducting  the 
costs,  not  recovered  from  the  defen.lant,  shall  he  divi,l«l  amongst  the 
be  nrei.Hntiun.d  parties,  ,„  such  shares  as  the  court  or  jury  by  their 
judgment  or  verdict  shall  find  and  direct,  or  as  may  be  determined 
by  the  court  uixm  motion  for  judgment  or  further  consideration: 

{.)  irovi.led  that  if  there  be  no  executor  or  administrator  of  the 
j..,so„  deceased,  or,  thvn-  k^ing  .ueh   er.ccutor  or  admiui^liator,  no 
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e  death  of  sue.  .lecaM..!  pcTM,..  have  lK;e..  hrou^'ht  bv  and  in  the 
w  «u,h  .u/i"'  '■■'i'"','""  "!'  '"''"*"i-tr''tor,  the.i  and  in  every  .nch 

the  beneht  of  the  sanxe  ,.c.rH.,n  or  pernons,  as  if  it  wore  brou;;ht  ,.. 
the  naine  ot  such  executor  or  administrator. 

(^Provide,}  also,  that  if  the  defendant  in  any  such  action  .lesires 

lactiou,  ot  the  cause  lor  vvhicli  such  action  is  hrou-ht,  he  nmy  pay  such 
n.oney  into  court  m  one  sum.  as  a  con.jH.nsation  oT  alleged  o^  ende  e 
.on.i^nsatum  to  all  iK^rsons  entitled  t:recoyer  under  this  Act  f,,  c 
wrongful  act  neglect  or  default  of  such  defendant,  without  s,*dfy" 
he  shares  into  wh.ch  or  the  parties  an.ong  whotn  it  is  to  hi  div  1  d 
nder  the  provisions  of  this  Act.     And  if  the  said  sum  be  not  accepted 

s  il  H'hT;/* '"'''"  ''^  !^.P'""'«ff '«  to  its  sutliciency,  and  the  piry 
sliall  think  the  same  sulhcieut,  the  defendant  shall  b^  entitled  to  1 
\  enact  on  that  issue. 

6.  Not  more  than  one  action  bhall  lie  for  and  in  respect  of  the  s'l.nc 
subiect-matter  of  complaint;  and  every  such  action^sl  aU  t  coi  ' 
.■.enced  within  twelve  calendar  months  after  the  de^  of  such 
^.eceasecl  person. 

6.  In  every  such  action  the  plaintiff  on  the  record  shall,  in  his 
htatement  of  cluim,  furnish  and  set  forth  the  names,  addresses  a 
.H.-cupations  ot  the  person  or  persons  fur  whom  and  .  n  whosl-  beh 
such  action  shall  be  brought,  and  of  the  nature  of  the  clain   h.  re  k' 
of  which  damages  shall  be  sought  to  be  recovered.  ^ 


(•'!)  Statutes  ok  British  Columuia.  li  Enw.  7,  1!»02. 

ClIAI'TEB  74. 

An  ^'■tje^Ifcting  Compemation  to  Workmm  for  Accidental  L>juri.s 
sujjcrtd  tn  the  course  oj  their  Emploij.uent. 

[21st  June.  11)02.] 

His  Majesty  by  and  with  the  advice  and  consent  of  the  Le-islativo 
Assembly  of  the  Trovince  of  British  Columbia,  enacts  as  folW  :~ 

lUoL'."'"'  ^'^  "'''^'  ^"  '""'^  ''  ""-'  "  ''"'^'"^^^^'^  Compensation  Act, 

.  2.  (1)  If  in  any  employment  to  which  this  Act  applies  personal 
.njury  by  accident  arising  out  of  and  in  the  course  of  the  emprvnS 
s  -^-'jused  to  a  workman,  his  employer  shall,  subject  as  hireiualter 
:Z:^:t  Si;t  t :"  '"'  ^-^-^^^  -  --r^-e  with  the  tirst 
(2)   I'rovided  that  — 

(u;  The  employer  shall  not  be  liable  under  this  Act  in  respect  of 
any  injury  which  doe.  not  disable  the  workman  for  a  K-riud 
of  at  least  two  weeks  from  earuiug  full  wag,.,  at  th.-  uurk  ;;; 
wuicU  he  wan  employed : 


i1 


».'{2 


('a\aj)Ian  Aim-i:M)|\, 


('0  Wiini  ilic  ihjurv  was   ciiuscl    In-  the   i^ersoiial   lu'sli^'ciitc   o, 
wiltiil  art  ol  tlic  <i]i|i|i)ycr,  or  (if  nhuu  iktsuii  for  wIkisc  act 
or  (iciault  till'  ciiiiiloycr  is  rcspoiisililc,  .lotiiiiiL;  in  this  Ad 
sliall  alikt   any  civil   iial.ility  of  tiii'  I'lnj. lover,  l.iit  in  that 
case   the   workman    may,  at    his  option,  cither  daiiii   com- 
pensation  under  tiiis   Act  or  take  the  same  jiroccoiinjjs  as 
were  opcii  to  him    Ixlore  the  commencement  of   this  Act- 
l>iit  the  em|iioycr  siiali  not   he  liable  to  pay  com|iensation  for 
in|ury  to  a  workman  iiy   a( cident  arisin^'  out  of  and  in  tlie 
course  of  the  emiiloynjcnt  both  independently  of  and  also 
under  tins  Act,  and   shall   not   he  liable  to  any  proceedings 
independently  of  this   Act,  excejit  in  case  of  such  personal 
negli'.'ence  or  wilful  act  as  aforesai>l : 
('■)  If  it  isiirove.1  that  the  injury  to  a  workman  is  attributable  solely 
to  the  serious  and  wilfid  misconduct  or  serious  neglect  <"if 
that  workman,  any  coiniH-'nsation  claimed  in  rcsiiect  of  that 
injury  shall  1)e  disallowed. 
(:!)  I'",  any  question  arises  in  any  proceedings   under  this  Act  as 
to  the  liability  to  jiay  comi)ensation  under  this  Act  (including  any 
<picstion  as   to   whether  the  emi>loyment  is  one  to  which  this  Act 
upplies),  or  as  to  tiie  amount  or  duration  of  comjiensation  un<ler  this 
Act,   the  (pi.stioii   if  not   settled  bv  agreement  shall,  subject  to  the 
I'l-ovisioim  of  the  first  schedule  to  this  Act,  be  settled  bv  arbitration 
in  accordance  with  the  secon.i  schedule  to  this  Act. 

ill  If,  within  the  time  hereinafter  in  this  Act  limited  for  takin" 
]|roceedings,  an  action  is  brought  to  recover  damages  indepen.lentlv  o? 
this  Act  tor  injury  caused  by  any  accident,  and  it  is  determioe.i  in 
such  action  that  the  injury  is  one  for  which  the  emplover  is  not  liable 
m  such  .action,  but  that  he  would  have  been  liable  to' pay  comiK-nsa- 
tion  under  the  1  provisions  of  this  Act,  the  action  slnll  be  dismissed- 
but  tlie  court  m  which  the  action  is  tried  shall,  if  the  phimtilf  shall 
so  choose,  |,rocee.l  to  assess  .such  comiieiisatiun,  and  shall  be  at  liberty 
to  <leduct  trnm  such  comiiens.ation  all  the  costs  which,  in  its  judg- 
ment, have  b-en  caused  by  the  plaintiff  bringing  thi?  action  instead  of 
l.rocee.  ing  under  this  Act.  In  ,iny  proceeiling  under  this  sub-section, 
when  the  court  assesses  the  compensation  it  shall  give  a  certiticate  of 
the  coiupensation  it  has  awarded  and  the  directions  it  has  <^iveii  as  to 
the  deduction  for  costs,  and  such  certiticate  siiali  have  the  force  and 
ellect  of  an  award  under  this  Act. 

(•'))  Nothing  in  this  Act  shall  adect  any  proceedin-s  for  a  fine  under 
the  en.'ictments  relating  to  mines  and  other  industries,  or  the  applica- 
tion ol  any  such  tine,  but  if  any  smh  line,  or  anv  part  thereof,  has 
l'.cn  app  led  for  the  benefit  of  the  ikjisou  injured,  the  amount  so 
iipplied  shall  be  t.aken  into  account  in  estimating  the  coin iiensat ion 
nniler  this  Act. 

3.  (1  )  IVoceedings  for  the  recovery  under  this  Act  of  comiiensation 
Jor  an  injury  shall  not  be  maintained  unless  notice  of  the  accident  has 
been  given  .-is  soon  as  iiractical)le  after  the  happening  thereof,  .and 
betoie  the  workman  has  voluntarily  left  the  employment  in  which  lie 
was  injured,  and  unless  the  claim  for  compensation  with  resjieot  to 
Biich  accident  has  been  made  within  six  months  from  the  occurrence 
ot  the  accident  causing  the  injury,  or  in  case  of  death,  within  siv 
liionths  Irom  time  of  death:  i'rovided  always,  that  the  want  of,  or 
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iiiiy  (Icftri,  (H  inncLurarv  in,  such  noticf  shall  n.,t  l.c  a  liar  t,,  t|„. 
iNamU'nancTnl  micIi  pn.ao,lin-s  if  it  is  tomi-l  iu  the  ..nieTcliir's  r„r 
swthnsrtlu.cla.n,  timt  the- c.npioyer  is  m.t  projudiml  in  liis  .iofonrc 
!•>  the  want,  .l.foct  nr  inaccuracy,  or  tliat  siuh  want,  .Icftct  or 
iiiacciiracy  was  owaswiue.l  by  mistake  or  otlior  reasonable  cause 

-  -Notice  ,11  lespect  of  an  injury  umler  this  Act  shall  -ive  the  name 
a  M  a.hlress  ot  the  iktsou  injure.l,  an.l  shall  state  in  or.linary  lan^ua-'e 
th..  caus..  ol  the.  injury  at.l  the  date  at  which  it  was  ..ustaine-L  aiTd 
s  mil  Ix..  serve,!  on  the  employer, or,  if  there  is  more  than  one  enn.l  .yer, 
upm  one  of  such  employers.  '     •'     ' 

(••J)  The  notice  may  be  served  by  .leliverin-  the  same  to  or  at  the 
msi.k.nce  or  place  ul    business  of  tlie  person  on  whom  it  is  to   l« 

(4;  The  notice  may  also  be  served  by  post  bv  a  re-istcrc,l  letter 
mldress..,!  to  the  jK-rson  ..n  wliom  it  is  to  Ik-  serve.l  at  his  last  known 
plar,.  of  residence,  or  i.lace  ot  business,  and  if  served  bv  post  shall  1« 
denied  to  have  k.en  served  at  the  time  when  the  letter" containin-'  the 
same  would  have  been  delivered  in  the  ordinarv  course  of  post  ;  and  in 
provin-  the  service  of  such  n.,tic<.  it  shall  be  sufYicient  to  prove  that  the 
notice  was  i)ro|.t>rly  addressed  and  reuistere,!. 

(a)  Where  t  he  employer  is  a  bo,ly  of  ,«rsons,  corporate  or  incorporate, 
the  notice  may  also  be  served  by  .leliverin-  the  same  at,  or  by  sendin- 

'  r    if'tlTere'l?  ""^''''"'^  '""''  "^t'''"^  '"  '*>«  ""?'">•«■•  '''•  '^0  office^ 
bndv  "'"'  '    '"'^    "'"'    "*'   ^^^    "^''''''    "'■   '*"'^^>' 

viol;  ^^f  .l'^  *'"•'  ^y'^^'u^'y-General,  after  takin-  steps  to  ascertain  the 
Meus  of  the  employer  and  workmen,  certifies  that  any  scheme  of  com- 
l«nsation,benetit,or  insurance  for  the  workmen  of  an  cmplover  in  anv 
employment,  whether  or  not  such  scheme  includes  other  employers  and 
their  workmen,  18  on  the  whole  not  less  favourable  to  the  general  bo.lv 
ot  workmen  and  their  dependants  than  the  provisions  of  this  \ct  tlio 
employer  may,  until  the  certiticate  is  revoked,  contract  with  any  of 
those  workmen  that  the  provisions  of  the  scheme  shall  be  substitute.1 
for  he  provisions  of  this  Act,  and  thereuiK.n  the  employer  shall  1« 
liable  on  y  m  aceor.lance  with  the  sclieme,  but,  save  as  aforesaid,  this 
Act  shall  apply  notwithstanding  any  contract  to  the  contrarv  made 
alter  the  commencement  of  this  Act. 
/-/.  'i'.lie  Attorney-General  may  j,'ive  a  certificate  to  exiare  at  the  cn.l 
ot  a  limited  perKvl  not  less  than  five  years. 

(••i)  No  scheme  shall  be  so  certified  which  contains  an  obligation 
uiH.n  t he  workmen  to  join  the  scheme  as  a  con.lition  of  their  hirrn-' 

(4)  11  complaint  is  lua.le  to  the  Attorney-General  bv  or  on  liehalf 
ot  the  workmen  of  any  employer  that  the  provisions  of  any  scheme 
arc  no  longer  on  the  whole  so  favourable  to  the  general  liody  of  work- 
men of  such  employer  and  their  .leix;ndants  as  the  provisions  of  this 
Act,  or  that  the  provisions  of  such  scheme  are  being  violated,  or  that 
the  scheme  is  not  Wing  fairly  administer^,  or  that  satisfactorv  reasons 
exist  (or  revoking  the  certiticate,  the  Attornev-General  shall  "e.xamine 
into  the  complaint,  ami,  if  satisfied  that  go,Kl  cause  exists  for  such 
cerMrir'e'  ""'*'''*'  ''"'"  '"'"^*'  "^  complaint  is  removed,  revoke  the 

1   i^'?\-^^''",'"  ■■"  ""'""-•'if^-  '•-  "vokoi  or  expires  anv  moneys  or  securities 
hcl.i  lor  the  purixjse  of  the  scheme  shall  Ik;  distribute,!  as  may  !« 
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■wi.   ,u'..l    K.lw.rn   1,0  ,.iMi,l,,v..r  aii.l  workm..,,,  .,r  as  may  Ik-  .Idcnninoa 

(..)  \\   „..„.v..r.  sW„'n...  I,as  l.TMctMtilkMl  as  alnrosHi,),   t  sl.all  Ik^IIic 
.  uty  ...  the  c.,Mi,l.,u.r  to  a.sw.r  all  mkI,   inquiries  a  .,1  f,.rnish     11 

z^Mu:z;;:ois' ' ""'"■ - >  '"■  -"'-  -  -1--  i^y 

5    Wluw,  in  an  n,,,,l.,y,„,,,t  to  whicl,  this  Act  ajiplies,  the  uiaicr- 
ak.rs  as  luTcnatUT  .l,.),,,.-!  rontra.t  with  ai.v  i.Ts,,,,  f..r  fl  c  exec     i  ,„ 
by  or  ,„„..,■  s,Hl,  c,M,.r:„..o,-  of  any  work.an.r.ho  u,uU.rtak..rs  wm 
surh  work  w.Tc.  oxn-.tc,!  l,y  work.non  i,Mn.r,liat..ly  ..n.plovc.l  I.v  t£  , 
«•  h:,>l..  to  i.y  co,,,,«.nsa.i,.„  „„,1,,.  ,i,is  Act   to  thosc'worknu',     ,' 
ns,,,..-    ol  anya.ci,l..,„  ans,,,^  out  o|a,„i  i„  the  cours.M.f  their  ell  ,' 
nc,,.,  the  „n,|,.r.ak,.rs  shal    he  hal,lc  ,o  ,,ay  ,o  anv  workuK'n  en     oved 
n  the  exec.t,,,,,  of  the  work  any  co,M,,eMsatio„  wi,ieh  is  ,.ayahltM?,   J 
^^.|  kn,a,,  (whether  ,.,„  er  this  Act  or  in  respect  of  i^-rsonal  t.c.li'Vt  ce   r 
v.i  niae    .,„  e,.n,ie„tly  ,.f  this  Act)  hy  nneh  cotltractor,  or  w.mld  h^ 
•v.  paNahe  it   such  contractor  were  an  en,,,Iover  t,.   wh on.    this  Ae^ 
n,.  .hcs:  lVov>,lc..l  that  tl,e  nn,h.r,ak..ts  shall  h:.en.ith..l  to  hoi    lem,  i 

e,l  hy  any  othor  i,e,son  who  wouM  have  heen  liable  i.alet.en.lo.  t  y    f 

^fson  f:*r'-,l  -''^."""  -^1-1'  >'"t  aiTly  to  any  cun.ra'ct  wif     Ly 

K.xn  for  the  exec,. Hon  hy  or  ,„„kT  s„ch   contractor  of  anv  work 

uch  .s  tnereiy  ancillary  or  inci.h.ntal  to,  an.l  is  no  part  of,  or  'proem 

m,  the  trade  or  hnsuiess  earned  on  by  stich  nndertakers  rcs,Wtively 

e.  -Wlure  any  employer  hecmes  liable  mider  this  Act  to  pay  com- 
]K,„sat,on  ,n  respect  of  any  accidont.  and  is  entitled  to  any  ,mf  m 
t.suters  ,n  tespect  ol  the  amount  dne  to  a  workman  under  such  liabihtT 
then  m  the  event  of  the  employer  heconting  hankrupt  mikin"  m 
ass„nM,ent  tor  the  henefit  of  his  creditors,  or  .nakin/a  c  n  o'ltL  o 
arra,men,ent  w.th  h.s  creditors,  or  if  the  en.j.loyor  i«  a  co,np„o'  of  "he 
CO  „j,any  havm,.  commence.1  to  he  wound  up.  such  workman  slfal  have 

J,  1^0  o.  trV'""'  "','■  '""'  "'^^T-'*'''  <■"'•  tl'""">-<'"tsodue,and  a 
J.  d,^'e  ot  he  Supreme  Court  may  direct  the  insurers  to  i.ay  such  suiu 
...to  any  char.ere,  hank  of  Canada  in  the  name  of  the  rejisL  f  sue 
court,  a.,.l  order  the  same  to  he  invested  or  applied  in  acxordince  wi 
the  provisions  of  the  tirst  schciule  hereto'with  reference  to  the 
it.vestmet.t  in  anv  chartered  hank  of  Canada  of  any  sum  =dlo.t o.l  as 
cnmjH.nsation,  an.l  those  j.rovisions  shall  ai>ply  a.cordiu-ly. 

7.  Where  th^  injury  for  which  comiKM.sation  is  payable  under  this 
Act  was  ,.au^,.d  under  .ircunistances  crcatin-  a  legal  liability  in  some 
persnn  other  than  the  employer  to  pay  .lamages  i,r,es,Kx.t  hereof  te 
workman  may,  at  his  opt.on,  ,,roceed, either  at  law  ag.- inst  that  pcrso.? 

otecnver  damages,  o-  against  his  einp..,yer  for  compensation  unde 

this  Ac,  hut  not  against  both,  an.l  if  con.pensation  be  paid  under   £ 

«lrson   '  '•■'"■''"^■'•■'  '''"^'  ^  ''°''"*-"'  •'^  ^-  i>"l".nniHcd  by  the  sai.l  other 

8.  (1)  'i'iiis  Act  shall  ai.ply  only  t..  employment  hy  the  un.lertakers 
a...  hereinatter  defined. on  or  in  oralK,ut  a  railway,  factory,  .nine,,,  ar,v 
or  eng  i.eeni,  • -.ork  ;  an.l  to  employment  hy  the  un.lertakers  as  he  e- 
after  dehn.-d  ,.r  it.  or  alH.ut  any  huil.ling  which  exceeds  forty  eet  , 
heigh  an.l  is  either  being  cnstructe-l  or  ro!,aire.l  hv  means  ..fa 
.-.allul.h.cA  or   h,.m^^  .h.m..lisho.i,  or  on  which   machinery  .Irivon  hy 
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i);j."j 


htoiiiii,  water,  or  ntliur  iiu'cliiiiiiciil  (khvit,  is  liciiii;  iiseil  fur  tlio  ipurposf 
urtliocDiihtructioii,  rcjiair,  nr  ilciiiolitioii  tlicreuf. 

(1^)  In  this  Act  - 

"  Jiiiihvay"  lufiinH  ;i  ruml  owmd  liy  ii  priviitc  [icisoii  (ir  jitiblii'  coui 
paiiy  on  which  carriivj;cF  run  nvcr  metal  rails,  and  sliali  iiicludi' 
railways  or  tramways  Dpcratcd  by  electric  or  other  |mwcr  : 

"  Factory "  means  a  hiiililini,',  workshoi),  or  plate  where  goinls  are 
manufactured,  and  includes  njills  wIhtu  njanufactures  df  wood, 
llour,  meal,  iiui|i  or  other  substances  are  bein','  carried  on,  also 
smelters  where  ujetals  are  sorteil,  extracted  or  operated  on  ;  every 
laundry  worked  by  steam,  water  or  other  mechanical  power,  anil 
also  includes  any  .lock,  wharf,  <|uay,  warehouse,  shipliuildii]:; 
yard,  marine  railways,  where  jjoods  or  materials  are  iK'in;;  stored, 
handled,  transported  or  manufactured: 

"Mine"  means  a  mine  U>  which  the  "Coal  Mines  Regulation  Act  " 
and  amenrling  Acts,  or  the  "Mineral  Act  "  and  amendinj,'  Acts, 
IT  the  "  Placer  Mininfj;  Act  "  and  amending  Acts,  apply  : 

"  Engineering  work  "  means  any  work  of  construction  or  alteration 
or  rejiair  of  a  railroad,  harlM.ur,  dock,  canal  or  sewer,  and  includes 
any  other  work  for  the  construction,  alteration,  or  repair  of  which 
machinery,  driven  by  steam,  water,  or  other  mechanical  power, 
is  useil : 

"  Quarry  "  means  an  oiieii  cut  from  which  rock  is  cut  or  taken  for 
building  imrposes: 

"  Undertaker,"  in  the  case  of  a  railway,  means  the  railway  company  ; 
in  the  case  of  a  factory,  ipiarry,  laundry,  smelter  or  warehouse 
mians  the  occupier  or  operator  thereof;  in  the  case  of  a  njine 
means  the  owner  thereof,  and  in  the  case  of  an  engineering  work, 
or  other  work  8|iecitied  within  this  Act,  means  the  person  under- 
taking the  construction,  alteration,  repair  or  demolition  : 

"F^mployer"  includes  any  body  of  persons,  corjwrate  or  incorporate, 
and  the  legal  jiersonal  rejiresentative  of  a  deceased  employer: 

"Workman"  includes  every  person  who  is  engaged  in  an  einj)loy- 
ment  to  which  this  Act  applies,  whether  by  way  of  manual  lalKiur 
or  otherwise,  and  whetiier  liis  agreement  is  one  of  service  or 
apprenticeship  or  otherwise,  and  is  expressed  or  imjilieil,  is  oral 
or  in  writing.  Any  reference  to  a  workman  who  has  l)een  injured 
shall,  where  the  workman  is  dead,  include  a  reference  to  his  legal 
personal  representative  or  to  his  dejiendants  or  other  person  to 
whom  comjiensation  is  payable : 

"  Dei^endants  "  means  wife,  father,  mother,  husband,  sister,  brother, 
child  or  grandchild,  provided  that  they  were  wholly  or  ]>art  de- 
pendent upon  the  earnings  of  the  workman  at  the  time  of  his 
death. 

(3)  A  workman  employed  in  a  factory  which  is  a  ship-building  yard 
Fhall  not  be  exdudeil  from  this  Act  liy  reason  only  that  the  accident 
arose  outside  the  yard  in  the  course  of  his  work  upon  a  vessel  in  any 
dock,  river,  or  tidal  water  near  the  yard. 

9.  This  Act  shall  not  apply  to  persons  in  the  naval  or  military 
service  of  the  Crown,  but  otherwise  shall  a])ply  to  any  employment  by 
or  under  the  Crown  to  which  this  Act  would  apply  if  the  employer 
were  a  private  jierson. 
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'■""WMoncc.na.nt,.f,l.;.:I.x'.'';;  ''^•'^■"'""^''-m  tl.Toor  wore  «ivoM  ,.t  tl'o 
11.  The  Act  .hall  .o,^.,^,,,.  ,,„„.  „,^  ,.^^,  ,,^,^.  ,^^  ^^^^^^  ^^^^^.^ 

I'liisT  SfiiKnci.i;. 
'*i«A'  a,>,/  ( -undilions  of  i  'omp^„s„tn,„. 

liis  earniti.'K   in   .1     -  1""  <i(Mtl,,  a  sum  cjimI  t„ 

'luri-'Xr  1.  .'t  a't'x^T'  r  "'•;  ''"""  "'i'"^"- 
Mnunfone,l.,„sa,i,  Ilhr'Vl  li'"*''  ^'T  '"'"'■"•  '"•  *'"-• 
i-«cT,  but  n„t  v^.,^{^^:^'^Zl^'^'''''''''"T'''^''' 
'""Hlrcl  ,l.,liars:   I'n.vi, IM  H,.     H  '"'"  "'   '""''•''' 

im;".ont.s  ,..a,l..  unX  ,  lis  '  ,  ^h.aTZ'*  rV''''' '  T'^' 
Mich  sum.  an.l  if  tl„>  kmLh   of    l...        i        '.'•'''""'''l   Ooin 

by  .he  sai,l  en,,.lo..'  1."  ,1,  '  J;',V'"''r'''''''7'''^'"* 
years,  then  the    imnnt,    ,  f  i  •  •  "'""  ""^  *''■>"'  ''"-co 

three 'years  ^idir    1  i  t  l"Tr'':-'''""f  "^  -"• 
weekly  eurninfis  .lurin.' trner  ,,     f  .  •      '!"''?  '"'  ••''■^■'■"^'« 
,  un.ler  the  said  em,IluvtV'^"'''''''^''''''^'^'''''''^''U'^'y.ne^ 

at  the  ti^eTS"whC.V    '*"'^™'  "P""  •'!«  ^^'r.iinjis 
case  the  an.ount    .a tb    'u  . t    i:;"',";''  ':''^«'"""^'  "'  ■■'-^• 

•letonnincl.  on  ar/,i,r;uL;/:  „      '       ,  Ac^"":';'''/'  '"■•'^';''' 
and  proportionate  t.  the  injury  Tl  t^' ^^^i:;:-;::;^ 

^''  ''n::,iS^attj;::i^rS^£.flr.;:r"""'";-  ''^j'--  ^-^  ''<« 

<ioIlars.  ""•''•  ""'  «xcee,iing  one  huii,ir,.,l 

;»ft.'it:^:k;;'^Urssts^^^^^  

then  for  any  less  periodd.rin  J  vhiST,.?     !'"  "".'I''".^-^'-'-  b"t  it  not, 
"t  the  same  omplover  s  c    w.^w  '"  '""'  '*''"  "'  *''«  "'iplovment 

I'rovi,le.l  that  the  otal  amorrm  d  T""''''  ""  •'"  '•■•''^^'*^^'l  "="  ''-'1-" 
xuch  total  or  partia  ,^^n"itnl  l''*'''''H"''''''^  i-jurv  causin.^ 
l">n.lre.l  .lollarl  "'"P''<='ty  ^''all  not  exceed  tl„.  s.nn  of  fifteeS 

).aa;^  ^''^*'^- 'Sw2'T,r2,^:;^:r;!'  ^^«"^''  ^ '"  ^ 

«^i"un,,sof  theworkn>an  bcf.,re  tl  c^aS.t  ,!]    ,''  '""""""  '''"^^y 
Which   he   IS  able  to  earn  ifter  fL    ,  '  "  ''Vf"^'"  amount 

alter  the  acc.M.-,,,,  a.,,!   to  any  payment 


^m 


Hiinisii  (hi    mhia. 


!»;;7 


from  il,-'  eiii|,I,,vci- 
opacity. 


r".'i«|'<(  t. 


■luy  |'r'.(ci.|iii;; 

U'   MIN|,(.t„|,.,|     I,,,!,"] 
Ili.lllc     lo     flic 


"'■'   IxiMg  «a-,.«  which  h..  may  rcc.vc 

'''.',''\l'.'l'''V<l''ri''«thc,,cn,.,l,,fhi.si,, 

■""'  ''  '"•  >«'»"nhcH  to  ^n|,,M  '     'r  ;  ■""'  '"'"'  ''>  "'^'  <'"'I'luuT, 

--|crunKActM.jL:;i^,:;^;  ;rx:t;i;'''''' 

''M.I.  .■xaininution  takes  plate  ' 

.-"''ir.i:^::;;i.Jit^     ;»,.,..,„„„.,  .,.^^„ 

r.Tri'.svMtativc.  t,.  „r  i„r  tl,,-    ..i  lit        1      'i        '■''"*  ""  '"^'"'  J^'^^"""' 
'".i.ic  to  the  Ic'ml  1,1,^,1  r.  •"  ""',  ''MK'n^'o  .T.'  .iuc:  an,i  if 

thi.s  Act.  "qtM.lants  oi  otl„T  |  cis..„  ,  utitlcl  thereto  uM.ler 

•••  Any  question  as  t.,  -v 
rayable  to  each  .:epen,lant, 
I'y  .•iiliitraticn  un.iei- this  A 

;..™-l':/:;w;S'i;Lr:;rr  ■;-.,;;•■;  ;i; ■ >■  '«• 

lliereto,  as  n<'r.o,l.  or  .,K  order,.,!  W  ,      ^  """.  "'   "'"■  h''--"'"  <ntii„,l 

7.  Any  .u.  i.";'rt"e/.rt  ~r;rH'''''''"''"''''-^''''^- 
•rbitrat.ir  to  l«.  i„v...,..i  ...:.;     •  ^ '^  '  "'  '^^'' .''>    »'"'  i'"inmittee  or 


"'  [x  ii  'leiK-nilant,  or  as  to  the 
''■all,  m  (lelatijt  of  a.^rcineirt,  I , 


anioMiit 
Kttlcl 


■■I  11..  s„,,'r,„,e  ,•„„„  i„j,i  ':::;::^  '»;.t,;';; »-'«  I'j  >i»  n.gi.,„„ 


nilttee  or 
'"■  ill  I'nrt,  in  the 


«     4„.         r  '""  """"'  ■'"'  re^'istrar. 

sHf  for  examination  to  one  of    ho  nln..  j         '.•  •''  '""^^  ^"'""'t  »'«"'- 
>l.c  purp<,ses  of  this  Ac^^    LtioS'  1''  P'  '''''r'^"^  •"•• 

A't.an.l  the  certificate  of^htinnri         .'^?-'*'  ""''  «<^''^''1>'1«  to  this 
'"■  th.'  workman  a        .  H  ,    "  ,f  ti     '^"'  I'"^""""^''-  ='«  •"  the  condition 

'iiti"...     'nheworkn.a/.'r^osMo^tZlTimsdVt'""'!'''''''^^^^^ 
tion,  or  in  anv  wav  olw ."'.'"". '.'""^'^'^ '"  •""'<''  Manin.a- 


stich  weekly 
'J    has    t.ikeii 


!■>> mints    shall    Ik.   sus,H-ndc.l   until    such   exan.inati 

tii'emKi:;-.rt^:e  w'rkm','"  '?"'""^  i^^  "'^'  ^^-i"-'  -••-  -f 

'lie  amount  of  ptv  u .  ,t    hal"    n  def^  "'axmnnn  alH.ve  j.rovi.led,  an,: 
arbitration  under  H.is  \ct        '  '^"'"  '"  "-"'''""'■".  b."  settle.!  hv 

.■.-sS';zK  .^ir  il-h/;ii^:'rr'r  '^^"  ^""'r'-'  '^^  -*  >- 

'Ton  bt.halfof  theemnloter  ll  r  7        ,'";'■ ''  ,""  *''*^  ''I'l'lication  hv 

-.;..  to ,.  settled.  ^'S;[; ::  ali^Ze  t  r  ::.'::^;^;;';:^^";?'i' 

Act.and  such   uiiiiisuinmTvln.or.nr.  i  i     Ii   '     --ition  t,!rk-t   this 

.<.  be  invest.,  or  .^bei^^S;;!' ^^^ii^^tri: S"  ""'•"'^'^^^'^ 


iiofi 
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II.    A    wnily    imnuMI    ..r    a   mim,    y.n.\   l.y    way   ..I    n,lnm,t,u„ 

I   T'I'u  '""   '"'  '"'"■''' '""'-  ^'-'-""1.  <l.u'....l  .,r  at..'|„.,| 

.U hull  M,.t  pHHK  t„  ;,ny  ..tlur   (kTm.,.    l,y  „i„.,:.ti,M,   ,„■  h.w,  „„r  ^l..li 


iiiiy  liiiiiii  \k<  (ict  cll'a-aiuht  thi'  s.inn 


Sl:((INII    SCIIKIMI.K. 


r  fs 


Thf  lollc.wii,;;  j.rMvi»ians  sli.ill  aj.ply  (.„■  M-ttlin-  mmv  lualtrr  whi.  Ii 
miller  tliis  Act  i>.  to  Ik'  .-cttlccl  |,y  ai  bitiatinn : 

I.  If  any  (niniiiitlfc,  ripri'soMtiitivc  ..f  an  I'lniilcvcr  aii.l  his  worli- 
imii,  cxihtK  vMlli  |M,wi'r  t<.  wttic  matters  iiihler  tliisA.t  in  the  ea-e  of 
the  eiii|.luyer  an.!  wi.rkiiiei.,  the  matter  shall,  luile-s  .■itl,er  paily  uhjoets 
l.y  iintiee  in  writiiif,'  sent,  to  the  other  partv  U'lore  the  munnittr.' 
meet  to  eonshler  tiie  matter,  U-  H'ttle,!  hv  'the  arbitration  of  such 
•  ommittef,  or  !«•  leferre.l  by  them  in  tiieir  .iiseretion  to  arbitration  •,, 
liereltiatler  provichii, 

-.  If  either  ].arty  so  ohjeds,  or  there  is  no  sneii  eonnnittee,  or  the 
eonnuittee  ho  relers  the  matter  or  fails  to  ..ctth'  the  matter  witliin 
three  months  Irom  the  .bite  of  the  chiim,  tiie  matter  shall  U-  settie.l 
by  a  wiij;le  arbitrator  a-ree,!  <rn  by  the  parties,  or  in  the  absence  of 
a'_'rwment  by  an  arbitrator  apiH,inte,l  bv  a  .lu.l^e  of  the  Supreme 
«  onrt,  aeconiiii-  to  the  proi^ediire  prescribed  bv  reniihitions  made  bv 
the  l.ieuteiiant-tiovernor  i!i  ConneiL 

.'i.  Any  arbitrator  a^^-inted  by  a  Jii,lji;e  of  the  Supreme  Court  Hball 
lor  tlie  piiriK)ses  ot  tliis  Ael,  have  all  the  powers  of  a  .Jiidjie  of  the 
bnpreme  ( 'oiirt. 

4.  An  arbitrator  may,  if  he  tliinkn  tit,  subinit  anv  question  of  law 
for  the  decision  of  a  .ludge  of  the  Supremo  Court,  and  the  dceisioi,  of 
the  .lii,i;,T,.  on  any.inestioii  of  law,  either  on  such  submission,  or  in 
any  case  where  he  himself  settles  the  matter,  under  this  Act,  shall  b- 
final,  unless  within  the  time  and  in  acc(,rdance  with  the  conditions 
prescritK|d  by  the  liules  of  the  Supreme  Court,  either  party  aian^als  to 
the  l<ull  (ourt;  and  the  arbitrator  appointe.1  by  a  Jud.'e  of  the 
Supreme  Court,  shall,  for  the  purpose  of  an  arbitration  undei"this  Act, 
have  the  same  jiowers  of  procuring,'  the  attendance  of  witnesses  and  thj 
pr.Kluctiou  ol  d.ic'uments  as  if  the  claim  for  comjHMisath.n  had  l)een 
imule  by  writ  of  summons  in  the  Supreme  Court. 

5.  'I'he  said  re-ulations  may  make  movision  for  the  .ippearance  in 
any  arbitration  under  this  Act  of  any  partv  by  some  other  person. 

t).  Ihe  costs  of  and  incident  to  the  arbitration  and  proceetlin-'s 
connecte.1  therewith  sh^ll  be  in  the  discretion  of  the  arbitrator  The 
costs  shall  not  exceed  the  limit  prescribed  by  said  rej;ulatioiis,  and 
slia.l  be  taxed  in  manner  prescribed  by  said  lenuhitions. 

7.  In  the  case  of  the  .leath  or  refusil  or' inability  to  act  of  an 
arbitrator,  a  Judi,'e  of  the  Sii]ireme  Court  may,  on  ai>nlicatiou  of  any 
jiarty,  appoint  a  new  arbitrator. 

H.  Where  the  amount  of  compensation  under  this  Act  shall  have 
iH-en  ascertained,  or  any  weekly  payment  varied,  or  any  other  matter 
decided,  under  this  Act,  either  by  a  committee  or  by  an  arbitrator  or 
by  agreement,  a  memoranduin  thereof  shall  be  Bent,  in  manner  iHe- 
scriU-.l  by  s:,i,l  i,M_'iiiations,  by  tiie  said  committee  or'aibitr.itor,  or  bv 


M.WITOHA. 


!K!!» 


10.  Any  Miiu  i.«ar,U.,l  as  .  „iiii.,.iiNilioii  ►liall  Im;  mj,!  „n  tl.o  riwipt 
I'f  the  iMTHoi,   to  wliiMii  it  JK  |.rtval.Io    •■  •  -  I  •"    "  "I*-  ncu].! 


.'  uiiik-r  any  ayreciiifiit  or  award, 


-r  ...clam.  a  I,,.,,  „„,  .„•  ,l,.,l,at  any  n.n.mnf  lor  ro.ts  fron    th,-  h     i 
H  .,„  awan  ,.,1.  ,.x.v,.i  m.,!.  s,„m  a.  .nav  U.  avvanh-i  l,v      .  ar      rat 


'•iil)j(it    to   taxation   and    to   tl 
rr^iilatioiih. 


-  -    iwanU'il 
Hialc   of  costs   jir<'scribeil   liy  naid 


HWU 


MANITDHA    STATUTKS. 
(1)  ItKviiiKi)  Statitks  ok   Mamtoiia,   l;i02. 

t'llAlTKR   31. 

'*"  iLv7r«r''''^  <-o>ni^nsation  to  FamiUrs  „f  Pcrmm  Kill,. I  I,,, 

Ills  .AIajk«tv   by  and  with  the  advice  an.l  consent  of  tl...  Legislative 
Assembly  of  Manitoba,  enacts  as  follows  :—  i^ioiM.itivi 

//ifci'pfetalivii. 
1.  In  this  Act,  unless  the  context  otherwise  requires  — 
(«)    Iho  exi.ressioM  "parent '•  includes  father,  mother,  grandfather 
grandmother,  stei.lath.T,Hte|.niother;  and  ,  o  ."mi.iincr, 

(4)  The  expression  "child"  includes  son,  daughter,  -randson, -rand- 
daughter,  steiison  and  stepdaughter.  "",.^>.»nu 

Actions  fur  flanni'jrs. 

fu      ct      et;lect  or  default   a.s,  if  death  had  not  ensued,  would  haw- 

.f  death   had   not  ensued  shall  ^  Ui;  :oV:i:^tlXj:!:: 
notwithstanding  the  death  of  the  i«rsou  inj.ire.1.  '■'"'a^es, 


.'Mo 


<'a\.\iii.\n  Api'fadix. 


r.« ! 


-  n,,.s..,,.  .„.,  shnii ...  ,,n,„„,;  .^ il;;,,'-  r  v  z  ;;•':■  'z:r 

l".r.i.m...|    ,„   ,|,e   injury  .•...ulliM,^    tV ,r      .  S/     ^'  .  '  \  ;'■ '• 

4.  In   case   tlicrc  Ik   nn  vxccnU.r  „r   a.iM,inistial..i-   of   the   ikts,,,, 

^.'n  ";.  1    i:"rn,i'r  :>;■;■;■' i", ""  ■ •■■  ;"■ "» ■■»""•' '  ° 


(L')  Hhviscd  Statltks  ok  Maxitoha,  IHOL'. 
C'liAi'icii  ITS. 

.(»  .(,/  f.,s,,;,n    l'„„q.j„Mli„„  to    Wurhn.c,  n>  ml.ii,,  ,;,..< 

i^.'^SfiH,,;:;;:;:,':;,.!'.'-"'- "■  '""'»■  "ti-- «■.*„„,,•,  c 

lull  I iintntiii),. 
2    In  this  Act,  unless  ii„.  context  otiuMwisc  ■•.mmos  _ 


i-^- 


3Iamtoiia. 


U41 


<"o  inches  i„  t  /i  kus    1      ;'i         '1         'jiff '!»'' "f  ""t  )^'''«  than 


nV/c/j  Workmen  Entithd. 
3.  Whcru  jK.Ts„nal  injury  is  catiscl  to  a  workman.-  - 

injury  was   b,        1   t  f.  '^f  .  ?  v'^  ''■"'■'''"'"'  "'  *'"'  '"'"'  "l" »''« 

r4^ted  rJou,  r  t^;,;::^::cLf  :'or''""'  ^^""^  ^"•^"  ^^-y 

.•n.piover/or    n  obe  li  n  J        "•*'^'>'"f  »"  the  rulc-s  or  by-laws  of  th.. 
r,1  lU-  ;.T         V  authority  ot  the  eiHp  oyer  in  tiiat  beh-  II-  ,;,• 

tl.e  workn>an,  or.  in  cj.   I  ^  nfury  rlhs   "1^^,   H  T'"\  ""'"•^-\' 
rfiiri'st'iitalive  of  tlic  wnrL„  „t    ^  ™suit.s  in  .leatli.  the  legal  persona 

virtue'  of  ch.trip,y    „:'','•'   ri.'"''''''V"«  '""'  ^on.pensation  by 
l!tO-'.  known    .H  "  \  ,  "v  ,  ^''■^'■'"'''   ^'^'ut^-'x  of  Mauitoha, 

Persons  Kin  a  by   V.    .^-''r'^'f',""  ^'","'1'^'"^''''""   t"  ^'''n'ili-  •' 
ti'-n  an.l  re    eaies   .  A   ,      ',1  ""'''  *'''"  ""'"^  ■"'"''*  »f  conij^-nsa- 

M.rfa.e  of  ,1  e  ,:    1  ,'      J  ;,::,"^'V  '•^■'°"   "^  «""^'^'"t  l"--iglit   from  the 
least   seyen      et   l»,v  ""^  '"'  "'*"    ""''   •^'•^^"'"  l'e'»lway   of  at 

nnmi:"  r,,."^:  !;;;;;.'  ^,';'l'   f   •'-   l.i«l-t    freight    cars  then 
inen.b.rs:  „.  ''""•'>••""'   ""•■  '-o^on.  ol   such    lower    Uwns  „r 


'M'J 


('aNadian    Al'I'KXDlX. 


1.1. 


I'uckinj;;  ,„•  '^-^  "'■'"  "U'  iiahes  aiurt,  not  Lcing  (ill,.,l  i„  with 

>"•  "tiler  rail  intorvenos  .^  ^  '      "'.V  1*  "Y  ""'"■''  ^^"'!.'-'-"l^  where 

Mwurters  of    ,      ,'  |   o    n.or.   ,'         r'*  "  '■"'^'''  ''■^''  "'^"'  ""-'  ""'I  "'rtr- 

re..ct. .  .r  a,.,  ;,Ar;c;i --  S;e';s;;-:st^j-f 
c<.^.u:;Sr;S;tt^'S:^' '  ■"•'^  ^'"^  -^^' '-  ->•  "^'-^  ^^ 

••^.ses,  that  is  to  «,y  _      "     '  '  ""*  ^"'I'ioyer  m  any  of  the  foUo^vinL; 

.i.Sn';:iijr^^:?£^;:,fc:;'i^^-'5^...  "--^  ^"^  ■'^-^^ 

"Win-  to,  tlie  ne-ii.ren,e  nf   'l       ''■"',""f   «=<-'"  •ii'^Cuvere.i  or  renie.iied 

.^.■rviceoi-,iK.  .,i"\  ";"?'f^  -*"-^""^  l"-"«""  in    the 

•I'at  the  wav8     Zks    n  '"'', ''-''  '"'"  ^'t''   "'^' ''"ty  of  seein-' 

00    Una:"*,      S:;;,   rt';?,;::  .-  -t  were  ,»  ..op...  eo,^itio„;    '" 

instru.tion.  thereiu  n  Xne  I  ■',  .  .'  . '"  "."'  ''"'"''  ^'y-'^'^^-*  •'■• 
1-.  be-eu  u,,,,rov  ^;  ^  T  •  ';  i::;^"  "'■"  ^^■''-'--  ''  -!'«  ■"■  by-law 
eitla-r  by  the  Lieiitenint  (i.  ver    '"'■''l'    ''  ^'^•^   I'f"I'^'r  rule  or  by-law, 

Jlauitol,/M,runi,e  Pa    il/,^    '',?*   "i'y.'^'f  ^-l  'I'e   iA,d.slatnre  of 

tl..'I.ur,«,sesof      ^vJ'i    r         "'  "   ^   ■'"  '""  ^"^  '''''■"*•"'  '■'"• 
('•    I.   anv  ,  ,1   wi:,,^  ,'  ""l"-"l'<-'r"r  .lefective  rule  or  by-law  • 

""IxTi-.r  to  i,i,o.elf  in  th..  s...  vi  ,1       ""■  »'>iil.loyer  or  .some  i>er.son 

iH-iij;eUee.        '  »"lt.in,   alrea.ly  knew  ot   tlie  KiiJ  ,left-cl  or 

.-:Jl::;;n::;;r.::';;i:;;i-'-;;;;;  ----hie  .....ler  this  Act  shan  not 

'•amines,  .i,„.in„,i,.„,,^,„'^,."""'  ,.''''  ••'•|i"valent  to  the  estimate,! 
-t.ae  .nule  n,  Ul  li^-  ^  !r"''"-  "'■•i"J'"'-y -"' ''  I-rson  in  the 
within.hi.lVo      ce     u  ?  "  ^''''''   '"  ,"'^'   "''•'  <^^'"PloynK.nt 

''•^vae,iuc.ionnrX;te'  ,,.','■''''"''''•'''''"  ^''•■'"  ""'  1-  ''"^'•et  to 
any  .natter  or  thi,./    huVoe'v  T""'  '^l'  ""  ""•'""". -'^  "'  ^'^'^pect  of. 

ia  the  eighth  ^ertiJu  .If  t'l  !u,;;''^"   ^'"-•''   ''  ''  ''i'^'^'^'^^^y  l-^i'l-l  '"■• 

«U1  S'M'al'ornliiir":;::^  rr'*'  ^^  ""•'^'■''  '""•  "^y  =-vorkn.an 

u-ier ,!,« Act  of  co::;;:i;:aZS'a:;  i;;^;. !!!'-"  "-^ "-  ---'^ 


Manitoba. 


!M; 


('■)  rnl,.Ks,  in  the  ,,.  m  „?    •    i  '  •'" ''"'"' "'le'l"atf;  n.,,- 

"-  wnrkn,:. „n..,l     ;'.'.:'""''"'•'"!""'  ^^'"^  ""t  -m  .1,,.  par,  nf 


"II  cases,  r*sf  u,M,n  tt  deUih.       y"''"^'^^  ^("r^'^'^'l  .^hall.  in 

<onstitutcany.lc.llM,,..  an  J  ,-^r, I  '"'■''''''''  ^''"'1  '■*-■  "  l^'"-  "'• 
OM.)K.nsati„n  f„,  anv  ini.  r v    •  mv.vcry  iin,!,.,-  this  Act  ol 

the  .natte.  ...nt- :^/';i:'[^;^jrh'::^;i;Tuli:'\::;='^-"  -^  -^  -'^ 
w.^i.ll;;^::;!^!.,;::^;;;^':^;-"  -'y  co.u,>cnsa,i„n  awamd  to «... 
<i-."ing by. u.!d"r;;r  :„";'rr:::.kn;'r "'' " ""■■'^'j""'' "^ i— 

'"•"on  arisinjr  u„aer  this  W    ».?''"'  T'^'ct  <'f  ""y  cause- of 


""^    iwsun  claiming  l.v,  un.ior  or  tl  ron  - ,  ..,  P  worKn.an,  ot 

l>ensati.,n  in  rcs|,c.ct  of",  nv  ,  i ,  .V"^'  I'f^'''  ^"V''  workman,  for  com- 
1-y.ncn,  has  no't  pre  •  ,u  Vli "  V'r ''i"  '""■'""-  ?''"  "-  Act,  and 
I'art  of  a  i^.nalty  ,r  .lan.a - U  ,  ,  l'  '  '"7  1^'"^'"^  "■■  <l-'»"i.ii:cs.  or 

l^trlianuMAorol^la.aK;iSj';;f  ;"'=''  :^'>  f ''"^  "^  the  said 
'tction,  such  workmen,  re,   tCe m     "  «  ''*"-'^  "^'''^  '"""'''  ^'•■'"««  "f 


Ac/iotIK, 


<^uise  of  injury,  and  the  dite       .1    'i  ..  '"  "'^'^"'•'0'  i^in^ua-e  th« 

'■'■  ->...l..it^;n  clai'l'^d   ..,.•'     ''"'  '''.'•'*''""^1''"-1  the  amount 

tl'^'"   O..C  i.laintilf,      e  ami  "  '"'"""  "^   '"'^"S'-t  by  m,.ro 

l-laintilf;  a  ui  wl.ere  the  i       r       f     i     ,'■''^''■'''"^  '''"'"'*^''    %    «aeh 

Lve  arisen  hy  re  In  i    '..^   "  "^■''  ""-'  l''""'"«"  •=-"'Mai">*  Hhall 

i"  the  serv.ce  of  the   h'f  •,     n     U  "    '"i'i ''f  "  Tr'"  "{  "">'  '^•'■•^"" 
'lc.scri,,tiun  of  .uch  j-cts,  '         I'^""^"'""  "''"H  «'ve  the  name  and 


I  j)erNon 

10,    »V  liere  SO' cral  actidim  k1,.iI1  i     i  i 

■iHcndant  „,  the  sam    co  ^i         J^a'rf^  '  ""''*"■  "'V^^'  '"'"''''' 
'MMissio.,,  the  defendant  shal    U.  .   '  ihc    v  ,'  ''"'T  ';^-^'|-"'^'^'  ''^'t  "' 
'!'•■  .H^ii-l  actions  sl,.ii  he  cons', lidaied^         ^'^  ^'  *'  ■'"''^"'  ^''*' 

(;')  A|>|,lications  for  consolidation' of  ■„t;  ,„.    i    ii    i 

".'..-  .„  the  Haintiiis  adected  h;:::^,:^;::;^:,:^;;:" ''  ""'^ 


a 
or 


UjKlli 


oil 


<'aXAI'IA\    AI'I'KNDIX. 


(h)  liiiMsr..s,.von.l  a,li,,Mssl,all  lit;  l1r011.4l1tun.KT  this  Act  .i.'riiiist 
a  .li'lrM.l.iMt  in  til,,  saiiu'  curt  in  irs|Krt  .,(  the  sanu"  nc-liuiMice,  act  or 
onussi,,,,,  the  <  ..len.laiit  iiiiy.  ..n  lilin-  an  iiiiiicrtakinj;  to  be  Ikiuii,!  h., 

Mr  as  his  liahility  lor  sn.h  n..-li.j,.| ,  act  ur  omission  is  conceriied  liv 

the  ilerisi,,],  m  such  one  nf  tli..  sai.l  actions  as  may  lie  selected  l,y  the 
court  or  iu,l-c,  apply  to  th,.  CMirt  or  in.i-e  for  an  onlcr  to  sfavthe  pro- 
.■.•e,lin-s  11,  the  actinns  other  than  in  the  one  so  selected  until  lu.l.'nient 
IS  -iven  in  such  selccteii  action.  " 

('•)  Applications  lor  stay  of  pnucedin-s  hhall  be  made  niion  notice 
t'.  the  piamtills  alfcctcl  by  stay  ,,f  proce..dinj,'s  or  kc  parte. 

('/)  I  p.in  hearing' of  an  application  for  consolhlation  of  actions  or  for 
Htay  ,.|  proceclm-s,  the  court  or  ju.l^e  shall  have  |H.wer  to  imiHise 
Mich  terms  and  conditions  and  muke  such  order  in  the  matter  as  m.v 

iH*   pist,  * 

(O  If  an  order  shall  be  made  by  a  court  or  jud^;e  upon  an  ex  i^rte 
application  t.i  stay  i.roceedinss,  it  shall  be  coiupeteiit  for  the  pliiiutiirs 
alleile,!  I,y  the  order  to  apply  to  the  court  or  judi;e  (as  the  case  may 
l«'),  upon  notic,  or  ,-x  part,-,  to  vary  or  dischar^je  the  order  ho  made 
aihl  upon  such  list  mentioned  application  such  order  Hliall  Ik;  made  as 
the  court  or  jud'.'e  shall  think  lit,  and  the  court  or  jiid.'e  shall  have 
power  to  dispose  of  the  costs  occasioned  liv  such  onler  as  mav  In. 
deemed  rii;lit. 

(/)  Incas,.  a  verdict  in  the  selected  action  shall  be  -iven  a.'ainst 
the  defendant,  tlie  plamtiirs  in  the  actions  staved  shall' bi.  at  Hk'rty 
t.p  proceed  lor  il,c  imrpose  of  ascertaining  and  recoverin.'  their  damages 
and  costs.  ^ 

'j'^  \  defeii.lant  may  by  notic..  to  the  (jpposite  jiarty,  to  be  "iven  or 
served  at  least  six  davs  before  the  day  aprxiinted  for  the  trial  of  the 
a.tioii,  a.limt  the  truth  of  any  statement  of  his  liabilitvfor  anv  alleged 
ne^lc^eiice,  act  or  omission  as  >et  forth  or  coiitaine.1  iii  the  plaintirs 
statement  or  particulars  of  claim  in  the  a.  tioii,  and  after  such  n..tice 
Uivcn  the  iilaintill  shall  not  be  allowed  any  exjienses  thereafter  incurred 
lor  the  purpose  of  proviic,'  the  matters  so  aclmitted. 

/.  Where  two  or  more  jK.rsons  are  joined  as  plaintiffs  under  the  lirst 
pua^raph  (.f  this  seciioii,  and  the  ne^ligeii.e,  act  or  omiKsion  which 
IS  th(^  cause  ol  action  shall  In-  proved,  the  jiidfiment  shall  Ix.  for  all  the 
plamtilK  but  the  amount  of  coin|K.iisation,  if  anv,  that  each  plaintilf 
is  entitled  to,  shall  W  .separately  found  an.l  set  forth  in  the  judgment, 
and  the  amount  ol  costs  awarded  in  the  .action  shall  W  ordere.1  to  Iw 
].aid  to  such  iierson  and  in  such  manner  as  the  court  or  ju.l.'e  mav 
think  tit.  Should  the  defen.laiit  fail  to  pay  the  several  amounts  .if 
...mpcnsafiou  an.l  the  .  ..sts  awar.le.l  in  the  action,  excution  mav 
issue  as  III  an  or.linary  acti.m  ;  and  slioul.l  the  jiroe..eds  of  the  execu- 
tion l>e  m-^ulli.i..iit,  after  .U..IucHii.4  all  costs  to  ]iay  the  whole  ..f  the 
amounts  awar.le.l,  a  .livi.lcn.l  shall  !..•  i.ai.l  to  each  jilaintiff  calculatcl 
iip..n  thi.  j.r.iportion  of  th.'  amount  whi.'h  shall  Imvc  been  awai.hd  t.. 
the  rcsp,.,tive  plaintiffs  to  the  t.ital  ain.iunt  realize.l  after  the  de.lucti..n 
..I  all  cists  .i|  the  action  as  aforesai.l. 

11.  Where  the  tim.'  f.ir  .l.iiii;;  any  act,  takiicj;  anv  pr<K;etMiin"  or 
mviiii:  any  iiotic,.  iin.lcr  ..r  rcpiired  by  this  Act  e.ipires  .111  a  Sunday, 
su.h  act,  pro.-ee.lini:  or  n.)tice  shall. s,,  f„r  as  re.^ards  the  time  ..f  doiii'.', 
tikm..;  ..r  -ivin.,-  ihe  sam.'.  U-  h.j.l  t,,  U-  ,lu!v  an.l  .sullicientiv  d..ne. 
tik.ii  ..r  -iv.-M,  il  .l.,n..,  taken  ..r  ._'ivei.  ..u  the  dav  next  lolL-win"  such 
Sun. lav. 


New  II/u  nswick. 


•-'.•I.  court  Hhall.  Bubj,.ct       „;;;"';"  '"'•'"  *'"'  "?'''^-'  i"  '■••r^-*'  i" 

iM  this  Act  .ontainc..!,  tl.^ Lu  s  "ml    InTi '''''''V'''!""'  •'°>'"""« 
..••,'uiatf.l  hy  any  nilos  ..r  „r.i,.r.s  in   It  |'    ..If       f'f""'\  '"  ''»'"'   '"-■ 

•":nMi,;i  ■S;;::^,;;::r^o;;.rco,u,..^      ,„  ,„ ,;.,  ^, 

o<  tlK.  acri,lc.„t  causing  the  injuA  .r!i;';;h     '  ^'''''''  ""'"  ^''^'-ccarronce 


Ni:\V   IJIJUXSU'ICK   STATUTKS. 
(1)  C„N.s,u.„,vrKD  SrAixrKs  ok  NB^v  I5ru.nmv,..k.  li^O.!. 

ClIAPTEU   711 

"""";""  """™""it4tt:;.5ij;s;""*'""' ^" 

1.   ^\'henev•or  liorciiftpr  tli..  .h.ati      c 
nn,n,.f,.l  act,  n.gle.t    7^.'    u  It  t  I'l    ""■\'"'^-*","  -"l'''"  1^  cauKe.l  In- 
"^  W.M.M  :i,-  deaH.  l.tll  n     '  ^M    \  .  '^;'7;.:T-^'^-'•  'l^'i-'lt  i«  su..i. 
.'-'i""»'.  an  action  an,l  r.cov  i,  ,'      ;   ''     "''  ''"','"'">■  "'i'"--'  '" 

>"  every  su.h  v,xsv.  th.'  person    r        '  "  ''"'"?'  "'^■'■'■"•■.  "'O.  an.' 

iiaw.sif.i.a.hiwuin:,ti:^  i',';;;^;;;:;';*- «•'''■ -'"I'M-ve'^^^^ 

""twiths,an,ling  the  ,iea.h  >>(  h'^llZnu'^^l^i:''  ''    '""  '^'''  ''^""•^«^'*'- 

2.   Kvery  su,  I,  artion  shall  I,,.  f„r  the  I...r„.r,f    f  .i 
I''"vnl.  an,|  ehihi,  or  either  ,.(  the,,,      !,'""'"  "f^  t'"'  ^v>l>'.  husl.an.l, 

Lave  k.en  ...  caus^,!,  an.l  I  a  l.i  '.u  i.M.J""".'"  "'.'""' ''"'"'  •^''^*" 
•x.cutor  or  a.ln.inistrator  ..f  1,™'"?  L^  i'  '"  V"-*  "'»'""  "^  'he 
aeon  the  Jury  „.ay  ,ive  m.c!;  .1  j  "^ '  i^':::f  >  f'.^  "'  -"-y  -uch 
as  they  may  think  proix^rtione,!  t„  tU^^  '  "V""' '=on'peusati„n 
>..eh  ,leatl,  t„  the  pJirtL  re^p^'ti  ^1  -  ^ .r^vl^r^  'T  "'*;""°"  '^'^^ 
MMh  action  shall  Ik-  brouj;ht ;  pr„v  ;  e     th-  ?i    '^"^  '"'"'*'*'  '^"""t 

'Lapter  the  reasonai.le  ex?,.ctati,'„   ,f      .,  ,  >  "'^I""•P^'«eH  "f  this 

t.Muan.e  of  tl,e  li,e  of  th,.^l  ■  '  1'       ''I'-'i^'  '^''l^""-  f'"'"  the  eon- 

«cee,iin-  ten  years.  '     ''"  '""  ''^'  '■■^'""ated  f„r  ,  perj.vl 

.•.■^iM^;::^'^:.1s:r:i  ;:■  ,r;::*r;:7  '-^^  ^"^'';'"'"'  "^'-  •-  "i« 

wh;<-h  woul.1  have  U'cn  recove    hi'  U     r"''':'''^?  "'.''"^■''  '"J^O".  and 
•1  .leaih  had  not  ensued,  n.av  {'  '•"•'-'"*''>'  "'e  person  injured 

«ueh  amount  as  may  bo  h  Zd  Iv  tl ,.  .'"'"\"'"''^'  '»  "^-ch  action;  an,i 

i-M  l.y  the  executor  ^r'::  1    nS,    V^a::^'"^/'''"'''"  ^'•''"   '^ 
(lecwised.  '  ''^  '^'"•''*  ^i  'lie  estate  of  the 
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'"■ 'I'vi'if'l  i 'ii'^sl  tlic  several  Jiarlies  fnr  whose  iKiietil   the  action  is 

lirou^jht,  whether  wife,  hii>hiiiiil,  ])ar(iit,  ciiil.l,  or  executor  or  lulniiiiiH- 
trator,  in  siicii  niiares  or  aiiiouiits  as  the  jury  hy  tiair  verdict  shall  liiiil 
and  direct. 

5.  Not  luore  than  one  action  sliall  lie  for  ami  in  rcsjioct  of  the  same 
Miliject-niatter  of  complaint  under  this  clia|>ter  ;  and  every  such  action 
siiall  Ik-  conmienced  within  twelve  calen<lar  months  after  the  death  of 
such  cleccaseil  jierson. 

e  In  every  such  action  the  |ilaiiiti(1' shall  K-  required  to^-ether  with 
the  d'claration,  to  lieliver  to  the  d-lendaiit  or  his  attornev,  as  the  case 
may  !«•,  a  full  particiilar  of  tlie  jierson  or  jicrsons  for  whom  and  on 
whose  liohalf  such  action  shall  Iw  broui^ht,  and  of  the  manner  in  which 
the  jn.iiniary  loss  to  the  ditl'erent  j'crsnns  for  whose  l«'nelit  the  actum 
is  hr  .light  is  allege!  t.i  have  arisen. 

7.  'J'he  W'Td  "  parent  "  sliall  include  father  and  inotlier  and  f;rand- 
father  and  •Iran. Iniother,  and  the  word  "  child  "  shall  include  S(m  and 
daiii^hter  and  grandson  and  '.zranddauiihler. 


(■_')  CoNsoi.iKA  11:11  Statutes  ok  Xi:w  IJiicsbWicK,  I'.iO:!,  r.  lie,  [with 

Wmcll      AliK      IMoKroKATKt)      TIIK      AMENDINO      AcTS,      7      KuW       7 

c.  lit)  a'.t07).  AMI  s  I'hw.  7,  c.  ;!1  (1!)08)].  ' 

t'lIAPTl-lt    1  lf'>. 

/,'fsj„,-l,,i;/  I    :.^i«i,f'i(ini,  l„i  F.n.jiJuij.i-ifor  Injuries  to  tt urkmen. 

1.  This  chapter  may  be  cited  as  "  T/i<    U'oi/.inins   Compensation 
t'oi-  liijuries  Act.'" 

%.  In  this  chapter,  unless  the  context  otherwise  requires  : 
(■Ji  "Superinteniieuce"  means  such  general    suiierintendcncc  over 
w"^Hien  as  is  exercised  by  a  foreman  or  a  person  in  a  like  position  to 
a  ■  .r.iiian,  whether  the  jierMHi  exenisiiiij  su]ieriiitendence  is,  or  is  not 


or   uiarily  eiiga_i-'i  in  manual  lahour. 

-    "Kniployer"   includes   a    hoiiy   of    jic^rsons,   corporate  or  in- 
rate,  and  also  the  li'gal   personal  re]ireseiitatives  of  a  deceaseii 
yer,  and   the  jierson  liable  to  jiay  cnnipeiisation  under  section  4 
•i,.s  chapter. 

i:ij  "  Workman  "does  not  include  a  jx'rson  whoso  cnjilovmcnt  is  of 
asiial  nature  and  otherwise  than  for  the  imrjiose  of  the'em plovers 
!  ilie  or  Imsincss,  or  a  dome-tic  or  menial  servant,  or  a  servant  iu 
i.iishaiidry,  gardening  or  fruit  growing,  or  granite  working,  or  in 
liimhering,  or  in  ihiving,  lafling  or  iKionuns;  logs,  or  a  person  ein- 
ployeii  as  a  clerk  in  an  otlice  or  in  a  wholesale  or  retail  shoji  or  store, 
or  a  [lerson  employed  as  a  seaman  or  lisherman,  wliere  the  personal 
injury  caused  to  aiiy  such  .serv.mt  or  jiorsou  has  In'cn  occasioned  by 
or  has  arisen  from,  or  in  the  usual  i  oursc  of  his  work  or  employnieiit 
as  a  duiiiustic  or  menial  servant,  or  as  a  servant  in  Liisbandry,  garden- 
ing or  fruit  -rowing,  or  in  granite  wurking  .>r  in  luml«ring,  or  in 
liriving,  rafting  or  Uioming  logs,  or  as  a  clerk  in  an  oflice  or  in  a 
wholesale   or  retail    sIk'Ji  or  store,  or  as  a  seaman   (^r  fisherniaii,  hut 
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s.ivf  .IK  afurfsaici,  luLMtis  aiiv  raihviv  m.tv  .,..     i  •     i  i 

'"'"'.  qNariyn.an,  umRT.  ,..,,!    .m    '/•""•''"!' '•'•"•■'nr.  |„„K>lM,rc.- 

l-l-urer,  se^-antjnurn  J,,        S./         ""i-    ''""■"'"   ^^'"''    '*"'^'   'i 

■T  al.,ve  that  uKe.  has  ent  n.    i     ,  ,"r       .l  ''*-"  "f  "^  '"Hity-„no  year., 
.x«ute  any  w„rl£  or  lalH.,,;  ""'  "'  ''  '■'■"'^'"^'  Ix-T,so„allv  to 


li   railway 


•-ervaiit, 


.•.Xfciiie  any  work  or  labour 

•'|;~-?^-t=y-;U:;;:'''''- 

3.  XVhnr..  i^Tsonal  injury  i«  ,,,,is,.,l  to  a  workinii,  • 

-S  !K~[i:r't:r'':j!'nr''''''''f-'-^^     "^ '"« 

business  of  the  i-iMployer;  or  '  '"'   ^"''  '"  ''''^'^   "'  "'« 

('')  Hy  reason  of  the  n'p-'li.reiue  of  tt,..  ,.,„.  i  . 
the  service  of  the  en.ph.yer ;  T.V  ^''''I'l-ycr  or  any  person  in 

('•)  By  reason  of  the  act'or  oiolt.^;.  „     r 
-f  the  ..nplover,  .lone  or    ,  ■.  e   i       1  ".'•''  T''^""  "'  "'«  '-'■fvico 

0/  theen,  .loVer  or  in  oliiV,^';S ''' .''';'  >•"'-  'T  by-laws 

'l.e  e,„,,loyer.or  hy  ar.v  r«  s'?;  ,1  leS^^'^i^^^^  ''>' 

!''i'pl<.yer  in  that  tihalf.     The  w  rK      ,'"^  '^^  ■"'th.,r.ty  of  the 
i"  -l''^'tl',  the  le^al  renre^entativos  o    H  i"'"*'*"  "'«  i".i"rv  results 

".title.!,  in  case'-of  -ie.llh/a'Vrv  't    ;Ur;';':'^;\7'  -'y  l--- 
■in.l  reinetiies.  ajrain.st  the  eniplovor  as  it  fl,f.  ,      \^  i'<iini«nsati.,u 

^;;J.nan  o,nor  in  the  ..-fii^^  V  J^j.^^^r  ^.S  1^.: 
^^_^4.  .1)  Where  any  .ork  is    being  carded   on  under  any  contract 

..S  Jtrw^^sf^oS'":,:^..:?  z:%  ir  '--'f  -  ■'-^' 

tU;^n^r'^'"«  or  ,rend..  usil  l-^u-^--^^-^^^ 

w^  '^^:'^:ci:i:^4f^r::z^^^^         c.  such 

»'u.l.ing  or  ,,ren,ises.  f^rronai  i  ury  :\  u 'c 'i  T'"'  *"'''''  V^''^'' 
nuployc^  ''3^  »!'«  ^'""tractor,  or  by  u,/8uU;\"^  .1^^  ""y  "orktuan 
whom  the  work,  or  tliat  u,rt  of  th  v.?i  ,  ""^"T'  ''"-'  I^'f^""  ''"■ 
I'ay  cotnpensation  for  t le  n  ur^.,  ■  , W  f^ 't ''''''^'¥^  ^"^  ''■''''«  «' 
^.y  hi.n.and  for  that  ,mr  'i  '  ;".  ee.td  to  t't',/'"'  'T—'H^-y-l 
worknmn  within  the  rnea/ung  of  ,1  s  et  •  trovi  f  ""'''"y^'"-  ''l'  the 
^iuch  contractor  or  .-ul.-conti^ctor  si  ,11  K  '  ,r'^,'7'"^<-''l.a'"''yN  that  any 
for   the   injury  as  if  tic,,,".  ^",^''  '«  lay  con,,,ensati(.n 

l.rovi.led  that  double  .o  .., e   sa  i',        a    "  ,ot'r  '"'^'^'^ \   -^'^  a'-, 
xatne  injury.  '    "  .mon  ^nall   not  be  recveral.le  for  tlie 

iiaSi,to;';i;e';:eii:c:'i;:!nMh::'ni^''l'  ""•■•^-'>-  ^-''t-^  - 

-M  .ub-contrac/or  (if  any;  ^l:  Wt^^.r^jittl^wr'  """'  "'"  """^-- 


m 
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.M  ."..,..,(  h,K  .Irath.  Hliull  not  iH.  fiititle.!  uu.lor  this  cl,a,,t..r  ...  , ,  ' 
ri;^  It  nt  .■oiM,K.n>at..m  ,.r  rrmoly  against  thr  eiuplovor  in  any  of     , . 

(-0  WluTo  |K..rsnnal  injury  ix  cnu«-.l  to  hucIi  workman  l.v  rea^o,,  of 
1.1^  .wn  wilful  art,  with  intent  to  .ause  ,...rHonal  injury,  or  by  rea  , 
ol  i.is  own  n.;:I,.ct,  or  carWcsnesB.  or  l.y  roa.on  of  AisolH.ii,  iT 
n,l,>  ,.r,|..,K  or  l.y  lawK  of  th.  ...nployer.  contractor. or  sub-ontrac  o 
p.p.lnl    always,   that  printci  or  tv^-writton  copies  of  such  rul..s 

!v.?rk  •'"'•••'•eMt   I'lac's   where   the   wnrkn.en  carry   on  their 

(/.)  Where  iHT>onal  injury  is  cauK-l  to  such  w,.rknien  by  rciison  of 
the  .Malicious  act  or  ,ua!>,  inus  ne:Jeet  of  a  fcMow  workman  with 
intent  to  cause  iKTsonal  injury;  ' 

(c)  In  any  cnse  where  the"  workman  knew  of  the  defect  or  neuli- 
>,'ence  whicii  cause.1  h.s  injury  and  failcl.  without  r.^asonable  excus^. 

hereof  ,'T  .?"""■  ";  ^  "'"■"  '''"'"'  ='  ^•■^'•'*""='''I«  time  information 
tliireot  to  the  employer,  or  home  jH-rson  in  charge  of  the  particiihir 
work  m  connecon  with  uhich  the  injury  was^ustained  or  "n 
1  Tson  occupvmu  the  p„M,i„n  „f  superintendent  or  foreman  of  the 
I  op  oyer,  unless  he  vyas  aware  that  the  emplovcr.  or  such  UTson  so 
knewl'fil  'Tr  •  '"■  ^'"-■'',.'<"l«ni'te,ulent   or  foreman    already 

w     k,  1  T'"  ''"/'■'■'   '"■  "'"li-""<^'';   l"-"^i'i"'l.  '"'wever,  that  such 

wrkn.an  shall  no,,  by  reas.,,,  only  of  his  continuinsr  in  the  emplov- 
ment  ol  the  empl„yer  with  knowled-e  of  th.'  dele,  t.  nej;li.^ence,  a'ct 
or  omission  U-  ueeine.l  to  have  voluntarily  inrurred  the  risk  of  ,h, 
injury.  •>  n.  "i  uk 

(//)  NVhcre  ,1,,.  workman  i>  injured  ,.r  killed,  ti,iouj;h  the  negligence 
ot  a  tclow  workman,  who  a,  the  time  when  such  ne^liuent  act  u  ts 
(•..mmitted.  was  under  the  inlluence  of  int,.xicati..j;  licpmrs.  unless  the 
vorkman  so  ,n,ured  or  killed,  on  becoming'  awar.M.f 'the  condition  !f 
us  ellow  workman,  and  witldn  i  reas,.nable  time  thereafter,  n  tiHed 
he  loreman  or  any  oihcr  p..rs„n  in  ,hai-e  „f  any  work,  that  his 
lellow  workman  was  under  the  inttu.Mice  of   intoxicatiiii;  liquors  as 

6.  The  amount  of  com|Tenisation  under  this  Act  shall  b.-    1     \Vlur« 
death  results  from  the  injury; 

(a)  If  the  workman  leav"es  any  dependents  who,  at  the  time  of  his 
.  ea  h  resi„e  m  (  ana,  a  am    are  partly  or  wholly  .iepc.n,ient  u,K.n  his 

.Mrn  n-s,  a  sum  e,,ual  to  h.s  earnin-s  in  th iployment  of  the  same 

emp.,yer  .luring  the  thre..  years  next  precciicg  ,l„.  inj„ry,  but  not 

x,ee,  ing   1,1  any  cas..  FUtceii  ii„n,lre.i  Dollars  ($1500);  pr...i.ie,l, 

i,a,  the  amount  of  any  weekly  payments  ma.ie  un.ier  this  Ac,   shall 

!«•  ,  e,iucf,i  from   such   sum.  an,l   if   the  j^mLmI    of   the  w..rkniHnV 

empl,.vment   by  the  said  emp|,.y,.r  has  l^.eu  less  than  the  said  three 

>ears.  ,l„n.  I  he  amount  of  his  ..arnings  -luring  the  said  three  years 

shall   be  ,l,rm,.,l  to  b,.  one  hun.lred  an.l   lifty-six   titues  his  average 

-■ekly  earning,  during  the  jhti-I  of  his  a.!ual  employment  und-.r 

tile  sai,l  emplnyer  ;  " 

(M  If  ho  leaves  no  ,ie|K;,.,le,its.  ,l,e   r.^asonabl,.  exiK^nses  ,>f  his 
IirSj  ""'"  '  '""    '•^<='-''"'^   'Hivcnty-rive   dollars 


JIIH' 


,,■;  cent  of  hi.   uxS w.   U J'^  ""  ""T"""-^'  '""  ''^'^^^'^-l"'^:  '""■'y 
I^-ri.Hl,   iurinVw  .ic  h  ho  t  ,''"'''''•'"'•"';  '""  "  ,""^  "'^■''  ^'-^  «'y  les. 

...a;.^f  KrssJ:t;^£:,s;  :;^'-  ■■■■  -"■«■■•»■'"» 

weekHonlv:  iiii<l  I-'y»""^   ">   ris|K.ct  t..  the  (irst  one  hiimircl 

-r;i,S'v.^:o:;;iz'er^;i;:;;\.''h^i-^^  -  acci.,e..,.he  .han.  if 

'iuh  week  after  Hu.l,  ftcri.'ieNt  Ur  i         '  "'    ,'/'T  ''""""""t'on  ..me  i,, 
refusal  „r  ..l..structi..n.  °    '  "    ^"""'"  '•'""■'^^f'^^''    ''X   ""el' 

- ••.i..th  ti;:  S"  ft    ;;.';;'  ;i  i-'v^i-i.  always.  ,hat  m 

Hi'i^exc..:..  lor  :;:;■;,  ;:,:ir;.ns,::"'  •■•"""■"  •'-' "'—  - - 

w  ,n.i„nest,..wo4,na,.  .nay  ^ '  t.^'^^;;,^;;;::  ,:::':i':r*;"'; 

representatives  „f  a  deeease.)  einployer.  '^     I'^tmUimI 

UM.ler  or  throJu,         L-  ,  '  ^^''^^knian,  or  perso.m  dainuns  l-v, 

under  this  .hu   .:     wn  ^'    :,      ^'1       '"  ""■'  ^■""*"-'  "•"  •■'^•"""  ""■•*'''^' 

I'arlia.nent  uf  (  ana,ia  o^  o  f  ?he  '  1  ?  "  "'x'  -^"''  '^"''^'^  "^  ""-' 
1-en  ,>ai.l  to  sueh  rk,  n  i;^:^';"':";'"  ^'•^^-  '''""n^wiek,  have 
th..  san,e  .ause  of  actio       an  i'v^  "r.  P-Ts-ns  u,   res,,eet  of 

-inaer  this  .hapter   hvZvT.^  ""  ■"'"""  ''•'"'    ''<■'■"  ''^""^''" 

uork.na.,    .  r    n   -  , ' 'so"  s'      *"";'"   "'*"  '•'■i'res<-nta.ives  of  anv 

-rk„.a„;  f^:rc::n,,Cr,,t'r:s:^.  V:nv"t  '"■r*'"'"'«'*  ^'"" 
>"'-l'-r  this  .hapter,  and  invnu  >t  Vl    ,  "  '''."*  ■""""  '"•''"'« 

1-nalty  or  .Ian, a,.;, .  ,  rV.V  a  :  nl  ■  •':^'^'""^'>-  '"'<■»  ,"'«''''  '"'  «»>• 
Act  in  res,H.et  .,7(1  e  sa  m  ,  •    J    ',       '  "    '"  ''"'"•'f-''^  '""'^'r  any  su.^h 

i-  power  ,„ ...., ,.  eniu;ei';hr;.ir';:f:S;::,;;  :::;^;:tz 


J>o(» 


Canadian  Aii-kndix. 


waKHUK\ainH  t;  il:^  r^;;,V:: ';;j'''y»'r'  "'••  •'•■""  «t  which  it 

<-)    Mic    riotii'c  niay   Ut  hitv.-.!    I,v  .1  .liv..riM„    .i 

j'l-..  .„•  n^idl^K-! :: ; :;  r .  ni: "  :;,T"''"'.'''r  '"•"  ■""'*" 

Ik-  .ic...Mu.,|    „.   have   I,.  .„  s  TV nl         ,1 ,    '.i?      '    .    """'V'    ''"  1"*''  "'"'" 
..otic.,  was  ,,ro,.rly  a.l.ireH:;i"u;a  rc.ilrll         """'"  '""''  """  ""' 

.".-?n;:;:::i;:,n;:?t:?;^,t\,;:;::^,;;;,'r''^  ™T'^";  - '-- 

:r:;i'£,«n,EI    ]^;'i-"^■-■"- 
<J::^>«,!:is.;s:!^;^::ts^,tr  """-"■'  •' 

,~,«'t':;;r5;;;':ssr  ris,;;;„™:'r  '■' ' ; 

a.li..ur  ,„„„l  .  f     ,.   1,        , '"°''"""'"  °»  ""  JiW.  onkT  a,„l  „1|„„.  „' 

' v">""".i.»«i"..CiSi '  :i;':„i:r"iv'rM'"'":'' 

,",:,r  ^'" "  ""•' '"  «-i»«'.;r  «.,',',r/ii  K/;„t 


jifrsoii. 


;ivc  a 


reliable  tloucriiitiun  of  such 
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1  i?*i,  '^"""■•'Ct  or  a«miii«nt  umuIo  or  ciitcml  into  l.y  ii  workiimii 
Hliull  bo  11  bar  or  coiiHtitutu  uny  -lifenco  to  un  lution  for  tlip  rpcovcry 
iiiidfr  thiii  cliaj)t»r  of  cuuiijcumitioii  for  an  iujnry: 

(a)  UnlfM,  for  hucIi  workiniini-ntfrint:  into  or  making  hiali  .■■mtrait 
oranrceMR'nttlifr.,.  wan  .itlicr  (cn»i.UTation  than  tlmt  of  IiIm 
lieinn  taken  into  or  Lcmtinucl  ju  tlio  cniplovmeut  of  liif 
aufeutlant ;  or 

(A)  Unlenii  Huili  otlitT  conniihTation  wan,  in  tli.-  o|,iuion  of  tlio  court 
or  ju.lKo  Iwforu  whom  Mich  action  iM  tried,  anipl.f  an.l 
aiiMiuatv;  nr 

(<■)  UnlfHM,  in  tho  oiiinion  of  th.^  court  or  ju.lup,  gucii  contract 
or  agreement  in  Tiew  of  nuch  othor  consi.U.ration,  waH  not 
on  thi-  oart  ol  tho  workman  inipioviaent,  imt  wan  junt  an>i 
rpanoiiahli" ;  and  the  burden  of  pr.Hif  in  ruHiH'ct  to  such  other 
conHidcnition  an.l  of  tiic  fame  Ix-ing  aniplc  an.l  adciuato, 
and  that  tin-  contract  wan  juHt  and  rcaHonahle.  and  was  not 
improvident,  «liali  in  all  caKCH  rent  upon  tlic  •!»  fendant. 

.}*•,  ^^?'^"  ''"■  '"!;"■>•  was  caused  l.y  tho  personal  ut-ligeiice  or 
wilful  act  of  the  eini.loycr  (or  of  «onie  person  for  whose  act  or  default 
the  employer  is  resiH.nsihle),  nothing  in  this  chapter  nhall  affect  auv 
civil  liability  ot  the  emi.loyer;  but  in  that  case  the  workman  may,  at 
Ills  option,  either  claim  comi«nsation  uii<ler  this  chapter,  or  takJ  the 
same  pr.x;et-dinf,'s  as  were  ojKjn  to  him  immediately  preciMing  the 
pissing  ol  this  chapter,  but  the  emph.yer  shall  n,.t  1*)  liable  to  pav 
compensation  for  injury  to  a  workman  by  accident  arisin-  out  of  anil 
HI  the  course  ot  the  employinent,  both  indei-endently  of  and  also  under 
this  chapter. 

16.  A  defen.lant  may  by  notice  to  the  opis.sitc  party,  to  be  .'ivcn 
or  served  at  least  six  days  k.fore  the -lay  appointed  for  the  trC.l  of 
the  action,  admit  the  truth  of  any  statement  of  his  liability  for  anv 
a  legeil  neylijxencc,  act  or  omi^siou  as  s,t  forth  or  contained  in  the 
plaiutilTs  declaiatinii  or  particulars  of  claim  in  the  action,  and  aft.-r 
such  notice  given  the  plaintiff  shall  not  In;  allowcnl  any  exipense  there- 
alter  incurrcl  lor  the  i.urixjse  of  proving  the  matters  so  admitted. 

16.  Where  the  time  for  .loing  any  act,  taking  any  procecdin.',  or 
giving  any  notice  under  or  rcjuircd  by  this  chapter,  expires  on  a 
holiday,  such  act  or  pr.K,eeding  or  notice  shall,  so  far  as  regards  the 
time  of  doing  taking,  or  giving  the  same,  l)e  held  to  Uwlulvand  sutllci- 
enty  done,  taken  or  given,  if  done,  taken  or  given  on  the  next  dnv 
thereafter  which  IS  not  a  holida>. 


SiHKiiui.K. 

Form  u/  yotia: 

(Section  7.) 


To  A.  H.  {hrr,-  iuserl  fhe  employer'^  address)  (or  to  th<.  < .panv, 

or  lis  thi'  case  may  lie).  i      .  • 

Take  notice  that  on  tl 


day  of 


r.  1).  {ius,rt  adlress  of  injured  /^/s.,//),  a\v(,rkman   in   vour   

ineut,  sustamtHl  i^ersoiml  injury   add  "of  which  hcdied,"" //s«.7.  I  ih 


I'.i 

ernp'h 


MICROCOPY    RESOLUTION    TEST    CHART 

ANSI  and  ISO  TEST  CHART  No    ? 


1.0 


I.I 


1.25 


m  iiii  2.5 


m  12.2 


..:  m 


m  12.0 


1.4 


.8 


1.6 


^     APPLIED  IN/HGE     Inc 


Yours,  etc.. 

twrc  Act,  1..0(;,"  is  bnu.^iSw  ;'"'■''';'''•;'''"  '"^'''^  J"'li^''- 
ruurt  of  judica  ur.,  w  ch  si  '  t  '^^^^  *"  f  .'^'"  -'''  '»f  f''-  «"I're>Me 
"<•  tl.o  claim,  u,„l  tl  e  c  c  rn  t.  nc,  K  ,.  '",  ^''i"'^  ^^'"''  ""^  I""-'i'-'"lars 
.i".l.e  n.av,  after  .ucrreasnWornH  '"  '''"^■''  "  '^  <'"""^''-''l.  ""^  the 
wlumi  coiujx.n.ati..  ;  is     .  S  ,  '°  0^^  '"  ""^  l""-^'  •''gainst 

summary  «^u-  to  Iiear  m  ch  i  ethion  ., .  ](     "''"•  •"'"'"''■'  P'^*^'-''^^  "'  ••' 

-luitahio.  l,avin.  reii  1  t    t  e  p  iin^  i" /",  '"'^' ■  '^^"''"  •'''«'  '^"^l 
visions  of  t].c.aiTl  Act      Tlu^,'  !"'•'"  '"' *"^'  '^'«  P'- 

such  ju.lge  wliidi  Sim H  l,e     nal  '  "?  "''l'^''''  ''"'"  '1'^'  ^^^''-'isiou  of 

if  any,  allowed  to  e  Chi,  ;  '.":^„f""^-'r'^'^J  l^'^'^-'J^J  '1"-'  an.o.mt, 
sai.l  Act.  On  t  e  e,ri  1  f  ,  "  ^'•''*"  """  '*'  ■"•""'J^''^  f'""  I'y 
.•xamined  under  oatircI.LuH/^r'  -''"i  ^^'""'-"*'*^'-''  ''''^''^  !-« 
"'Inmnster;  l.e  nav  i^l",  ^1-^0  /  r^^  ''  l'<Tel.y  authorised  to 
sMcl.  witncs's  or  usj  "'  J,'  m'  7)  ^'"^'""-'"J'^"^'--'  l^^'f-re  him  of 
who  has  k.en  served  wtVLd/ilJllV'T'^'T'  =""'  '"'-^-  ^^•""^■'«' 
attend  bc.fore  the  jud.^o  ami  "ive  etln^       '''"'  '"""'-'''  "'"  '"•■Sl*^'*'*  »" 

W  guilty  of  contein,;F  of  c«P     „  d'  Hbie  T?"'""  '•" '^T'',"''''''^'  «''•''" 
attaclmient.  ^  "-'^'urt,  and  Ji.ible  to  be  i.unished  therefore  by 

liave  the  same  force   mdort  !.?,=  '  •   ^"'""'*^  '"'°  ojK,.ration, 

Court,  and  exl^It  on  n    v  t    sued  ^hern't.  ^"  ''^'  ''"^''""" 
such  judsment.  H'ercon,  the  same  as  iiiiou 

<arrving  .W  tl  e  ■  rov  si  ^     V  ?1  •"'  "J  '"'^V'  ^°'  *'"'  »>«''«>• 
andorderB   Ll  W      v^Hd  .If     '  -^^t,  which  fonns,  rulen 


(3) 


Xonru-WKST  Tkuritoriks. 


■  )■> 


NOIITU-WEST   TEHPITOllIKS   ORDINANCES. 

Chapter  48. 
[See  G>.neral  Ordinances,  N.  W.  T.,  1905  p  105  ] 

...-nings  a?e  nut  ^x^clS  ^^  ^e  t^xTo^rKf  ^"  '''  '^^  -'■'' 
Mil)ject  matter :  ^  context  or  by  the  nature  oC  tlie 

n4^e:,^«SLSipr;her.  !^'''   '-"-'   «--'^the,    grand- 
^te-psonSi'lughll;"""'''  '^""'  ^'•^"S'*''^^  gr'^nd^on,  granddaughter, 

wah«ta„ding  the  .lea.li  of  the  „arty  inJuLV    '        '  ^"^  '^"""'^^^  "•^'- 

caused  and  ^hall  l>e  bro  St  bv  ^d  n  T  '''""'  '^'^'^"'  '>'*«  l^-^"  ■•<'' 
adnnni-strator  of  the  pe  «  de^cSl  an  f'i  ""^  "^  '''f  ^'■^^^"'"•-  ""• 
court  n,ay  give  HUchdin,aol4Tt  inks  ,  "''""'  ".''^'  ««tion  the 
resulting  ironisuclideat  to  the  mrlr  l"^"i!'«" "i^d  to  the  injury 
-ho.se  benefit  such  acdon  ZstS:^^''''''  '''  "'""^  '^^^  f- 

-t'""  twelve  n:onths'after  th:Ve;t;?oTtSlS''i"rtr'"'"^"""'^ 


(2)   CllAPTEIt   1.3   OF   1900. 
(See  Gen.  Ord.,  1905,  p.  12(!2.) 
Au  Ordinance  to  Secur.  Co.apen.ation  to  Workmen. 
„  ,  [Absented  to,  May  4,  1900.1 

J- HE  Lieutenant  Governor  bv  and  wlfl,   ♦!,«   „i  •  , 

...e  legislative  A.e.bly  of\i.etrS!les  1^^^^^^"'   "^ 
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ilaina^CK  for  the  injury  or  death  of  un  employee  of  such  employer  that 
nuch  injury  or  death  resulted  from  the  nej^lisencc  of  an  employee 
euj;:iged  in  a.  common  employment  with  the  injured  employee  any 
contract  or  a<;reemont  to  tlic  contrary  notwithstanding. 


i 


NOVA  SCOTIA  STATUTES. 

(1)   Revised  Statutes  of  Nova  Scotia,  1000. 

(.'iiAniii:  178. 

Of  Compensation  to  the  Families  of  Persons  killed  by  Accident. 

1.  This  chajiter  may  be  cited  as  "  The  Fatal  Injurio'  Vet." 

2.  In  this  chapter,  unless  the  context  otherwise  requires, — 

(a)  tl'.e  expression  "  parent "  includes  father,  mother,  grand-father, 

grand-mother,  step-father  and  step-mother ; 
(5)  the    expression    "child"    includes    son,    daughter,    grandson, 

grand-daughter,  step-son,  and  step-daughter  ; 
(f)  the  expression  "jury  "  includes  judge,  in  the  case  of  an  action 

k'ing  tried  by  a  judge  without  a  jury  ; 
((/)  the  expression  "  verdict"  in  such  case  includes  judgment. 

3.  Where  the  death  of  a  i)crson  has  been  caused  by  such  wrongful 
act,  neglect,  or  default  of  another  as  would  (if  death  had  not  ensued) 
have  entitled  the  person  injured  to  maintain  an  action  and  recover 
damages  in  rcsi>cct  thereto,  in  such  case,  the  jierson  who  would  have 
been  liable  if  death  had  not  ensued  shall  lie  liable  to  an  action  of 
■lamages,  notwithstanding  the  death  of  the  jwrson  injured,  and 
although  the  death  has  been  caused  uniler  such  circumstances  as 
amount  in  law  to  a  crime. 

4. — (1)  Such  action  shall  be  brotight  by,  and  in  the  name  of,  the 
executor  or  administrator  of  the  person  deceased. 

(2)  If  there  is  no  executor  or  administrator,  or  if  there  is  an  executor 
or  administrator  and  no  action  has  been  brought  under  the  provisions 
of  this  chajiter  within  sis  months  after  tiie  death  of  such  iierson  by 
and  in  the  name  of  such  executor  or  administrator,  such  action  maybe 
brought  by  and  in  the  name  or  names  of  the  wife,  husband,  parent,  or 
chilli  of  such  jxirson,  or  any  of  them. 

5.  Kvery  action  brought  under  the  jirovisions  of  this  chiiptcr  shall 
be  for  the  lx;nefit  of  the  wife,  husband,  parent,  or  child  of  such  deceased 
person ;  and  the  jury  uiay  give  such  damages  as  they  think  propor- 
tioned to  the  injury  resulting  from  such  death  to  the  iiersons  respec- 
tively for  whose  benefit  such  action  was  brought ;  and  the  amount  so 
recovered,  after  deducting  the  costs  not  recovere<l  (if  any)  from  the 
defendant,  shall  Ik;  divided  among  such  persons,  in  such  shares  as  the 
jury  by  their  verdict  find  and  direct. 

6.  In  every  action  the  plaintiff  on  the  record  shall  set  forth,  in  his 
statement  of  claim,  or  deliver  therewith  to  the  defendant,  or  his  solicitor, 


ffl^'ff*?? 


Nova  Scotia. 
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!illo\TtTLTo,l?':' i"?''.r  i--'-f«-""i  ^•■'  ''^■i-if  of  who,.,  such 

I^.Luo.f'ii.'^nlr'i''"'  l;ays  m,„.c.y  i„to  cuurt,  he  n.ay  ,,av  it  as  a  com- 


(-*)   Rkviskd  Statutes  of  Nova  Scotia,  11)00. 

Chapter  179. 

0/the  Liability  of  Employers  for  Injuries  to  Workmm. 

1.  This  chapter  may  he  cited  as  "The  Employers'  Liability  Act." 

2    In  this  chapter,  unless  the  context  otherwise  requires  1 

(a)  "  ifuixjnutendence "  means  such  general   sun,.rintnni 

(c)  "workman "does  not  include  a  don.estic  or  menial  servant  h„t 

and  whether  such  contract  was  expressed  or  imp  ied  oral  .."h?,' 

?a^  h™^'T'''  '°^/y  ''  •^■■^""'-"^  '"  '^  workman,- 

(a)  by  reason  of  any  defect  in  the  condition  or  arran.'ement  of  tho 

S  ^wS^'  intS'TT  '"*■"'*'  ^V'"'°«"'  or" Sses  'c    .! 


!(.")(; 


r'.WADI.W    Al'I'KNmX. 


CO  l.y  reason  of  tli,.  ni.c;li<r,.„ce  „f  any  i.t.r8..n  in  tlu>  service  of  tlu' 
en)|.l.>ycr  who  lias  any  su|»..rinten.lfuce  cutrustci  to  him  wi,ilc. 
Ill  thf  exercise  of  such  sii|JiTinten<leuce;  or 

(c)  by  reason  of  tiu-  negligence  of  ,iny  jK-rson  in  the  service  of  tlie 
employer  to  whose  onlers  or  directions  the  workman,  at  the  timo 
ot  he  injury,  was  houn.l  to  conform,  and  did  conform,  whtr- 
such  injury  resulte.l  from  his  having  so  conformed ;  or 

{^■J)  by  reason  of  the  act  or  omission  of  any  ix;rson  in  the  service  of 
the  eiiii.loyer  done  or  made  in  obedience  to  the  rules  or  by-laws 
01  the  emiiioyei-.or  moWdieuccto  particular  instructions  given 
l^v■  he  emi.loyer  or  byanyix.r.on<lelegated  with  the  authority 
ol  the  employer  in  that  behalf;  or 

(»^)  by  reason  of  the  n.gligence  of  any  person  in  the  service  of  the 

enii.loyer  wh.,  has  the  charge  or  control  of  any  jioints,  signal 

locomotive,  engine,  machine,  or  train  upon  a  railway,  tramwav' 

or  a  street  railwav ;  ''       '  ""•'.S 

the  workman,  or  in  case  ■fhe  injury  results  in  death,  the  legal  WTsonal 

..ith,  shall  have  the  same  right  ot  comiK.-nsation  and  reme.iies  against 
the  em,.lo}-er  as  if  the  workman  ha.l  not  been  a  workman  of,  nor  hi  the 
service  ot,  tlie  employer,  nor  engaged  in  his  work 


any  wurk  has  been  carried  into  effect 


4.-  -(n  Where  the  execution  i 
under  any  contract ;  and 

(.(()  the  person  for  whom  the  work,  or  any  part  thereof  is  done,  owns 

or  supi.hes  any  ways,  works,  machinery,  jilant.  buildin-s,  or 

l.icnuses  use,l  tor  the  puriK.se  of  executing  the  work  ;  and, 

{/>)  by  rea>on  ol  any  .lefect  in  the  condition  or  anangenient  of  such 

ways,  works,  inachincry,  i^lant,  buihlings,  or  premises,  personal 

injury  IS  caused  to  any  workman  empl.,yed  by  the  contractor, 

or  by  any  sub-contractor:  and,  "ii.inoi, 

('•)  tlie  delect,  or  failure  to  .liscover  or  remcly  the  defect,  arose  from 

he  negligence  of  the  person  for  whom  the  work,  or  anv  iiart 

tliereo    is  done,  or  of  some  ,«rson  being  in   his  service,  and 

entrusted  by  lam  with  the  duty  of  seeing  that  such  condition 

or  iiriangement  IS  jiroper; 

the  i^son  for  whom  the  work,  or  that  part  of  the  work,  is  done  shall 

be  liable  to  pay  compensation  for  the  injury  as  if  the  woiS,  1 S 

Wen   employed   by  him,  and   for  that   purpose   be  deemed   to  te    he 

al«a>s,  that  any  such  contractor,  or  sub-contract.r,  shall  be  liable  to 
pay  compensation  lor  the  injury  as  if  this  section  had  not  been  enacted 
tZ  sanr'iir'u'rr  ""       ComiK-nsation  shall  not  Ik;  recoverable  for 

(L^)  Nothing  in  this  section  contained  shall  affect  any  rights  or 
liabilities  ot  the  p.rson  for  whom  the  work  is  done,  and  the  cont  actor 
and  sub-contractor  (if  any)  as  between  themselves. 

..ndi.r'^tl,!?''.""?''  ?'■  '■''  '^^",'  representatives,  shall  not  be  entitled 

nder  this  chapter  to  any  right  of  com,*nsation  or  remedy  a-ainst 

the  employer  in  any  of  the  following  cases :_  -    ""'"""' 

■^<t)  where  personal  injury  is  caused  to  such  workman  by  reason  of 

any  delect  in  the  condition  or  arrangement  of  the  ways  works 

machinery,  plant,  building,  or  )u-emises  of  the  employer,  unless 
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Soncc  of  the  employer,  or  -f  .o,„e  pcT-sun  entrusted  by  h  n    v^  h 

'''«<l"'^^■«'^;'<^^>"gtllatsl,t•hcou,litiot.orarran.'eI■leIlli8l^lo^^^^^ 

,/-)  -  .re  ,>er»o„al  ityury  is  caused  to  such  workr,' n  by  re    0^0^ 

•nip  oyer,  done  or  made  in  obedience  to  the  rules  or  by-laws 
of  the  employer,  or  in   obedience  to  particular   instructions 

lesulted  from  some  iu.propriety  or  defect  iu  such  rules  bv^ 
ia«  s,  or  instructions  :  provide,!,  where  a  rule  or  by-law  Is 'been 
approved,  or  has  bee.,  accepted  as  a  proper  rule  or  bv--l  w  bv 
tlie  Governor  and    Council,  or  under  an.l    pursuant  to\nv 

"whiel,""!r''rr  *!"-'. ^^•'"■'^"""'  know  .'.f  ,i,e  defector  tiesli.'once 
t ',    i  e  o   el  '"•\"'l"'"^"'  ""''  *""•■''•  ^^"''°"t  reasonable"excuse 
on     'el     o'h  'T"  ^"^'""''■•easonabletimcinfonua' 

tn  the  cot  to  the  en.ployer,  or  sou.e  i)erson  sui,erior  to  him- 
e If  m  the  service  of  th..  employer,  unless  he  was  aware  at 
the  employer,  or  such  superior,  already  knew  of  I,,  sVnf 
deect  or  negligence:  provided,  howe^erftSr^ud  tS 
hh,  I  n..t,  by  reason  only  of  his  continuing  in  the  empl~M 
of  the  employer,  with  knowledge  of  the  defect,  ncdSe  Lc 
oi  Ihe'hTuO-       "■""'  '"  ''""  ^°'"°*""'y  incuri'd  the''  rS 

uofeVcirZhL^'ir,"^''''''''''''^  »°'1«^  ""«  '^^■■''Pter  shall 

rti,xi^ar2s^b;in"'th,:v:-e!rrri^^^^    '"^r^'^''  ^°  ^^" 

person  in  the  same  grad^  0;::  ,"y  d" duriri"f  V  '■rrsTrtL'u'' 
employnient,  or  the  sun.  of  fifteen  Imn.lred  dolLrs     vh  ch  eve  '  U 

ir^.i-LrS'^-rraetlr:;r^;-S 

thing  whatsoever,  except  as  is  .^^  plwdeXih^I' -hayer!""  " 
awLrin^'hJLn^tStth  ot:  wSnl^P/"'    -"P--'-"^    - 

mmsssmm 
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M.ler  uny  of  tl,.  provisions  of  this  chapfr  „'  Hocur.  co.ni^n  uti  m    ,r 
injuries  to  a  workn.an  .nay  W  ■unintuim.d  ayaii.st  ti.o  le,-al  Jrs"ua 
r. presontativeH  „f  a  .Imasci  i-niiiloycr.  "      Itrsoual 

10.  There  sluill  l..,le,lucte,l  from  any  .mupenHation  awar.led  to  anv 

okn>,,n   or  ropresentatives  of  a  workuian/ or  ,«>rso„  da  rni, "  l7 

..t.<  .T  or  tlirough  a  workn.an,  in  r..s,H.ct  to  any  cause  of  actio.  aH.i^: 

.....Icr  tins  chapter,  a..y  jn.nalty  or  datHa-vs,  f.r  part  of  a  pen  "ity  or 

1  ar  .a.n..nt  ol  t  atja.la,  or  ol  the  Lej.islature  of  Nova  Scotia,  have  l«en 
.ad  t..  .such  work.nan  s  repr..sentat.ves  or  jktso.is  in  res,K,.ct  to  the 
Kune  cause  ol  actmn;  and  where  an  actio,;  has  heen  brought  under 
this  chapter  by  the  workn,a.,,  or  tl,..  .-..presentatives  of  anv  work  m 
ur  auy  iKMsonsclaunin,^  by  or  u.ul.Tor  lifroughsuch  worknuu.  (V  r     ,^' 

■lj^at,o,.  .n  respect  to  any  cause  of  action'iu-isint;  under  thi.  d  ap  e 
an.  payn.ent  ha.  no.  prevL-nsiy  be,.,,  .na.leof  any  ,..naltyor  .la.  £  ' 
o  part  .,f  a  i«naity  or  ,ia,na,..s  un.ler  any  such  Act.  in  .rsj^ct  to  H,e 
Mine  ,ause  ot  iicli.m  such  w.,rk.ua.,,  repres,.ntativcs.  or  .-..rsons  shall 
not,  so  iar  as  the  Ic^ish.tnre  of  this  province  has  power  to  enact  lie 
.MUUled  tljerealter  tor..ceiv,.,  in  resi^.ct  of  the  sa.ne  cause., factSlJy 
such  penalty  or  damages  under  any  such  Act.  ^ 

11.— (1)  Notice  in  respect  to  a.iy  injury  un.lcr  this  chai,ter,  shall 
give  the  name  and  a.ldress  of  the  i,c.rson  injure.l,  and  shall  stat,.  i„ 
ordinary  hinguage  the  cause  .,f  the  injury,  and  the  date  at  which  it 
Has  sustained  an.l  shall  be  serve.l  on  the  empk.yer,  or  if  there  is  more 
than  one  empl.,yei-,  ,ipiin  one  of  such  employers. 

(2)  X,,tice  may  be  serve.l  by  deliverini;  the  same  tn  ,„•  at  the 
res^idence  .^r  place  .,1  business  of  the  pei-s,,n  on  wh.,m  it  is  to  be  served 

J;:\  ]\'"'}r  "'•'>' "^"'  ^'  '"'■'■'^'^  ^y  I-'^t.  I'y  ■'  .•<-i:ist..,e.l  letted 
a,idresse,l  t..  the  person  on  whom  it  is  t„  be  served,  at  lus  last  kn..wn 
place  .,t  residence  or  place  of  business,  and  if  served  bv  i„.st  shall  l)e 
deemed  to  have  been  served  at  the  time  when  a  letter'cuntainin.'  the 
same  would  be  delivered  in  the  ..rdinary  course  of  post,  and  in  proviu.^ 
the  service  of  such  notice  it  shall  te  sufficient  pn-of  that  the  notice 
was  properly  adnressed  and  rc^jistercd. 

(4)  \yhe,e  the  employer  is^  a  body  of  persons  c„r,K)rato  or  nnin- 
corporatc,  notice  shall  be  served  by  .lelivcrinj;  the  iame  at  or  bv 
(Tlwer*    '''  *"'"' '"  "  '■''-''^'''■'''  ''■'"^^''  '"•'lr<^«-^t.d  to,  the  otlice  of  such 

(5)  The  want  or  iiisuniciency  of  the  notice  require.!  bv  this  .section 
or  m  the  notice  .,f  the  injury  re.iuire.l  by  this  chapter  to  be  .Mven' 
shall  not  be  a  t>:u  to  the  maintenance  of  an  action  for  the  recoverv  of 
cmpensation  (or  the  injury,  if  the  court  or  ju.l-e  l,efore  whom  such 
action  is  tried,  or  in  case  ,.f  apin^al,  if  the  c.„irt  hearing  the  appeal,  is 
of  opinion  that  there  was  reasonable  excuse  for  the  want  or  insufficiencv 
and  that  the  .letendant  has  not  been  tiierebv  i,reiu.liced  in  his  defence' 

(I.;  A  notic..  un.l.'r  this  section  shall  be  deemed  sufficient  if  in  the 
form  in  the  schclule,  or  to  the  like  effect. 

12.  If  the  .lefendant  in  any  .action  against  an  employer  for  coni- 
pensation  tor  a.,  injury  sustained  bv  a  workman  in  the  course  .,f 
bis  en,pl.,ymel,l  inten.ls  to  rely  f.,r  a  .iefeii.e  .,„  the  want  .,f  notice  or 
the  .i,sutlK.i..,..y  of  notice,  or  on  the   ground   that   he   was   .,ot  'the 


Nova  S(;(itia. 


Uo'J 


•'npl..y,.r  nf  tlio  work.nnn  injure!,  ho  Hhall,  not  less  thai,  scvrn  .l->vs 
1-for..  the  hrarmi;  of  the  action,  givo  notice  to  the  SainUlT  of  his 
.Nt.nt.on  to  rely  on  that  .k-fence,  ami  the  court  mav  i    it    di  c  cti  n 
ana  upon  such  ternm  and  conditions  as  are  just,  on  e    a  ,1  al  .w    1' 

;  ven'''an;rH;:  I'"; ';'"'  *"^  ^'t  '••"•'"""•  -'  '■"^''"■'^  nuch  nLS ;« ^ 

^ivtn,  and,Hul.)ect  to  any  such  terms  and  conditions,  any  notice  civen 
pursuant  to  and  it.  con.pliance  with  the  onier  in  that  ^ii     shaT"^ 

.,ivtn  under  an.l  ,n  accordance  with  the  provisions  of  this  chajpter 

shall  ■«.!!  ;"i'^'  ""I""  ^'■",""''^  """'"■■  "'''*  '•''••'I"^''-  ""'  statement  of  clain. 
ha  state  ,n  ordinary  la„gu;„a.  the  cause  of  the  injurN  and  the  da  e 
t   vh  .1,  ,t  was  sustained,  and  the  amount  of  co,n,«nsation  ch^.n     ' 

an.l.uhcre  the  action  is  hnm-ht  l.y  more  than  one  plaintiff,  tlu  an    unt 

« I  icti  the  i.I.iintiir  complains  has  arisen  hy  reason  of  the  ne.']i.'ence 
act.oron.ission  of  any  person  in  the  service  of  the  defendant  the  sta^t' 
nietit  ol  clam,  shall  give  a  relial.le  description  of  such  "k^o,, 

sl,.?it"l5"  r""'"''  '"■  ."^''■^■^•""■''t  "lade  or  entered  into  bv  a  workman, 
Mial  1«  a  bar  or  constitute  any  defence,  to  ,,-  action  for' the  recov.tv 
under  this  chapter  of  coniiK.nsati,.n  for  an  injury,-  rico^.  ry 

(")  imleRs,  for  such  workman  entering  into  or  making  such  contract 
or  agreement,  there  was  other  consideration  than  that  of  hig 
being  taken  into  or  continued  in  the  emiiloyment  of  the 
defendant;  nor 
(ft)  unless  such  other  consi,leration  was,  in  the  opinion  of  the  court 
or  judge  before  whom  such  action  is  tried,  ample  and 
adequate;  nor  ^ 

unless,  in  the  opinion  of  the  court  or  judge,  such  contract  or 
agreement,  in  view  of  sucli  other  consideration,  was  not  on 
the  part,  of  the  workman  improvident,  but  was  just  and 
reasonable,  ■* 

of'!l,l''l*""'f^°  "^  P'":'^  in  resi>ect  to  such  other  consideration,  and 
^nd  rel^',^'"^  1'"^'"  ^°^  .''^''^''''''  ""'"^  *l^^t  the  contract  was  jus 
^defendant  '""  ""'  '™P^°^''^^°*'  ^^hall  in  all  cases  rest  upon 

fork's;  Wv"/^  ''"'''°°  ^F''"""^  ■■"'.  •''"Ploy^'-  for  the  recovery  of  damages 
the  mit  of  L  '*  workman  arising  out  of  the  alleged  failure  on 
staf,?tl  •     I      employer  to  comply  with  any  of  the  provisions  of  the 

rai  u ays,  passed  lor  the  purpose  of  preventing  accidents  to  workmen, 

^ro  V.  r;.?^.  T"''  '"'^■*''"*'  *''  *''""  '"'"«  ""  t^^  '"-^1'  "'«  bunlen  of 
wTs  s?rl  ,  .1  f  Pf-^^^rt ''■•'''  "'"'P'i'^d  ^^i'h.^r  that  due  diligence 
was  ufccd  to  that  end,  shall  be  upon  flie  employer. 

16.  Where  the  injury  was  caused  by  the  personal  ne"li"cnce  or 
wilful  act  of  the  employer  (or  of  some  person  for  whose  act" or  default 
c  ilT.fr  ■■  VM'''1'"'''!''^«)'  ""thing  in  this  chapter  shall  affect  any 
b  VL!t  ^Vi  **";  ^'"I'loyer;  but  in  that  case  the  workman  may,  at 
ins  option,  ei  her  claim  comi«nsation  under  this  chapter,  or  take  the 
t^.-'f:  i;'"7«'»'"«\f  were  open  to  him  immediately  preceding  the 
thiitieth  ,iay  ol  March,  1!)00,  but  the  employer  sh.all  not  be  Hable 
t-'  pay  coM.pcnsatinn  for  injury  to  a  workman  by  accident  arisin-'  out 
«'l,  and  in  tl.e  course  of  the  employment,  both  indepcndentlv  of  and 
also  under  this  chapter;    ami  shall  not  be  liable  to  any  pri;ceedings 


('^) 
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(Section  11.) 

Ii«  A.  li.  (/„,y;  jH«,r/  imjiliiytr's  u'W/m) 
or 

I. 'ikf  notice  that  on  the  .lay  of  I't  en    /•  • 

Yours,  etc., 

X.  V. 
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Kmpl.iyprs' 
l.ial)ility 

'  L'nIosB 
*>tlierwix(> 
ilcclnred  or 
in<licateil 
by  the 
context, 
whereviT 
any  i>f 

'    havi'  t)ip 
inoaningH 

'  oxpri>«s«l, 
tttat  in  tu 
^ay 

"  Ttie 
oxprcMion 

"  unless 
a  contrary 
tutpntion 
appours 

' '  Omilteil. 
"  5. 


(1)  Thk  Woi:kmi:n'.s  (\i.mi'i;n8ation-  foi:  Iviiuiks 
A(T,  I!.  S.  (».,  18!I7,  c.  100, 

loith  notes  sh.nrin.,  th,  nnintions  in  the  comspondiu,,  A-t 

III  Jintisti  Ciiliiinhia  :  J,'.  .S.  Jl,  (,'.,  18;t7  c.  tit).* 
Hki!  Majkstv,  In-  ,,,..1  with  tlie  a.lvioe  and  consent  of  tlic 
Lci;islative  Ass.-ml.ly  of  tiio  Province  of  [Ontario]'  enacts 
as  lulliAvs  :    - 

1.  This  Act  may  he  [kn,,\vn  ami]-'  citcl  as  "  [77,-  Wurk- 
7ueiis  '.omiHiisiitiiJii/or  Jnjurint]'  Act." 

2.  [Where] »  tlie  f.>liowin.i;  words  ••  occur  in  this  Act,  thev 
^lliUI  [1)0  cnstriied  lu  the  nianuerj '>  hereinafter  rmentione,! 
unless  a  contrary  intention  apjiears] " :—  ' 

1.  ""Superintendence"  siiall''  be  construed  as  meanin- 
siich  general  superintendence  over  workmen  as  is  exercised  by 
a  f.^reman,  or  j^rson  in  [a]"'  like  positi.m  to  a  foreman,  whether 
tiic  r'erson  exercism-  superintendence  is  or  is  not  ordinarily 
enj,Mged  m  manual  labour.  ■' 

2.  ""Employer"  shalP'  include  a  body  of  persons  c<.r- 
porate  or  ui.incoiporate,  an,l  also  the  le-al  iXTsonal  repre- 
sentatives of  a.Ieceased  emi.loyer,  and  the  iH,"rson  liable  to 
pay  compensation  under  section  [4]  n  of  this  Act. 

•"..  ""Workman  "does  not  include  a  domestic'  or  menial 
•  XoTK.-The  words  and  figures  outside  the  square  brackets 
are  common  to  both  Arts.  Those  within  brackets  are  in 
the  Ontario  Act,  but  nave  either  been  replaced  bv  other 
words  or  else  omitted  in  the  British  Columbia  Act,  as 
indicated  in  the  marginal  notes.  Index  figures  apart 
from  brackets  mdicatc  additions  in  the  British  Columbia 


Ontauio. 


i)i\l 


iKjon  .H.caHun,ed  hy  or  han  ari.scn  fro.,.  „/]„    ,,„  ,"""   ,J  j^,       ^ 
IH  w,.rk  or  .....,,l..y„.,,„  ,,s  ,.,  ,l„.,.,„ic  or  .......h.   Jer-ut 

-•    iH  a  «i.rva,.t  ,„  huKhan.lry,«ar.k...i.,^r..r(ri,i     Iv,;      .'    ,         , 

al...ur  whether  u,.,  cr  the  a^e  of  twenty-one  yea     o'vt 
at  a«e.  han  enteral  into  or  works  nnJeV  a  ,..>.tr 'ct  wit  .  -m 
•"Pi.'yer,  whether  the  col.tra.t  [i.s]  «  n,,.,lo  lK..fore  oi^  ■  t'        bo 

W     '"I'ack.i.j;"    shall    mean   a   packing    of  w.hhI    or  '  ■'•. 
fterV/ofr/T     ".*,''"    "1"!''"^    -''bHtantial     an.r  Holi    ■  m.  «u,j 
1  .r.   fill      ""'  '•?    '""  '*''"  ""='"'"  "'  tl'i<'kne«H,  an.l  which 
I  -re  filled  „,.    sj,,,],  ..^j,,,,,   ,^  ^^.j^,  a n.l  a  I,    f   '  ■  m,. 

-u'heH  of  the  crown  of  the  raiU  in  u«e  on  anv  r    it^-  Sl 

serlTt  '!''"""''"y-''""''"°'"^''"" '"«'"»»»*'  include  a  railway    *• 
xtrvant,  tramway  servant  and  street  railway  servant. 


3. 

1. 


'"  The  ei- 
prcMluii 

after  the 


Rv  r . .     '   T    ''  'TP'  "  ''^''"^  *"  -^  work.nan-         . .  .ft^r  the 
»J  reason  ot  any  .lefect  in  the  condition  or  arranee- »i™^»'i- 
nient  of  the  ways,  works,  machinery,  plant  build-  T?'"'"'" 
in«8  or  premises  connected  with,  inten.led  fur  „r      '' 
_^  used  m  the  business  of  the  employer  '^' ;  or  V.  a,i.,  ■  bv 

-  uy  reason  of  the  negligence  of  any  person  in  the  """"•"'''•ny 
service  of  the  employer  who  has  ai.v  si.nerin  '"■'•'""  "'^• 
tendence  entrusted  I  him  whil.t  in  thelxeX  of"  ^'^. 
such  sajK-nntcndence ;  or  '  iK^ii>:ij,.lr 

^TvTcer^thl"   '"f^""'  "{■■'''y   P^''-^""  "'    tl- "-'»"• 
service  ot  the  employer  to  whose  orders  or  .lirec- "«*'«>  ^y 

tions  the  workman  at  the  tune  of  the  injury  was  TJ^^^* 

bound  to  conform  and  did  conform,  where' such  oTn'^'" 

"'.)ury  resulted  Irom  his  having  so  conformwl  :  or    """i*'' 

sen,  ite  ot  the  employer  done  or  made  in  olxjdieuce  "■"«"' 
to  the  rules  or   by-laws  of  the  employer,   or  in 
obedience  to  particular  instructions   given  by  the 
employer  or   by    any   i,erson  delegated  with     he 
•■^^'tt'onty  of  the  employer  in  that  l)?half;  or 

service  of  the  employer  who  has   the  charge   or 
control  of  any  [limits  signal],'^  locomotive,  en-ine       »'k"«i. 
machine    or   train    uik...  a  railway,   tramway   o.^  '^""' 
street  railway ;  ' 

Srsr'^"""'  "'•  "'  ■''"'  '^'^  '"J'"y  '^«""»  i"  •I'^af  b,  the  k-al 
personal  representatives  of  the  workma..,  and  any  persons 
en  led  in  case  of  death,  shall  have  the  san/rgl  t  "f 
con.^>e„.at,o„  and  remtnlie^  against  the  employer  as  if  tl^e 


E.L. 


3 


iMi2 


Canakian  Aitkndix. 


Appndx.  workman  l,,,.l  not  W.u  a  work.nan  nf,  „„r  i„  „,„  ,,„,:,.    , 
the  tin,,I„yor,  nor  ciga;,'.,!  in  Inn  work.  ««"k.  .,f 


("^ 


■caff.. UN.  „r 
tbt'  iii.ui-riitlii 


fill       ,  f      '    .    "■-'   '■'••"•' »i  'imi 

ll.c  iH.r.,m  f„r  ul,.,,,,  tl».  w„rk.  or  any  part  tlicrrof  in 
'I'lllC,  OVVMSnrnupi.licHanv  wiv.    ui.rL-    .        ,         ' 
iiliiT.t  ■:  l„,ii  i;.  ,    '  \  w.i\.(,  wc.rkf,  niiicliinfrv. 

lUam,-    lull   ill    IL'H.    i.r    tir.ii.. 1     e  ■  •'» 


,1'    lU 


/  X  -in  '''-v""-t""'r:"t'<'r;  ami 

(-•)    lhe.of.ct  or  tlu.  failure  t„  ilincovcr  or  roiiieiiv  the 
;W-   ';r.,K.  from  ,l.e  „e,li«enc.  of  ,1...,;:;^^ 

irn:,:::;:;..;:ri:';s;:t!-"«''-'-hcon..ition,^ 

!wX;i  tliTt'^  ""  "■"^^•'"'- »''^''  1-^  "f  'ho  work  ; 

.1..'  u':;kn!: ."hi;;  tr^^nissi::",';:"'^ rr^  t ' 
^;:^;:^i.:r^r;::i-r.rr:;; -?''^ 

.•iiactL..!,  s,,  liowevcr  tl    t  ilnii   I.      """  ^''^•'".'»  ''a.l  not  beon 
recoverable  fiirtliVLmeinS^    -'"I>en.at.on  nliall  not  !« 
(-)  Nothing'  in   thi»  HCclion  contain..H    mI,..!!    ofv    . 

hcK-K"  "' "'"  /^'«''^^-''^'  -  !Xr  oJ;^^ 

l.ta.l  IwulKc    or  any  other  erection   or  ntructure 

n  the  .surface  o|  the  railn  to  admit  of  an  ofie 
•iMd  clear  heaihvay  ol  at   least  H.'ven  feet   U-tween 
...  to,,  of  the  ]ii.,hest  frei.li,  ears  then  run   in  m 

:;'n:i:::^!;''''''^'--''^'--.uower'i!:^;n^ 

-.  I'V  reahou  of  the  snare  1kiUi-<i<..,  .1         -i    ■ 

<•..   ,       . '".-  "i'acc  wtween  the  rai  s  in  anv  ra   wav 

w"rd  to  whe'r^;.^T  V"  »•"'•"  "^  ""-^l'  ^^^ 
Thin  f^ve  n.1.  '  ^"-'■'"^''  "'■  ""^■''  ■•»*'«  'I'-e  i°"t  less 
I'lckiil!.    o"        '  "'"''•   "'^^   ''"'°S  filled   in  with 

ot  crr.il  "hv,  V""^"  ""y  «""f^-™il  and  any 
•  ores.  ;  .,  ,1  f'"'  "'7'  "'""8^'i'J''  thereof  as 
o  Icr  rail  '''''";    ""    ^^i-o'-'-ailx   ^vhcre    no 

othc.  lail  intervene.,  (save  only  where  the  space 


Omaujo. 
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tl.r..,..,|u,r,.,rH  of  ,m      Ll         '"'■■  ''"T  """  """  •""» 
"""'tl'  ol^A     il    Mf.  ■'     ""    Vr  ''"^"'«  ^'^■'^^rv 

patkiii;;;  -">vtiniK.rj     lillcil  m  uul,  ,  „„| 

•»uch  injury  hIiuII  |„.  ,i,.,,,n„.    ..  i  .  ,  <>.i„i„.r, 

e"nta/ne.l  sl.all  U  taken        ±:.^  .'":"".""  '"  "■'•<  -^'-ti.-n 


,1  '  • "y  '"-•"("cut,  or 

"'"  "'funiD-  of  [tl.c.j:'  said 


HUb- 


OlHitlol. 


f'r  ""y    l.uriH,Hc   rivstrictin 

[6.j'  A  workman,  for  his  li.,rni  r  . 
"uder   this    Act  to  anv  ri'-l,!  ,.<•'-'    "'"'"  '"^'  ^  t^ntitled  '  '>«.««■/. 
^'^""''"-'•■'"^-'■'-^^^ttffiwnli'tL^ 

••'-':  m^miS::!:;:!:^,^;..^^'^.  -.i-  t..  aeA... 

rc.ne.lie.1  owing  to  X  3  *  J^' ;"*. '"^■" ''l"'"^^'^''' - 
m.mt.  r^rson  entruHted  by  I,]",  w  th  ,  "-'  •""P'^yi''-  "r  of 
t  .0  condition  or  arran-'cmc^  t  .f  Vl  '^"'^  ."*  ««'^'""'  "''" 

I'luut  building  or  prelS^r^;  iP'-^'  ""^'"''  ""'^'"-O'. .  ,„ 
-.  Under  fclanKpl-'  x  ,.»•        ^>    '  "  ji/./.-or 

resulted  fron.Ln,ohi,.r4i;t;ordrLti,  h''^",  '''V  ''^"^>^  ^'^"-'-' 
-r  instructions  therein  mJnti.ncd.r  /''f  '■"'^•">  ''y-li'^vs,  i"  .h«  >.,„. 

or  by-law  lias  iH-en  i,  ,7mvV         V  ''^"^"''•••l.  tlmt  where  a  rulj  "'''"^^'""'  "f 

rule  or  by-law.  eit h;:?^^       il^am  r''"''''^'''^.*'' ''  P'"'-  -"^"''^""' '' 
«'r  under  and  pursuant  to  an v  nrnt '        '^''"'''''  '"<'ouncil.  "'"'"^ 

uny  Act  of  the  Uisla,ur^oq(^„E jT "  '  f  /.''I.  ^T'"""  "'  "^■' "^ 
of  Canada,  it  shall  not  be  deeiLl  f  ,ri^/  .  or  of  the  Parliament  <■  forth' 
to  ..can  improper  or  ^XM^^tlZlt^^^  "' '''^  '^'^'  -T."."/' 

reasonable  excuse  to  "1  ore";!.?';  'f   ^i'"-'    without  S:!-:""" 


BrilKh 


reasonable  excuse  uTXeor  cT^l  T^   ^''"'-'''    ^^i"'"'" 
reasonable   time,  information   flt;"r    p  .  ''^  S'^-*-'"  within  a 
•some  ,H.Tson  suix;rior  to  himse  f  in  ,1      ""-'  .'-•'"Pl»y>  ■   or-'^uib,; 
e"iI.loyer,  unless  lie  was  a     re    In    t  e"   "'T'  '"'  ^'"^'^'  '  "- 
HUi«rior  already  knew  of  t  h"  ,  )      If  '"'I'^'^y^-'^  or  such 
[Provided,  howeve:-,  that   sSl'^lrt^'   "■    "^'''S""^^'-  , 
reason  only  of  his  cuntirui,.,  •     \°'^'^™'«u   sl'all   not,  by     ■^^'■.«- 
employer  ^i:ith  kno^^g:"^   '«,,;; .,^^''"^7'''-'  of'thL-,r:'u 


employer  ^ith  kn^.v^g^^l}^^,,;:'.^  "-Pl^ynient  "^ ^^  Z^^'^n 


emission,   which  caused"  hi^   i^  ■.'  "«sl'Sence,  act,  or  '■-P'". 

voluntarily  incurred  ti:e^istof'rfnju^y, '""*"'   ''  ^^^ -" 


to   be  equivalent   to   the  ^a  "'^rnf^''^  ^^  ^"""^^ 
t-cc  yea.  prcccd.n,  the  injury  ^f /^^-'.^-llo^^;; 
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'  two 

tliuusaml 


U 


Omitlol. 


Oiiiithil. 


l'Urtli>  M 


Bail) 


i;n.,k.  ompl.,ye,|  .la.ins  tiiuse  years  in  the  like  ciuployineut 

,1  ',','s.  '•".  '■•"^■."'r'-"-  '•"'  ■""'"  -(  [fifteen  ImmLl]  ■ 
dl  is«lnchev..r  ,s  lurj;er;  an.l  .such  eo,niK.n.ation  shall  n,a 
be  hul.iwt  to  .ny  .If.luctmn  ..r  ahatonicnt,  l.y  reaf,,n,  or  on 
uccount  or  ,,.  rc^iHTt  of  any  matter  or  thing  whatnoever 
nils' ("t     ■"  "  ''"•''■''■'">'  1""^V''1«J  f'"-  iu  section  [12]^  of 

[8.]MVi,cn  in  any  action  under  this  Act  comiicusation 
IS  awar.led  m  he  case  of  the  .Icath  of  a  workman  f„r  a,, 
ini'ii y  sustained  l.y  liim  in  tiie  course  of  his  enii.lov.nent, 
the  amount  recovered,  after  deducting  the  costs  not  re- 
covered rom  the  .lefendant  may,  if  the  ...urt  or  jud"e 
before  whom  the  action  is  tried  so  .lirects,  be  divi.led 
between  the  wile,  [or]  '  husband,  parent  an.l  chil,:  of  the 
deceased  m  such  shares  as  the  court  or  judge,  with  or 
Mthout  assessors,  as  the  ease  may  be,  or  if  the  action  is 
tried  by  a  jury,  as  the  jury  may  determine. 

8.  [Subject  to  the  provisions  (,f  sections  13  and  14  l-- 
an  action  l.,r  the  recovery,  under  this  Act,  of  compensatiun 
for  an  mjui-y  shall  not  be  maintainable  against  the  e-,  -.lover 
of  the  workman,  ..nless  notice  that  injury  has  been  sus- 
tained IS  given  withm  twelve  weeks,  an,l  the  action  is 
oommenced  withm  s,s  months  from  the  occurrence  of  the 
accident  causing  the  injury,  or  in  case  of  death  within 
«ehe  months  rom  the  time  of  death;  provided  always 
that  m  case  of  death  tlie  want  of  such  notice  .1,,.,  be  no 
bar  to  the  maintenat.ce  of  such  action,  if  the  judge  shall 

'•ataofS:.""'  ""^"  "'^  "''^""^"''^  ^-"-  '- «-'' 

10    X<.  contract  or  .agreement  m.ade  or  entered  into  by 
a  workman  shiill  be  a  bar  or  institute  any  defence  to  an 
:!' v'inlin        ''•'"''■'-'''•^'  """^''''  *''■'*  ^<=t  of  ^■'•'"Pen.sation  for 
.  Unless  for  such  workman  entering   into  or  makiu.' 
such  contract  or  agreement   there  was  other  cou- 
sulwation  than   that   of  his   being   taken   into  or 
continued  in  the  emi.h.yment  of  the  defendant;  nor 
.   L  nless  such  other  consideration  was  in  the  opinion  <.f 
the  court   or  ju.lge  before  whom    such    action   is 
tried,  amj.le  and  .adequate;  nor 
Unless,  in  the  opinion  of  [the]''  court  or  judge,  such 
contract  or  agreement,  in  view  of  such'  other  con- 
sideration was  not  on   the  part   of  the  workman, 
■  niprovxlenl,  but  was  just  and  reasonable- 
the  [bunicn]'  nf  proof  i„  respect  ..f  such  other  con- 
sideration, and  of  the  same  Unng  ample  and  a-lequate,  as 
atorcsaid,  and  that  [the]*  c.ntract  was  just  and  reason.able 
and  was  not  improvident   as  aforesai.l,  shall,  in  all   cases, 
rest  „i,on  the  defendant ;    I'rovided  ahvavs  that   notwith- 
standing anything  in  this  s,.ction  cntained,  no  cntract  or 
agrtemeut  whatsoever  ma.le  .,r  entered  into  bv  a  workm.m 
shall   be  a  bar  or  c-ustitute  any  .Iclence  to  an  action  for  the 
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[II.P  Not  withstanding;  anytliinr;  contained  in  tliia  Act 
m  action  under  [.section]-'  ,•?,  4  [orl  <  o-^  shall  lie  a-a  ist  the 
legal  pergonal  representatives  „f'-a  iceased  employer. 

[12.]''  Tliero  shall  be  deducted  from  any  coniuensation    "^' 
awarded  to  any  workman  or  representatives^of  aX  k'    n   '  "• 
>r  Krsons  ciamung  by,  under,  or  through  a  workmanTn 
es,.ct  u    any  cause  of  action  arisin,  under  th  s  Act!  any 

.cntatives  of  any  workman,  or  any  per=ions  clainiin.'   bv 

ui..ler    or    throuj-h    such   workman,   for  comi^^ns    i  m   in' 

resiK-ct  of  any  cause  or  action  arising  under  this   \ct    u 

payment  has  not  previously  been  made  of  anv  p<;nakv  o 

damages,  or  part  of  a  penalty  or  <lamages  unferCv  s^uc 

h,  r'e^ll^r  "f  *  ;•=  '^''^  l'«'-li'«ne„t, or  of  The  said  Legi"la  are 

HI  respect  of  the   same  cause   of  action,  such   workman 

representatives  or  jxirsons  shall   not,  so  far  as  the     dd 

Legislature  has  power  so  to  enact,  be  entitled  thereafter  to 

receive  m  respect  of  the  same  cause  of  action,  anv  such 

Knalty  or  damages,  or  part  of  a  penalty  or  dam;.fe/unde 

any  such  last-mentioned  Act.  "-"ua^es,  umicr 

\  ^}^'^  ]r^^^  ^i''*''^''  *"  r<^^^ct  of  an   injury  under   this 
Ace  sha  1  give  the  name  and  address  of  thi  person   njue 
and  ttitf  r  'Tk  "r^  '''"Suage  the  cause' of  th^^luy' 
and   he  date  at  which  it  was  sustaincl,  and  shall  l>e  served 
on  the  employer,  or  if  there  is  nu.re  than  one  ,'mplove 
upon  one  of  such  employers.  nipiojer, 

(2)  The  notice  may  Ijc  served  bv  delivering  the  same  to 

.cS£r;^t:'rl:;rr^£/'^^ 

a    hm  last  known  place  of  residence  or  place  of  busi.e's 
an.l  If  served  by  post  shall  be  ,leemcd  to  have  been  served 

;1  li?eredin%Ie"tr   '''"'''  ^""^'"""•"  ^'^  --  -uld  2 
ncuvertd  in  the  ordinary  course  of  post,  and  in  Drovin"  the 

service  of  such  notice  it  shall  be  sufficient  to   "o'^^  t  nt    he 
notice  was  profK'rly  mldresse,!  an.l  redstered    ' 

(4)   Where  the  employer  is  a  ho/ly  of  .KTsons  corp.,r'ito 
or  un.ncorporate  (he  notL^e  shall   be  served  by  delive  in" 
the  sanmat  or  by  sending  it  by  post  in  a  redstercd  letter 
addressed  to  the  office,  or  if  there  be  more  than  one  office 
any  one  of  the  offices  of  such  bo<iy  ' 

tJ:'U}-^,  "''"'l"""  in'!"fflciency  of  the  notice  require.!  by 
this  .-ectiu.,,  ur  by  section  !(  of  this  Act,  shall  not  be  a  bar 
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Appndx.    n  ,1,0  mninta.anco  ,-f  an  action  for  the  rocovcrv  of  com- 
jxns.fon  lor  the  injury  if  the  court  „r  j,„i.-c  bcfore\wZ. 

<ir  LsiKl.J'  want  or  insufliciencv,  and  that  the  dofeiwlant 
l.as  not  been  thereby  pre.ju.liee.l  in  his  .lefence 

(1.)  A  notice  tuuler  this  section  shall  b<-  deemed  sunicicnt 
if  in  the  form  or  t,.  the  effect  followinj: :-  ^-'''''ccnt 

I'd  A.Ji.,  of  (here  insert  emplot/er's  address) 
or 

To  the  ^'mi]y.iuy,  (or  as  the  case  may  he). 

lake  notice,  that  on  the  day  of  18       r'T) 

of  {u,sert  address  of  injured  p^^son)  a  workman  in  v.mr 
c'nrh.ymen  sustained  personal  injury,  {add,  of  w  ch  e 
i  •";//*";  '   r  ',"  "'•^''^'  ""'^  ^''■■'^  «..ch  inju'ry  was  cans 

(Date)  •'       """'  '^^'"^'•y'  ^•^-  tl'"  fall  of  a  l«am). 

Yours,  etc., 

A'.r. 

"■  ,„W*'-''  y    ^'''^    ''^''■^•^•'^"t    '"    ■'iiy    action    against    an 

<  mployer  for  compensation   for  an    injury  sustained   by  a 

worknmn  in  the  course  of  his  e.nph.yment  intends  to  rely 

for  a  defence  on  the  want  of  notice  or  the  insufliciency  of 

otce.or  on  the  ground  that  he  was  not  the  employer  of 

cfon  ti?"?'"  '^'^'''f^y  •'^¥".  ""t  J«>^«  tl'an  seven\iays 
ef  re  the  heani.c;  ot  the  action,  or  sucli  other  time  as  may 

•1,  .},.;?  '•'  "'^'■^■•'^.^"'If fi"iJ  tl'e  practice  of  the  court  \n 
Mnch  the  action  is  brou-ht,  give  notice  to  the  plaintiff  of 

be  it?,  T,''f'i'\T"  ■'!!'■'''  •^•'•'■'«  »>'<l  coM.litions  asn'.ay 
luJrnl  f  M  ^''''■'''''  "i;*^""  ■'""^  ^"'^"'  •'^°  'Hljournment  of 
the  case  for  the  puriK.se  of  enablins  '^uch  notice  to  be  giyen : 
and,  subject  to  uny  such  terms  and  conditions,  any  notice 
b  ry'"r'n"*  *°  ''"''  '"  compliance  with  the  order  in  that 

tl.ireof,  be  l,c  d  to  be  a  notice  -iven  pursuant  to  an. I  in 
conformity  with  sections  9  and  [V,i]  ■'  of  this  Act. 

[15.]  4  In  [an]  •■  action  brouylit  Tinder  this  Act  the  parti- 

1  n'r.,'.:    fi"""    '"■  **tf ';"'^'!'t  <'f  Haim  shall  state  in  onlinary 

..nsuag,    the  cause  of  the  injury,  and  the  date  at  which  it 

MS  sustained,  and  the  amount  of  compensation  claimed; 

.11     X  here  the  action  is  brou<:ht  by  more  than  one  plaintifl 

wh,r'ri'  ■  '=""'l?'"*'f.";»  <=l«i'n<^'l  hy  each  plaintiff,  and 
Nhere  the  injury  of  which  tiie  plaintiff  complains  shall 
iNive  arisen  by  reason  of  the  lu-ligence,  act,  or  omission  of 
an  lx.r.son  ,n  the  service  of  the  .lefendant,  the  particulars 
Miall  give  the  name  and  description  of  such  person. 

[16.]  n— (1)  Upon  tlie  trial  of  [an]  "  .action  for  recovery  of 
comi«.nsation  under  this  Act  before  a  judge  without  a  jury 
one  or  more  assessors  may  Ix.-  appointed  by  the  court  or  judge 
lor  the  purpose  of  ascertaining  tl,..  am.,unf  of  comiiensjitioii  • 
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Lugl  t]    clear  .lays  at  least  l)cfore  the  day  for  holding    1 
court  at  which  the  action  is  t..  te  trie.1.  serve  a  lorn  of    le 
apphcatu,,,,  so  filed,  ujx.n  the  other  p^rty?  who  my  tl    n 
ether  hie  an  application  for  assessori,  or  HI.    "biections  t 
one  or  more  of  the  persona  proixjsed  "t'ltctions  to 

in  tL^nruFfr''^''  '""■  »>'«"I'P>'intment  of  assessors  may  he 
in  the  form  lollowing,  or  to  the  like  effect,  namely :— 

In  the  [dem-ihlnii  the  court) 
"  ^ ''"  Kpi^'''  ^""'I^'^'^'i™  f^r  Injuries]  *  Act."      ■  K,„. 

,     „.  Plaintiff,      ''""""' 

[andl  ■' 

"•        -■  Omitted. 

{Here  set  out  the  >,a,u,H,  nddrcsus  „w1  ormrHitions  of  the 
persons  above  referred  to.)  'I'lcions  of  the 

foSrfnl):-     ^'"'' •'  """*'"■'  '"  "'"  "Pl'oiotment  add  the 

ment";,fiv"'f"M     '''"'  '''^''"*'"')  '^""^'^ts    to    the    appoint- 

H  i    ,n  '^  "^  *'"'  '*'''""^  ''''"^'-'  """'^''l  f"  net  as  aises  ors 

matins  actum,  as  api,ears  by  his  consent  thereto  tiled  here^ 

i)ated  this  ,i^„  ,,f 


(lay 


The  aboye-nantcd  plaintiff,  {or  as  the 


A.Il 

''(ISC  may  In ), 


(0)  Where  separate  applications  are  tiled  by  the  paries 
...  objectum  to  the  jK-rsons  proposed  shall  be  n.a.   '  by  ei  h.^ 

named  m  each  application  one  or  more  assessor  or  assessors 
presided  that  ..a.  same  number  of  assess.,rsbea,Voh 
tlu-  names  -ivcn  ii,  s,uh  applications  resiKviivelv. 
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Canadian  Aitkndix. 

[DiviKio..]'  (ourt    tl.e  ai-plicati-iis  f.,,-  the  a.-iMuntmcnt  of 
assessors,  to-cther  with  any  ..Ljecions  n.a.ie  to  the  persons 
-roposed,  shall  be  f.^warded  l.y  the  [clerk]  «  of  the  court  to 
tlie  jiiil<;e. 


Appndx. 

'    Sul)-9,  7  of 
R.  17. 

'  Uutittcil. 
'  *  'ounty 

•  Kcmstrar        [18.]  ■■  Where  application  f..r  the  a,,pointraent  of  assessors 

^sub.s.s„ns  granted,  the  court  or  jud-o  shall  a]>ix)int  such  of  the 

persons  i>roposcd  for  assessors  us  l,y  the  court  or  judge  may 

l«  deemed   tit,  subject  to  the  pn.visions  contained  !n  this 

Act. 


Sllh-s.  9  ijf 
'.  17. 


■  >-ilb.s. 
"f.f.  17. 

'  xball 


10 


"  .Mib  «.  11 
ofs.  17. 

'•  live 
dollurs  for 
each 


"  Sub.9.  12 
«f  ».  17. 

'    f  b.ill  be 

'*  any 

' '  court  or 
jiMgc 

■    Suh-s.  13 
ofs.  17. 


'      Sub-«.  14 
Ofs.  17. 


[19.]  In-  such  action  where  an  api>lication  for  the 
appoiiitnieiit  of  as.^essors  has  Iwen  filed,  tlie  court  or  jud"e 
may,  at  any  time  prior  to  tlic  triiil  thereof,  nominate  one  or 
more  additional  persons  to  act  as  assessors  in  the  action 
\\  here  no  applicati.in  for  as.sessors  had  been  made,  the  court 
oriiulgc  may  apiK)int  •  one  or  more  |iersoDs  to  act  as  assessor 
or  asses.M,rs  m  the  acticpii  liefore  or  on  the  trial  of  the  action. 

[20.]  ^  If  at  the  lime  and  place  api^inted  for  the  trial  all 
or  jiny  of  the  assessors  appointed  [,lo]  »  not  attend,  the  court 
or.iud.;e  may  either  proceed  to  try  the  action  with  the  a.ssist- 
nmr  ot  such  ol  the  assessors,  if  any,  as  [do]"  attend,  or  may 
adjourn  tlie  trial  jienerally,  or  iijion  anv  terms  which  the 
court  or  jM.lge  may  think  tit,  (,r  may  .appoint  any  person 
who  may  be  available  and  who  is  williiij;  to  .act,  and  wlio  is 
not  ohjccteil  to,  or  who,  if  objected  to  is  .,l,iecte.l  to  on  some 
ins'ifhcient  ground,  or  tlie  court  or  judge  ni.ay  try  the  action 
wittiniit  a.s.sessors. 

[21.]  ">  Every  person  requiring  the  court  or  judge  to  bo 
assisted  by  a.s8essors  shall  at  the  time  of  filing  his  applica- 
tion .lei.osU  there-vith  the  sum  of  [|4  for  every]  "  assessor 
proixised,  .and  such  payments  shall  Ik;  considered  as  costs  in 
he  action,  unless  otherwise  ordered  bv  the  court  or  iud"e  • 
I  rovided,  that  where  a  jierson  prop.»se.l  as  .u.  assessor  shall 
have  in  writing  .igreed  and  consented  that  he  will  notreduire 
Ills  remuneration  to  be  so  deposited,  no  depisit  in  res.)ect  of 
sucli  jierson  shall  be  required. 

[22]  >•-'  Where  an  action  [is]  >•'  tricl  by  the  court  or  iud-o 
with  the  assistance  of '*.as.sessors  in  addition  to  or  indepen- 
dently of  any  .assessors  i.ropose.1  by  the  parties,  the  remunera- 
tion ot  such  assessors  shiill  be  borne  by  the  parties,  or  either 
of  them  as  the  [judge  or  court]  '-  shall  direct. 

1  '-n^'-'  r  J^-'"'"!''^  **"  assessor  has  been  appointed  the  action 
shall  not  be  tried,  the  court  or  judge  shall  have  power  to 
niake  an  allowance  to  him  in  resi>ect  of  any  exV.nse  or 
tn.uble  which  he  may  have  incurred  by  re.ison  of  his 
aj.pointnient,  and  direct  the  payment  to  be  m.ade  out  of  any 
sum  de|K)8ited  for  his  remuneration. 

[24.]  '■  The  as8es.sors  shall  sit  with  and  assist  the  court 
or  ju.lge   when  required    with    their   ..pinion   and  sjK.-cial 
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knc.wlcdfto   for   the  i)ur|K)se  of  aHccrtaining  the  amount  of  Appndx 
coi.iiK,.ns.itioii,  if  any,  whicli  the  plaintitf  sliall  Ix;  entitled       -^-. 
to  recover. 

[26.]  '—(1)  Wlierc  several  actions  shall  be  brought  under  '  is. 
tins  Act  against  a  defendant  in  the  same  court  in  resix'ct  of 
.he  same  negligence,  act  or  omisBion,  the  defendant  shall  be 
at  liberty  to  aj-nly  to  the  judge  that  the  said  actions  shall 
be  consolidated. 

{2)  Ajiplications  for  consolidation  of  actions  shall  be 
made  upon  notice  to  the  plaintiffs  aflected  by  such  con- 
solidation. 

[26.— (1)]-'  In  case  several  actions  shall  be  brought  under  ■  •xnb-s.  3 
this  Act  against  a  defendant  in  the  same  court  in  resiiect  of  '"'»■  "*• 
the  same  negligence,  act  or  omission,  the  defendant  mav,  on 
tiling  an  undertaking  to  be  K)und  so  f?,r  as  his  liabilitV  for 
such  neghgence,  act  or  omission  is  concerned  bv-the  decision 
in  such  one  of  the  said  actions  as  may  Ik;  selected  bv  the 
court  or  Ju.lge,  .apply  to  the  court  or  judge  for  an  order  to 
stay  tlie  procee.lings  in  the  actions  other  than  in  the  one 
*V/oNv.    .'  ""/''  '"^IS'-'ent  i«  J-'iven  in  such  selected  action. 

L(^)J    Applications  for  stay  of  proceedings  shall  be  made    Sui,.,  4 
upon  notice  to  the  plaintiffs  affected  by  stay  of  proceedincs  »' »•  •«• 
or  ex  parte.  ■<       .        1  0 

[27.] «  Ui)on  the  hearing  of  [an]"  aitlication  for  con- *  Sub-s.  6  of 
bolidatioD  of  actions  or  for  stay  of  proceedings,  the  court  or  "•  "• 
judge  shall  have  power  to  imijose  such  terms  and  conditions  '  ""y 
and  make  such  order  in  the  matter  as  may  be  just. 

uifSn"/^  [an]"  or.ler  shall  be  made  by  a  court  or  judge  "  Sub-..  0  of 

uiwn  an  ex  parte  api>lication  to  stay  procewiings,  it  shall  be  *•  "*• 

competent  to  the  plaintiffs  affected  by  [the]  »  order  to  apply  '  -7 

to  the  court  or  judge  (as  the  case  n.av  be)  upon  notice  or  '  "'<=l' 

«M  J*!    '.      ^■■Y.y  "«•  discharge  the  order  so  made,  an.l  upon 

such  Inst  nientioned  application  such  order  shall  be  made 

as  the  court  or  ju.lge  shall  think  lit,  and  the  court  or  ju.l..e 

shall  have  po\ver  to  dispose  of  the  costs  occasioned  by  such 

order  •'  as  may  be  .iecmed  right.  ^  •  or  oni.r. 

aii^"-'"'-^"/l'r'\'T''/''  '"  *'"'  ^''^'''^"'^  ■■'ction  shall  lx;''s„.,.,. 

St  vp.   ?'m   1   '"'/I'm""'""''  ''"^  l'"'"'*'"''   "'  '•"-■  Hctions'-'"- 
staj el   shall   te  at   lik'tty   t..  procce.1  for   the    purpose   of 
ascertaining  and  recovering  their  damages  and  c.jsts. 

[30.]  "  Where  two  or  more  jxTsons  are  joine.l  as  ,)laintins 
un.er    section  •-S],'^'  an.l  the  negligence,  act   or  !,n,is.'i.  -  ■- 

^hall    IH,  for  all    the    plainti.lk,  but    fhe  an^ount'    f  c      '  iJit''"'" 
pensation,if  any,  that  each  plaintiff  is  entitle.l  to  shall  be 
separately  found  and  set  forth  in  the  ju.lgment,  an.l  the 
amoun   of  costs  awar.le.l  in  the  action  shaH  be  ordere.1  to 
IH!  paid  to  such  iwson,  and  in  such  manner  as  the  court 
«'r  judge  [thinks]'-  fit;  shouM  the  defendant  fail  to  pay  the  "  may 
M'vn-ai  amounts  ,.f  compensation  an.l  the  costs  awar.ied  in  ""'"'' 
the  action,  e.^wecutum  may  issue  as  in  an  or.linary  action. 
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C.WAm.w  ArrENDix. 

l.irs  of    la.m  ,„  tl„.  acti.iM,  ai.,1  nff..r  s„ch  notice  "ivc-n  t  n 
P  a.nt.n  si,all  not  l,o  allowcl  any  oxjH.nsc  tl',  •  Xr  no  r 
tor  tlie  iM.rpos,.  „,  proving-  tlio  niatteV.s  so  a.hnittcl. 

[32.  Where  the  tiree  for  .l„in-  any  act,  takin-  anv  rro- 
m..lin<:.  or  pvi„,.  any  notice  un.ior  or  rciuire.i  hv  t  is  Ac 
e.x,m.s  on  a  ho  i.lay  such  act,  or  r.rocccli  „.,  or  n  tice   hall 
so  far  as  rcu^.r.ls  ,ho  tlnu.  of  .hiin.s  taki,^  or  Ivn-    U  o' 
same,  Ik.  held  to  he  .July  an,l  si.nicicntlv  .lone    taken  or 

the  rules  and  orders  in  force  in  [the]«  court  ^^hX  SeV?"o 
am  save  as  otherwise  provided  )>y  the  terms  .mh  pr"So  is 
o  iHs  Act  apply  to  and  rc.nlate  all  .natters  of^XS 
prac  i.oand  ,,p,cedure  in  such  a.^tinn,  an,l  uottvithsaS 
^myth.n,-  „,  tl„„  Act  contained,  the  forms  and    n e  h  '"l       d 

t--  ...half  iJeafi  ^^^11  tj^H^i^ir;!:-^ 
with  respct  to  actions  hrou.^dit  in  any  such  court.' 


(-)  Statl-tks  oi.-  ONTAnio,  LSOit,  C-J  Vicr.  (l'). 

<'iiArTi:n  IH. 

Jn  Art  U,  nn,cnd  th:  Law  xvUl,  respect  to  Vompensntion  of  Workmen. 

Assented  to  1st  April,  18t»<J. 

'Slefenda.t,--a  1  yrVLz-r'"'''''''  '*'""  ""^1"''"  »''«  '""^'^ 
the  word"  plahn'iil  ^n^tZlV  '^""\P'r["''""  J''"'  '"■/«^'^''  ^-^^^ 
"defendant ''a     in  1  i    he  w  mi  """'    ^  ^''"'"•'V:*"  ■'*'"1  ^'"^  «-»^>' 

"suit,"  "action " :,r "  1  ;;tdt '' wt.  n'^ti  rV-  ^^  i^" r'^' 


OXTARIO. 


971 


or    jiul^c    sliiill  mcliKk- the  word  "arbitrator  •• 
or  tfiTof  LTl;rr  "'  ""',"  '•'■■'"'  •"•  '""^'  "f  -^  in  >»  factory 

of  Canada,  roq[naTt ,    h.  eovmi    '^'^5'"=  ■'!""■•-'■•  "f  "'«  Parlian.ent 
enclosed  in  wh!,Ic  or  in, ,'?t-'  """■'''"''  '"'""''•''"^   '"•   «"'*'''% 

71'     ;         .     T,  ■^  Jtdilwnu  Accidiiitu  Art  or   hv  TA^ 

tlicn  upon  any  trial  or  arbitration  under  Th,>  W,  -i        •    n 
for  Jujurieii  Act  or  tliis  Art  fnr^lw   I  " '''-^-'n^/i  s  Cmp.'nmtloa 

a  workman  aris  n  '  ou^  of    ll    ,.  ^^I  T"^"?;  ''^  l''""''-'-''*  ''"^  '"i"0-  to 

ings.  «tmctures7daT™s  XT'",      'F  *'"  •''•'"■•^,  "'"^••'"•-'•y,  bdld- 

M.chastate,co;.itfe  TnnlrVr  in  T'?^'f  "''  *'''"'='"■•'•'  "' 
ns  aforesaid  and  as  is   mn  in?  ""V"^'  '^•I'^-'acter  or  quality 

renpcctively  am     t  i    o^W  n     ""■   T  "."'^''''^f '    ^^  ^he  said  Act; 

orarbitratio;;;  Llnusof tr,"  TTf  '°  '''"  ''"'"^  -"^  *''«  '""' 
Mich  conditi..n  or  tlTfac  li  [e«  u^rp  nf  ♦'}^«:'?'"«  ^^^"rc  ''o  kept  or  in 
as  tbe  case  may  lx>  t  ,s  he  Ac  ^.r^T'^  ''^  *'"  '"  ^''P'"^'  *'"-'  '"""^' 
partv  to  the  action  whose  dntvt.  '\'  '■"^""'''  '''■'^"  '*  »!'""  H't' 

keep  the  said  ma  ld„  v  woVk  ^hnt't  "'^  "^  'Y  ''''^  ^''^  ^o  so 
thereof,  or  railway  tracks  or  «t,^'u  ,,    '  'l"''"''''""'  Pl"'^'e«  or  any  part 

"s  .>y  the  said  A^'^?\i;;.-fXtr  ;ri.sr;^i:j^  ^-^  ''--^'^ 

except  where  the  Sim  is  in  re  'tT'''"^  ^'''''"'''^'  ^*^'^"'  <=0"taine<i. 
claitis  for  damages  ,  Me  he  s^  \"f  "°  "'J»'-y,':'-'''"Iting  in  death,  all 
tion  as  licrein  provided.  '"-"^^  '"-'  ''''I'"'''"'  "^^  ^^J'  ■'"•bitra- 

an;-caStrt^t;;Xil;ii>;r  •'V'^1'^^-  ^^-"  >-  ^«gun 
was  occasioned.  '       """  *''"  '"'^^"^''"^  l«appened  or  the  in^iry 

n.5l!^S£!;^K:;:il^^S'?/"  th.  County  Court,  all  application, 
the  High  court  in  ^^0!^  ICHl^T^^^  ^^^^ 


it] 
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liav,.tl„.s,'»„iciKnvcran.latitli.)nty  as  a  Ju.ls,.  ,.(  tl...  Hi,,),  Court  !„ 

-Lrectinj;  tl,at  the  ,.r.Kee.ii,,,s  shall  b.  liy  suit  or  ^.t'lfj-      '  ""  "^'••-■'" 

uiJrAV  'I'l'T   •■'.   T,"'-"""   "'•'"""'-   '""'I'-n^ition    Cnr   injuries 
.luier   nr  l\„rhne„s  ru,„,.,,,mthn  f„r  /ojnri.s  Art,  aii.l  this  Arf 
■  losires  to  ,,r„tTe.l  by  arbitratioi.  uihI.t  this  Act   ho  slVai    viti   n  r 
months  fro,n  the  .late  up.n  which  s.uh  i„iuneswe  e    uSi     d    erve 

CO  (Fonn  I)  .,,.,,.  the  person  or  jxTsons  who.n  he  c    Ss  to  I« 

'able,  statu.-  that  h.s  clain.  will  be  sabn.itte,!  to  arbitraioTi  unless 

notRx.  of  objection  is  given  as  hereinafter  i.rovi.le.l.  ' 

(-)  If  an  employer  objects  to  an  arbitration  he  shall  within  ten  .lavs 

al.;r  the  service  up.n  bin.  of  such  notice  serve  notice  (F,        •'    tl.  ,  'u 

a  tune  therein  l.an.ea,  which  shall  not  InMnore  tluanei-'ht  , lav    from 

h.^   -late   thereof,  he   will    applv   to  a    iu.i.rf  „f  ,1.,.   mTilnr' 

;i..a.nk.rs  for  an  onier  that  anV  proceeli  ::«  sJ^"  f  H,       '1 

.nnirieH  slu.ll  be  by  a..tion  as  herltore  and^"  ll^  Sr,  dJ.       S 

,M  dso  on  hearing  sueh  application  ni.y  in  his  Uirectioi       rect  tlm 

procee.l,ngs  are  to   b,.  carrie,!  on  by  action  o„  any  of  the  i^l^.wllS 

00  If  he  fuKls  that  .lifticult  questions  of  law  not  alre,i,ly  judiciallv 
..lt:tenn.ne<l  are  hkely  to  arise  .luring  the  i.r.,cee,li„./;   or       ^ 

Kl>)  n  It  isniad."  toapixiar  that  cornplicatc.l.iuesti..ns  of  fact.  dilHcult 
whif  sbTl'-'"'."''  ''f^^''"  'r  ■'T'^'''  "-■  -bitratiZHn 

^"^  "  U^ i'^Sr'lut"^  '"^""  '"  '-'-  "'^1-"«->'  ->! 

nn^.'.Mi*n'''"i'^"'"""^'/''''""'>  "'"'^^■'"  ''^''-'"'1  "'^  time  for  conimenciD- 
an  actum  as  he  may  Ueen:  pr.,per.     Tniess  notice  of  ..bjection  a"  afor" 

.r ;  tr^tfr"'  V'^'""/""  '^''>-«  "f'^r  tl'^'  service  on  hiin  a  notice  ,.f 
arbitration  im.ler  sub-section  1,  the  empl.,yer  shall  Ik;  deerne.l  n 
consent  to  an  arbitration,  provi.led  that  where  it  is  boun  ,  *k 
satiHl^^ction  of  the  judge  tha\  the  failure  t.^gh^nti^  of  oWectL  U 
-lue  to  mistake,  ina.lvertence,  or  oversight  or  thatiL-^,  °  '' 
sufficient  grounds,  he  may  up'.n  sudi  terml  ;,s'mvy  see  r  ust"i:o 
e  time  for  giving  such  n..tice  an.l  .uch  enlargeuLt  may  be'orde  ed 
although  the  application  f.,r  the  same  is  not  niade  until  af^ertU 
expiration  of  the  time  ap,.,intetl  as  aforesaid.  "  ''"' 

8.  Where  pr..cce<lings  are  begun  by  action  instead  of  bv  n.iti.e  of 
arbitrati.m,  the  .iefendant  may  aiu-ly  to  a  Jud.'o  in  Vl  ,mL     f 
onler  .lirecting  that  the  procee.lili'gs'^shai   £^  tn  am  '  "S  onbv 
arbitration  and  not  bv  suit  or  action     '1'!.,.  r,,.! !,,  ♦  CiV"e<l  on  by 

is  tnade.  if  he  is  of  opin'n  'uTL  iulsjt'^,^;:^'^^;!!;!:'^'^^ 
nu.re  c.mvemently  ,lis,.,se.l  of  by  arbitration  than  bv  suTt  or  actln 
and  that  the  same  should  be  dispose,!  of  by  arbitration  ri?l L  fl    ,  T' 


Ontario. 


OTa 


HhSl  f;^  ^H  .rticir.".'  '"  •'  '""  '"■  ""'r  "•'  «f»'i'r«ti<"'  under  tids  Act 
•T  l.y  «uit  or  action.  afterwards  carneil  on  by  arbitration 

''^^SfS^'^yi%:'^''r^  •*''«"  'l-r-n«« -itl.  the  notice 


(3)  Revised  Statutes  ok  Ontario,  1897. 
Chapter  IGC. 

'"'  llis^'sfrsT""" '" ""  ''••'"""■ "'  ''""'•  """^  '■<! 

1.  AVhere  tlie  words  following  occur  in   this  Apt    fi,o«-  =i    ii  i 
^S^^---^  I-il^te^L^^iitliei'^r  i;; 

.td; JiS'Hi'lt^SXi^'^J:^''"'  •""'•-'  s-'^i^'i'-.  s-"J'"othe, 

stJFs.;;^;;?;;eS!gS^«  «"■■•  ^^-^l^'-'  g-"*^-".  granddaughter. 

•.ct^'nea!;!;?!l.'"/f ";  "^  ''  1^'"T  ^'^''  l^«"  caused  bv  such  wron.^ful 

enitled^the^Ln  in"'''  r/"""^-^   (''"  •''"'^''  '""^   "»'   endued);  balx- 
ent  tied  the  party  injured  to  maintain  an  action  and  recover  .iama^l, 

•itllf  n  •      li       ""?^'  '''"''  ^  "^^'''^  t"  an  action  for  damages  no 
Jias  been  caused  under  such  circumstances  as  amount  in  law  to  felouv 

pafe'nt  anZcldld  ''ol'l^  '''""  ^  ^""^  '''«  ^"^^^  "^  '^'«  "-"c.  Imsband, 
K  b^  bro„  '      I  ,  ^^'T  '"'"'"*'  '^^^^  ^"^  I'ccn  «"  caused,  and 

of  tl  et.Sn  ^^  T"^  ?■*'"-'  '•^^'"''  •'*■  '•'«  executor  or  administrator 
^r  VP    ,  n  T  deceased,  and  m  every  such  action  the  judge  or  jury  mav 

result  n'fri'.""^T  T  I'  '\'^'^  ^'""'^  proix,rtioned°to  the  n^ 
who  e  L^T  '"'  .  '^'"'^  '°  ^•''^  l'='^''cs  respectively  for  whom  and  for 
r^covere^  ^f^.r  w'  T"\  ''="*  ^'''  ^'"''"^''"5  ^^^^  ^^'c  a.nount  so 
shall  1  !  1;     f,'^'^"""""^  *''^  ct.sts  not  recovered  from  the  defendant 
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i.tuiwr  if''i;;';!^t':s  '::!:::::^:v'''-  "'■ """  •-"^^'  '^  -'"•" 

oMtitle.1  UM.I.T  ti.is' A..  Vr  lis  vr'T  ;'■''''  '"""!'  "'""  '"  ""  P«r«.mg 

Ha.nuHuniric.m.t  „M    ',..    1    ;  "J        ,""'  '  i','  -'t'  '"•  I.-'^^  "''"»  tl'i"k  the 
iNMu...  ""  "''•'"  '"  ""'"•■''  t"  "'"  VfPlict  ui-ontliat 

nu  action  f,„-  .Un  a"..  '  h,         '  ,        '  "f  ""^V"'.''"''''"''^^''""!'"''"''' 
.leath  wansoc     s  T  l,;i        ,    ;^^  '?':.'-'"  ''y  t''«  l'^'^"""  whoso 

wound  or  injury.  '  ""'"''^  ""'""  '^^'  i°"'ctioa  of  such 

'Mcnccd  within  twelve     on    :    f      .      T  'V'*'  ""'""  «'"'"   ^*  c..n.. 
twelve  months  after  the  .ieuth  of  the  .leceaHcl  pernun. 

-"i  on  wh,.e  ..half  «:ci:aii!;':|\j,:;,';5|;';^  ^^  '•-  I~><  f-  whon. 

in  auv*: f'i::;:;;^;,;::.iJ";';  '-l'l-7f  -'v  ti."e  or  tin.es  hereafter 
shall  I.  „o  exe   .to  ini";  .Jo^of't";'  '"'  ^^  "''^  ''"''  "'"'  "'"" 

there  being  .uch  exeemor  ^      uE  ^""'"  '•"      '''''""^'  "'  '^'^ 

Act  mentLned,  slull  wit  in  r,'?:;''' ''"/"''',  "^■''''''  »«  *"  ""« 
■  leceased  jK-rso. .  ha  e  Ik;!,  1 ,      'hi  I  ."•  ""u"   "'"  ''••■""'  "*'  *"«-''' 

cxcutor  ,'„■  adn  instratT.r  ,  t  r  ,>"^  '"  '^' r'""''  '"''  "^  '"'^ 
".ay  he  brought  bv  an  in  ■  ",  !  "'''■''  '""^^  '  •^"^'-''  ''"^•*'  ■•''^'i"" 
l.er:sous  (if  more  .  nn  ,1^  ,,  i  '*;  '''  li"'"*'-^  "'  «"  "'  '*"y  "«"  "'« 
i-n,  if  \t  had  be  n  br  i  bv  nd"i^;',"■'''  '"*=''  iJ'^''"'!  ^^'^"'^  l^^ve 
^'^l"'i"i<trator;  and  evm  'ctL'  '"  f """  P^  «uch  executor  or 

•■cnentof.la.:same;e  "n  o'i^^'o^  1  "l  nT'*S^''''"  ^.'■"-  ^^" 
•c-ulations  and  procedure    LunTru'  ."  '"^  '*"''J*-'*='  '"  tl'^  «»'"" 

in.^f  ^v  in:^:i  tZ;^t  STf -.  ''*,  '"^^  '^M-tioned  as  here- 

a n..'  ,1m.  lu.rnes   w     t  li    u,  "' :V"'>  t"  "PP-'ftion  tne  same 

l.iay  think  n.eet.  '   '"  I""''"'^'  ''^'"  "'^'  ^"•^''^  tl«''<^"f  as  he 


{■i)  Statutes  oi-   ((xtamo,  i-io.i. 

^  Ki)\v.  7,  c.  7. 
An  Art  tv  uiHtml  tin-  .^'alutv  Law. 

*  *  * 


t^vv^w!:;,:"  •  ;i:^ii,!^^:^':^^i'''^-: -•' -.pi.'y.i  or  the 


ir  reprcsenta- 
iiuy  violation  of 


Quebec. 


J>7o 


'/V(»f  (h,turi(j  h'ailurit.^  ,,, 
liiiiitatioim  coiitiiincl  in  stTt 
JiijiiiieH  A't. 


(1)  gUKBW;    CIVIL    CODE. 

-;1  by  things  wl.id.  l.c  1^ 'u.Ser  I'Js  caa-  "''"""""  ""''-•^  '""^  -'"■"' 
1  ut..r8  are  reKjK.UMble  iu  like  i.mr.ner  f..r  their  puMi.  • 

wliich  haH  caused  the  damte  '  ""'''^''''  '"  I"*-'^^"'  t''"  a-  ' 

tl.cy  are  e.nplove.l.  l-erfurinaLco  ot  the  work  f,  ,r  wliid, 

or  have  .strayed  or  cscaiS  iro.u  iV  ""^'''  *'*"'  "^  '''"  «"^""'N 

^^  Ho  who  ,s  ,.i„,  ,,e  ani,aal  i«  e.uully  rcs,x,n.ible  while  it  in  in  hi.s 

deiect  in  its  constn.ctfoir  °'  "^  '"^'''"^  ""  *^"'"  ^^^  original 

indennnty  o,'  K.tisfuc  ion  '    u  '  .nrrrS^/^'''^        bavin,  obtained 
dant  relations  have  a  ri-l  t  bnt      '         /  "«^^'ndant  and  descei,- 

recover  fru.n  the  l.r.on-^  Ltn   ni  t    l'\t'o/r"  '■'''''  ''^  ''•"*^'''  "' 

against  ^ h^^il^'  ^C  7^".  ^I^lf' j!  ^  f "  — ^  -'  ""iy 
l>rit:L^:twh;;^£^!-S^-^^^  .he  eritninal 


I 
II 
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STATUTKS  (»K  g|-K|JK(!. 

'•2    SiATiir.^  oi-  (ivy.Mx;   liMty,  •)  Ki>w.   7,  .•.  (!•!. 
J»  Art  r,,/^, ■(!„.,  ,l,e  rfHi,o,<Hibiht,//„t  „.ei,U„t»  i,ufferr,l  hi,  workmen 
»   thr  .our,,  o,  th.ir  .rorh;  a,.d  Ih.   ,u,„pru».Uio,.  f„r  h.inri., 
"■'"'""'f  thfrejrnu,.  [A.m-uMu.  '2'.HU  May.  IIKW.] 

IIiH  M.V.K.TV.  with  tl,..  «,lvi.;..  ana  .•»ns..,.t  nf  ,|,«  r.,....i,lative  Counril 
."'4  ..f  the  lA-.Hlat.v..   \H-cMnl.ly  ,.(  g,  elnr.  miclH  as  follow.. : 

Skctiox    [. 

('iiiiijieiiniitiiiii, 

1.  Acci.lent.s  hapiK'ninj;  l,y  .im.om  ofor  in  th..  courhc  of  their  work 

..    workn».n.   ap|..vnt.ri.s   an.l   ..n,,.loyc,.H   .nKaunl    in   th.   work    ,  f 

i'Uil.ing;  or  in   lactori.*,  nmnmactorifM  or  workHhoi.^;  or  in  Htonc 

w,K.l  or  coa  yards;  or  in  any  trans,K,r.ation  husin-HH  hv  lan.l  or  bV 

vxa  er;  or  u.  loading  or  nnloa.lin-  or  inany  ^as  ort-Urtrical  l.usin...H: 

in.  inteiKn.v  ol    railwayK  or  traniwayn.   wafr-workH,   drain.,  Hcw-rn 

dams.  wharvH,  rU.vatorH,  or  hridj^.H;  „r  in s.  „r  .|uarri.-s    .  r     ,' 

rin'r.  I'o'r'o    "',">n"iHo    in   which  ..x,.U.Kiv..s    ..r.   nmnnlartur.,!  or 

ri  urni,  or  in  whic.  inaciiinery  is  iised,  njoved  hv  rxiwi-r  other  than 

ha    ot   men  or  ot    animals,  Hhail  entitle  the   p,TSo«  injnred  or  his 

it.resentativeH    o  conii^-nsation  ascertained  in  accordance  with  the 

followiiii,'  jirovisions. 

l.y' meanl;';!f'i;ni  ""'  ''''''^'  "'  ''"'•'•^"'t"^'*'  ""!"«'"««  "or  to  navigation 

ist^lri'tlcH'rr'  ''  ''■'"''■''  '"''''"  ^  "^  """  -^'^  "I'l'"'"''  ""-'  l"*-'"""'  "'Juf^-J 

fiftv  ,l°r?,M7''^tM^"'"'V'"''  I'*"'"""',""'  i"^-'P''^i'y-  t-  "  rent  e,iual  to 
t.^k  Ice  t'f-  ,  t^lT'^  wa;;es,reckoniuj;  fron.  the  .lay  the  accident 
t.K>k  i.i.ue,  or  tr.,n.  that  uix.n  which  l.y  ajireenieut  of  the  parties  .,r  l.y 

irLS-fr,';'  "  "  "'*''^'"''"'  "'"^  '''^'  '"^■^'-•''y  '"«  Hhlwn  itself  to 

h.lf  rl,"  'T  f  •''■;'!"!"':■»*  ""'1   ■""■'i'-'I  incapacity,  to  a  rent  e.iual  to 

Ihi^icddentV'^  '      '''  '""  ''•'"''  '"''''•  '^«"  ''-"'"'^^'''  "'  consequinceof 

'•.For  temp, rary  incapacity,  to  compensation  e,iual  to  one  half  the 

i    U      :T  ,'T""'  '".'''"  '"'"'  "'■  "'«  ••'^•ciJ^t.  if  the  inabilitv  to 
uork  has  lasted  more  than  .even   days,  and  beginning  on  the  eighth 

The  capital  of  the  rents,  .shall  not,  however,  in  any  case  excent   in 
the  case  nientu-ned  in  article  i.  excee.l  two  thousan.l  dollars.        ' 

of^'sunl'I'lal'V'*';-''^"."  ^''"T '''-■^'"''  ""■  '^">"K'"^ation  shall  consist 

r  E.:;  :i:ii:i;:;' '-  "•-  "-■  --  thousand  doi,ro;':n;^  zi 

'lliere  shall  J-iirther  be  pai.l  a  sum  .if  n.it  more  than  twenty-five 

t.'^.r    ,'i"n'l""'  ";:'  '■","-''',  «1^--.""1-.^  'l>e  .lecea.^dwasa 
rherefor.  '*«^'«='^*tioa  b.,und  to  provide,  and  which  .loes  provide 

The  compensation  shall  be  payable  as  full.jws  : 
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'ft 

''f"T  th,.  rimrriaKe.  '•  P^"*"'''"'  'I"'  ac.i.l,.,,,  t,„.k  pla.o 

».e.w./;i,:":^I:i;i;;:';:;  S^;i:.,:/"««i'i"|-'  .LiM..,.  „..know....,«., 

read.  tlK.  full  „.-e  .f  hiX"  voarn        '"'""'"  '^^"'  "'"■"-'^•-  -"""  'l^T 
ho  or  tl.B..  J..M..  :_     .  •    '""   ^^''-  "nli'i"  at  t  i..  (im,,„c.i • 


'■'•n    he  or  they  r4l,.  in  faua  ■    „r  ,  ,,  "  'I';  "'  ""^^  ""'"o'tht.  acci- 
wh.le  tha  rent  is  he!,,.-  ,,;,i.      b  h  Tf  1  .      IT   '"■*'  "'"'"  '»  ^«'*ide  there 


>.ein.;.i.rrb:;^,^;:;-';^----^.the;e 


while  the  rent  is  hejn 
8.  No  compensation  MJiall  U.  .^ranto.l  if.)  •,         " '^"''"'"^• 

!-e  i-s^LKr;i;.=r!^T ' '"-  -^^^-^  -  •-  - 

ino.x.,u8able  fault  of  th«  ,    ^^! Jer      "'  "'  '""'^•■""'  "  '^  it  i»  <lue  to  the 

no  mo'rV  tfi  ^ur^h..!  t  tXn  inlo'a.r''  T  ^^'^^'^^  <^""»". 
t"  one  thousand  ,l„llarH  Hhall  give  a  nX  "  l""'  "»«  ""''Pl'"  "P 
connicngatiun  aforesai.l.  Thi«  Act  .?o^l  „L  ^'Z".  "'"'-f"'i"h  of  the 
yearly  wage,  exceed  one  thoLml  .Sara    '  "^'^^^  "'  ^''''^"'  '^^"'^  'he 

are'pate'Jii^r- ^^^^^^  *°  ^^^  --'«"-  in  the  busine.  who 

™5i:»i:';}:^£r  i^rlrv^f '  ^-  '^  ^^e  c«.  of 

thoL^i^r^  ^Se^hV traSX^,";  ^^^^'^-'-•'^  ^^ore 
have  received  «ince  they  were  emnlrfii-  lu''"f^''°"  ^'''ich  they 
average  remuneration  receiverL  fimen  nf  ,\'  ^''''''''''  P'"»  'he 

f  r  woTkT^  :-  ^■°'"P'^'*  ti^rJelvrmonth^  """  *"'^«''  '^--g 

ir  ::th:  ;:!r  r  ~  "--- -  ^ 

n  case  of  death  of  t'he"S     .Sr^.^i;h""^  '"  "'^-*''-««^-  -• 

date  jf  the  a-reeinentk-twoen  the    ,mfi'^  one  month  from  the 

.T.  if  there  be  no  agreemem  w    .,    '     ^^  "'"'  *'"-'  P"-tie8  intereste^T 

nnl  judgment  conrienmit^h      'r,:"^;;r,''  ^T,"'  tl-.lateoTS 

•ay  the  amount  of  the  corai)ensui<  n   t      .         '  *''"  ""'I'l''yer  Hha'i 

epresentativeH  or.asthecaHemavt  and  t^^^'''"^  "'J"^«l  "^  his 

'._Uured  or  of  his  representatives,  shall  mv  H,     '  "^T  "^  ">«  P««on 

an  insurance  company  designat«^  far  tH^^,        ''"t'^"'  *"  'he  rent  to 

10   The  rents  payable  under^hi?  A^t    h  'I'lT    ',  "'"  '"  '=^""^"- 
E.L.  •      '^  '  '^  P^"^  qiiarterlv. 
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Tlie  coiiipvnsaticiii  in  ci-^p  of  toiniio-ary  iiicapaiMty  is  iiaj';.blo  at  the 
same  time  as  the  wages  ..f  the  other  eiiiployees,  uiul  at  intervals  in  no 
case  to  exceed  sixteen  days. 

11.  'I'lie  Lieutenant-Governor  in  Council  may  jircscribe  tlie  con- 
ditions u])on  whicli  the  insurance  companies  ajiplvinj;  hy  petition  to 
1k'  authorized  to  pay  tiie  .said  rents  in  virtue  of'  thFs  Act,  shall  be 
autliorized  so  to  do;  but  no  company  that  has  not  made  a  deposit 
with  the  Government  of  Canada  or  of  this  Province,  in  conforinitv 
with  the  laws  of  < 'anada  or  of  this  Province,  of  an  amount  deemed 
Kullicient  to  ensure  the  iierformance  of  its  oblit;ations,  shall  l)e  so 
authorized. 

12.  All  compensation  to  which  this  Act  ajiplies,  shall  Iw  unalienable 
and  exempt  from  seizure,  but  the  employer  may  deduct  from  the 
amount  of  the  indemnity  any  sum  due  to  him  by  the  workman. 

13.  The  comixnjsatiou  j)rescribed  by  the  j.receding  articles  shall 
be  entirely  at  the  charge  of  the  employer,  and  the  employer  shall  not 
for  this  purjxise,  deduct  any  part  of  the  employee's  wages,  even  with' 
the  consent  of  the  latter. 


SlXTIrtN    II. 

L i-ihUi/y  for  A cciden ts. 

14.  'J'he  person  injured  or  his  representatives,  shall  continue  to 
have,  in  addition  to  the  recourse  given  by  this  Act,  the  right  to  claim 
comix-nsation  >inder  the  common  law  from  the  persons  resintusible  for 
the  accident  other  than  the  employer,  his  servants  or  agents. 

The  com|H'nsation  so  awarded  to  them  sliali,  to  the  extent  thereof 
discharge  the  emi)]oyer  from  his  liability  ;  and  the  action  against  third 
persons  responsible  for  the  accident,  may  be  taken  by  the  en)ployer  at 
ids  own  risk,  in  place  of  the  person  injured  or  his  representatives,  if 
ho  or  they  refuse  to  take  such  action  after  having  been  put  in  default 
so  to  do. 

15.  The  employer  shall  be  liable  to  the  person  injured  or  to  his 
representatives  mentioned  in  .article  3  of  this  Act,  for  injuries  resultin-^ 
from  .accidents  caused  by  or  in  the  course  of  the  work  of  such  iier.son 
in  the  cases  to  which  this  Act  applies,  only  for  the  compensation  pre-' 
scribed  by  this  Act. 

16.  All  moneys  paid  by  any  insurance  company  or  mutual  benefit 
society,  shall  be  ap|)lied,  to  the  extent  thereof,  on  account  of  the 
sums  and  rents  payable  in  virtue  of  this  Act,  if  the  employer  proves 
that  he  has  assumed  the  assessments  or  premiums  deinaiuled  therefor. 
Hut  the  employer's  liability  shall  continue  if  the  company  or  society 
neglects  to  i)ay  or  liecomes  unable  to  pay  the  compensation  for  which 
it  is  liable. 

17.  Workmen  who  usually  work  alone  shall  not  be  subject  to  this 
Act  from  the  fact  of  their  casually  working  with  one  or  more  other 
workmen. 

18.  The  person  injured  shall  be  bound,  if  the  employer  requires  him 
so  to  do,  in  writing,  to  submit  to  an  examination  by  a  practising 
physician  chosen  .-md  paid  by  the  employer,  and  if  he  refuses  to 
submit  to  such  examination  or  opposes  the  same  in  any  way.  his  riaht 
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«hall,  in  Huch  cane,  uU^sTenH..;^     , '''•"'•'"•,   }^'"  I'"**""  i°J"re.l, 

ab'oK.td;7uir'™"'  '^"""••■"■^  *"  *•-  P^--!™«  of  thi«  Act  shall  bo 

Skction-   Iir. 
Secuiu'ti/. 

.n^a;'a:it;::^"K.?;:,^r';:s  Sr'  r  "'  '"^  -rrcsentatlvcH,  Ibr 
ten.iK„Mry  incapacity   o.:;.'";,'       '^'^  «">';i'«"-^.'>tion  allowed  for 


-.sc  p/ud  in  virt,.o  of    £  Ac  t£"i  i;.:;;'  ;r"'-"'!'-'«  ^'"'"I  «uy  or  other- 

Skction   IV. 
J'roceilure. 

« iS  j'sr/uSrs.rsK:  ■""''";"■■  ■■"  "'■;■ «»'"« •"■ "-  ««■ 
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27.  Before  liavins  recourse  to  tlie  provisions  of  this  Act,  the  work- 
man must  1.C  authorized  tiiereto  l>v  a  judcc  of  the  Superior  Court 
upon  petition  served  uiion  the  employer.  '1  ..c  judpe  shall  prant  such 
petition  without  the  hearing  of  evidence  or  the  taking  of  affidavits 
but  may  before  pirantinK  the  same  use  such  means  as  he  may  think 
useful  to  bring  about  an  understanding  between  the  parties,  "if  tliev 
agree,  he  may  render  judgment  in  accordance  with  such  agreement 
upon  the  petition,  and  such  ju.lgment  shall  have  the  same  effect  as  u* 
niial  judgment  of  a  competent  court. 

28.  This  Act  shall  come  into  force  on  tlie  first  day  of  January,  1910, 
and  shall  not  apjily  to  pending  cases  nor  to  accidents  which  hapiiened 
teforc  It  came  into  force. 


SASKATCHEWAN  STATUTES. 

(1)  Ordinance  respecting  CoMrENSATiox  to  the  Famii.iks  of 
Pkrsoss  KiM.En  nv  A'-cidents.  See  Con.  Ord.,  X.  W.  T.,  1898  c  48 
(niipra,  p.  9"),')).  ' 


(-)  Wokkman's  Compknsation  Orpin  \xck. 
c.  i;j  of  1900  (supra,  p.  953). 


See  X.  W.  T.  Ord., 
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The  black  figures  refer  to  Part  II.,  on  the  Workmen'. 
Compensation  Act,  1906. 


A 

ABATEMENT  OF  ACTION 
by  death  of  plaiutifp,  Itil 
defendant,  Hi* 

ACCIDENT, 

UxDKR  Wokkmen'.s  CoMPKNsATrov  Act    190G— 

occurring  outside  the  United  KinKdom.  30S 
wliat  IS  personal  injury  by  accident.  300 

reviewr  of  decided  cases,  309—315 

Collins,  L.J.,  and  Halshuky,  Lord,  on  what  consti- 
tutes an  accident.  310  ton.sn- 

Mathew,  L.J..  on  same  question,  iid 
whether  question  of  fact  or  of  law  315 

Bramito.v,  Lord,  on  mixed  questions  of  fact  and  law. 

^''law:  3V5:-3J;°"'-  ""  "^'^'^  'l"-t'°»  »f  f««t  a'n.! 
"fortuitous  "element  in  an  accident.  317  •.tR 
propositions   established    a.s   to  meaninj   of   ■>  accident." 

cases,  as  to  meaning  of,  under  Act  of  19(16  121  ^'* 

LiMvLKY,  Lord  on  what  is  "accident"  within  Workmen's 
Compensation  Act.  1897..  317  ""orKmens 

RoHEiiTsoN,  Lord,  on  meaning  of  "accident  "  ?i7 
when  death  results  from.  322  "''''■««'°T-    31? 

whether  shock  or  fri^rht  an  accident.  321 
Scottish  decision  as  to  meaning  of  "accident  "  «4 
Irish  decisions  as  to,  325  "^tmem,    324 

Canadian  notes — 

decision  un,  309 

causing  mental  shock,  324 
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ACT  OF   GOD. 

injury  occusioned  by.  ."»;> 

ACT   OF   SEDERUNT.     .SV.  Cofur  ..k  Sk^mon.  S.  ..ti.a.m., 

ACTIO  I'EUSONALIS  MORITVR   CUM  PERSONA 
as  rule  <)f  law.  1:{  ' 

altered  by  Lord  Cami)b«'irs  Act,  1  i.  :]>i 
under  the  Emidoyers'  Lial'ility  Act,  l<i2 

Worknieii'.s  Compensation  Act,  lH(»ti...4i3 

ACTION. 

I.  Undkk  Emii.oykhs'  LiAitiMTv  Alt 

procedure  in.  l."),S     17it 
pitrficn  to — 

infant,  whore  plaintiff.  l.W 
employee.    .'iJt 
married  woman.  lt>(>!  Itil 
l)artners.  Itil 
corporations.  Itil 
plaintiff,  death  of.  Itil 
defendant,  death  of,  Itil* 
connin'iircmiiif  of — 

En>.'land.  ItiiJ.  lt)4.  168 
Scotland.  lti;5 
Ireland.  Iti.* 
ri'iiKiritl  iif — 

Scotland.  Iti;!.  :2t»].  L>t»2 
by  certiorari.  Ijtti 
form  of  writ  to  obtain.  685 
application  for.  1M7 
freneral  f.'i'ouuds  for,  l!t8 
costs  in,  2<ll 
connolidafion  of,  h>~ 

where  defendant  may  apply  for  test  action,  167 
yenvnd  jimredure  In  — 

as  to  interrof^-atories.  1 70 

discovery  of  documents,  170 
trial  of, 

with  .jury,  172 

assessors,  17.'5 
maintenance  of.  by  third  party,  177 
II fir  trial  of — 

application.  Tisual  ^'rounds  for.  L't»2 
when  made.  2i.lt; 

appeal  from  .iudj.'e"s  decision.  2o7 
form  of  application  for.  687 
i/t/iiiriil  ili'feiiri's  o])en  to  employer,  •!.") 

whether  plaintiff  entitled 'to  sue  if  a  stranper.  4.'> 
plaintiff"  a  workman  within  the  Act,  ()4 
person  sued  the  true  employer,  74 
xjteciiit  ihti'iicfs.  170,  171 

Statute  of  Limitations.  171 
no  notice  of  injury.  171 

form  of  .sptcial  defence  and  counterclaim,  686 
[     2     J 
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Index. 


ACTION-c<>«<m««d. 

I.  Uv,,ER  EMPunKKs-  L.AH.uTv  Acy-continucd. 
Lanaaiaii  unlvit  on  — 
appeals,  20S,  20i» 
assessors  to  ascertain  amouut  of  eonipensation  in. 

conimeneement  of,  it-t 
compromise  of,  8!» 
consolidation  of,  1(J7 
fc'uneral  procedure  in,  170 
new  trial  of.  :'ii:{,  :>((4.  2tj,j,  2(Wi 
payments  into  Court,  172    ~ 
removal  of,  liH! 
special  defences  in.  171 

II.  Um,hk  Lok.,  Ca.m,.hkl,;s  Act.      See  Ca.v,.,.ku;s 

LtOHU, 


17;}. 
174 


Act, 


•'ADAPTED  FOR  S.\LE,"  282 
ADVOCATES. 

"tnctK.:'.6of '*™*'""'  ""''"■  ^"'•'"'''"'^ «»-?— 

solicitor  only  may  recover  costs,  604 

aUowances  to  workman  or  member  of  family,  604 

AFRICAN  BOXWOOD, 
poisoninj,'  by,  327,  867 

AGREEMENT. 

as  to  redemption  of  weekly  payment  614 
where  not  carried  out,  623       ' 
how  "  charf,'ed  upon,"  623 

AGRICULTURE, 

employment  in,  in  Workmen's  Compensation  Act.  19.R.     270 
ALBERTA, 

statutes  of,  916—929 

ALKALI  ACT,  IJtuC. 

sanction  of  rules  under,  150 

ALTERNATIVE  REMEDIES.    «-r  Euxt.ov  ....  Rkmeo.ks 
"ANCILLARY." 

in  Act  of  181t7...43o 

AMIDO-DERIVATIVES, 

poisoning-  by,  867 

ANKYLOSTOMIASIS  (MINER'S  ANvEMTA).  326 

ANNUAL   ItETURNS.  654 
reg-ulatious  as  to,  906—911 

ANNUITIES. 

tei-ms  of  purchase  of,  through  Post  Office  Savings  Bank  876 
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ANSWEi;. 

by  rt'spoiiil.'uts  in  urhitratioii.  soi 
Forms  of,  W.  C.  R..  794   -796 
Rui.K  us  to.  W.  C.  11.,  730,  73, 
time  tor  tiliu^.'.  594 

ANTHRAX,  326 

APPEALS 

Emi'lovkks'  LrAiiiLiTv  A(  t — 

from  (•oiuity  court  jud^e'-s  decision  as  to  new  trial  "07 

judfre  s  notes  on,  20W,  lilO 

coj.y  of,  may  be  obtained  before  giving  notice  of  appeal. 

UuETT,  L.J..  on  request  to  judge,  L»Ol  n 
only  on  point  of  law,  :i(»!» 
time  for.  J 14 
notice  of  motion.  i»l;? 
form  of  notice  of.  687 
procedure  on,  213 
seciirity  for  cost.>(  on,  21.", 
.stay  of  execution  on.  211 
to  Divisional  Court,  21;! 

Court  of  Appeal,  by  leave.  216 

where  damages  claimed  exceed  £20     "l'» 
JIou.se  of  Lords,  21(; 

not  against  costs.  21'j 
appeal  iu  foniiu  pmiperin,  210 

'  Sn  Act'^'l!)'*''  ^"'''''*"^'"^  ""'^'''"  Workmen's  Compeu- 
Wokk.mkn's  Ci)M1'k.\s.\tiox  Alt.  l!»0(.l— 

available  under  Act,  266 

from  committee  or  arbitrator  to  county  court  judge,  6ss 
must  be  m  form  of  special  ca.se,  656  *'''' "55 

on  question  of  law  or  of  mixed  law  and  fa.rt  only,  656 
.ludge  cannot  interfere  with  findings  of  fact,  6W 
l)rocedure.  656  ■*' 

from  coiuity  .'ourt  judge  to  Court  of  Appeal  6S7 

where  he  gives  decision  or  makes  order  under  Act. 

appeal  to  Court  of  Appeal  onlv.  658  *^^'  ^^* 

on  (luestion  of  law,  or  of  mixed  law  and  fact  only, 

procedure.  660  ^^^ 

after  api)eal  heard,  663 

security  for  costs,  661 

wlien  to  be  given.  662 

Irish  decision  (m,  663 

Ilules  of  Supreme  Court.  879,  880 
from  Court  of  Appeal  to  House  of  Lor.ls,  66d 
security  lor  costs  re(j[uired.  »i(i."> 
appeal  iu  forma  i)(nq)en^,  665 

Bi(AMii.,.N.  Lord,  on  mixed  .juestion  of  fact  and  law.  ^iq 
MArsAMliKN,  Lord,  on  mixed  .,u     ?;on  of  f,ct  and  law. 
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APPEALS-fc«^i„„.;,;. 

Wokkmkn'.s  C(..miknsati()V  A.t,  l9iMi-co„li„,„J 

wh..re    workman    has    taken    uctiou    under    Employers' 
Lmbihty  Act,  210  ' 

or  at  common  law,  307 
llULK.-s  71,  72.. .768 
Canadian  notes  ou,  -JoS,  L'U'J 

APPEARANCE 

of  i)artie.s  in  arbitration,  603 
solicitor  only  may  recover  cost.s,  604 
ejpen.ses  and  allowances,  604 
Ruj,E  as  to,  W.  C.  R.,  740,  741 

APPLIANCES.    See  Plant. 

APPLICANT. 

the  party  applying  for  arbi  ration,  586 

APPLICATION 

by  way  of  appeal,  208 
for  eci-tiomri,  1)«),  197 
for  interrof,'atories,  170 
new  trial,  202 
removal  of  action,  19G 

in  Scotland,  20l 
arbitration,  565 
to  review  compensation,  629 
redeem  compensation,  641 
record  memorandum,  619 
rectify  rejfister,  619 
FuKMs  of,  1—11. ..776— 793 
19...798,  799 
2.5.. .804 
31... 807,  808 
34. ..810 
42.. .8x8 
45.. .819 
48. ..820,  821 
.54 — .j(J...828— 830 

"^^^^Jl^cl.  29^,  fo^o"^  SERVICE  AND  SEA-FISHING 

APPRENTICESHIP 

in  Workmen's  Compensation  Act,  190tJ...27i,  272 
ARBITRATION, 

aU  questions  under  Workmen's  Compensation  Act,  1<»06  Tfail- 
ing  a^n-eement),  to  be  settled  by,  266,  565 

no  action  at  law  may  be  broug-ht,  565 

Arbitration  Act.  1889,  not  to  apply,  655 

to  be  subject  to  Workmen's  Compensation  Act  and  Rules,  568, 

where  County  Court  Rules  to  apply,  585  ^^^ 

di>putt-  i.,.res><.i!y  to  ^rive  arbitrator  juri.sdiction.  1:66 
ocottish  decision,  566 
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A11UITRATI()N~,..„ //„„,.,,. 

what  muttt-rs  inuy  J...  r.-f.-n-Hd  to.  s68 
r...,„est  f,,r.  ),y  whom  t„  1,,,  ,„iul,..  569 
wh.-rt-  to  Im.  hfhl.  591  ^ " 

(1)  C<.iinnitt,v.  572     ^     ^  ^  ^''  S7»~S84 
jiirisdictioii  „f.  ,„av  hf  ivfusMl   viT. 
urhifratiun  l.y  C<..n.uitt..H  iuconm.i,., 
Iiniite.1  power«  of  committw.  573 

r-'^  Kf."..?"^  ''"  *'"l'''"*"'"'^  ''•'^  S.«.rHfa.ry  of  State.  574 
(-)  Arhitmtor  ii^rreod  upon  by  parties  C7C  ^'^ 

Ins  hmitfd  powtTs,  575  ■ '  ^'•' 

<I'i.'ry  wh..th.T  his  authority  may  b«  withdrawn  wc 
not  hound  hy  (ho  Uuh's.  575  "'""iiawn.  575 

may  sulmiit  .putstion  of 'law  to  judt'e   m6 
sn^'p'stioiis  to.  577  •'     '■   •  ^'° 

(^)  County  Court  Jud;.'i-.  578 
powers  of.  578 

in  what  distri.-t  pro,.,.,.din^.s  to  In,  takt-n.  C70 
.ludicial  decision  as  to  •' district.-  ,79'  ^'' 
arbitral  Km  nruhiled  by  Rules.  580 

^^  i'niis  o's^;""'"^'"'  ''^-  ^-"^^  «-t  J".lg.,  581 
wliere  to  hold  arbitration.  582 
nm.   submit  ,,nestion  of  law  to  judKe.  582 
(■')  Special  arl)itration  tribunals  582 

^a)  where  workman  brinjrs  ab<.rtive  a.-tion.  582 
(1.)  upon  appointment  of  new  arbitrator.  583 
(c)  medical  referee.  584  "'  "* 

procedure  in—  ^ 

applicant,  who  is,  586 

respondents.  588 

aus'-er  l)y  resix  indents.  593 

copies  of.  must  be  tiled,  594 
service  on.  593 
medical  referee,  report  by,  60 1 
as  assessor,  601 
wliere  to  be  neld,  591 
notice  of  time  and  jilace,  592 
parties.  586 

appDcant.  586 
respondents.  588 
third  party,  597.  598.  599 
wliero  one  respondent  a  third  i)artv  <;o7 
Crown  a  party.  611  '        ' 

parties  may  appear  in      ■rsou.  601 
request  for.  589  * 

wlieu  to  be  made.  589 
particulars  ai)pended  to,  590 
employer  may  tile.  590 

particulars  appended  to.  590 
service  of.  on  resj)ondents.  593 
rijrlit  of  ad\ocacy  at,  603 
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ARBlTRA'no^~co„t!„,uil. 
proeodurn  in— ••mi tin tifil. 

seiviof.  out  of  juriwlictioii.  593 
Iraii.stVr  of  procH'tlin^'s,  605 

Ntiiy  of  jn I'cdiiiffs,  604 

whcrt.  offer  of  coinix-iisutiou  ucceptMl,  595,  596 
ri'fuwi'd,  597 
indemnity  clHiniwl,  597 
respondent  dix^s  not  appear,  592 
payment  into  court,  595 
re(iue«t  for  coHts,  596 
special  procedure  in  cases  of  industrial  disease,  331—336 

applying'  to  seamen.  606 
detention  of  sliijjs,  607-610 
by  employer,  609 
Rui.Ks  :]-.J:!... 725-741 
Forms  1—2:!. ..776— 801 
Canadian  notes  on — 
tribunals  of.  571 
(luestions  of  law  may  be  submitted  to  judjre,  576 

ARBITRATOR. 

duties  of,  wliere  layman.  570,  571 

suj.'g'estious  to",  577 
appointment  of — 

RiLKv2!...738;   t(.... 747,  748 

ioK.MN  ;{4. :{.).. .810 

And  wc  Ahiiituatio.v. 

"^^^^iJ^iyxxi^^^  ^^^  ^ND  IN    COURSE    OF    EMPLOY- 

accident  must  l)e  one,  308 

meaninj,'  of  words.  339 

onus  of  proof  rests  on  applicant.  340 

cases  where  apijlicant  failed  to  discliarfre.  341 

cases  as  decided  on  under  Act  of  18S»7...343  -  353 

under  Act  of  1SHH>.. .353—357 
where  occupation  incidental  to  employment,  -144  1117 
in  emerj,'ency,  347  ^^  ■'^'' 

when  fcuiploymeiit  bcjrins  and  cmls  357-362 
where  injury  paused  by  tortious  act  of  another.  362 
bcottish  decisions,  364—368 
on  emerpency.  368 
on  ontis  of  j)ioot'.  369 
piinciples  (IcduciMo  from  cases.  373 
locality  of  cmplnyment  under  Act  of  18!I7..  374 

under  Act  of  l!io»i...376 
comin)r  to  and  froing-  from  work,  377 
intervals  of  leisure.  378 

Halshi  Kv,  Lord,  on  tlie  bepiniiiui,'  of  actual  emplovTnent.  361 
tor.i.ixs.M.R.,on  divi.sion  of  employment  by  the  employer,  352 

on  risks  incideuta!  to  the  ciiiplnviiiejit   363 
Ma(NA(.iitkx,  Lord,  on  onus  of  proof,  340 
Canadian  notes  on,  338 
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not  within   the 
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AUTIKRKK.  69 
AltSKNIf. 

iM.iMoIlilip  |,y.  326,  867 

ASSKSSOIIS. 

artiDii  with,  17;J 

C'liimliiiii  not.  s  on,  17;j,  174 

llii.Ks  as  to.  17t 

FoiiM  of  application  for.  686 

ASSIGNMENT  OF    (JLAIM 
for  pcrsonul  injury,  !M» 

AUTHOKITV  OF   SERVANT 

S('op,.  of.  47     .-,^> 

Canudiiiu  notis  on.  47    ,M 
AVERAGK   WEEKLY   EARNINGS. 

W(MiKMKXS   CoMrKXSUION    Al  T,  18!»7— 

wliat  arc.  516 

mIktc  no  avfravc  (.l>tainal)l.'.  518 
workman   for  l.-.ss  than   two  we.'ks  li.-M 
Aft.  S17 

clieisions  of   House  of    Lords  in    f  usn.j  v     A"        /  1 

latt'r  (Ifi-i.sion.s,  519 
Scottish  decisions  as  to.  523 

"th^n'wo  ieS;:  sxs"""""''""  "''"^"  '""i^'"^'-"t  '-« 
Cui.MNs.  M.R..  on  the  same  question.  520 

uu  thod  of  ascertaining.'  523 
Schedule  1  (2).  523,  524 
points  to  he  considered.  525-520 
emiJoymeut  I,y  the  same  employer  MS 
•  otlier  unavoidable  cause  "  527' 

decisions  as  to.  529  -  537 
Scottish  decision,  533 

principles  to  be  applied  in  assessing.  530,  531 
bee  also  Eakxinos.  """*  '  •'•* 

AWARDS. 

UXDKK    W.,HKMKN-S   C.IMl'KXSATIf.X    AcT    19(MJ- 

liow  j.iepared  and  settled.  605 
clerical  errors  may  be  corrected  in.  606 
oii.e  viven  cannot  be  reconsidered,  606 
ajraiust  third  party,  598 
a-aiust  contractor  without  consent  600 
fntorcement  of.  605,  624 
enforcement  throuph  another  court  626 
wlien  cannot  be  impeached.  612 
meuioraiidiiiu  of.  to  be  t-ecnrdwl   612   61^ 
proceeding-s  subsequent  to,  612  ' 
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Indf.x. 

AWARDS-  r.,/,^•„»,, 7. 

UnDKK    WiiRKMKN'.n    CoMrHNStTHiS    Ait,     I'MHi— rout ih mil. 

aiipliciitiiiii  to  <>iif()rr<>,  626 

ntny  |ir(iccf(liii>.'n.  6a6 
impri>|M'rIy  obtained.  643 

power  of  ('ounly  <  ouH  Jiidp-  to  wl  aside,  643 
III  IKS  lis. .738;  ♦;!•.  7(»...767,  7t8i  74.. .769, 770 
FoiiM  l'1...8oi     803 

♦M...834,  83s 

»><>... 836 


n 

BANKRUPTCY. 

of  employer,  414 

BARGES. 

when  held  to  he  shipn.  297 

BEAT   HANI).  867 

BOARDS   OF  CONCILIATION.  573 

BOATS. 

and  other  vesselj*.  whether  persons  employed  thereon,  within 
Workmen's  ComiH-nKation  Act,  1!IiH)...298 

BRITISH  COLUMBIA. 
statutes  of,  930 — 939 

BUILDING  EXCEEDING  THIRTY  FEET  IN  HEIGHT 
in  Workmen's  Compensation  Act,  18!)7...269  ' 

BUILDINGS. 

whether   included   in   term  "works"  under   the    Emplovers* 
Liability  Act.  114  ' 

BURIAL, 

compensation  for,  549 

BURSITIS  (MINERS'   BEAT   ELDOW),  328,  867 

BUSINESS. 

definition  of,  by  Jes.sei,,  M.R.,  279 

BYELAWS, 

liability  of  employer  for  defects  in,  under  Employers'  Liability 
Act.  148  I    J  J 

where  byelaws  sanctioned,  14!> 
common  law,  his  liability  at,  how  affected,  14f» 
statutory  provisions  as  to,  14!',  loO 
breach  of,  whether  wilful  misconduct.  438,  430 
Canadian  notes  on  defective  byelaws.  148,  14!»',  loO.  ir,l 

c 

CAB  DRIVER  AND  CAB  PROPRIETOR, 

relation  between,  67  n. 
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CAMPHKM/S  ACT.  LOUD. 

t.-xf    of.    „,„I    of    u,„..,.,li„jr    Art    (.,..    fo„t,.o«,.s    ll.,.r..on). 

hitul  A.<i.l..ntH  (|iuiimi.'..M)  Act.  l!HW.  text  of  675      *^'     ^^^ 
in.-ori.o,Ht...l  info  tli..  KiuplovHr^'  Lml.ilitv  Art    iHl 

lUtlOll  UlllIlT,   Isti  -  |!t.-,  •      •    '•  '     ' 

alt.rut'iii  of  I'oiiiiiKni  liiw  ml.'.  I  i  ;t(;   |mo 

uin..n.lii.K  A.-l  U.H  ♦..  |,urii...s  who  ni'iiy  t.rinjr  uction.  ls;{ 

<I')fH  Mot  iipply  to  S-oth.ii.l,  un 

form  of  ptiiti.iilaiH  of  .1.  ii,i,ii<l  iui.I.t,  682     684 

only  oiic  iictioii  limy  !«•  Iiioiitrlit.  \x.i 

|(f.MiiiiMiy  loKs  only  r.'.'ov..nil.|.',  In" 

i"«tiilili»lif(l  nn"iici|p|..-  oil,  |s7 

fuses  iijioii.  Ins' 

I'lisfs  showing'  iiixuBicicnt  lews.  l)Mi 

fiin.Til  ••xpfusfs  not  riTovcrulili'.  Inj 
iiis.iianc-  nioncyn  to  ho  tak-n  into  a.roiint    Vrl 
ptTsons  entitled  luider.  |s| 
rjvht  to  sue  under,  may  be  lost.  l!i:; 
time  for  hrinyint'  a<-tion.  \s-2 

limited  further  if  ajrainst  iml.ii.-  authoritv    H» 
who  should  lirinj.'  aition.  \s\.  '  '      ~ 

ohild  I  //  luiitrr  ^11  iiiirr  may  recover.  Mn 
natural  parent  no  ri^rht  loVecover.  l!t| 

nor  illetfitinuite  child.  I'.n 
j'lii.j.oiK.  t'.U..  on  pur)iose  of  Act.  1st; 
C'l'i.i  uiiM.f,  J.,  on  same  iiuestion.  1x7 
Sniri.vK  J'lKiMMiiv.s  i\   Casadv 
as  to  iiction  under,  l^o.  |sl.  l;i(. 

when  to  lie  liroU).'ii«.  ISJ 
who  should  l)rin^.'.  \xi 
jtiirticulars  to  lie  ^-iveii.  Is.", 
aliens  and  non-resident  relatives,  's", 
pecuniary  lo.s.s  recoveralile.  Isti.  is;*.  Ijti 
loss  of  wife's  lion.sphold  .services.  Iss 
insurancp  money,  |}>;{ 
death  of  invalid  accelerated  liy  neirlipnce.  l!tti 

CANADIAN    NOTES. 

(IN  (I)    Emi|,(.W,I(.>"    LlAllll.irv    AT    Cl)MM(,\    Law  — 
defective  .sy.stem.  ."> 

for  providiiijr  defective  plant..". 
detiuitioM  of  ■•employer"  in  Canadian  Acts.  U 
doctrine  ot  common  employment.  |.1-  lit,  liti— -'S  ;iii 
Enjrlish  law   relatiuf.-    to  'prop.'ri 

adopted,  '.i 
for  breach  of  duty.  2.  ♦> 

.statutory  dutv.  7.  S 
liability  of  independeiit  contructoi-.  12 
for  <-arryin>,'  on  work  upon  a  nei.'iiu'ent  or 
system.  ."1 
providint.'  defective  plant.  .". 
positiou    of    per.sou    volunlarilv   assi^tinir 


properly  and  civil  rifrhts 


defective 
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work, 
51.34 
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CANADIAN    NOTES— .o.w/,,,..,/. 

(-')  Kmii.(.u;i<><'  LiMiii.in  ii\    Stmi  ti:,  ;{H,  i** 

•  'N    («)  Dr/fiinn  iirailiitilr  uinlir-  - 

injured  p. !  •  m  u  lrt'>|WM»M<r  or  niHro  lici'iiwc. 

...  .,  •>^   •)« 

iiijuri'd  iMTHon  jruiUv  <>t  ((mtrilmfury  iifL'li- 
injury  iiiiiiv<ii<lulile  or  not  ciiuKcd  by  n«<vli(.'<'nc<'. 

•v.'.  .vi 

MTviinf  uc<invoufHi(l..Ni-o|«M,f  imlliority,  17-  .".1 
Villi  I, It  mill  lit  liijiifiii,  i\\. 

wilful  act  ot'  wrvtiiit,  Mi 
('<)  iirnpi'  mill  ij, m  ,;,l  ,[)WI  uf  - 

••oiitruct  of  wrvicc,  T.")."7tl.  so 

contracting'  out  of.  s\,  sti,  ,s,s 

•■niploycr.  who  [*.  an.  7t 

notico  of  injury  under.  Ml-  !•:!.  !M1.  !»!».  lii| 

••  iriifknii„;'  wlio  art'  included  us.  t!t!,  7m,  7;[ 
doiufstic  or  menial  Mervants.  ti."> 
('■)  Eiiiii/iiijii/  liiilii/itij  liij./iir 

defective     plant     and     machini  rv.     ltiti--l|;! 

.    .  '        llti-lL'7 

injury  caused  by  fellow-servant.  l:tl 

su|ierin'.endeni.  l:il.  I:}:*,  V.U 
l:t»i 
defective  rules,  liyelaws.  or  i)ar- 
ti<'Uiar  instructions.  liS— 
l.-.l 
person     liavinfj-     control     of 
sijrnals.  points,  etc.,  l.VI  - 
l.V,.  i:,7 
••  orilers  or  directions."  l;i!t,  1  (.n,  1 1;{ 
|)ersouaI  ne^-'iirence.  Jul- 

defendant,  death  of.  ItiJ 
)iarticulars  of  demand.  \h\.  It;-, 
partners,  how  sued,  llil 
plaintiff,  death  of.  It!2 

('■)    Jrtioil 

AriT.Ai.s.  20S,  :.'((!• 

ussessdrs  to  ascertain  amount  of  compensation 
in.  17:i.  171 

commencement  of,  ill- 
compromise  of.  S!l 

consolidation  of.  lt;7 

f-'eneral  procedure  in.  17t» 

new  trial  of,  l'(i:{— Jdt; 

payment  into  court.  17J 

removal  of.  I'.Mi 

special  defences  in.  171 
(;5)  Lniti.  Cami'mki.i/s  Act.  Phiimsiiins  .simii.xh  to— 
u<tion  under,  ISd,  Isl,  ]!i| 

deatli    of    invalid    acceieraled     in     ueL'IijTence     no 
damages,  liH)  -  ^ 
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CANADIAN    \(1TP«!     .     /■        ; 

in  ™s..  „fali,.„  ,,n,l  ,„>n-r..si,l,.„t  r..|a(iv,.s    l<\ 

insurance  I i,.v.  lit;!  '  '    ' 

less  „f  wif,.-s  housflldld  .s<.rvi,-..s    ISS 

liarliculin-s  to  Ix.  ^-ivcu.  Is.-, 

I'triiniary  loss  rcfovHraW...  1S«    [s<i    lii 

when  action  must  !)(»  Iiroufrlit    Is"" 
wlio  should  briiifr  action.  ls(. 

(,4;    DllCTHINKS    (IK-- 

(")    7l'(S  /y).s„  l,„j„;fi,r    ••l7_->.>-, 

('•)  contrihutory  iie>jrlit.r,.i„.H,  i>.)|)     "u  .h,;     o-.> 
(•.)  A\ohkmkVs  C.,m..kvsv„„v  Ans  AxA,.o,,.ns  StAirrKs. 

accident,  d  ■cision  on.  309 

causiiif.  mental  sliock.  324 
arbitration.  tril)unals  of.. -,;i        "^^ 

MU'^stion  of  law  may  )>..  submitted 
to  judt'c.  576 

corapen.sation.  scale  and  conditions  of.  501 

wliere  partial  incapacity  results, 

protection  of.  551  ^^' 

<daim  for.  461 
contraclinc-out  of.  559 
dependants,  definition  of.  384 
,.    , ,  livini"-  abroad.  405 

disablement  for  one  week   435 
election  of  remedies.  480 
f"C"x  l>ftiit,',if;;r.  483 
employer,  defiuitiou  of.  413 

bankruptcy  of.  414 
employments  to  which  Acts  appiv.  269 
malicious  a.'t  of  a  felIow-.ervant."363 
medical  examination.  471   472 
notice  of  accident.  457 
serious  an.l  wilful  misconduct.  435 

resultin,.  in  death  or  serious  permanent 
„     ...  (Iisahlenieiit.  4c:c 

Al.MKUTA    - 

Families'  Compensation  Ordinance.  189.0... 

^isiSlllie     ^'•""J^-"'*'**''^"      Ord.namv*^ 

Workmen  s  Compensation  Act   IKuS  text 
ot.  916 — 929 
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CANADIAN   NOTES -ro,,//,;,„.,/ 

ON  {■>>  ^VnHK^.^:^;>(^,^^.^:^s^TH,^•  Aris  Ax  m.o,„„-s  SrurrFs 

—  ■•Iilitliilliil.  ->■>■!   I  r  .1 

7A     IJsl  ,,/  Shifll/rs       r,,„/;„,l,;!. 
liHITIMI    CllMMIllA      - 

h^liilplo.vcrs'  Li;il)ilily  Act.  |^!>7.    030 
:ni!i!!..s  C.mjM.iisifidn  A.'t.  Isn;.  ,,.xt  „r. 

I..    ,         .      ,  930,  oil 

W  orkincii  s     'oiiiptMisiiti,,!!  Act.  l!t()->   t^-vt 

runiilics  ''oiiipciisaliim  Ac<.  VMi±  i,'xi  (if. 

W<.i-kni<.i,-s  C..iiii),.nsati.,M  Act.  lUn-^'tVx'l 
of.  940     945  " 

('oirii)cii>ati.,ji  for  Relatives  Act    liMK!  f,.vi 

ot.  945.  946  ••^' 

Workmen's  Coinpensatidii  Act,  llHi;!  levt 

nt    946     -952  ■'''' 

A'ilin{-\\i->r   'ri;i:i;ii,,uii;s_ 

I'.iniilics  ('(mii».iisatioii  Ordiimncctext  of. 

AVorkiiicn-s  (■„.ni.e„suti,.n  Ordinance  W 
^,         "t-  953.  954 

Fatal  Injuries  Act.  text  of.  954.  ncc 
Ovr.v;";?-"'""'  I^'"'''li*^  Act.  ,e.xt  of.  955-960 
Workmen's   f'oinpensation    Act.   text   of. 

Workmen's   Conii.ensation   A.-t,  ??  vfj" 

(-)c.  IN  text  of.  970-972 
i-am-.iie.s  Compensation  Act.  t<.xt  of.  973. 

Statute    Law  Amendment   Act.  text 'of-! 
QtKM_K(—  974 

Civil  Code  Articles,  text  of.  975 
Act   Kep,.a]inn-  Responsihilitv  for  A.ssis- 
tants  tor  Accidents,  text   ot',  976     980 

Families  Comi)ensation  Ordinance.  980 
Workmen  s  Compensation  Ordinance.  980 

'•CASUAL  EMrLOYMENT." 

what  amounts  to.  275-281 
Seottisli  decisions  as  to.  280 
Irish  decisions  as  to.  281 

CARBON   BISULPHIDE, 
poisoning  hy,  327.  867 

CATARACT  IN   GLASSWORKS.  328.  868 


E.L. 
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CAUSE   OF    ACTION. 

c-uiiij)r()iiiisc  of.  niider  J^iniiloycrs  Liability  Ai-t.S'.t 
iiKlud'd  by  false  rcpn'sciitatioiis,  S!* 
wlicn-  riTi'ii)t  jrivi'ii  in  full  (satisfaction.  !Slt 
Caniidian  dci-ision  on,  ><!<  n. 
who  may  coiniironiisc.  !M| 
in  case  of  infanl.  !Ht 

VFAiTIOliARI.     .SVc  IIkmovm,  m  Aitkin. 

CERTIFICATE. 

under  Workmen's  Com])ensation  Ad.  liint;,  .s.  1  (\\ 

Jlll.K  .")!.. .752 

74... 769.  770 
Fdioi  I-)-. ..819 

CERTIFICATE   OF   IDENTITY, 
F(ii;:\i  •■1S...831 

CERTIFICATES.    FORMS   OF. 
under  W.  C.  R..  776—836 

Ri;i,ii.ATi(.Ns  AS  TO  Mi;i)i(  m,  Rki  i  kkks  (Scheds.  I.  and 
II.  of  A  el '.838—850 

Ri;i.ri.\Ti<iNN  AN  ill  CKinirviNi,   \xii   hiiuk  Si-uokoxs 

AXli    MllMC.M.    RkI  i:iiKKs  (^S.  S  of  Act).  850  -865 

CERTIFYING   SUR(iEONS.  330.331 

•CHARGE   OR  CONTROL." 

nieanini.'"  of,  \')'> 

judicial  <licta  tlieri'on.  1  ".'1     l.'iT 

decision  in  r,',7,/,.«  v.  '.■,-„/  W,^t,,-„  Knil.  (',,..  1.",.', 

CHILDREN. 

duty  of  employer  at  common  'aw  with  rep-ard  to.  (i 
doctrine  of  common  emjiloyment  as  applied  to.  11 
contriliutory  ne^rlij-'ence  of.  l'4!' 

attrihutalile  by  identiticaiion.  lV>1 
eaniin^is  of,  fu 

illcL-itiniate  child  no  ripht  to  recover  under  Lord  Canipheirs 

Act.  IIU  ' 

child  I'll  ri  iifir  .<(/  iiiif'  can  recover,  ll't- 
(S'cc  olxii  iiiithr  Infant. 

CHIMNEY-SWEEPS'  CANCER.  328.  867 
CHROME    ULCERATION.  327.  867 
CIVIL    BILL   COURT. 

action  in  Ireland  under  Employers'  Liability  Act.  commenced 
m.  ll);t 

CLAIM    FOR   COMPENSATION, 
under  Act  of  |sit7...46o     462 

I!'<m;  ..460 
mistake.  461 
need  not  be  in  writinjr.  465.  466 
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CLAI3I    FOR   UOMPENSATIOV    ,,  /•       / 
puhJ   '  aufhontif's.  466 

uzz^::^r'' '"'"' "'"'"'-  "p  "•--'  "r-  468  ^470 

Scottish  (Iwisioiis  on.  464.  470 
Canadian  notes  on.  461 

'-'O'*'-,  "INKS  JtE(tULATlox    ACT   iKxr 

■•  workman,"  ,1,-tinit ion  of.  so' 

as  to  ru],;s  and  hy.-laws  uildcr.  I.-,u 

COLLAIJORATOIt.     ,V,v.  F,:,.,.ow  S,;,n.vT 

COMMENCEMENT   OF   ACTION 

under  Emi)loy,.rs"  Liability  Act-  " 

Ensrland.  li;;} 

Scotland,  Ic;! 

Ireland.  |(i;! 
where  to  he  conuiienced.  Ids 
Canadian  notes  on.  !•(• 

COMMITTEE, 

arbitration  l)efore, 
objections  to.  573 

CC)MMON   EMPLOYMENT 

defence  of.  11-     ijs  ' 

doctrine  of.  enunciated,  1.1 

as  apidied  to  a  casual  labourer  •'•> 

lounded  on  luisound  -.easonint.-  ]H 
ttSli^r-"'' ^'- ^^--^ -•"  -plied  contract 

"'t;:;.i:  r  ^""^^-^  ^^■'^''  '^-•'^"-"  ^'>  --uto  work 

•JwihnK  with,  in  Parliament.  li: 

aoctnne  ..  e^bU,.^  ,^  Hou.  of^ords  in  n,,,.,.,,,  ,„„ 

makes  no  .UiivSe    1"      ^  *"    '  '"  '^  ""'°™°»  i'^'lustry 
chief  enKineer  of  ship  ,vitli  ordinary  seaman    10 
railway  j^uard  with  ^^an^er  of  pla"e  aye rs   A 
foreman  with  builder's  labourer    |<»    ' 
oyer.seer  of  mine  with  miner    I't 

^!;;.;':'Vf 'I-''' "  ■■"'  "••''■■'""•>■  '<'■•""»»■  i'' 

p  ii"i,ii  tiaflic  m.iU(.,«er  .vith  iniiesman    I't 
•levelopment  of  doctrine,  U~.2-2  '  '' 

ayailablo  to  corporation  -'J 

'  T  ir.   ] 
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COMMON   EMPLOYMENT  -r,.„ln„„,l 

wiii'thtT  iiviiilalilf  im-  lir.-ui-li  nf  stiifiitory  diilv.  :•.  i'' 
inroads  u]i(iii  (loi'ti'inc.  J:!  — J7 

fstalilislii'd    1)_v    Hoii-c  of   Lords    in    Jnl,ii.<ni,    \.    I,i,i,h,iif 
(I>!1"1  )  thai  lln-rc  must  lie  i-oniiuoii  »'iii|)lo_vi'r,  •_'•"> 
wlii'ri'  workiiii'ii  Iciil  lo  oIIht  I'liiiilovt-rs.  ■_'" 
iiiusl  1)1'  coiiiiilcti'  ri'liiii|iiisliiiii.'  of  coutrid  liy  iiiastir.  •J>i 

I'oiitradictoi'v  n^sults.  lis  —  ;!l 
wlicrc  iiijurii's  rcci-ivcil  In-  voIiuiIim.is.  .'A.  :)■* 
wlicrcniasltTjicrsoiiiiliy  luki-sjiart  in  work  witli  iiis  >cr\aiils.  ."U 
ctt'i'ct  of  tin- Eniiiloyci-s"  Lialiility  A<'t.  J.'Jti      I  |s 
Ai.iiKKscN.  H.,  on  iloctrinc  of.  |."i.  |i> 
Hii\>.  J.,  on  <lo<'trinc  of.  I'l 
BuKTT.  L.J..  on  doctrine  of.  21 
Caiuns,  Lord,  on  doctrino  of.  \'.K  Jn 
Ciii.iiNs\>.  Lord,  on  doctrino  of.  •_*<• 
Cn.\\«(iHTii,  Loi'd.  on  doi-trino  of.  17.   1^.  Jh 
Vvii.iiw  AVii.1,1  wis.  L..I..  on  <ii'fon(M.  i,f  coniinon  I'mplovniciit 

wliiM-i'  bri-acli  of  statutory  dnty.  jti 
( 'anadian  notfs  on,  1")     2k"2i;    -L'x.  :>it 

COMMON   INTEREST. 

|)t'rsons  iiaviiiLT.  ^I^!.  :!| 

COMMON    LAW. 

prini'iidi's  of  om|iloycr's  lialiility  at.  1  -  ,'iti 
lii'j.'lijj-i'Mci'  delini'd.  1  -d 

as  di'tiiK'd  liv  Amii:i!^ii\.  R,.  (• 
IJimi.  .M.i{..  ^ 

CkiiMI'IoV.  .(..  .") 

H  iliM  Hi  I.I,.  Ijord.  <; 
I'xtcnt  of  dnty  may  vary,  li — 7 
liability  for  tortions  ads  of  servants.  11 
tlootrine  of  ri'-^poiiilmf  supi'rinr.  1 1 
restrictions  of  liiiMlity  iit.  1:{ — ;!."> 
doctrine  of  common  emi)loynient.  11---J7 
workmen  lent  to  another  employer.  27     2>^ 
temiiorary  service.  2,*^ — ;U 
position  of  a  volunteer.  :>1— ;U 
doctrine  of  rohiifi  non  tit  iiiji'ri".  M 
liahility  for  injury  caused  l\v  defective  ways,  works,  macliinnrv 

or  plant.  107 
as  stated  by  CliAWVuiiiii.  Lord.  loS 

Ci.KAsin.  B..  Kis 
summary  of  liability  at.  ;!.") 

COMMON  MASTER  OR  EMPLOYER. 

iS'cc  Common   Emi'I.h^  mknt. 

COMPENSATION.     .SVc  .//.-„  Eaumm.s  anu  A\i;ha(,k  Wkkki.i 

E  \l<M\(.s. 
UMiKli_\Vli|IKMI..v's    C'lMI'KNs.xrid.V    A(  T.    liMMi— 

claim  for.  460—471 
amount  of.  500—555 
Schedule  I.,  500 

L    10    ] 


Indkx. 


(JOMPENSAilON — onf/„„r,!. 

U.M.KIi    VVoi|KMK\-s   (.'OMIKNSATIOX    A(  T.    Mm- -rontunml 

l)riiicii)lcs  fo  lie  iii)i)li('(l  in  iis^cssinj.'.  530,  531 

Scottish  (Iccisioii  oil.  533 

(Iccisioii  i„  H„„s,.  „f  Lonls  on  method  of  calculatinir  nic 

tor  niiMlical  attcii.liiiicH  and  biiml,  549  " 

to  infant  workinan.  549 

liroti'L'tion  of.  550 

ri'vit'w  of.  627 

wlion  l)fcoiiifs  vcstwl.  587 

where  amount  of,  ajrreed,  588 

redemption  of.  641 

iiiveslnicnt  of.  653 

Canadian  notes  on  — 

si-ule  and  conditions  of.  501 

where  partial  incapacity  results.  539 

jn'otection  of.  551 

claim  for.  461 

COMPRESSED  Alll  ILLNESS.  328,  867 

COMPROMISE   OF   RKiHT   OF   ACTION 

under  I]mi)l()yers'  Liability  Act,  8!t 
induced  by  false  representations!  M9 
where  riH'eipt  jrivcn  in  full  satisfaction.  8!t 
who  may  make,  !«» 

COM P U LSOR V    I NS URANCE 

ot  workmen  ajraiiist  injury 

principh;  first  reco^-nised  liy  the  Act  of  18!t7.    2 
extended  by  tho  Workmen's  Compensation  Act"  1!Mm;...i> 

CONCILIATION   ACT.  I8W...572 
boards  of,  573 

meaning- of.  11^— 11.", 

CONSOLIDATION 

of  actions  under  Emi)loyers"  Liability  Act,  Iti7   17u 
Lauadian  notes  on.  Hi? 

CONTINUOUS  EMPLOYMENT, 
what  is,  510—5x6 

CONTRACTING  OUT. 

by  workman,  out  of  Employers"  Liabilitv  Act  84 
d»ci-ion  in  aripifh  V.  /i',,,7  Uadltu.  84   * 
iuiant.  '.»>  " 

must  be  for  valuable  consideration,  88 
[    17    ] 


Indkx. 
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<'ONTRA('TIN(l    Ol'T   -ront/,n„,l 

uiulcr  Workiiifns  ("oiiiiH-nsatinn  Art.  1!mm;...ss6 

not  i-ncdurnjriMl,  560 

existing  <'oiifnicts  tcrmiiud.'il.  556 

miisf  lii>  Iiy  scliciiic  (inly.  557,  558 

ii'iiuin. incuts  of  sclifiiii-.  559 

Scottisli  decision  on.  558 

not  cuc()ura;.'c(l.  560 

ri'sult  of  cntciinj.'  into.  561 

contiaclin^'  to  iiccciit  luuiii  .sum.  563 
oy  Crown  workmen.  563 
Canadian  notes  on.  S4,  Mt;.  Ss.  559 

S'-c  Si  iikmks  111-  (;i)Mi'|.:\N\rii,x, 

CONTRACT   OF   SERVICE. 

••oninicncemciit  of.  in  dailv  work.  Sl>.  s:! 
fontinuancc  of  master's  lialulity  umicr.  s;! 

|ier  CinwMiinii.  Liird.  s;! 
termination  df,  in  dailv  work.  s2,  s;} 
under  PJmployers'  Liability  Act,'?!, 
with  snl)-c(iiitractors,  7.") 
fxprcss   agreement    in.    to    exchidc    lialiililv    created    l)v    the 

Emi.loyers    Liability  Act.  ISK...  does   not  •exclude   oi.ei.alinn 

or  iioctrine  ot  common  emplovinent.  l'I 

>VllHkMK,.\"s    Ci)MlK\s\TlllN    A(T.    ]!IIM;_ 

essential  to  constitute  a  -  workman  •  witliiu  meaninir  of. 

aii|ireiiticeslii|)  included.  270.  271 
test  whetlier  Act  applies,  271 
wlieiv  contract  of  employment  not  a  contract   of  .service. 

illustrations  of  contraclinij-.  289  ' 

every  person  under  contract  of  service  (n.d  liein^'  specifi- 
eally  excluded)  included  in  Act.  272 

concurrent  contracts  of  service.  527 529 

Canadian  notes  on.  /."i.  7i;,  80 
IScr  itlsu  inultr  AVoKh.M.w. 

CONTRACTOR   AND    SUB-CONTRACTOR 

wliere  compensation  recoverable  fr„m  contractor.  415 
object  of  W<u-kinen"s  C„m])ensation  Act.  litoC   s  4     416 

ditterent  views  as  to  meaning  „f.  417 

excejttions  thereunder.  426 
decisions  under  Act  of  Is!t7...42i 

Scottisli  decisions.  430.  431 

Irisli  decision.  433 
indemnity  under  Workmen's  Compensation  Act,  liMld.s.  4... 428, 

caution  necessary  wliere  iudemnitv  relied  on.  420  ^^' 

sy.stem  of  sub-contructinj.'.  7-'> 
test  of  valid  sub-contract.  7<i 
coutract.u-  and  sub-contractor  as  distinfruished  fn.ni  workman. 

where  contractor  is,  or  is  not.  the  employer.  70,  7<;.  272    '*'*'  " 
[    18    ] 


In'ukx. 

(JONTllACTOll   AM)   Si;B-C()NTUA<JT01i-,o„//„»,./. 
decided  eases  ii]Kin  sul)-e(iiitrne1s.  7"     ><2 
illnsf  riitions  of  e<iiitnietiiif.'  as  e(mij)ared  with  service.  272 

decided  uses  on  tlie  (|iies1ioii.  272    -274 
where  plant  sui)i)lied  by  contractor,  VHi,  l.l>i 

C0XTUAC!TOli,   INDEPENDENT, 

liability  of.  for  injury.  12 

exception  to.  where  duty  imposed  on  p\iblic  bodies.  12 
not  a  workman  within  meaning'  of  Employers"  Liability  Act,  ^1!) 
or  the  Workmen's  Compensation  Act.  I^!t7...290 
cases  uj)on  the  point,  290 
definition  of,  l)y  Sir  F.  Poi.i.oc  k,  287 
Canadian  notes  on.  12 

CONTRIBUTOliV    NEGLIGENCE, 
defence  of.  :{.1.  (!;{ 
doctrine  slated,  2:>!t.  21ii 
always  a  iiuestion  of  fact.  2 Hi 
defence  to  l)reach  of  statutory  duty.  24»i 
duty  must  be  owed  to  defendant.  247 
must  be  a  proximate  cause  of  injury,  24.'> 
of  children,  24!'  '      ' 

cases  on.  21!' — 2')1 
attributable  by  identification.  2."il 
of  third  party.  2">2 
i|Ualitication  of  doctrine.  242 
(mils  of  proof  on  defendant,  244 
under  Employers"  Lialiilily  Act,  2.');i— 2.-)S 
abs(dute  bar  to  claims,  'l-'hi 
workman  must  know  of  defect  or  ne^.<-]itrence,  2".  (• 

Vive  notice  thereof  "  within  a  reasonable  time." 

2r»."j 

unless  aware  that  defei-t  already  known,  2.-,7 

notice  may  ly.  jriven  to  person  superior  to  himself, 
no  defence  under  Workmen's  Compensjition  Act,  IJMMi. 
Bkktt.  M.ll.,  on.  244 
Pknzv\(  K.  Lord.  on.  24:5 

Channki.!..  B..  on  contributory  negligeii.e   ,f  children. 
Canadian  notes  on,  >V.i 

CORPORATIONS, 
how  .sued.  Itil 
officer  of,  may  appear  at  arliitrution.  603 

COSTS, 

UNDER    WdliKMKS's    CoM  I'KNs  ATIOX    A(  T,    IROtJ— 

in  arliitrations,  how  re^nilated.  645 

generally  in  arbitrator's  discretion.  645 

position  of  employer  as  to.  616 

\yhen  litn  >,'iven  for.  651 

lien  for,  on  weekly  payments.  652 

scales  in  force.  649 

must  be  taxed.  645 

unless  lump  sum  awarded.  646 

[     19     ] 
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I-M.KII    NVnlUMKN-.-,    O  ,M  II  N  >  M  „  ,.V    A.T.    VM»\^vu„t!,liii;l 

piii-tirs  iniiy  avrtM-  aiimuiil  of,  645 

.■^'■(•iirity  for.  011  !i)i)ii'iil,  I'l.", 

.-IMM-ial  costs  iiiiiy  Ipc  allowed,  645 

Milicitor's  costs  avaiii>t  workiiiiiii.  649.  651 

uiici-c  wiukinaii  liriiiys  atxirtivc  action,  647 

Scottish  derision  us  to  sct-otr.  648 

Srnii,iN(,   L.J..  on  judp.-s  discretion  asto  costs  iu  abortive 

action.  648 
Ri  IKS  (il.  •!:.'.. .762.  763;  tM.  (It;  .764,  766 
rnvR'W  of  taxation.  652 

llli.Ks  •;:!— (^...764 

F(ii!M  tit. ..833 

COUNTY   COURT. 

action  under  Kniploy.'rs"  Lial)ilitv  Act  in,  Itl;! 

m  Scotland,  iu  Slierilfs  Court.  It;:! 

in  Inland,  in  Civil  Hill  Court.  Id;! 
where  workman  infant,  action  hv  next  friend    l.'.S 
hlin^r  and  enforcement  of  awards,  et.-..  under  Workmen's  Coni- 

l>ensation  Act.  lIMKl.  in.  612.  620.  624 
si.ecial  rcL-isters  to  l)e  kept.  654 
ai>iilicati(in  to  rectify  rcLnster.  619 

Scottish  decisions  as  to  record  of  memorandum  621 
'  enioval  oi  nu'inorandum  from  reirister,  624 
where  rcL'istrar  unwilliuir  to  ree-ister  621 

''"'."'■; ''f.wi"''^'^'  "'"•  "''"'■'■'■■■'  ""''•■'•  ^Vorkmeu-s  Compensation 

si>e.'ial  aiii)ellat()  jurisdiction  of  judfres.  655 
ruh's  of.  made  ai)idica))|e.  653.  654 
scales  of  costs  iu  force.  649 

COURT   OF   SESSION.    SCOTLAND: 

A(  T    OF    Si;i.i;iit  \i    re>.'ulatin<r   i.rocedun 

Ctmipensation  Act.  l!«ttl...88o— 888 
S<'Iicdnles  of  Forms  ^ 
I. 


under  Workmen's 


M. 
II. 


^  IT  "  ggg""'""""""'"""  ""'l'-'-  Parajrrai.h  !.  „f  Schedule 
±  Form  of  stated  case.  889 
:>.   Form  of  note  for  order  to  state  a  case,  880 
I.  l-.>rmof  n.fVn.nce  l.ysl>erifi-  clerk  to  medical  referee 

under  Schedule  I.. .889 
•■■..   Form  of  direction  by  sheriff  clerk  to  workman.  890 
•>.  l>ormot   notice  of  aj-plication  by  workman   iutendinjr 
-    .,  '"  i'''^"'''  iibroad  tor  refenni.'e  to  medical  referee,  800 
..   Form  ot   reference  by  sheriff  clerk  to  medical  refere^ 

S.  Form  of  certiticate  of  ideutitv.  891  *'^ 

!'.  Form  of  notice  to  be  jriven  by  sheriff  clerk  to  workman 
Hilendinjr  to  reside  abroad.  892 
Form  of  medical  certificat."  to  be  obtained  by  workman 

resHhne-  out  of  th(.  I^iited  KinL'dom,  893 
Porinot   decl.|,rati..nof  identity  by  workman  residiu«- 
■  'It  n|  111..  I  nited  Kmii-dnni.  893 


Im)|;.\, 

COURT   OF   SESSION.    Sl'OTLAM)-..<„//»/',./. 
Sclif'dult's  of  FiiitMs--,'ii(,///( //,•,/. 

\-.  Fdi-ni  i)f  rf(|ui'.st   for  truiisinissiiin  of  wvckly  ]>uyiiit<iilH 

liy  M'orkinan  n-sidiii^.'  (iiit  <if  L'liitfd  Kiii<.'(lonr.  894 
1;{.  Form  of  iKilicc  Ity  sIk  riff  clerk  to  ciuiiloyfr  cf  rcci-ipf, 
of  ci'rtilicutf,  (leclunitiou  uiid  reijia'st  for  iiuyineut 
aliroud.  894 

CRAN  K. 

run  upon  rails,  not  a  IcM'oniotivc.  l.")7 

CRIMINAL  ACT. 

of  servant — 

master  not  jrenerally  liable  ft.r.  .",1 
liability  may  exist,  51 
<'u.ses  on.  '»],  .'>2 
Scottish  decision  on,  'il 

CROWN. 

servants  of.  not  included  in  p]m]iloyers'  Liability  Act.  Tii 
procedure   a^'aiust.    under    Workmen's    Compensation    Act. 

1!i<m;...6ii 
contract  in  jr-out  by  servants  of.  563 

CURATES   AND    MINISTERS. 

whether  under  a  contract  of  .service.  288 


i  I 


1) 

DAMAGES, 

limit  to.  under  Employers"  Liability  Act,  ;i!> 
new  trial,  if  excessive.  l'(i;{ 

or  inadeijuate.  L'(t:> 
under  Lord  Campbelfs  Act.  iSC-l'i;! 

Workmen's  Compeusatiou  Act.  l!t(ili...50O 

DANGER. 

whether  a  "defect."  121 


DEATH. 

compensation  in  I'ase  of — 

Si'i:     tiii(li:r    CaMI'UKI.i/s.     LdKD 
CoMl'KNsATKiN  A(  T.   litlMI 

effect  of.  on  personal  actions,  ll! 


Ai  1'.    tiiul    Wokkmkn's 


DEATH   OF   PARTIES, 
of  plaintiff.  MI 

defendant,  hi'l 
under  Workmen's  Compensation  Act,  l!t(lti...383 

DEBTORS   ACT.  lSt;;t. 

proceedings  under  Rule  ti8...766,  767 

DECLARATION   OF  IDENTITY, 

li'oKM   til    ..832 
!'<■'  ..S33 

[      ^1      ] 
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I>  ••>'.i^-'.     I  f->        1.1.1.       ,>i  r      iliiihi-      HVKI.AW^      \\|] 

DEFKCTIVK    SVSTK.M    (»F    WUUKING 

coiiiinofi  liiw  liitliility  for,  J,  ,-, 
C'liiiailiiiii  iKilo  oil.  \ 

DKFKC'TIVK    WAYS.  WOJiKS.  M  A(  H  IN'KRV.  K'lV     .SV,- 

'n,.lrr    P|^vr    ,.v,.    M,.  invKio,    „»,/    ••Wx,^      W.,„kV 

M.V(  IIINKIi^     AM,     J'UM.-'  »"IIKs, 

in  «ays.  works.  niiicliin<.ry.  or  plant,  at  romnion  law.  .-, 
undc'r  hni|.lo_V(rs   Lial.ility  Act.  In.', 
"Xtinsioii  ,,r  lialiility  for.  lu'i 

nill.st   111.  (Ill,,  to  ll..;.'-|i!.',.liC(.,   IJ.", 

jiriiicipli's  il.'ijiii-,.,!  fmni  divisions  as  (,.    l'>'i 

111  nili's  mill  liyc'laws.  1  |s 

in  paiticnlar  i'nstnii-tion.s,  |.",(i 

'''S;,^;,;:;:;^!;:'^  ^^^''''''•^•'^'^^- '-'AniLTTv  ACT. 

of  r'oiitril.iMory  iii'v-liiri-iic.'.  ;U.  i;:t.  l>;!!i    :.>.-,;! 

'•';/<■<///  mil,  Jif  i,ijii,-!,i,  .U.  (11,  i'2i;_J;J!) 

"ilfnl  niiscoiidiK-t.  Ki 

ad  oiit-iilr  authorilv.  t7     .")J 

nnavoiilalilf  injury. ".",J  —:,\ 

ti'i'sjia-ss  or  liL-(n<'('.  .">  | 

DKFKXDAN'r 

in  uctioii  iiiiikT  l-;ni|.|oy..rs'  Lialiilitv  Act   - 
tni|,loy,.r  of  Workman  i;vncrallv  is.  l.",S 
inarriiil  woim-n  may  lie  made,  jtlu 
"licii  an  infant.  l-".:t 
when  jiartncrs.  icj 
"licri-  *(.  Ii(.  siiimI.  lt;;i 
••orporation  as,  l(jl 
fITfct  of  dealii  of.  lt;l 
Canadian  notes  on  death  of.  |ty 

DEMAND.    PAKTICFLARS   OP      «       n  ^ 

MWI)  '•^''^^'^   L  JjAKb    (JJ..       .S,.,.     PautI.  t'I.Mls   OF    Dk- 

1>K  MIS'IMIS    LKX   snx  ('111  \T 
»■•<  a  mil'  of  law.  L'^s 

DEPENDANTS. 

nicaninv  <d'  term.  383.  390 

mcanin-  <,f  tprni  •■  » hollv  d,.p,.„d,.nl  ••  390 

••a.ses  on  word  "  <l('p..nd.'nt. '  391-397 

d'-pendc^ncc  must  be  at  f  im.-  of  iWtli  38"; 

tei-ottish  decisions.  406—410 

Irish  decision.  389 

Lord  Camplxdrs  Act.  385 

wh"  sur.  383 

an  nnlioni  chilil  may  lie.  397 
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Inokx. 


l)EJ'KM>AN'rS--,v,»//„,„,/. 
liviiiV'  iil>ri>iiil,  405 
iiii'flioil  (if  |iii,viiii-iit  t(i,  398 
wlifii  ri^'lil  tci  (■(iiii|ii'n'<ii1i(in  vests.  404 
ri^rlil  to  i-iiiii|»'iisatiiiii.  mi  iii(li-|ii-iiili-iit  rijrlit,  406.  587 
iiiiMliciil  I'xiiciis.s  and  Imriiil.  411 

l'ulll«lill)l    lM)t<'»  — 

ilctiiiitioii  (if,  384 
living'  ubroad,  405 
Form  (if  iipiilit'iitioii  us  io  wlio  an-,  m-  us  to  aiuouiit  |iuvublc  to 
••uch.  779-781 

DEPKNDENCV. 

must  exist  at  time  of  death.  385.  503 
what  is  de|ieiideiicy  at  time  of  deatli,  504 

of  wife.  386 

Jiidj-'ineiit  of  Ci Pi. I, INS.  M.R..  387 

Heottisli  (leeisidii  on.  388 

Irish  (h'cisions  on.  389 
whether  need  he  for  uecs.saries  of  life.  391 

DETENTION    OF   SHIPS. 

powers  under  Workmen's  Comiiensatiou  Act.  lltnt;.  as  to.  607 

aii|ilicattiiu  for.  608 

Mercliant  Shippinf.'  Act.  1K<)1.  s.  tiSL'.  to  apply.  607 

text  of  sections,  705 
Shipowners"  Nej.'li;.'ence  (Kenieilies)  Act,  607 

text  of  Act,  713 
where  employer  desires  dettaition.  609 
in  what  court  proceedin^.'s  taken.  Rri.r.  7;>...6o8.  609 
»S(('  ilii.i:s  ;!7.  ;>s...743 — 745 
Forms  l'H— ;)o...8o4  -809 

DIRECTIONS.     &Vt  ••  Oiti.Kits  du  Diukctions." 

DISABILITY'. 

compensation  durinj;'.  537     549 
maximum  weekly  compensation,  537 
continuance  of  compensation.  540 

Scottish  di'cisi(ms  as  to.  544 — 548 

Canadian  notes  on  — 

disalileineut  for  one  week.  435 

DISEASE    (JRADUALLY   CONTRACTED,   326 

DISP]ASES.     Sec  Imustkiai.  Diskasks. 

DOCUMENTS. 

tilinp  and  .service  of,  653 
Rri.K  ""...617 

DOMESTIC    SERVANT. 

wlio  is  a.  ti'i 

menial  s'-rvunt  conipared  with.  (!.". 

not  a  •■  workman   "  within  Employers"  Liahility  Act.  (j; 

excluded  in  Canadian  Acts,  tl."i  n. " 
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Imii:.\. 

UL'itllAM   ((iLLJKin    oUMlis    AM)  .MIMltS'   \sm. 

CIATIONS.   ro.M.MITTi;i:   (iK.   895.896 
I»l"l'V    OF    KMI'I.OVKI;, 

f"  iiM.  onliriiiry  nir.'  iiixl  skill,  ;;.  i 

..t  .oii.moi,  law.  >uiim...lu|.  I.v  L„nl  IIikm  n,  ,  i    ti 

net  fo  .xiM.s,.  s..rvanls  t..  uiir..aM,uahl..  ri-ks   .;     ' 

'>r.'ai|.  .,1,  „iii>t  1h.  .•!,»„.  of  uc-iil.'iil,  ti 

fxtiiit  (if,  limy  viirv — 

lis  rcKariis  <luiik.'«T  iiivoh..il.  il 

•l.riV-     of        kllOwl.MJp.       ,„•      skill        1,<,MM,.«S...|       hv 

siTViiiits.  t;  ^ 

fliilili-fii  ami  yi.iiii^'  iicisdiis  •! 
hr.'acli  ot  stalutorv  <>lili>.Mf  jnii,  7 
.•<.!itrilmt„n-  ii..irliV..iin.  u  ,l,.f,., to  l.iva.-li  of    'Ji; 

"'■  im'f  .!'.".|    ";'"^"'V'"''  ',"■'■"'""'  '"•'"'•'••^  '"  "'-'"'•'•of  ,.o,.tru..f, 
iiiu>f  iinsv  troiu  liivarli  ,if,  r,:i 

to  a  tr.'s])as,...r  „r  |,ar..  lic'iivc.  .-.:, 

C'aiuicliaii  iinics  on  lir.  a.'li  of.  -J.  •; 

I'lvacli  of  staliltoiT  iliity.  7.  s 

KAUM.\<;s. 

A(t  u  11.1  \\o-k.ii,.ii-  C'oiiiiH.nsitiou  Art.  lsi.7     n    ,04 

""'>','"■•'' -'»•"•'•  ti.i.iL'.  I...M-.I.S  iii.„„.v,    II      qo4 

iMit  provisions  of  Tni.k  A.'ts  lo  Im"-  „1,<,'.i-u..|    cqc  „ 
what  .joiliirtions  a.lliiissil.l,..  506  ^^ 

lasc  of  salary  aii<l  alloHaiir.'.  508 
s|Mrial  ..xi...,is,.s.  sum  i.^iv..ii  f,„..  „„t  ,,,rnin;rs.  508 
Vratiiitics  may  li...  509  ■* 

liii'tluxl  of  asccrtaiiiiiii.'.  510 
must  1...  thos,.  r.'cci\,.,l  fn,7ii  .•m|.lov,.r  522 
"im-stion  of  .•..iitiiiiious  .luiilovmiMif.  510 
iiicthixl  of  ax-crtainiiij.' 

undfr  Workmnrs  ('oiii|viisatioii  Act.  litut;      i:2i 

••  iivora;.'!-  weekly  oaruinj^rs,"  523  ' 

iKiiiits  f(u-  consiMcralioii.  525—529 

decisions  as  to.  529     537 

1-rinciples  t,,  l,e  applied  in  assessinL-    K-iO 

bcotlisli  decision.  533  ' 

•  '"i.i.i.vs.  L.J..  on  allowances  in  comimtinv  earniiiL's   cqc 
MX,  .NAouiKN.  Lonl.  on  earnine-s  as  standard  of  .■oiiipeusation. 

Smm  II    A   L.)   L.J..  on  <'oiilinuity  of  emplovment.  cic         ^°^ 
bcr„l.-<oA\Knu.K\\i.\:K\.\  Eakmnos.  '  ^ 

KCZEMATOUS    ILCEIIATION.  327.  867.  868 

ELECTION    OF   REMEDIES    BY   WoRKMAX 
remedies  not  alternative,  480  ^iviv.«ii..>, 

fiLsesas  to.  480—482 
wliut  is.  484 

Scuttisli  ,]ecisi,,iis.  488-^492 

Irish  decisions,  492 
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T\r»i:\. 


KLKCTIOX  OF   ItKMKDIKS   ItV  WoKKMA; 


-niiitnii"  11 


iilcr  •<.  ti  iif  Wiirkiii"!!-*  t 'Miii|ii'ii-iitinii  .\i'l.  !!"•'>. ..493 


Scil((i«ll  l|.'c'i-«iiil|«  ;|^  In.  498 


/., 


IIS  ji'iiihilh.i    III  ii||. 


liv  iiitimt  wiirki 


486 


483 


liy  inciiiis  lit'  av'i'iit.  499 
wlii'i'i-  liiii-  r>'i'ci\ii|.  555 
( 'iiiiiiiliiiii  niiti'M  nil.  480 

litrii.<   in  Ht'h  iiff'.i  ,  483 


EMKIKiKNCV. 

iii'fidfiit  iiri^^iiiur 

KMI'LOYKU. 


347  368 


as  ili'liiii'il  ill  Pollock  on  'I'cM't^ 


lialiilitv  of. 
iliitv  of.     .S 


./.  /•  I. 


I  \  111  1.111    " 


Kwi 


ilir  Di  n   or  Kmi'I.ipi  1:1 


as  iIcHiiimI  in  Workini-n's  Conipi'iisution  Ad.  I'.i"i!...4i2 

iiu'IiiImt  oI'  laniilv  of.  t'Xi-luiltil  from  Act.  283 

lmnkrn|>tcy  of.  414 

rit'lil  to  indciiiiiity  of.  495 

rffiirns  to  Sii'ictary  of  State  from.  654 

Caiiiulian  note-.  - 

ilfKiiitioii  <if.  I  t-.  7  t^.  413 

lntnkrn|)tc_v  of.  414 


KM  PLOY  HI! 


A.NI)       WORKMAN. 


first  \iscil  ill  a  statute.  271 

KMPLOYKRS    AM)    WolJKMKN    AfT.    IS7:., 

wlio  is  woiknian  witliin.  til 

decisions  on  tin-  (|iit's1ioii.  t;  I 

EMPLOYKHK   LIAIlTLI'l'Y.     .S'..  Luim.m    .if  Emik^ki 

EMPLOY'ERS'    LIABILITY   ACT. 

Text  of  Act  (^■'c  footnotes  tlieivinl.  667 — 671 
I.  HisToui   or. 

duration  of.  lil* 


(.'•'11' 


•nil  effect  of.  :!!• 


necessity  for. 
..l.Ject  oV.    H- 

oriL'in  of.  ;!7. 

lil<\\  IN.  L.J.. 


on  scope  an 


d  .dVect   of.    I  (. 


Smiiii    .v.  L.i.  r,.,l..  on  same  (|nestioii.  K- 
similar  IcL-islatioii  in  t'anada.  ;•>*.  1" 


II.    CoMI'K.V.- 


MIllN     IMIKK 


amount  of.  recovcralile.  !'• 

liardsliii)  inflicted  in  case  of  (diildren  operatives.  t< 

raeaniii!..''  ot  the  term  "■  earnin^'s.  '  41 

no  penalty  recoverable  under  any  .Vet.  i-2 

rijjrlit  of.  «>  stated  in  .\ct.  H- 
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i^'i 


Im>k\. 
EMl'LnVKES'   LIABILITY  Ac;T- //„„.,/. 

III.    {?((l|'K    AM>    EnKcr   nr.    \i||||t|.-    |.|  vivTri-r    ,v    , 

^TI(AN,,KK,4:,  ll.Ai.MIH    I.N    rosir.o.N   „,   ., 

iliity  arist's  from  (•(iiilnict.  .IS 

(k-cisioii  ill  }{,■„,;„  V.  J'lmlir  .Vt 
m.im-y  .■!nis.,l  l,y  wilful  i„-t  „f  s.i-varit.  Ki 
.    .  ii'iiiiiiiul  ii,-t  (if  scrviiiii   r,\ 

lal.'uf.MVWs  in  machinery.  .-,L' 
.       Act  of  Goil  and  Kinjr's  cin-init-s  ,•,;{ 
lliJlinMl  i)tT.son  a  (rcsiiasscr.  o  |. 

iiit'i-c  licensee,  ."),', 
imnciple  stated  l,v  Wm.i.hs.  J    .V, 
injured  person  iruilty  of  cmtril.utory  n.-li-euce  (l:? 
servant  a.'t.n^r  .n.tsi.le  scoj.e  of  authority^  17 
as  stated  Iiy  CiiMu  us,  (' J._  ^7 

.Mvn.i;.  ,1.,  IS 
Pmim:.  IJ..  is 
ruhiif,  iioii  jif  iiijiiriii.  (I). 
IV.    C0NTIi\(  T   CI-  "SkkVK  k 

commencement  of.  under,  sj  s;; 
ccntinuance  of  masters  lial>liiiv  under  s;j 
termination  of.  S.'J 

\  .    Cli\  I  l;  VI  I  |\(,    ,i(-|    |||._  s|. 

d.'cisioii  in  ',',•///////.,.  V.  /•;,„•/  D,„ll,,i  SI    ^st; 

vr    V  '""'■■'  '"'  ^•'■"•>'''"  consideration  for.'  ss 
VI.   A(.Ti,  ■:  ni   rs.irin.as  to  time  for.  !il 
lu-ovisions  similar  in  Canada,  !M  n. 
re(|iiirements  of.  Ion 
service  of.  I(l| 

Scottish  decisions  as  to,  l(i;2 
VII.  LMiiii.m  iMiMpsc.i.  in.  consid.~red    In.? 

ST/""i?''"  •""'■''  '"■'■"',""'  "'■^■''i^'"'"--"  i^  relied  on.  Ml 
to.     e  ectuH  ways,  works,  nia.-hinery.  or  plant,  lu.-, 

etective  rules,  l,yelaws.  or  ,.articular  instructions  Us 

injury  .-auserl  l,y  a  fellow  servant.  l:iO  '"n-  -  ^ *^ 

person  haviny"  charp.  or  control  " 

of  any  sif.nial.  points.  K.comotivo 

,,,.„,;„.,„  ,       ,.  cn-im.   or  train   upon  a  railway. 

'"  -"^'■" 't  P'lieral  superintendent.  |;!|  j;,;. 

Viii     \    ,,   ,.  „    ''1 ':•' ■^"I"'i-intendent.  l;n; 

commencement  of- 

En^'Iand,  lii.!.  Itil,  Ids 
Scotland,  Iii;{ 
Ireland.  Iti.S 
cons(di(latio!i  of.  1(17 
jreneral  lu-ocedure  in.  17h 
liiiiih.K  I,,.  l."(S 

corporations,  how  sued.  Iti] 
defendant,  death  of.  Itiii 
infant— as  i)laintiir.  ir>H 
as  emplii\er.  I.'iit 

,i'-iiider  of,  h;.". 


Inpfx. 

EMPLOYERS-   LIABILITY   ACT-co„ fi,ni,;l. 

VIII.  Action   is\n:K— vim f/ mini. 
2>urtieii  til — roil  till  tmd, 

married  woman  as  plaintiff  or  dt-fondunt.  Itiit 

jmrtncrs,  liow  sued.  lt!l 

plaintiff,  death  of.  Ky 
runioval  of — 

Scotland.  Iti.'J 
trial,  with  jury.  1T2 

with  assessors.  17o 

IX.  EfkKC  T   OF.    ON    DoiritlNKS   OK- 

coutrilmtory  nejrlifrence.  2:>!t— :2.',;! 
rvn  ip.-<ii  Idiinitiir.  217  -:iii."» 
niieiifi'  111)11  Jit  hijiiriii.  22i> — i!!* 
X.    FoKMS — 

affidavit  to  ol)taiu  writ  of  i-i'rfioniri.  685 

api)licati<.n  for  assessors.  686 

application  for  new  trial.  687 

interro>.'atories.  684 

notice  of  ai)peal,  687 

notice  of  injury  (six),  675 — 677 

notice  of  payniVnt  into  <-ourt  with  d.'uial  of  liability,  685 

particulars  of  demand  (seven).  677 — 681 

l)arti<'Hlars  of  di^niand  under   Employers'   Liability  Act 

and  it  comnum  law  (twoX  681.  682 
particulars  of  demand  under  Employers'  Lial)ilitv  Act 

and  Lord  Campbell's  Act  (^three),  682—684 
special  defence  and  counterclaim,  686 
XI.  Canadian  Lk(.isi.ati<)n,  Emim.ovkkn'  Liauimtv  Ac  ts.  88 
provisions  of.  as  to — 
('»)  J)i'f(iiri!t  iimn'lnlilf  iimli'r — 

injured  person  jruiltyof  contributory  ne^'li^rence,  ti3 
a  trespasser  or  mere  licensee.  '>4—b7 
injury  unavoidable  or  not  caused  by  ne>rli>rence.  52.  oS 
servant  acting  outside  scope  of  authority,  47— ol 
ro'eiiti  111)11  fit  iiijun'ii.  tl4 
wilful  act  oi'  servant.  Ml 
(h)  Scope  and  effect  of — 

contract  of  .service.  7.">,  7ti.  8u 
contracting-  out  of.  S 4.  .S«,  HK 
employer,  who  i.s  an.  74 
notice-  of  injury  under.  !»1 — !•;>.  !H;.  !(!<.  In] 
'■  workmen  "  who  are  included  as,  Hi>.  7ii.  7:5 
domestic  or  menial  .servants,  ii't 
('-•)  L'iiij)li)ijer's  liiihilify  Hurler— 

for  byelaws  or  particular  instructions.  148—151 
defective  plant  and  machinerv,  107— 11:?,  lit)— 
injury  caused  by  fellow  servant,  1;U  127 

'  superintendant,  I;U,  l:{2,  1;{4, 

VM 

defective  rules,  etc.,  14S— l.'d 

jiersons      haviujr    control    of 

sii-'uiils.   iK.iiits    >.(.■,    l.V? 

I.V.,  1.-.7 
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TNniix. 

KMPLOYKIJS     LIAIULTTV   ACT -,•„,,//,„„,/. 
XI.   CwM.MV    IiKi,iM,\Tio\.    KMi'i.(m:i;s'    Luiiii.iTv    Acts  — 
c'liiHiiiiiil. 
('■)    Kiiiiilinji  i'^  IjinhHllij  >iinhr-—niiif;,)iir,!. 
"onlcrs  or  dii-ci'lidiis."  |:i!i.  14u.  1  |.;! 
IMTsoiiul  iicirliiri'iici'.  |ti|. 
('/)  Ai'iiiiii  iiiiili'r— 

apiif.sls.  l'»>S.  -Jii!) 

assessors  to  iisccrtaiii  amount  of  coiniifiisation  in, 

173,  174 

(•oiniiiciici'inciit  of.  lit 
(•om]iroinis('  of.  S!» 
consolidation  of.  lt>7 
general  iiroctMlurc  in.  17h 
new  trial  of.  :i(i;{— lidti 
imynicnts  into  court.  172 
removal  of.  lillJ 
siiccinl  defences  in,  171 

EXfJINE. 

what  is  a  locomotive.  I."i7 

EX(HNEERIX(;    WORK. 

in  Workmen's  (.'ompensation  Act.  1>^l"7...26g 

EPITHELIO.M  A'I'OUS   CANCER.  327.  867 
ESTOPPEL. 

from  settinir  up  absence  of  claim  for  compunsatlon,  468—470 

EVinEX(;E. 

disc(>very  of  fresh,  a  pround  for  new  trial,  2o.j 
verdict  apiinsl  weiirht  of,  2i'2 

EXCESSIVE    DAMAGES, 
a  frroimd  for  new  trial.  Jii;; 

EXECUTIOX. 

stay  of,  wlien  frranted,  ill4 
RriE  •i7...766 
Foini  t>."')...834.  835 

EXPLANATORY  MEMORANDUM  AS  TO  W.  C.  R., 

713—724 
EXPLOSIVES   ACT.   |s7.1,  '  o     ,  t 

power  of  IJoard  of  Trade  and  Secretaries  of  State  to  sanctiou 
rules  under.  l.">(t 

FACTORY. 

in  Workmen's  Comj)ensat ion  Act.  1^M7...269 
docks,  wharves,  etc..  within.  270 

FACTORY   ACTS. 

oVilijration  under,  to  fence  danfrerous  machinery,  lo 
decision  under,  as  to  danfrerous  muchinei-y.  122 
Factory  Act,  l!«il,  penalty  for  neirliirenc'e  under,  42 
rules  and  revulations  under.  l.")i> 
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Indkx. 


FAMILY, 

m«nil)Hr  of.  muy  iippoiir  at  arbitration,  603 

FATAL  ACCIDENTS  ACT,  1st.;.    ,SV,.  Cvmit.kli/s  A-t.  LoKr>. 

•FAULT   OF   OMISSION," 

what  foustitutfs,  (i 

FELLOW   SERVANT   OK    WORKMAN. 

who  is,  i!» 

not  n.'CHssarv-  tliat  n.-jrliircnce  of.  sliould  he  associated  with  the 

work  on  which  workman  injnrcil  is  i"ni.'af.'C(l,  22 
tlit'rc  ninst  })o  coj-siuon  master.  2:i— 2(i 
volunteer,  position  of.  ;>1 

duty  nuiy  be  owed  to.  ;U 
workman  lent,  position  of.  27— ol 

mister  assistinj.'  his  servants,  not  a  ft-How-workman.  ;51 
habihty  of  fnii)loyer  under  the  Employers"  Lial)ilitv  Act  for 

ne;!-li<rence  of.  i:{(> 
Canadian  notes  on  in.jtiry  caused  by,  l;il 
on  malicious  act  of,  363 
Sir  III. 10  CiiMMoN  Emi'i.ov.mknt. 

FEMALE   W^ORKERS.     .S.r  »«,/.,•  W..kkman. 

FINE. 

ett'ect  of  workman  receivintr.  555 

FIRM   NAME. 

trader  may  be  sut  '  in,  ItJl 

FISHING   BOAT, 
defined.  300 

service  (sea),  ajjprentices  in.  294.  300 

vessels,   crews   of.   when    within    Workmen's    Compensation 
Act,  li  Hit  I...  294 

FORMS. 

appended  to  W.  C.  R..  776—837 

may  be  used,  or  the  like.  Rri,i:  St. ..775 
to  Rkiii  i.ATK.Ns  AS  Til  Mkihcai,  Rkfkkkks  (Sch.'ds.  I  and  II 
of  Act).  844—850 
Ri;c,n.Mi(,Ns    AS   ■:■.)•  Ckhtifvini,    am.    Otiikk    Siik.fons 
\xii  Mi:i>i(  Ai,  Rkikkhks  (.s.  S  of  Act),  857     865 

See     UiiiliT     WnliKMKN"s      CdM  I'KNsatkin     Rii.Ks      vxri 
FoliMs  lunl  iiiiihr  Rk(,ii,ati(ins. 

FRANCE.   CONVENTION    WITH.  306    307 

ob.ject  of.  307  n. 

Workmen's  Compensation   (Ando- French  Convention      \et 
l!t(>!t.  text  of.  912  *      ■ 

Convention,  text  of.  912     914 

FRIENDLY    SOCIETY    SCHEMES. 

Sec    WiiKKMKn's    CiiMlF.NSATION    ScllKMKs. 

FUNERAL    EXPENSES. 

not  recoverable  under  Lord  Cumpbcdl's  Act,  l!t2 
E.L.  [     2U    j  ;{   T 


I 


IXDKX. 


G 


(iLANDERS.  328.  867 

GOD.  ACT  OF. 

injury  occasioned  by,  ."»;{ 


ir 


HACKNEY   CARRIAGES   ACT.  ]84:5...29i 

HANDICRAFTSMAN.  CM 

HORSE. 

licld  to  lit"  ••  plant."  lit! 

HIRE 

of  woi-KUian.  2S  -;il 
plant.  12;! 

HIRED   PLANT.     ,SV,'  Pi.vm   am.  Mv(lll^^:lt^. 

HOUSE   OF   LORDS. 

appeal  to.  und.T  Emi)loy('rs"  Lialiility  Act.  :J1(; 

Workmen's  Conipeiisation  Act.  IfX »(!... 664 

HUSHANDRY. 

servant  in.  •!!• 


T 

IDENTIFICATION   OF   INFANT. 

ne^.'-li^'ence  l)y.  J."il 

ILLEGITIMATE   CHILD. 

cannot  recover  under  Lord  Cauiiibell's  Act.  1!I4 

INADEQUATE    DAMAGES, 
a  ^.Tounil  for  a  new  trial.  l'o;5 

INCAPACITY    FOR   WORK, 
niaxinnnn  compensatif)U  for.  537 

'•  INCIDENTAL." 
in  Act  of  lS<t7...43o 

INDEMNITY. 

eniployi-rs"  rifrlit  to.  where  injury  caused  by  tliird  party.  40"; 
Rn.i>  1!.    L>.{...734. 735  .  1      .    ty:> 

-^  -735    737 
i'ti...737 

INDEPENDENT   CONTRACTOR.     .Sc,  hu,W  Cumkactok. 

INDUSTRIAL   DISEASES. 

within  Workmen's  Ccmipensation  Act.  U*<'t>...326— 337 
list  of.  extended  by  Secretary  of  State.  326—328.  866—868 
when  a  rig'ht  to  compensation  arises.  329 
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IXDKX. 


INDUSTRIAL  DISEASES-,vm// ,/. 

in  the  cas«  of  seameu,  304 
certifying  surjreous,  330,  331 
from  wliom  compensatiou  recoverable.  332 
dato  of  disablement.  335 
special  procedure  in  case  of.  331 — 336 
Src  Rn.K  ;JIt...746.  747 
FdiiM  !>...788.  789 

INEVITABLE  ACCIDENT, 

master  not  liable  for.  r,:] 

INFANCY. 

defence  of,  IV.\.  liio 

INFANT. 

liability  of.  as  employer,  l.lJt 

contractinjr  out  of  Employers"  Liability  Act  by  9(» 

ajn-eemont  must  bt  clearly  for  benefit  o'f  !»1      ' 

liable  for  torts.  l."»!t 

injured  workman  must  sue  by  next  friend.  1.'>S 

nf^t'.'ifence  of.  249 

by  identification,  251 

INFANT   WORKMAN, 

compensation  to,  549 

weekly  pajTnents  to.  review  of,  550 

election  of  remedies  by,  486 

IN     JURE     NON     REMOTA 
SPECTATUR. 
as  a  rule  of  law,  1> l.') 

INJURY. 

liability  for  unavoidable,  ."ii* 

no  liability  for  wilful.  4t> 

to  trespasser  or  licensee.  'A 

notice  of,  under  Employers'  Liability  Act,  f»l— 102 

Workmen's  Compensation  Act,  lf»(Xi...457 
See  Ndtick  of  In.mkv. 
by  personal  act  without'nefrlijrence.  4 

servant  acting'  outside  scope  of  authority.  47 

INSURANCE.     Sec  r./so  CoMi'iLSditY  I\sruvN(F 

in.surance  money  received  to  be  taken  into  account  under  Lord 
Campbell  s  Act.  193 

INSURERS, 

contracts  with,  323.  414 

proceedings  against,  Rri.i:  3.'')...74i.  742 

INTERPRETATION  ACT.  1889... 72 

INTERROGATORIES. 

parties  !)j!iy  d<'!ivf=r.  17<' 
how  obtained.  17<» 
form  of.  684 
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CAUSA     SED     rROMlMA 


Im>i:\. 

IXVKSTMKXT   ()K    CdMPKNSATroX    MONf:VS.  653 

INVITATION'. 

what  aiiioiiiits  to.  .'),s 

per  Cm, I, INS.  Lord.  .')S 

IRELAND. 

Dh:ciMii\s  (JT  ('(II  iii>  iir.  A^   1(1 — 
aividciit,  325 

aL'ivciiK'Ut.  how  to  1 cliaivi'il  ui)on."  623 

•aiisiiij.'  out  of  and  in  the  <'oiirsi'  of  t'luplovmf'llt,"  372 
casual  i'in|doyiuciit.  281 
claiiu  for  ooini»'Usatioii.  465 
contract  of  service.  273 
d"licii<lciicy  of  wife.  389 
(dcctiou  of  remedies.  492 
l)rincii)al  and  coiiti'actor,  433 
security  for  costs,  663 
sei-ious  and  wilful  luiscondui-t.  455 


J 
JOIXDER   OF   J'AUTIRS.  It!:, 

JOURNEYMAN, 

who  is  a.  ti!» 

JUDGE   TO   TAKE    NOTES, 
duty  of.  Ri  1.1; :!!... 741 
liractice  as  to.  on  appeal,  limt 
on  arliitration.  604.  605 

JUDGMENT   SUMMONS. 
F(iu.M  t!t;...836 

JURY, 

suninioninir  of.  17:2 

time  for  notice  of  re(juirine'.  172 

misconduct  of.  a  LTound  for  new  trial.  i!<i."i 


KIN(J8    ENEMIES. 

masfei-  not  lialile  for  injury  caused  hv.  'I'.i 
meuniiiL''  of  term,  "i:! 


I. 
LABOURER,  (ill 

LATENT    DEFECTS. 

liability  of  employer  for.  '>-2 

LAY  ARIJITRA'J'OR.     Ncr  ((/,./.,■  Aiiiini!  vnut. 
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Inmcx. 

LEAD. 

poisdiiiny  liy.  326.  867 

special  ))rovisi<)ii  as  lo.  326.  328 
^rradually  (■((iilraclcd,  case  of.  333 

LENDING    W(mKiMEN    TO    ANOTIIEU     E.MrLOVEll. 

cashes  us  to,  2H— ;>] 


LIABILITY   OF   EMPLOYER. 

I.  At  CfiMMoN   Law 

l)rincii)le.s  upon  wliicli  llic  liabilify  is  fimiiili'tl.  2 

for  brnucli  of  sfatutoi-y  <(lilij.'a<ioii,  7 

for  causiuj,'  injury  by  liis   ptTsonal   act   witliout  ni'g'li- 

^'cni'e.  ■!■ 
to  a  volunteer.  :?1.  '.)2 

wliere   jM'rson  assist in-r   has  a  common    intei-cst   in   tho 
work.  ;{;{ 
II.  Umiku  Emi'I.o^khs'  LiAiiiMTv  Acr.  ISSit — 

(i.)  Wlifff  pliiiiitijf  in  ill  pun/ film  of  II  striiiHiir.  i't 
injury  caused  l)y  wilful  act  of  a  servant,  l-ti 
servant  acting.'-  outside  scojte  of  autliority.  1-7 
as  stated  by  C(ji  kiu  un.  (.'.J..  1-7 
Maii.k.  J.,  •1,S 
Pakkk.  B.,  l-S 
criminal  act  committed  by  servant,  ."il 
injury    avoidat)lo    or    not    caused    by 


III. 


-.2 

Uej 


lifrence, 


act  of  God  or  inevitable  accident,  ■'>'■> 
injured  person  a  trespasser,  /il. 

a  mere  licensee.  .>"> 
cases  on.  •")•") — .")8 
duty  arises  from  contract.  ."iS 

decision  in  Hi-nnn  v.  rniilcr.  .Vt 
injured  jx-rson  v"nilty  of  contributory  noirlijrence.  tiH 
ritlriifi  111)11  fit  iiijiir/ii.  ti4 
(ii.)  F'lr  iHr»iiiiiil  iieijliiiiiin',  lul- 

injury  caused  by  defective  ways,  works.  nia(rliinery. 
or  ])laut,  l(i."> 
a  fellow  servant,  liilt 
neglipence  of  jreneral  superintendent,  l:!! 
special  superintendent.  1:{U 
defective  rules.  Ijvelaws.  or  particular  instructions. 

ll-S 
injury  caused  by  person  controllinj,'  sijrnals.  jjoints, 
etc..  ].■>;! 
(iii.)  Ciimni'  no'iiii'iif  (iml  tirmiiinfioii  of— 
under  contract  of  service,  s;{ 

UnDKK    WiiKKMKn's    ('llMIKXsATKi.V    A(  T.    lOOH — 

peneral  liability  under.  265 
who  has  lent  servant  to  another.  413 
whcn^  workman  injur.-d  or  killed.  412 
in  resj)ect  of  industrial  disease.  332.  412 
in  I'espect  of  a<'ciden(.  308 
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FXDEX. 

LIAniLITY    (W    KUrhOYEli-rontnun;/. 
IV.  Canaihw  Li:(,isr.\ri(iN 

Liul.ilify  (if  ciiiiiloyer  for — 

•Icfcftivc  iilaiit  mill  inacliiiitTV.  1(M!    -ll;i,  li,j_j.)- 
iiijury  caused  1>,\  fclldw  siTva'iit.  I:! I 

suiHriiiteiidciit.  l:{l.  l;L'.  l;u.  ];{»{ 

(Ii-f.-<'tivf    nilt's,    byt'lHws.   or    par- 
ticular instructions.  I  ts  _l.',l 
person    liaviuf.'  control    of  sij.'uuls 
,      ,.  iioints.  etc..  |.-,;{— I.M.  l.-,7 

"orders     or -directions.'  l;i!».  IK*.  1 1.;; 
personal  ne^.'-lij-'enci'.  |o|. 

licexskp:. 

cannot  recover  under  Employers'  Liubilitv  Act   :,i 

cases  on,  .V) — .Is 

decision  in  Ihnnu  \,  ]>,n.l,'r.  '>'.< 

principle     id  down  l)y  Lord  Emikh.  tin 

<luty  arisiiijj-  from  contract.  :,H 

explained  by  Lord  IlKlisc  iikm..  tij 

Canadian  notes  on.  ."it — :,7 

LIGHT  KAILWAYS  ACT.  Isit.!- 
whether  railway  constructed   undei 
Employers"  Liability  Act,  l.")7 


■•  a  •■  railway  "'  undor  the 


LIMITS  OF  COMPENSATION, 

under  Employers'  Liability  Act.  .'Wt     J2 
Lord  Campbell's  Act.  1S«— l!t;j 
Workmen's  Compensation  Act,  500-555 

LOCOMOTIVE  ENGINE, 
what  is.  ].')7 

LUMP   SUM.     ,Scc  »„,/,./■  Rkdhmi'ti.. v. 


MACHINERY    DEFECTIVE   OR  DANGEROUS 
,>ir  tnnln-  Pj.ant  and  Madiiixkuv. 

MAINTENANCE  OF  ACTIONS, 
by  third  jiarty,  177 

test  of.  177 

whether  trade  union  ^uillv  of,  17,S 
decision  of  Lord  Ai.vkrstom;.  178 

MANAGER  OF  SHIP 
defined.  296 

MANITOJ5A. 

statutes  of.  939—945 

"MANUAL  LABOUR." 

meiinin.tr  to  be  attached  to,  Hr,     ,;'.K  274 

of  "  otherwise  Pnj.'aj.'ed  in."  ti.".     (Jft 
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Index. 


maiuiip:i)  womax. 

how  !<houl(l  sue,  !()(» 
.<U»)(1,  l«i> 

MASTER   AND   SKRVAXT,    RKLATlON    OF. 

miwt  exist  Ix'twci'u  pcrscn  i-liiimiiitfiiiKl  |MT«(iiifliiiiii.'(l  a^'aiiisl, 

286 

(It'finition  of.  ],y  Sir  h\  I'iii.i.<m  k.  286 

MASTKRS.  SEAMKX.  AIM'RKXTICES.   AND   PILOTS. 
ai)|iiii-ii«i<m  of  VVorknu'u's  Coiiiiifiisutioii  Act,  llMMi.  aud  Rulo.s 
to,  Rfi.K  :jt;,..742 

MATTERS 

uudcr  Workmoii's  (.'onij)ciis!i<ioii  Act,  l!"0(i.  how  distinsruished. 
Rn.i;  «.{... 775 

MAXIMS, 

itic  titi'rc  till)  lit  iilirtnini  nun  hiihtn.  2 
irnpniidi'df  nnpiriDi:  L*.  11.  Iti 
Uni  fiir/'t  ptr  iiliniii  fnvit  p,r  sc.  -2.  II.  II 
(iftio  pi'ftiiiniilU  imii-itiir  ruin  piTxunii.  \:\.  :!»» 
Vdlenti  nan  Jit  I'njnriii.  :U.  t!4.  L'i".  L*Jt;     :i:>!t 
/•f.f  ip.id  liirpn'tili-,  :.M7      2l*") 

MEDICAL   ATTENDANCE   AND   Bl  RIAL. 
compeiisatiou  for.  549 
Fiiit.M  4. ..781.  782 

MEDICAL   EXAMINATION, 

workman  must  submit  to.  471 

whilst  receiving'-  weekly  payments.  472 

procedure  on  refusal  of.  604 

rejriilations  of  Secretary  of  State  as  t(),  472 

Canadian  notes  on.  471,  472 

Rui.K.s  0-2^  .-..1...7S2  -755  ;  Sl'...774,  775 

FoHMs  1-j-  .">!.. .819     823 

Mkdkai.  Rkfkiikk  F(ikms.  844— 850,  857— 865 

MEDICAL  REFEREE, 

appointed  by  Secretary  of  State.  601 

power  of  arbitrator  to  call  uiion,  601 

certificate  of,  601.  602 

report  by,  601,  602 

not  strictly  speakinj,'  evidence,  602  n. 

Scottish  decision  on.  603 

as  assessor,  601 

statements  of  fees,  686,  687 

powers  of  committee  or  piivate  arbitrator,  602.  603 

in  cases  of  industrial  disease.  336 

See  Rvi.Ks  "ii'-U... 752-754  ;  S2...774,  775 
Fi)U«s4.V    .'.1..  819—823 

•'>tiA...829,  830 

<>0...832 
Rkc.ui.atidnn  axi>  Forms  (Sclied.s.  I.  and  II.  of  Act).  838-850 
Re<.ui.atioxs  a.M)  Forms  (s.  H).  850—865 
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MKMOUAXniM 

"n.|.T  >Wk,M..n-s  C.M.i.wisatioM  Art.  S,Im.,1.   II..  ,,an„'ra,.h 

Un,K>  H     47...748.  749 

I"'"' 'l'"^'-*  »■'"•  1 'ni  „f.  Ill  ii>  |,s     .-,o...6i2.  613. 

,.,        -,       ,  750.752 

,  III  II    .  I... 760.  770 

iip]»'iil  iipoii  iiiicshon  <,f.  620  I  •>  1 1 

'•l-l'li.;!.!!,.!!  f„  r,.,-„r,l  ,„■  t..  nrtifv  iv.-is(,.r  ii|l» 
hi-ottisli  (|i.,-isi()ii  (111.  621 
rcinov.il  of.  t'ldin  rc^risttr.  624 
I'lifoi'ii'ini'iif  iif.  624 

MENIAL  SKItVANT, 

wild  is  a.  t!.", 

(Iiuii.-stic  stTvaiit  r(.iii|ianMl    ■  itli   •;.•, 

>'"tu"  workman -within  I     ,|.Iov.ts-  Lial.ililv  Act    til- 
••x.ln<l..(I  in  Cana.lian  A.'t.s  .,.-,  n. 

MKKCHAX'r  SIlII'l'J.Vo  ACT.  W.s\ 
wlio  IS  iiicliid,.,!  in  t,,|,„  ■•  Scanifii   ■  71 
iil.I.ii.-ati.m  of.  f„  \Vr,-kni.n-s  ( 'omi.cnsation  An.  1:mm;... 

s.  17J.t..xtof.869  ^'5    300 

s.  I!»I.  t.-xt  of.  870 

s.  L'n7.  toxt  of.  870.  871 

".  •"><•;>.  t.'xt  (if,  871     873 

s.  t>!t|.  text  of.  873 

x.  •)!•-'.  text  of.  874 

«.  <>!»">.  text  (if.  874.  875 

MEIltTRY. 

poisoiiiiijr  ),y.  326 

MKTAI.LIFEKOUS  MINES  RECrLATION  ACT    is;- 
penalty  for  iic^rlitrcncc  under.  \1  n  •  •  !•  <- 

sjtccial  rules  exist  under.  l.'.O 

METROPOLITAN   PIRLIC  CARRIAGE  ACT    Is.;-.    •.<.•. 
MINE. 

in  Workmen's  Comiiensalioii  Act.  Is!t7...269 

MINERS-  AN.EMIA  (ANKYLOSTOMIASIS).  326.  331 
MINERS^  BEAT  ELBOW.  328,  867 
MINERS'  BEAT  HAND.  328.  867 
MINERS'  BEAT  KNEE.  328.  867 
MISCONDUCT  OF  JURY. 

a  jrround  for  new  trial,  •l^^'t 
MISDIRECTION. 

a  ;rround  for  new  trial.  I'di! 
MONTH, 

moaninju'  of,  in  Act  of  Parliament.  !•!. 
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Imh:x. 

MOTOU-OMMIUS  DRIVKIl. 

lii'lil  ti.  )iL'  11  ■•  workman  "  w  ifliiii  Kinpldv.is"  Lialiility  Ad.  I'u 


XAVAL  AXT)  .MILITAUY  SKllVANTW 

cxcIuiIimI  from  Workmi'ir.s  t!oiii|icii»!itioii  Ai-1.  I'.hm;..,284 

NH(iLI(rK\('K.      Sir  .(/s..  ('c.Mlt|ULTiil(\    N  l;(,  Ml,  KM  E. 

Ii:il)ili1_v  at  comiiion  law  for,  li,  :! 
(k'Kiiitioii  of.  I- 
as  ili'Kiii'il  Ii_v 

Ai.iii;i(M>N.  IJ..  |. 
Hiiiii.  M.ll..  t 
C'iniMnii\.  .1..  •") 
HiK^ciiii.i..  Lonl.  )! 
injury  caused  witlioul.  I- 

in  carrvini.'  on  work  under  defective  system.  ."» 
in  providing  unsafe  plant  and  macliini-ry.  ."■ 
not  necessary  to  sliow  on  breach  of  statutory  olilipition.  0 

per  Ri(,in.  L..I..  !• 
intervention  of  new  cause  lietween  nejrlijrence  and  conse(|Ut<uce 

of  tile  neylijrence.  IJ 
where  neflip'iice  is  an  "ettV-cfive  cause  "  thoujrh   uot  tho  only 

•"effective  cause"  of  injury.  1:5 
statutory  neiriiL'enco  a  l>ar  ti'i  chiims.  •25;} 

p'lialties  for.  (-2  11. 
Ciinudian  notes  on  personal  iietrlij-'ence.  lot 

NEW  BRUNSWICK 

.statutes  of.  945    -952 

NE\y  TRIAL. 

judjre  may  v'l'iint.  in  I'lnployers'  lialiility  action.  Jnj 
^.'rounds  of  application  for.'JM^ 
time  for  ajiplication  for.  2<M> 
appeal  from  judire's  decision,  -<>7 
form  of  application  for.  687 

NICKEL  CARBONYL. 
poisoninir  liy.  327,  867 

NITRO-DERIVATIVES, 
poisouinj,'  liy.  327,  867 

NITROUS  FUMES, 
jioisonintr  l>y.  327.  867 

NORTH-WEST  TERRITORIES. 
statutes  of.  953.  954 

NOTE  OF  QUESTION  OF  LAW, 

to  !)(<  taken  by  jud.L'e.  Ri  i.n  ;M....592 
en  ajipeal.  '2W 

urbitrution.  604.  605 
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III 


Inkkx, 

NOTICK  OF  INJl'RY, 

iM'iii  Kmi'Mhikh'  Li\iiii.it\  \,  i~ 
ri'.|iiir..|iit.nt.s  of  viili.l  nofi.-...  !•:, 
iiH  Ktiiff.1  l.v  L,,nl  ('.,|,i:iiiiM,K,  U7 
wlii'ii  iniiNt  Im'  triM.ii,  !•! 
.vlMl..M...lltlM.t..nnsor.must  I...  ,..mtai, i„  „„..  ,|„,„ 

hIi.t..  cans..  ,,(•  injury  not  Nfutcd  in,  !•!! 

.jiiilviiii'iit  of  Cw  I ,  ,1..  !(>) 
wIkti"  (Inf..  of  injury  oniittt-d  in,  !•<• 
xiiniinary  of  r.M|uirom..nfs  of  ».,|i,|  „,>(!,•..    |iiii    |,,| 
sorvicf  of.  '.1-2.  hi| 

I'tTccf  of  not  irivinjr  notin-  in  tini...  !•;! 
ill  ciiMo  of  (|..utli.  !•:{ 

":u!:;'il.';n'wr;;i;lt":i '■''''''•' ''"'^ 

whcrt.  Actn  not  strictly  followed,  !»;! 
Scott isli  decisions  us  t,..  I(»l' 
Caimrlian  notes  on.  !i|     !•;!.•»(;_  jij)   j,,)    .^_ 
forms  of  ( six  ).  675     677 

VSm.li  WuHKMKN',  COMIKXSAIION   A.  T,   llMMi..   4C7       .71 

contents  of,  457  ^^'     ^'' 

mode  of  service.  457 

must  l.e  driven  Ix.fore  workman  has  >oluularily  left  servi.e. 


miwt  )w  in  writinjr.  458 
hy  whom  v'iven.  471 
when  must  ho  yiven.  458 
"as  soon  as  possiM..."  458 
want  of,  453 
Scottish  decisions  us  to,  459 

XOVA  SCOTIA. 

statutos  of,  954    960 

NYSTAGMUS.  328.  867 


457 


() 
OMNIBUS  DlilVER, 

whether  a  "workman  •  under  Employers'  Liability  Act,  W  <i7 
■ON.  Oil  IX.  Oil  AKOUT." 

under  Workmen's  Compensation  Act,  ls:)7..,374 

ONTARIO. 

statutes  of.  960-974 

ONUS  OF  PROOF. 

on  i)luintitY  to  prove  nevliveiice,  J|  ^ 

defendant  to  prove  contrihut'ory  ne^'liv-ence  -'l-l- 
plaintiff,    to    prove    .lefendant    could    have"  avoid«l    the 
accident  notwithstandinjr  cmtributory  nejrlipeuce  i'4.^ 
as  to  continuinff  incapacity.  548  >•    h^^<<-  -*> 
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Imi|:\, 

•OllOKJiS  OR    DIIlEtTIONS," 
liiiiv  !>.•  iiiiplifil,  1;IM 
ilii'i'ctiiiiiN  limy  licit  In-  onliTs.  l;f!t 
injury  must  i-VmiK  fr"iii,  I  H 

wll..|l|.'r  Iliu.st    111.   lIHL'liVfllt    ill   (Ii.'IIHi'Im'S.    1  I.' 

N'<it1i.".li  ili-ci»i(iiiM  u«  to,  I  4u 

•lUfMtiim  (•((ii-<iilfi-i.(l  ill  Siioird,  ,1  v.  //,(//„.,,  |  I", 

Kfttl.-.l  ill  \\;i,l  V.  \^',ll|,|i„„l.  I  Mi 
llniv  iiM,!,.  Liiril,  oil  fill-  ijui»(i(iii.  I  J7 
iiu.soniihle  I'diisti-iii'tion  <if.  !:!!» 
( 'uimdiiiii  ijott'M  uii,  |:>|i,  U<i.  W.'i 

•ORDINARY  CARH  AM)  SKILL.' 
ihity  (if  cmjiloyi'i'  t,,  iiw.  ( 
IH'i-  Bit  KIT.  MR.,  (.. 

■OR  <)THKHWISH  ENOACJKD  1\  MANUAL  LAliOUll. 

ili'fisiiiiis  on.  •!."> — tilt 

"OUT  OK  AND  IN  THK  COUR«K  OK," 
iii«auinv  of.  339 
(Iccidt'd  cuMfH,  343   -357 
lSciitfi;<li  (U'cisioiis,  364 — 372 
Ii'isli  (Ifi'isioiis,  372 
loi-ality.  how  fur  nmt»'rial,  374 
l>rinoii)les  to  be  (1c<1iicihI  from  pumhs,  373 

OUTWORKER. 

ixcludtil  from  Workmt^nV  ComiwiiMuliou  Act.  Jlltw;  ..282 


P 

'•  PARTICULAR  INSTRUCTIONS," 

employer  resixmsible  where  instruotioiis  nff,'lipMit.  IMi 
by  whom  to  l)e  jriven.  1  ")1 
liability  of  employer  for.  LM 
how  far  liability  extended,  l.")2 
whether  may  Ije  verbal.  l.">2 

PARTICULARS  OF  DEMAND, 
in  EnipIoyer.«('  Liability  Act.  UH 
must  be  tiled  liy  plaintiff.  Iti4 
wliat  must  Ih!  stated  in.  Ili4 
Canadian  notes  on,  lt>4.  1(>."> 

forms  of,  under  Employers'  Liability  Act,  ISHD... 677-681 
with  an  additional  claim  at  common  law,  681,  682 
under  Emi)loyer8"  Liability  Act,  18W,  and  the  Fatal 
Accidents  Acts.  682 — 684 

PARTIES, 

action  under  Employers'  Liability  Act,  loS 
death  of,  IHl.  I(i2    ' 
joinder  of,  Iti.") 
married  woman  as  party,  Itiu 
when  plaintiff  an  infant  l.")S 
defendant  an  infant.  l."t!i 
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!m)I  V. 


PARTNER. 

not  a  workman  witliin  inciininv  <-f  Hniph.ycrs'  Liul>ili1y  A.-t, 

as  (l..f..i.(li„i1s   ill  an  action    un,l,.r   il„.   Kmiilovurs'   Lial)ilitv 

Act.  Mil 
not  a  servant  of  tlic  Hnn.  292 
ti'.st  wlictlii-r  iicrson  is  a  iiartncr.  292 
Canadian  notes  on.  lion-  sued.  |t;| 

PARTNERSHIP  ACT.  lsiH....-_'!tj 

PAYMENTS  INTO  COURT, 
transfers  of,  653 

Ri  i,K  7ti...77o 
imveipe  for.  FmiM  ");i...824-826 
form  of  notice  of.  witli  a  denial  of  lial>ili1v.  685 
investment  or  ai>]>lication  of — 

FniMi  Vh  ..,827,  828 
in  case  of  death.  Ri  i.i;  .■>ti...399.  755—759 
where  liability  but  not  amount  admitted.  401 
imymeni  into  court  and  aii|)lication  of  lump  sum— 

Rri.K  ■"><'K...752 
l)ersons  under  disahility 

Rii.i:  •■>7...759 

FnltM  ■VL..828 
Canadian  notes  on.  172 

PECUNIARY  LOSS. 

recoveralde  under  Lord  Cami.l.eirs  Act.  1st; 
ca.ses  ujion.  ISS — l!l2 

PENALTIES.  STATUTORY.  FOR  NECJLKJENCE,   f2  n. 

PENALTY. 

where  not  reooverulile.  i2 

action  a  har  to.  under  Eniidoyers'  Lial)ilitv  A<-t.  L' 
not  a  har  to  action.  42  '  .  •    - 

jienalty  |iaid  must  I).,  deducted  from  .lama-es  awarded.  [2 
etlect  of  workman  receivinv.  555 


PERSONAL     ACTIONS.       N., 

MnKlTIi;    (  I   M     I'l  |!,s(,\  \. 


null', 


Acrid     Pkhmjnai.is 


'PERSONAL  INJURY  J{Y  ACCIDENT.' 
wlnit  is.  309 

the  jrround  of  compensation.  308 
.vhether  disease  accich-ntally  .-ontracted  an  in  jurv.  319.321.  322 

sho'k  or  friyht  an  injury.  323 
poisoning  ^'radually  contra<-teil.  J19 

PERSONA L  XE( i hHi EN( 'E. 

of  eini)ioyer — 

at  common  law,  :> 

where  reli.d   upon  ,„„1..,.  (!„.   Emplov.rs-   LiaMlilv  Act, 

104 

I     111     J 


l.NDKX. 


PHOSPHORUS. 
poisouiii^'  liy.  326 

PILOTS. 

wlicn  witliiii  Workmen "s  Comiicnsatiou  Act.  190C...29S 

PLAINTIFF. 

death  of.  Ml 

failure  of.  in  action.  171- 

joinder  of  (iluintiffs.  ItM 

under  Lord  Canqiljeirs  Ae<.  !><(. 

when  infant.  \'>S 

married  woman.  lt!<t 
(.'anadian  notes  on  deatli  of.  1(!:2 

PLANT   AND   MACHINERY.  DEFECT  IN  CONDITION 
OF. 
common  law  liability  for,  •") 

jier  CiiD.Mi'iiiN.  J..  ."> 

liow  extended.  107.  ]l»!» 
liability  imposed  by  Emi)loyers"  Liability  Act.  l(l,j 
no  liability  for  latent  defects,  'rl 
cases  at  common  law,  1(»7 
"  works,"  what  is  included  in.  Ill 
'•  machinery  "'  defined,  ll-i 
idaut,  wliat  is,  115 

horse  lii ' '  to  be  plant,  llti 
must  be  usei       ,  or  connecte<l  with  employer's  business,  113 
as  stuted  by  Cdi.i.INs.  M.R..  ILj 
what  amounts  to  defective     indition,  lit! 
whether  danfrer  is  a  defect.  121 
meaning,'  of  defect  in  condition,  lit! 
defect  must  be  due  to,  or  coupled  with,  nejrlijreuce.  l;i."i 
where  i)laut  unsuitable.  llS 

or  j)ut  to  unauthorised  use.  IIS 
ca.ses  upon  defective  plant,  lll>— I'Jl 
where  plant  hire(l.  1J;5 

sui)plied  by  contractor.  12t>.  lliS 
Factory  Acts,  decision  iinder.  as  to  dan>rerous  machinery,  122 

suHimiiry  of  decisions.  12!' 
Cl.^■..^sllv,  B..  on  oblijration  (at  common  law)  upon  nuister,  1(>8 
CuM.iNs,  M.Il.,  and  Stiki.i\(.,  L.J.,  on  plant  "  in  use"  at  time 

of  injury  to  workman.  1 15 
C<ii.r.nii)(.K.  Lord,  on  use  of  plant  unlit  for  its  purpose.  117 
CuANHoiiTii.  Lord,  on  liability  of  master  for  defect  in  machinery 

due  to  personal  nefrlect.  litS 
Stki'Iikx.  J.,  on  use  of  plant  unlit  for  its  purpo.se.  117 
t}siiKit.  Lord,  oil  use  of  machinery  dau^'eroiis  to  wurkmun.  122 
detiiiitiou  of  a  "way."  112 
LiiiKs  and  LiM>i.K\,  L.JJ..  on  what  constitutes  "  defect  in  the 

condition,"  12t> 
Canadian  notes  on.  •">.  Itw;  -11;{,  llti— 127 

POISONINO. 

by  Afrii-an  tioxwood.  327,  867 
arsenic.  326,  867 
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IXDKX. 

I'OISONlNG-r,,,,//,,,,,.,/. 

liy  carlxiii  ln'suli.liidc.  327,  867 

Itad.  326,  867 

nitTcury.  326 

|>liosj>li(>nis,  326 

iiii-kfl  carlxiiiyl.  327,  867 

iiitro  and  aiiiido  dcrivativi's.  327   867 

iiilnnis  fum.'s.  327,  867 
POLICK  FORCE 

""i"S;':28i   "'■'"''"^  ^'■""'   ^^-•^"""-  Compensation   Act. 

PORT. 

niwininfr  of.  297 

•PREJUDICED  IN  HIS  DEFENCE" 

iiH'aiiinfr  of.  458 

PRINCIPAL.  LIABILITY  OF. 

for  contractor.  415 

ol..it.ct  of  \yorknicn-«  Coini.ensutiou  Ad.  I'Mh!.  s  4     416 
infanin;r  of.  417  '■■••nio 

j-xct'iitions  to.  426 

ind!:::;;:;,y\S;."S'  -■ ''"'" ""'  ^'^'"-  -f'^-'^vom  4^0 

caution  necessary  wl.ero  indemnity  relied  on.  429 
PROCEDURE. 

i"  an  acti.m  under  ti.e  Employers'  Liability  Act,  l.W 

ou  a.iar    s'    ,;"■;■"' a"-'"  ^'^""•''■^    ^^^  '■  "'"'  ""<'<•'•  Act.ov. 
I'll  cijuM'ai.     .><■(■  iiiiiirr  Al'i'KAl.s. 

p'nerally.     ,SV,'  Ri  r.Ks  7s— S(t..'.77i 
lu  Scotland.     ,S\r  uiiih'r  Cuikt  .,f  Skssio.v. 
PROCEEDIN(J.S 

Ill  i.iv  ,..  ..768,  769  ;  /k..769,  770 

rec.u-<l  ot  (special  re^rister).  Rn.,.:  MI...771,  77^ 

PR( )FESSI< )NAL  PLAYERS. 

wJietlK.r  under  a  contract  of  service,  288 

PROTECTION  OF  COMPENSATION 
under  Act  of  l!»'M!...SSo-S55 

PUULIC  AUTHORITIES  PROTECTION  ACT    l.WJ 
limitations  imposed  bv.  466  ^vi.  i,  i,><...j. 

etfect  on  Employers"  Liability  Act.  !•'> 
Lord  Cumiibeirs  Act.  ISl' 

Workmen's  Compensation  A(.t.  Employers-  Liability 
.  Act.  and  Lonl  Camiibells  Act  respectively   ^««    ' 

period  under,  for  claim  for  compensation.  466  *    ^ 

i'UBLIC  BODIES. 

''ti:e^ubii.;"ij"''''"^ ""'  "■"'■'^  ^'"^''  '"»^'  ^"-^^  '"j"'^  t» 


Jm)i;.\. 


yUARRY 

in  Workmen's  Comp.-iisatum  Act.  ls!)7...269 
QUEBEC. 

statutes  of.  975 — 980 

QUI  FACIT  PER  ALIUM  FACIT  PER  SE.  2 
doctrine  of.  11 
does  not  apply  where  defence  of  coninioii  enii)loyHient  is  raised, 

14 

decision  in  Prie^tlij  v.  Fowh')\  \l. 

QUIVIS    liENUNCIARE    POTEST   JURT    PRO     SE    IN- 
TROUrCTO.  SI.  '  ^^     ^^ 

u 

RAILAVAY. 

nieaninj.'  of.  in  Employers'  Liability  Act.  I. '.4.  I-'..'. 

railway  servants  included  as  a  whole.  (I." 
P(>i.i.OLK.  B..  on  meaniu'.'  thereof.  l.")4 
Workmen's  C(mii)ensatiou  Act.  lS!t7...269 
RAILWAYS. 

special  liability  of.  under  Erajjlovers"  Liability  Act.  l."i;J 
workmen  on.  .sjjecial  liability  of.'l.">.'5 

RECORD  OF  MEMORANDUM.     ,SVc  undn-  Mk^.-uandim. 

REDEMPTION. 

of  weekly  jiayments — 

only  )iy  employer.  641 

by  payment  of  lump  sum.  641 

payments  must  have  ])een  for  not  less  than  six  months. 

Iiitiij)  Sinn,  how  arrived  at.  641 
under  Act  of  1S!)7...64I 
li)()ti...642 
may  be  arrived  at  by  ajrreement  of  i)ar<ies.  642 
cannot  be  awarded  without  imjuiry,  643 

REFERENCE.  ORDER  OF, 
Foii.M  .")7.,.830 

REGISTER  OF  PROCEEDINGS. 

to  1m'  kept  in  every  county  court.  654 

FoK.M  <!7...837 

record  of  proceedings  on.  Ri  1.1;.  Si..  612.  ei?  771—774 

FoitM.s  ;i(l-4;5... 811-818  '^ 

rectification  of.  Forms  ;!S     t;>...6i9,  816     818 

REGULATIONS 

AS    TO    CKUTiniN(,     \M,    miiKK     Sn((,i:oNs     w,,    Mkdicu 

RkFKUKKS     (s.     H     ok     WoliKMK.v's      CoM  )K.N>  VTIO\     At  T 
iJU'ti).  850     856 
FouM     1.  Particulars  to  be  obtained   by  surjreon   upon 

application   by   workman   for  certificate    of 

disablement,  857 
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l.NJ)i;x. 


IIE(JL'LATI()X8 -.■„„/,„»,-,/. 

AS      lO     C-KKTIIUN.,       VM.      ..IIIKK       Sl'U..  K...V.S      AM,      Mki.ICU. 

|.r.r>"''''  ,''•    ^"'■    '^^'""'^^"^^■^     C.Ml'KN^Arinx    A.r. 
'•'"•V — Cillltlllllill. 

K-'HM     2.  Notice  to  workiuiiii  of  upi.ointm.'ut  tor  exaini- 
nation.  857 
:i.  C'crtiticali-  of  (lisal)lt'Uit'ut.  857 
^.  SiippItMucntary  cei-tiKcutt-  under  Ilejrulation  .".... 

81*8 

•"..  ('.•rtifi.-at.' <,f  .sur--..on  r.-fiisintr  to  jrive  certirt- 

^  ciitc  ot  <lisal)lcmt'nf.  858 
•j.  C.-rtiticatf  of  susiiensi,,,,  ],y  surgeon.  859 
..  .Sui.].l.-iuciitary  ivrf  iHcatc  under  Re--ulation  .->... 

f^.  CertiHeale  l,y  sur.ir.-on  of  refusal  to  suspend.  860 
.'.  Ai)i.l.eation     l,y    enii.loyer     for    reference    to 
medical  reieree.  860 
1".  Ai.i.lication     by    workman    for    reference     to 

nicdiciil  referee.  861 
II.   ()r<ler  of  reference  to  inedicjil  referee.  862 
IL.  Order    (.11    workman    to    submit   liimself  for 

examination.  862 
1.!.   Notice  l.y  medical  referee  to  workman.  863 
:•   tV'*"".'  '>y  '"'■'li'-al  referee  to  employer.  863 
I...    IJeci  .!■  II  of  medical  referee.  863   864 
It!.  Medical  referee-s  statement  of  fees  (references 
under  s.  S  <,f  Act).  864 

.     ,     \f         '"•,|^''''"'"''<'t'-"'t'<''-''noestolH.  kei)f  bvreifistrur  86c: 

AS  ioMi;,„rA,.liK,u<i:is,S,  „k„>.  I.  am,  IL  .uA.r).  838-84! 

huHM  A.  Notice  l.y  medical  referee  to  employer  or  ^dicito? 

siKninjr  tlie  application  on  employer's  Ijelialf. 

li.  Notice     l,y    medical   referree   to    workman    or 
.solicitor     sifTuin^'    the     application     on    lu.s 
belialt.  845 
V.  Certificate  of  nu^dical  referee  as  to  c(,udition  of 
W(,rkman  ami  titness  for  emi,loyment.  or  as  to 
V  '".''"l"""y  "'"'•  t'»  ac.-id.'ut.  84s 
D.   Notice  by  medical  referee  to  workman,  84<; 
K  tertihcate  oi  medical  refer,.,.,  846 
h  .  K,.i,.ren,e  to  a  m,.dical  referee,  846,  847 
<r.  Onhroii  injuivd  workman  to  submit  himself  f„r 

e.\aniiiuition  by  m,ili,.al  n.lVre,',  847 
H.   Notice  by  in,.,lical  ref,.ree  t,.  injured  workman, 

I.   M,.,li,-al  ref,.re,.s  stat,.m,.nt   of  f....s  (reforeu^-es 

uniler  bcli,.,l.  I.  {^\:,,  I,  848 
J.  Me.Ii,al  r,.f,.n.,.-s  stat.ni,.nt   of  fe,.s  ( ref,.rences 

iiiid,.r  N.h,.il.  I.  i  Is,  ,,  848 
K.  .Medi,.al  i;,.f,.r,.,.-s  stat,.m,.nt  of  i,'rH    as  asses.sor 

unil..r  belied.  II.  (.-,)),  849 
h.  ll..di,.al  ivfeive-s^  Stat,  met   of  {..,.,  ,  n.f,.r,.,„.,.s 

und.-r  J?<h..d.  IF.  (l.-,i  ,849 
31.  Ivecoid ol  ief,.r,.nces, etc.,  to  be  kei.t  by  registrar. 


Indkx. 


225 


llEMEDI  :s.   ELECTION  OP, 

by  workman.     Sec  Election-  ok  RKMKruKs. 

IIEMOVAL  OF  ACTION. 

EmI'UiVKK.s"    LlAMILITV    AcT— 

by  cvrtivrufi,  litti,  lit? 
form  of  ufladav-it,  685 
Ki'ounds  for,  lt»8— 2(.H) 
procedure  to  obtain,  l!>7 
Mamstv,  J.,  on  K'rounds  for,  Ittft 
111  Scotland,  201,  202 
Canadian  notes  on,  IttC 

REQUEST  FOR  ARBITRATION.     See  ,nukr  A.nnn.nos. 
"RESIDES  OR  CARRIES  ON   BUSINESS,'  1«8,  169 
MES  IPSA   LOQUITUR, 

application  of,  to  actions  under  Employers'  LiabiHty  Act,  21 

test  ais  to  application  of,  2r,l 
early  cases  on,  220 

"imitation  Tf*  '^^  presumption  a^rainst  defendant,  223 
KDpJication  ot,  to  common  accidents,  223 
Scottish  decisions  on,  22-5 

ItESPONDEAT  SUPEIUOR, 
doctrine  of,  2,  11,  1« 

RETURNS 

from  employers,  654 
Regulations  as  to,  906-911 

REVIEW, 

of  weekly  payments,  627 
to  infant,  550,  627,  636 
procedure,  629 
application  for,  629 

on  ground  that  physical  condition  of  workman  changed. 

where  continued  incapacity  duo  to  misconduct  or  defaSlt" 

Scottish  decisions  as  to  review  of  weekly  payments,  636-64*^1^* 
RULES.   W.  C, 

Explanatory  Memorandum  as  to.  713—724 

RULES,  REGULATIONS,  AND   FORMS 

Workmen'.^  Compensation  Rules  and  Forms'  7ii-8i7 

See  :n,der  Wourmkn-.s  Comi'knsatio.n  Riats  Asi    Forms 
Regulations   and    Forms   u.s   to  duties  ami  remitneration  of 

medical  referees  (Scheds.  I.  .uul  II.  of  Act)  838-850 
Regulations  and    Forms   as  to   duties   and 'r„„,„nera°i„i.  of 

AetSso'  *86s  '"'*■"'"""  "'"^  '^''^''''^  ''■'^"''"'^  ^«-  «  »* 

See  tinder  Regul.mion.s. 

^■^-  [  IS  J  a  u 
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iU'liES.   RE(;ULATIONS.   AND   FORMS  -an.tiiwcl 

Rules  of  Su)in"iu<>  Court.  iv^'ulatiiiK  appeals  uuder  Workmen^ 

C'i>nii)eiisation  Act.  l!Mtti...879,  88o 
Act  of  Sederunt  aiul  Forms  a.s  to  procedure  in  Court  of  Session 

Scotland.  880     894 
RefTiiIations  of  Chief  Ref.'istrar  of  Friendly   Societies  ar 

schemes  under   Workmen's  Compensation   Act,    lltOtJ, 

Forms,  897    905 
licL'uIations  for  me<lical  examination  of  workmen,  905,  906 
Regulations  as  to  returns  to  he  i)ul)lished  l>y  employers  with 

resjject  to  conii>ensatiou  paid  uuder  tlie  Act.  906—911 


as  to 
and 


SASKATCHEWAN. 

statutes  of.  980 

SCHEMES   OF   COMPENSATION, 

not  encourajred  hv  Act.  560 

(■tt'ect  of,  as  rej.'ards  workmen,  561 

re(|uirements  of,  559 

not  ^'tiarauteed  by.  562 

l>y  arrauvement  with  Frierdly  Society,  563 

framed  under  the  Superannuation  Act.  563 

Si-c  iihii  WuKkMKN's  Compensation  Slhlme.s. 

SCOPE   OF   EMPLOYMENT, 

i)f  servant  — 

master  not  liable  if  actinjr  outside,  1-7 
rule  stated  by  CoLkiuiiN,  C.J.,  17 
Maile,  J..  -IS 
Pakke,  B.,  48 
cases  on,  17 — -t'l 
Canadian  notes  on,  17 — ol 

SCOTLAND, 

LdKK  Cami'iskll's  A(  t  does  not  apply  to,  16i*,  104 
rifrht  to  brinj.'  action  for  solatium,  105 
who  can  brinjr  action  for,  10."> 
jirocedure  as  to,  101,  lO.j 
Emii,')^  Kits'  LiAiui.nv  Act — 

action  under,  death  of  plaintiff,  lH-2 
where  to  be  commenced,  ItiiJ 
removal  of,  1«3,  U(>1,  2(t:2 
joinder  of  parties,  Itit! 

claim  for  ])er.sonal  injury  may  be  assi;.'ued  in.  Oil 
Court  of  Session,   procedure    in,  under    Workmen's 
Comj)eusation    Act,    lOOtJ.     hscc    ididcr   ColKT    OK 
Skssuin. 

Dki  l-liiNS    (iK    CorUTS    01,    ON  — 

accident,  meaning'  of,  324 

"ancillary  "  or  "  incidental,"  meaning''  of.  430 

arbitration,  must  bo  dispute,  566 

where  respondent  does  not  appear,  592 
certificate  and  report  of  medical  referee,  603 
[     10     J 


Index. 


SCOrLXSB-condnued. 

Dtcislo.vs  OF  Couicis  OK,  i»i—coiifiint(;il. 

"tirisiuK  out  of  and  in  the  course  of  emi)loymful," 


364. 
371 


onus  of  proof.  369 

*'  uvera;.'o  weekly  earniujfs,"  523,  544 

casual  employment,  280 

cortificato  of  disablement,  336 

common  employment,  2l!,  21$ 
as  applied  to  a  casual,  22 
defence  of,  availal)lo  to  a  corpoi-ation,  22 
where  injury  received  by  volunteer,  ;{1 

compensation,  meaninjf  of  Schedule  I.  of  Act  of  18ltti...S33 
continuance  of,  544 

for  medical  attendance  and  burial,  qao 
contract  of  service,  273 
contractin).'  out  of,  558 

costs,  set-off  ufraiust  comijensatiou  awarded,  648 
criminal  act  of  servant,  liabUity  of  master  for,  52 
"  dependants  "  and  «  deiiendency,"  meaninjr  of,  406—410 
dependency  of  wife,  388  o      .  t         ^ 

election  of  remedies,  488 — 492 

under  a.  «  of  Act  of  18!»7...498 

under  s.  8  of  Act  of  lim...498 
emerjrency,  accident  arising  from,  368 
notice  of  injury,  lf»2,  459 

under  Workmen's  Compensation  Act,  18'J7...4i;o 
plant,  defective,  120  ^^^ 

record  of  memorandum,  621 
res  ipsa  loquitur,  225 
review  of  weekly  payments,  636—^641 
seamen,  Workmen's'Compensation  Act,  lyuH.s.  7  (2). ..20s 
serious  and  wilful  misconduct,  448— d^i; 
"way,"  what  is,  113  "^ 

■■  workman,"  292 

contractor,  independent,  292,  293 

SCHOTAL  EPITHELIOMA,  328,  867 

SEAMAN, 

meaning'  of,  "I 

who  is,  under  Merchant  Shipping  Act,  18Ui...71 

not  within  Employers"  Liability  Act,  71 

compensation  extended  to,  if  workman,  293 

employment  of,  must  be  on  British  ship,  294,  298 

what  class  of,  excluded.  294,  295 

special  jirocedure  with  re.spect  to,  300-304,  606 

where,  lost  with  ship,  301 

liabilities  of  shipowners  under  Merchant  Shipping-  Act,  301, 

an  between  different  owners.  303 
compensation  to,  not  limited  as  in  Merchant  Shipping  Act, 

when  lost,  proceedings  by  dependants  of,  303 
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SEAM  AN- f„i(^'«  »(■(/. 

wliuri'  in  jurt'il.  h'l't  aliruiul.  301 

li'ft  ubroiid  us  ilistrcsscd,  302 
iiK'uiiticitatt'd  by  industrial  dist•a^sL',  304 

Sic  uUo  itii'lir  WdliK.M.W. 

fcJEA-FISHING   SERVICE, 
appri-ntift's  iu.  294— 300 
masters  and  suauifu  un^'ag-ud  in.  300 

SEA   SERVICE. 

aiipreutices  to.  294.  300 

distiu^'uisliable  from  si-a-tisliiup  sei'vice,  300 

SERIOUS  AND  WILFUL  MISCONDUCT, 
uo  liability  if  accident  due  to,  265,  437 

luiless  death  results,  265.  455 

or  serious  and  permanent  disablement,  455 
permanent  disablement,  meaning  of,  456 
eases  upon,  438 
whether  <iuestion  of  fact  or  law.  445 

Scottish  decisions  as  to,  448 — 455 

Irish  decision,  455 
breach  of  statutory  rules.  439 

J  \MKs  OF  HnuKKiKi).  Lord,  upon  question  of.  443.  444. 
Louii  PuKsiDKNT  ui  CouiiT  01   SESSION  ou  .Same  question,  451, 

453 

LoKKMrnN.  Lord,  ou  same  question,  442 

Smith  (A.  L.),  L.J..  on  appeal  as  to  "serious  and  wilful  mis- 
conduct," 439 
TuAv.NKH.   Lord,    on   stringency   as    to   "serious  and   wilful 

misconduct."  452 
Canadian  notes  on.  455 

resulting  in  death.  435 

or  permanent  disablement.  455 

SERVANT.    &'tc  under  Woukmax. 

SERVANT  IN   HUSBANDRY,  69 

SERVICE  OF   DOCUMENTS,  653 
RuLK  77. ..770,  771 
out  of  jurisdiction,  593 

SHERIFFS  COURT. 

action  in  Scotland  conmeucud  iu.  Iti;! 
procedure  in.  880 

Sit  (lUv  t'lttkr  Coiia  01   Sessio.n. 

SHIP. 

manager  of,  defined.  296 

SHIPOWNERS'  NEGLIGENCE  (REMEDIES)  ACT.  1905... 

607,  608 

text  of  Act.  877.  878 
I)roceedings  under.  608 

where  taken,  Rii-i;  '•>...  608.  609 
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SHIPS  (OR  VESSELS). 

wlit'ii  within  Workmen'?*  Oomponsation  Act.  lfHMi..,296,  297 
from  wliom  pomjx>nsBti()n  rBcoveruble,  299 
(leiention  of,  for  Ki'curify.  607—610 
when  barpes  lield  to  be,  297 

.Sec  ((/«()  Dktknt II i\  ((K   Sllll's. 

SHOP  ASSISTANTS, 

held  not  to  l)t>  •  workmnn  "  under  Emidoyei-s'  Liability  Aot,  fi7 

SIC   UTERE  TUO   UT  ALTENUM  N()N  L.f:i)AS.2 
doctrine  of,  ;t 

•'  SIGNAL.  POINTS,  L0(!OMOTIVE  ENGINE  OR  TRAIN 
UPON  A  RAILWAY," 
p'rsons  havinjr  i-harpe  or  control  of,  \'>^ — 1.",7 
t-anadiau  iwt*^a  on,  l'(:{,  l.Vt,  l.Vi,  l."»7 

SOLATIUM. 

action  for,  in  Scotland.  Ifi2,  10.'> 

SOLICITOR, 

may  appear  at  arbitration.  603 
rec<iver  costs.  604 

SPECIAL  CASE. 

may  be  submitted  by  arbitrator.  447 

procedure  on.  656 

.ludjjre  to  take  nott>  of  fineslion  of  law,  Rii.k  .11-.. .741 

form  of.  878 

notice  of  day  upon  which  will  h'  heard.  Fhum  'J."!.,, 804 

SPECIAL   DEFENCES. 

rxhKK  CorxTY  CoritT  Ait.  18SS  — 

in  an  actiim  under  Employers'  Liability  Act.  171 
Statute  of  Limitations.  171 
no  notice  of  injury.  171. 

STATUTORY   DUTY. 

breach  of.  7 

negli^rence  need  not  be  shown.  9 

contributory  ne).'lij.'ence  is  a  pood  defence  to  breach  of,  24G 

STATUTORY  NEGLIGENCE. 

under  Employers'  Liability  Act.  •2'>'i 

STAY  OF   EXECUTION, 
when  fjranted.  214 

STAY  OF  PROCEEDINGS, 

for  trial  of  test  action.  I»i7 
after  award,  626 

STEAM  LAUNCHES. 

pergon.s  employed  on,  when  within  Workmen's  Compensation 
Act,  19<m;...298 
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STRANGER. 

iMiKit  Kvri.OYKns'  Liabii.itv  Act. 

whoro  iiliiiiitiff  is  in  tli.>  jiosition  of.  ■{:, 
(It'ft'iiccs  to  action  l)roiijrlif  by.  4">— <it. 

Srn-('()NTRAC'T(1R. 

Sl'BCUTANKOira   CRLUTjj-pj^   (]f  AXr».  328.  867 
SUnrUTANROUS   CKLLULITIS  (PATKLLA).  328.  867 

SIPKRANNTATION   ACT. 
sclit'ini'  i'orniiMl  iiikIit.  563 

SrPKRINTENDKNCR. 

(Inti.-s  of.  \.\-2 
liability  for  p-ncriil.  l:!l 
siwM'iitl,  l;!t! 
Scottish  decisions.  l:?»i.  ]  Ki 
If  \\\  KiN>.  J,,  on  fxorrisc  of  suprrintpndpncp.  l.'U 

SUPERINTENDENT, 
may  be  a  workman.  tiS 

definition  of.  under  Employers'  Liability  Act.  1:">] 
nejrlig-ence  of,  must  take  place  "whilst  "in  the  exercise  of  such 
.suiierintendencp."  !:!;> 
cases  on.  I:?;! 

as  stated  by  Hawkins.  J.,  lai 
ilistinction  between  jreueral  and  special.  1;{7 
Canadian  notes  on  injury  caused  by.  lltl,  l;J2.  1.11..  l.iti 

SUPERINTENDENT.  GENERAL, 

liability  of  employer  for,  l:?l 

"any  sui)erintendence  "  .uisleadinjr.  1.11 

ca.ses  as  to.  1:>S— 1  H 

chief  duty  must  l)e  superintendence,  irjl- 

nevli^rence  must  be  in  exercise  of  superintendence.  1;{;{ 

SUPERINTENDENT.  SPECIAL. 

liability  of  employer  for,  l:{»i 

need  not  lie  ordinarily  enjraped  in  superintendence.  IOC 

may  bo  ordinarily  en>.'ajred  in  manual  labour.  ]:{(; 

cases  as  to.  \:iA 

"orders   or   directions."   meaning.'  of.    V.\H,    l;Jft.      ,St'c    itvilrr 

OlIDKIIs   OK    DlUr.rriONs. 

directions  may  not  be  orders,  i:!it 
Scottish  decisions  as  to.  \U* 

SUPERIOR.  INDEPENDENT, 

effect  of  interposition  of.  1 1.  12 


TELEGRAPHISTS"    CRAMP,  328.  868 
TEMPORARY    SERVICE.     S>f  ,n„h>-  Workman. 

r  so  , 


Ini>kx. 


TENDON   SHEATHS.  INFLAMMATION   OF  (MINING). 

rHIKI)    I'AKTY.  "^^ 

(•outrihntory  iifjrli)rfiici«  iif.  ^'.J,  :J.'):l 

ill  iirhifrittionH  iiiulHr  WorkiiifirM  ComiH-iisutioii  Aif.  1!«m;... 

I        •     i       .,  597.  598 

uwnrd  a>faiiiM<.  with  consent,  598 

without  conwiit.  600 

indfinnity  from,  597 

inuy  u])|icar  at  ai-hitration.  598 

may  <<iiiHt)iit  to  havt-  hit  liuliility  tricil    wo 

llMl    J.V..737 

TIME.    X.r  LiMiiAii.iN  OK. 

TORTIOUS   ACTS   OF   SERVANTS. 
iiiiiHti-r's  liuhilitv  for,  II 
when'  act,  wilfully  tcrtioii*.  362 
or  act  of  fellow  SCI  .iiiit.  363 
Scottish  decisions  on,  36* 

•TRADE   OR   BUSINESS." 
what  con.stitutes,  278.  279,  413 

jwrformanc-  of  duties  by  pulilic  authority  to  Ix'  troated  af.  414 
■•business"  an  dcHiiwl  by  Ji  ^ski.,  M.R.,  279 

TRADE    UNIONS. 

muintv'naiice  of  actions  by.  17^^ 

TRAIN. 

raeaninp  of.  under  Eii.jdoyers   Liability  Act,  l."il 

TRAMCAR   DRIVER. 

held  not  a  "  workman  "  within  Em))loycrs'  Liability  Act.  )!(> 

TRAMWAY. 

when  railway  or  niilroad.  l."<7 
lijjht  railway  may  l)c,  l.')7 

TRAP. 

liability  for  injury  to  licensee  from.  .'1.I 

TRESPASS. 

causing.'  injury  to  another  without  ne^rlippnce  may  be,  J. 

TRESPASSER. 

cannot  recover  under  Employers"  Liability  Act,  '.  )• 
Canadian  notes  on.  •"» 4  — •")7 

TRIAL   OF   ACTION. 

I'NDEK   EmTUIVEIo"    LlAllll.lTV    AcT  — 
by  jud)re  alone.  172 

jud^re  and  assessors,  1 7."> 
jud^.'e  and  jury.  172 

TRIBUNALS  OF  ARBITRATION.     .«?,•,■  Ariutrvtk.n. 

TRUCK   ACTS, 

to  be  observed,  505  n. 
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rXAVolDAULK    INJURY 

•  'iinailiaii  imfiw  „n.  ."ij.  r,:l 


li 


VAIIIATION   OF  OHDKR 

uiiiltT    Workint-nV  ('oiii|i.'ii.su1ion    Af(.  ScImhI.   I. 


Iiarajrraidi 


ii  i.i: 


.760 


F'ciIlM    .v.... 829 

VKUniCT   AGAINST    KVIDKNCK. 
a  vTound  for  lU'W  trial.  JiiJ,  2"i:i 

VERSELS.    Se,-au,f>. 

VICE-MASTER.  :W 

VIS  MAJOR, 

iiiust»T  ii(>t  liubl.'  for  iM'iNoiial  injury  arising  from,  :,?, 

VOLENTI  SON  FIT  INJUU1A. 

doctrine  of,  M,  {\\,  JJ(;     2;{!t,  247 

ufrreenu-nt  of  workman  to  tak.-  risk  may  l)p  pxprow  or  iraplifd, 

ilootrinf  miioh  rtM<triftt'<l.  ;W 

still  has  ,.tfect  at  ronimon  law  and  under  EniDiovers' 
Liability  Act,  18H(»,:U  '    ^ 

prinoijile  propounded  at  common  law,  2J»i 

by  Bhamh  Ki.t,,  B.. '22ti 
WlI.I-KS,  J„  li^fi 
presumjition  may  bp  relmtted.  ilA  . 

as  to  risks  not  in  existence  at  time  of  contract,  ii!* 
how  iiffe<-ted  by  Employers'  Liability  Act.  l.H*^"""^:!*! 
decision  in  Thiimox  v.  Qunrtiruuiin,'.  2;)! 

.judvment  of  Him  k\.  L.J..  L»:!2 

decision  criticised.  2;{;{ 
where  risk  apparent,  a.s.sent  to.  implied.  2^ 
decision  of  House  of  Lords  i,.  .S'/«/7/(  v.  Itiihi,\  IM't 

.jud^rineiit  of  Loud  Ciianc  kluih.  2;{,s 
really  a  (luestion  for  the  jury,  2:$.").  2*1 
Canadian  notes  on.  )i4 

VOLUNTEER. 

when  a  ftjlow- workman,  .'51.  ;U,  T;{ 

pers,.n.  assistiiijr  tlie  s.-rvants  of  another,  with  master's  implied 

consent,  IS  not  a  fellow- workman,  .\1 
liability  of  master  where  person  assistinjr  has  a  common  interest. 

per  Mkm!-;ii,  l,j.,  ;?;]  ■^'' 

whether  a  "  workman  '  within  Employers'  Liability  Act.  73 


Canadian  notes  on.  :{1,  :{4 
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W 
WA(}E8.     S'.v  EMtM^,.^. 

WAYS.   WORKS.   MACHTNKUY    AM)   PLANT" 

,S'<.  iilno  niiilir  I'l  vNT  \Mi  M  \i  iiisun. 
Unih  II  Tin:  Kmii.ih  m--'  liiMiiini    Ait 

(It'cisioiis  us  to  wliiit  uimiuiit  f<>  ii  tli'fcct  in.  1  In 

<if  tilt-  Court  of  S»'«Mioii,  lilt 
iiiu«t   111-  used  ill  or  I'oiiiii'ctcil   witii  i'iii|ilovi'r°s  liusiiit'sM, 

wliuf  timnuntH  <o  ••  works."  I  H 
vvliftlier  buildiiiv''*  iir>'  pint  of.  11  I- 
|>liiut.  whut  is  iiiiliiiliil  ill,  11', 

int»T])rft<'(l  by  Livni  in,  L.F,,  II", 

WKEKLY    PAYMENTS 

to  jH-rsoiis  uiidtT  disability 

Rii.K  .'.;... 759 

FoiiM  .*,4...838 
workiuun  ci-a^iiuv'  to  rt-sidc  in  I'liitod  Kiiifrdoni  — 

Ri  i.K  till. ..760    762 

FllllM^  ."»t!...829;    "•'.•...831  ;   (>•>      •!-... 832,  833 

rHdeiniition  of 

Rn.K  .lit. ..613,  641,  760 

FoKM  .">... 783 

suxpt'iiHion  of 

Rn.K  .Vi... 754,  755 

FciHM  .".2... 823,  824 
rcvifw  of.  to  nil  iut'unf.  550,  627 

liy  jiurtit's  tlit'iiistdvt's.  627 
ni.iy  1)«  <'nd<'d.  627 

WHARFINGERS  CARMAN. 

held  to  \wi  a  ■■  workman  "  within  Eniidoycrs"  Lialiility  Act.  fi" 

'•WHILST   IN   THE   EXERCISE   OF   SUCH   SUPERIN- 
TENDENCE."    ,S.v  iniihr  SlI'KIUNTKM.KXii:. 

WILFUL   ACT 
of  s»'rviiiit 

IX in; It  Emiliivkks*  Liaiumtv  Act  — 

master   not   liubln   if   not  conimittwl   in   furflicranpo  of 
master's  interest.  4l> 
if  committed  without  master's  antlio- 

rity.  K; 
if  committed  to  gratify  personal  spite, 

4(i 
Canadian  notes  on.  M> 
I'NiiKK  Wdiikmex's  Comi'Knsatiox  Ai  t.  loot!. 
See  initler  Skhioin   \xi)  Wii.Fri.  MiscdNDrcT. 

WORKMAN. 

(jKNKiiAi,  Position  ok — 

under  Workmen's  Comix'nsation  Act.  IS!)". .269,  270,  284 
mthiu  Employers'  Liability  Act.  (J4— 7iJ 
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WORKMAN    ,;,utl,n>nl 

(»KNKKAI.    I'dSirroN   in—ri„ifi,nii;l. 

witliiii  VVorkiiifirs  CNMiiiiHiisution  A.-f,  IDuii     272 
lH>rsons    ..x.-1u,1.m1    tV..,n    \Vorkin..,.s    Co.ni«.nsati.m 
l!«M...,274-  284 
till'  several  clussfs  of.  coiiMiil.Tfil,  274     284 

'rZ."'o ''"''"''*■''    '"    ^Vorki.u-ns    C.m.iM.nsation 
i!''M)...28s 

iwrsoiis  wlios.'  iHisitioii  is  (loiilitfiil.  286 

imisf  1...  workmen  under  conlraef  o)servi.-e   286 

what  (•onsfitut.'s  relation  of  master  ami  servant    286 
I  "i.i.iM  k.  Sir  F..  on  sucli  relation.  286 

l""^''" f-  '"•l-'i'<'   Kiii|.loyers-   Lial.ilitv  Aet    ami  •! 


Art. 
A.t, 


•loctrine  of  ,•«>■/)„„, /,.„/  yii/irriiir.  1  I 
as  (listiiiL'uislied  from  contractor,  (lit,  288 

a  .|iiestioi.  ..f  fact  not  s,il,ject  toappeal.  293 
as  attected  l.y  doctrine  of  coliinion  emiilovillelit     I  1      •' 
ulieii  uctinv  outside  scope  of  ailtlioril ,-.  J7 
iieirlifrence  of.  as  contrilmtorv  to  injui'v.  ti;!  •':!!»     •'-,■! 
•leHnition   of.  in    Workmen's  <'..mi.eirsation"Act  "ls« 


-•   n 


292 


Scottish  decisions  on  ••workman 
tenijioniry  service  as,  i'7     ;;| 
voluntary  service  as.  ;!1.  :i-2 
position 'of.    as   affected    l.y   doctrine    of    ,„/,„//  „„ 

nijiiriii.  ;!(■,  •2-2>i     2o!» 
female  workers,  7:2 

INllKli     KmI'I,0\KI(s^     LlAllll.lH      A(T- 

position  of.  as  improved  h\  Act,  H 

under  the  Act,  41 
statutory  nej.'lii.'ence  of,  1'.".:!     J.ls 
defences  available  aL'ainst,  p.     <;|. 
wilful  act  of.  |.<i 

actinir  outside  scope  of  authority.  (7 
rule  stated  hy  ('(,(  Km  n\,  ('.J.,  47 
Mm  i,K.  J.,  iH 
PvukK.  H..  (.S 
ni.jury  unavoidaMe  or  not  caused  hv  nevli<reiicr-   ",•> 
act  of  (fod  aiifl  Kin^-'s  eiieuii,.s.  .I;!* 
in.jured  person  a  trespasser  ..r  n-ere  li.  eiise...  .-,(. 
i-oiitril)utory  iieirli^'ence  of  person  injured.  •;:! 
'nil-, ill  Hill,  fit  I'lijiirlii,  III. 
who  included  as,  lit 

Kmplo.vers  and  Workmen  Act.  I,s7,-,.  provisions  ,.( 
incorporated,  ti  J 

decisions  on  the  Act.  tl.",    -7o 
railway  servants,  how  far  included,  6.". 
dom.;s_tic   and    menial    servants   excluded    un.ler    Act 

l>'<'l...ti.) 

seamen  not  in<  Iu<led.  7(i 
Crown  worki.ien  not  iiiclude.l.  7n 
female  "workmen,"  how  included.  7:J 
whether  volunteer  included.  7:! 


•7... 
284 


J<t 


Tndkx. 


r. 


WORKMAN— ro         »rJ. 

iMiKK  Emim.O'^        Liability  An—rovfinvrd. 
poMitioji  ol         Ti^  injury  cause*!  by — 

(lei'<'cti\    ways,  works,  inachinpry,  or  plant.  h\!'t 
ut'jrli>.'»'ii<'o  of  fullow-sfrvaiit,  l'.i>> 

freneral  suiwriuteiuleiif,  1:11 
spoi'ial  superintcndt'nt,  l:{t! 
(Icfppfivo   rules,  bve-hnvs,  or  luirticular  instrupiioiis, 

lis 
l)orson8  liaviufr  control  of  sipnals,  points,  etc..  ]'>:) 

rNDKIt    WtlHKMKX"s    (JoM  rKNS\TI()\    All,  iJMHi     - 

wlio  included  as  "  workmen."  272 

classes  of  workmen  included.  285 
female    '•  workmen,"   operation    of    Interi)retation    Act, 

lS!t7...7J 
must,  be  under  contract  of  service.  270 

or  of  apprenticeship,  270,  271 
what  constitutes  "service"  as,  considered.  270,  271,  272 

where  a  parinor  a  servant,  292 
test  of  application  of  Act  to.  274 
where  distinjruishable  from  "  contractor,"  288,  289 

Huestiou  of  fact  not  subject  to  a])])eal,  293 

illustrations  of  contracting',  289 
jM-rsous  excluded  from  Act- 
employed  otherwise  than    in  manual  labour  at  more 
than  t"2.V»  yearly,  274 

casually  employed  otherwise  than  in  trade  or  business, 

275 

member  of  police  force.  281 

outworker.  282 

meral)er  of  employer's  family,  283 

in  naval  or  military  service  of  Crown,  284 
l)er.'ionK  whose  ))osition  is  doubtful.  286 
seamen  included  if  "  workmen,"  294 

class  of  seamen  excluded,  294 

pilots  included,  295 

employment  must  l)e  on  British  ship,  298 
effect  of  provisions  of  Act  as  rejrards  seamen,  296 — 298 
modifications  of  Act  as  repirils  seamen,  300 — 304 
from  whom  compensation  recoverable  by  seamen,  301,  302, 

304 

wher»>  seaman  incapacitated  by  industrial  di.-«>a8e.  304 
dejjendants  of,  who  are.  383,  384 

de<'isions  as  to,  under  Workmen's  Compensation  Act, 

lH!t7...390 
Scottish  decisions.  406,  409 
Irish  decision.  389 
Canadian  notes  on,  t»t>,  7<l,  73 

FoHM  ."it;.\.  Application  by  workman  intendinp  to  cease  to 
reside  in  United   Kinjrdom  for  reference  to 
tnedical  referee,  829,  830 
.W.  Notice  to  be  piven  to,  831,  832 
(iO.  Medical  certificate  to  Ix*  obtained  by,  832 
t!l.  IJeclaration  of  identity  by,  832 
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foiiiidid  on  (icrniun  systt-in.  264 

cxlfllsioii  of.  l)y  Act  of  liMMI...270 

num.Toiis  l..pi|  d.'cisi.iiis  fli..n-iind«-r  now  suj>i.rs..d..d.  270 
ri'iicul  ot.  l.y  Worknifn's  ('onijifiisation  Art.  IlMMi.s.  it;(LM.26s 
saving- of  previous  cases  of  iKvidfiil.  265 

WORKMEXS   COMPENSATION   ACT    llM. 
extending  Act  of  isit;  to  aKricnlturo.  264,  270 
v.|M.al  liy  Act  of  I'.hm;.  s.  Iti  (■>).  265 

saviiitr  of  previous  cases  of  accident.  265 

WOUKMKXS   COMPENSATION   ACT   !!•<..; 
1-xf  of  A.-t.  688—712 

r.    (»K\Kli  VI.    S<  IIKMH    (,r    A<  T    - 

effec-t  of  in'Hvioiis  enactments.  263 
llieir  partial  operafion.  264 
their  remedies  preserved.  266 
compensation  obtained  l.y  arl.itiati.m,  266 
TT.   EMri.ovMKNTs    T.,    will,  II.    xM,    Pkkm.n.    tu    «iiom     a.  t 

M'Pl.lHs-- 

applies  (o  "any  eniploynieiil.'    270 

chisses  of  persons  included  in.  285 

must  I.e  contract  of  servi.'e  in  appieiii|,.,.slii,,  270 

persons  excluded  by  name.  274 

remuneration  .-xceedinv  t-'Vta  vear  274 

casual.  275—281 

niemlicr  of  pidice  force.  281 

outworkir.  282 

niemlM  1-  of  .■mployer's  family.  283 

naval  or  military  servimts.  284 
persons  whose  position  is  doul.ilui.  286 

curates  and  iiiiiii-.ters,  288 

orL'anist  of  a  .•liuirji.  288 

|»rofessioiial  pl.iytr  ,,r  siiiL-.'r.  288 

professional  cricket,  i-*.  etc  ,  288 
pilots.  295 

seamen.  i-oiii|„.),satioii  ext.'iiiled  to.  293 
cla-s  cif.  exclud.MJ  from  Act.  294 
incapacitated  l.y  iii(lii>trial  diseas.-.   304 
WMikiiiaii."  (i. •til, iti, .11  ,,(■,  272 

I     n.         A.     IIOI     M  \M,        Im,|      .,||.|     ^I,        J)|,|      ,^,, 

(1)   A<;:,h„l 

■arising'  out  of  and   in  the  course  of  emplnyniont." 


cases  as  to  meaninu'  of.  321 
di-ath  resulting'  from.  322 
dctiiiition  of,  308 
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III.  AcciDK.vT  AM)  Imumkiai,  l)\^i:\>t:-  continKcU. 

(1)  Afiiiliiif      riiiitiiiiii'il. 

t'oi'tuitouti  eleiut'Ut  in.  317 

idivtpatliic  (lisHusc  not  iwisoual  injury  by,  319 

injury  must  arise  from,  308 

IH'rsoiiiil  injury  by.  wliat  is.  309 

shock  and  frifj-lit  to  mind.  323 

wht'tlicr  (lUfstiou  of  fact  or  law,  315 

(2)  IiiduKtriiil  illxftiae — 

compensation,  when  rifrlit  to,  arises  from,  329 
from  wliom  n-covcrable.  332 
amount  of,  liow  calculated,  333 
diseases  se<  out  in  Schedule  III..  326 
Order  t.f  May  J'J,  l!t07...327 
Order  of  DecemlKT  l!,  l!tOH...328 
notice,  requirements  of.  334 
disablomeul,  date  of.  335 

certificate  of,  335 

IV.  I'kK.SOXS   KXT1T1.K1)  TO    KKCEIVE  CoMl'ENsAl  lUN. 

(1)   Thi'  /'iijiiriil  irorkindii  — 

where  under  no  disability.  379 

\inder  lefral  di.sability.  380 

who  ceases  to  reside  in  United  Kiujrdom,  381 

in  case  of  death.  383 

when  right  to  comiwusatiou  vests  iu,  404 
('2)   /><yi(i(«/<t»/)'— - 

wlio  are.  383 

when  ri^rht  to  comiR'nsation  vests  in,  404 

(3)  Whuir  no  ikpiiiiliuiU-- 

exiMjnses  of  medical  attendance  and  burial,  411 

V.    I'kK.sON    LIAHLK    to    V.K\    COMI'KNSATIO.N, 

the  eiiiplinjir — 

who  included  ati,  412 

where  «ervant   '•  temiiorarily   lent  or  let  on   hire," 

413 

bankruptcy  of.  414 
jii-iiiiiiKil,  415 — 433 

lial)ility  of,  umlcr  s.  4. ..415 

object  of  s.  1...4I6 

meauinfT  of  s.  4...417 

decisions  on,  under  Act  of  181I7...42I-  426 

exceptions.  426 

indemnity  unde-  s.  4. ..428 

Scottish  decisions,  431     433 

Irish  decision,  433 

VI.    t.'oNDIT'lXS    rroN    Willi  11    IIK.IIT   TO  CoMl'KSSAilO.N    lIKI'EXUs, 

(d)  il(nithlciiiiiitj'tiriiiiiwiil;.43$ 

wlieii  the  week  must  occur.  436 
^^b     xcfi  iliK  (lilil  irilfiil  mixcoiiii'dt,  437 

burden  of  proving  on  1  uiployer,  442 

cases  upon,  438 
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WORKMENS   COMPENSATION  ACT,    Khm;-  , tnuu.l 

ilfi-isioii  „t  HousH  of  Lords  ill  (ivnriw  V    ri , 
Irish  (lei-i.sioii.  455 

p.>rniuu,.nt  .li.sabl.Mu..iit.  m.-aninK'  of,  456 

bl'oftlsll  .I.TISIOIIS  il.S  to.  448 

wli.-tli.-r  .|U.'.stiou  of  fact  or  law   44c 
oin-,  ,i,ut,l,n,„/„r  iomptnmfi„„:2lj 
Hittiv,  i>t  iivi-;,l,„t—  ^ 

••  as  soon  as  possiblf."'  458 

tiy  whom  v'ivfii.  471 

••oiitt'uts  of,  457 

iikkIh  of    ..r\  ice  of,  457 

must  he  jriveu  before  workman  has  voluntariJv 
lett  serv  ice,  457  *' 

iiiiist  Jx'  ill  writing'.  458 
Scottish  decisions  us  to,  deo 
want  of,  458 
i-litiin  fiu-  voinpfiixutliju — 
by  whom  V'iveii,  471 
uii.stake,  461 

need  not  Int  in  wrifiiifr.  465,  466 
public  authorilii-i,  466 
S(!ottish  decision  on,  464,  a-jq 
unch-r  Act  of  lf<li7...46o— 462 

iy<Mi...46o 
when  employer  estopi,ed  from  setting  up,  absence 
01,  400 — 470 
innllciil  cjrainiiiiif/uii,  471 
injured  workman  must  submit  to  471 

whilst  ill  receipt  of  we.-kly  payments.  472 
susfM'iisiou  of  compensation,  475 
in-ocedure  on  refusal  of,  477 
what  amounts  to  obstruction  of,  478 
Ei.Ki  HON  01    IIkjikdiks, 
remedies  not  alternative,  480 
what  i.s,  484 

by  infant  worknmn,  486 
by  means  of  aj.'(ut,  499 
Scottish  decisions,  488—492 
Irish  decision.  492 
under  s.  »;  of  Act,  493 

Scottish  (hcisions  on  .s.  ♦!  of  Act  of  18!)lt...498 
.   . ,  ,     .    ,        .    on  s.  «  of  Act  of  19(W,  498 
ri>.'ht  to  indemnity.  495 

A.M.a  .NT    AM,   CONTINTANCK    OK    CoM IIA'SATION-, 
■■"■Hit-  <l,i,(  noiih/iuKti  (if,  500 
Schedule  1..  500.  501 
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WOllKMENS  COMPENSATION  ACT,    llMirt    n,„(u„u;l. 

VIll.    AmoINT    AM)    CoMI.Sl'AM  K    OF    CuM  l>K\>AT|(»N — CuntinUnl. 

ncdlc  (I nil  iDinlifioiiH  of — coat i lined. 
((()   ivlierr  livafli  rrxuUn,  502 

earuiiiffs,  basis  of  compen.satiou,  504.     Sec  iiuilci 

Eakxin(.>. 
••  avcruv'e  weekly  earnin>rs."    Sec  iiiulcr  A\  EKA(.  k 

Wkkm.v    EutMX(.S. 
c-(iutluu()us  employment,  what  is,  510 — 516 
priuciples  to  be  a]>plie(t  in  iissessin^r,  530,  531 
Scottish  deeisioii  on  meaninj,'  of  Schedule  I., 

533 

(h^cisiou  iu  House  of  Lordson  calculatin>r.  535 

compensation  for  medical  attendance  and  burial, 

Scottish  decisit)n  on,  549  549 

I0  infant  workman,  549 

jtrotection  of.  550 
(/>)    irlircc  fiititl  iir  iHirtidI  iiiciijiiici'tij  re.-itilln.  537 
amount  of.  537 

■■  able  to  earn,"  meaning  of,  539 
continuance  of,  540 

Scottish  decisions  on.  544 
onus  of  proof  of  continuin>r  incapacity,  548 
effect  of  receiving'  a  tine  or  p«malty,  555 

IX.    CdNTKAlT.N    EM  I.11)1N(.    THE    All'l.lCATlON    OE     THE    AcT, 

coiitriicfiiii)  out  of.  556 

existinjr  contracts  terminated,  556 

effect  of  contracting.'  out  on  workmen,  561 

by  Crown  workmen,  563 
contracting    to    accept    lump    sum    after    accident, 

563 

liij  scheme.  558 

Scottish  decision  on.  558 

nmst  comply  with  ro(iuirements  of  s.  0...5S9 

not  jruaranteed.  562 

l)aynient  by  Friendly  Society.  563 

framed  under  Suiierannuation  Act,  563 

not  encourajjeil,  560 

X.  Method  of  omtvimnc;  Comi'ensatiox. 
Arbitrntion — 

all  (juestions  to  l)e  settled  by.  565 

no   action    to    be   brought  to   recover   compensation. 

56s 
Sie  inidcr  Aiu.iTKXTlo.N  and  Hiidcr  Aw .um 
(V/,s7.--.      Sec  under  Costs. 
.ipjieiils.      See  under  Ari'EAI.s. 

XI.  Canadian  Lei.isi.ation.  ANAi.o<iovs  Statutes.  263,  427 
provisions  as  to — 

accident,  decision  on.  309 

causing  mental  shock,  324 
arbitration,  tribunals  of.  571 

ijue.stion    of    law   may   be   submitted   to 
judge.  576 
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wlicif  purliiil  iiicai.il. Kv  nrtuHs  530 
|)roU'<fioii  of,  551 
••laiin  for,  461 

font  racfiu^'  <iu(.  ^jg 

•I'lM-ndants,  ilcHnition  of.  384 

liviiiv  al)roa(l.  405 
(lisalil.'iiniit  f(,r  on,,  week.  435 
I'll'  lien  of  nincdics,  480 

/iiiii^  j„  iiili  iitl.i ,  483 
viii\)Utyi'T.  ili'tinition  <if.  413 

'iiinknii)tcy  of,  414 
'•nij)l<iyni.nts  (.,  wlii<"h  acts  applv.  269 
malicious  jict  of  fcllow-.survanl,  363 
iii'(licul  examination.  471,  472 
notice  of  accident.  457 
serious  and  wilful  niiscuuducl.  455 

r'sultin^;-  in  death.  455 

"I-  pennaiient  ilisaldemeiit.  455 
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-•.  1  rocedure  on  arhitration.  737,  738 
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749 
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amount  not  ascertained,  757 — 759 
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ments to  persons  under  disability,  759 
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redemption  of  weekly  payment,  760 
Proceedings  where  workman  receiving  weekly  pay- 
ment intends  to  cea.se  to  reside  in  United  Kingdom. 

760—762 
Co.sts,  762,  763 

Review  of  taxation  by  .jiiilge.  764 
•;.">.  titj.  Costs  of  solicitor  or  agent  under  Schedule  II..  pani- 
graph  (14).  764—766 
t>7.  Execution,  766 
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Hy.  Other  proceedings  for  enforcement  of  award,  memo- 
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7671  768 
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nM»7.  l!Mts.  mill  11M»!» -,-.((//»(/.</. 
llvu:  74.    I'ro<-(c(liii>.'siii  <.ihm<iiiH  as«oMil>jfc<.inattt>ri.f  award. 
nn'inoniiKlimi.  or  cfrfiHcalc   ri'»(irtl«(l    in   aiiothi-r 
(tmri,  769,  770 
"•'>.  'rraiiHtVr  of  iirocct-din^rs.  770 
7tj.  'rninsfcr  of  iiiDiicy  \n\'u\  into  court.  770 
7".    Kilintr  and  wrvin-  of  dociiincnl.s  and  nolici-s.  770,  771 
rrocfdnrt'  p-ncritllv.  771 

Ui'Oord  of  i)root!cdin;rs  -  Spt'cial  ri'jri-'1«'r,  771  -  774 
Ut-ffrt'iiccis  to  nii-dit'ul  rffcrocs.  774,  775 
MiilttTs.  how  (liNtinvuislifd.  775 
Forms  in  Aiiprnitix  or  like  Forms  niiiy  lie  n>cd,  775 
I.  Application    for   arbitration    hy  injured    workman. 

..     t      .•     .•        .•  .-.       ■         .  776,777 

-.  Application    tor   arlut ration     h\    <ir    on    Ix-liaH    of 

di-pfiidaiit.s  of  deceased  worknian.  777     779 
;>.  Application   for  arbitration    as  to    wlio  are  depen- 
dants, or  as  to  the  amount  payable  to  each  deiien- 
dant.  779-781 
I.  Aj  plicalion  for  arliitration  with  respect  to  the  com- 
peiisat  ion  payable  in  respect  of  ex|(eiises  of  medical 
attendance  and  l>iirial.  781.  782 
o.  Appliiatioii    lor    arliitration    with    respect     to    the 
review,  termination,  diininiition.  increasi-.  or  re- 
ilemptioii  of  a  weekly  payment,  783 
•i    Application    for  arbitration  by  an   injured   master. 
.seaman,  apprentice,  or  pilot',  with  respect  to  the 
cumpensatioii  payable  to  him,  784 
7    A|iplication   for  arbitration  by  or  on  behalf  of  de- 
pendants of  de<-easod  iua.stur,  .seunian,  apprentice. 
•  ■r  pilot.  785  -787 
^    Ajiplicatioii  for  arliitration  where  security  has  been 

jriveii  on  liehalf  of  the  owners  of  a  ship."  787.  788 
!'    Application  fur   arbitration   by  workman  who  has 

contracted  indii.strial  disease.  788,  789 
l">.   Application  for  arbitration   by  or  on   iMlialf  of  de- 
pi'iidant.sof  de<'eased  workman  where  di'ath  caii.sed 
by  industrial  disease.  789—791 
1 1.   .Vpplication  for  arbitration  where  ri^'htsof  employer 
^  u^rainst  insurers  transferred  to  workmen.  792,  793 
l;I.  Notice  to  applicant  of  day  of  arbitration.  793 
1:5.   Notice  to  respondent  of  day  of  arbitration.  793,  794 
1  I.   .\nswer  by  respondents.  794 — 796 
IV   Notice  by  respondent  uihnittiu).'  liability.  796 
1|>.   Notice  of  tilin^r  of  submission  to  an  award,  797 
17.   .Not ict<  (if  payment  into  (ourt.  797.  798 
I"".   Notice^  of  acceptance  <if    weekly  sum  offered  or  of 

willin>.'ness  to  ai-cept  .sum  paid  into  court.  798 
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,  798,  799 

L".  t>rc|er  addiii^'  respondents.  799 

-I.   Notic,'    to    applicant    and    orij.'iual    respondents   *>f 
addition  of  responileiits.  799 
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M  L'J.    N..ti...  fn  parti-s  u,l,l,.,l  as  i-..si,(,n,l,.„f.s.  709  800 
.....   Noti...  I,y  ivsponil.-nf  t..  Uiii-,1  parfi.-s.  800,  Sot 
Lk   Award    (till-,...   C.rins   f,,,-   „«•   in    ..rdiimry  <•««..«). 

,  ,  ,     T  ,.  ...  801     -803 

(I)   111  i>«s(.  ot  applu-ahnii  I,v  workman.  801 
(:.)   Ill  nis.-o|appli<-a«ioii  l>y  .l..iM.n.laiits.  802 
(..1   rii    nis..  of  application   |,y  p,.rsoii    to  wliom 
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UIIH.   803 

•ir>.  Notice  of  .lay  upon  wl.icl,  special  case  will  \h-  |„ar.I. 

L'tj.  Application  f.u-  orilcr  for  .l-t.-ntion  of  nhip  804     *"' 
-'1.   I  ndcrtakiuL' as  t.Mlaniatrcs.  805 
OnliT  for  (li'tfiitioii  of  ship.  805 
Hoiid  liy  way  of  scuritv.  806 
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'm  *    Solicitor's  uiidertakinir  to  yive  security  807 
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.12.  Order   for    .letention    of    ship    on    api atioi. 

employer  claimiiijr  iiidt lit  v.  808 

.i;i.   Hail  Imud  l.y  way  of  sc-iirity  where  order  of  .leteii- 

tioii  made.  809 
;U.  Aj)plication  forapjiointment  ..f  new  arbitrator  810 
.....  Numnions  on  application  for  appointment  of   new 
arbitrator.  810 
Form  of   nienioranduin   under  S.-hedule  II     „Hra 
inapli  (!h.  811    -814  ' 

'  \:  In  cas..  of  i„  jury  to  workman  by  accident.  811 
(L)  In  case  of  injury  to  uorkmaii  bv  indiistrial 

diseaw.  811 
(:{)  Where  .leath  resulted  from  injury  812 
4)  Where  .leath  resulted  from  industrial  disease. 

Infornuitiou  to  be  sup;  ,,.1  where  a  memorandum 
..t  an  auTeement  as  to  ;  I,,  redemj.tion  of  a  weekly 
payment  t)y  a  lumi.  ^uni.  or  as  to  tho  amount  o'f 
compensution  payable  to  a  pei-son  un.ler  any  lepal 
disability. or  to  de,,end«i.ts.  is  presented  for  re^is- 
tration  .Schedule  ![..  paragraph  (9).  814,  8is 
Moti.e  ot  menioraiiduni  Imvinjr  been  received.  815, 

•K  \ot,ce  (lisputinv  niemontndum  or  obiectinir  to  \U 
beiny  recorded.  816 

•it*  .V..tice  that  memoran.lum  is  .lisputed.  or  of  obiect- 
inir t,.  Its  beiiiu-  it (led.  816 

Notice   of   appli.^ation    for    leiristration    of   menio- 
raiuluiii  or  tor  rectittciitiou  of  reyister  817 

Notice    to    parties   vsherr.  ,,uestion    of    re.-ordinL'    u 
ni..nioniii,.„m  is  referred  to  the  judi-e   817 

Application  for  removal  of  i ..d  of  memoruudnm 

ot  a.ifreement  froa  rejrister.  818 
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"ij.   .Notice   of  a|i|ilieation   for  suspension  of   ri^.'lit    to 
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